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Motion Of Panda Gila River L.P. To Compel Respons 
Requests, Or, In The Alternative, To Strike Portions Of The Testimony Of 

Jack E. Davis, William H. Hieronymus and John H. Landon 

Panda Gila River L.P. (“Panda”) moves for an order compelling Arizona Public 

Service Company (“APS”) to respond to certain Data Requests which seek materials underlying 

APS’s Request for a Partial Variance (“Variance Request”) and the supporting testimony. 
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Despite Panda’s offer to enter into a Protective Agreement regarding distribution of the 

requested material, APS has refixed to produce materials that back up, support or otherwise 

explain APS’s  witnesses’ direct testimony, arguing that the materials are confidential. 

Alternatively, if APS fails or refuses to produce the requested materials, Panda requests that the 

Commission strike the portions of A P S ’ s  testimony and Variance Request for which supporting 

material has not been produced. 

I. PROCEDURAL BACKGROUND 

On October 18,2001 APS filed its Variance Request and its request for approval of a 

proposed Power Purchase Agreement (“PPA”) between APS and its affiliate, Pinnacle West 

Capital Corporation (“PWCC”). In support of the Variance Request, on November 30,2001, 

APS submitted the testimony of Jack E. Davis (“Mr. Davis”), William H. Hieronymus (“Dr. 

Hieronymus”) and John H. Landon (“Dr. Landon”). Each of the three witnesses present 

testimony regarding the ultimate issues in this case: whether granting the Variance Request and 

accepting the PPA is prudent and in the public interest. However, when it came time for APS to 

backup that testimony through the production of tangible data, APS balked. 

11. MOTION TO COMPEL RESPONSE TO DATA REQUESTS 

A. History of Data Requests 

On March 14,2002, Panda issued its Third Set of Data Requests to APS. The Data 

Requests sought materials about which the APS witnesses had testified, and which are necessary 

to verify APS’s contention that the Variance Request and PPA are in the best interests of 

Standard Offer Service Customers. As an example, Data Request 3.1 requested that APS 

“[plrovide copies of any workpapers or other materials supporting the testimony of Jack E. 

Davis, John H. Landon and William H. Hieronymus.” This is a straightforward Data Request 

clearly within the scope of the Arizona Rules of Civil Procedure (“ARCP”), which allow parties 
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to “obtain discovery regarding any matter, not privileged, which is relevant to the subject matter 

involved in the pending action . . ..” Ariz. R. Civ. P. 26(b) (emphasis added). Rather than abide 

by the policy of full disclosure between the parties embodied in the ARCP’ on March 2 1,2002, 

APS objected to the Data Request “to the extent any such workpapers contain confidential 

materials.” (Letter from Thomas Mumaw dated March 21, 2002).2 On March 26,2002, APS 

provided answers to the Data Requests, and with respect to Data Request 3.1, purported to 

provide “non-privileged workpapers” but excluded “proprietary workpapers.” (APS Response to 

Panda’s Third Set of Data Requests, Request 3. 1).3 

Specifically, among the materials APS excluded were workpapers supporting Mr. 

Davis’ testimony regarding “detail on new generation investment; detail on generation from each 

of the units; EAF by unit; and detailed calculation of PPA cumulative cost savings vs. [Long Run 

Marginal Cost].’’ This information goes to the heart of Mr. Davis’ testimony as Mr. Davis 

testified as to the cumulative generation investment by APS (Davis Testimony at 4, 17), the 

reliability of APS generation vs. market alternatives (Davis Testimony at 19-21) and the alleged 

long run price advantage of the Dedicated Units over market alternatives (Davis Testimony at 

24-25). 

APS asserted a similar “confidentiality” objection to 27 other Data Requests or 

portions of Data Requests and refused to provide the relevant data. As another example, at page 

25 of his testimony, Mr. Davis asserted that “based on a projected LRMC of between $52 and 

See Cornet Stores v. Superior Court, 108 h z .  85, 86,492 P.2d 1191, 1193 (1972) (“Cornet Stores”). 

Panda also issued a subpoena for the workpapers of Mr. Davis, Dr. Landon and Dr. Hieronymus as part 
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of the deposition notices served on APS’s counsel on March 8,2002. APS produced some of the 
workpapers of Dr. Landon at his April 9,2002 deposition, but continues to maintain that it will not 
produce the bulk of its witnesses’ workpapers because they are confidential. 

APS’s Response to Request 3.1 is hereto as Exhibit A. 3 
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$60 per MWh, cumulative customer savings could be from over $400 million to some $1.5 

billion [through 20071.’’ Data Request 3.3 requested: 

Provide any studies, reports or analyses in the possession of APS, PWEC, 
PWEC or any affiliate thereof regarding the following: 

A. Forecasts of market prices for long-term contracts for delivery of 
capacity and energy in the APS control area for 2003 to 2033 (the 
possible term of the PPA) 

B. Projections of expected prices under an RFP or through bilateral, arm- 
length contracts with independent generators. 

APS responded to the Data Request by objecting to it on the basis of confidentiality and merely 

cited Panda back to the very testimony about which Panda issued its Data Request in the first 

place.4 APS’s responses clearly are not consistent with the type of full disclosure that the ARCP 

contemplate. 

In an effort to work out this discovery dispute, on April 11 , 2002, after a review of the 

materials actually provided, counsel for Panda sent a letter to counsel for APS noting that APS 

had not identified “with any degree of specificity the nature of the confidential information or on 

what basis under Arizona law it considered the information confidential” (Letter from Jay 

Shapiro dated April 11 , 2002, attached hereto as Exhibit B). Panda nevertheless provided a 

proposed protective agreement which would limit the disclosure of any material designated 

confidential by APS. (A copy of the proposed protective agreement is attached hereto as Exhibit 

C). On Friday April 12,2002, counsel for Panda spoke with APS counsel and although APS 

counsel indicated that no additional documents would be produced, each agreed to take a fresh 

See APS Response to Data Request 3.3, attached hereto as part of Exhibit A, stating “Mr. Davis, Dr. 
Landon and Dr. Hieronymus all have provided studies, etc. that are responsive to the question: 1) Davis 
Testimony @, 2-7; 24-25; 38; 2) Landon Testimony @, 4-10; 16-17; and 3) Hieronymus Testimony @, 5-6; 
10; 12-20.” 
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look at the Data requests and the objections thereto to determine whether any compromise could 

be reached. 

Panda in fact reviewed the Data Requests to which A P S  objected and on April 16, 

2002 indicated to APS counsel that in order to compromise it would only pursue those Data 

Requests to which APS objected that directly related to APS’s  testimony. Panda did not have the 

opportunity to disclose the specific requests it would drop as part of its compromise as counsel 

for APS informed counsel for Panda that APS would not disclose any material it alleged to be 

confidential, even with a protective agreement in place. The only asserted reason given by APS 

counsel was that such confidential material would not be disclosed to a “direct c~mpetitor.”~ 

B. Motion to Compel 

As noted above, the Arizona Rules of Civil Procedure allow discovery of “imy matter, 

not privileged, which is relevant to the subject matter involved in the pending action . . ..” h z .  

R. Civ. P. 26(b) (emphasis added). The rules define relevant matter as information that is 

“reasonably calculated to lead to the discovery of admissible evidence.” Id. APS has not argued, 

nor can it argue, that the information sought by Panda is not relevant nor reasonably calculated to 

lead to admissible evidence. In fact, it appears as if A P S  seeks to secret the information 

precisely because of its relevance. 

Counsel for A P S  also argued that Panda and other intervenors agreed not to seek such information in 
exchange for A P S  withdrawing certain Data Requests to intervenors. Counsel for Panda was involved in 
the conference call in which A P S  decided, of its own accord, to withdraw certain Data Requests and there 
was, in no way, any discussion, let alone agreement, that APS’s withdrawal would be subject to a similar 
withdrawal by Panda. In fact, A P S  did not withdraw its Data Requests, but rather, required production of 
confidential documents that intervenors would introduce in the Variance proceeding. Given the 
magnitude of the issues before the Commission and the importance of the material sought by Panda in its 
Third Set of Data Requests, Panda would never have agreed to withdraw its Data Requests. 
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The Commission’s decision on APS’s Variance Request will likely have a profound 

economic effect on the parties involved. That decision should only be made after the parties and 

testimony presented by its witnesses. 

APS’s  sole justification for failing to produce relevant material in compliance with 

the ARCP is that APS will not disclose material it deems confidential to a “direct competitor.” 

First, it is unclear how APS views Panda as a “direct competitor” given that Panda is neither a 

retail supplier nor a distribution company. It appears as if APS is simply protecting its affiliates, 

PWEC and PWCC, which are competitors of Panda. Second, it is contrary to Arizona law to 

refuse to produce relevant materials sought in discovery merely on an assertion of 

confidentiality. The Arizona Supreme Court has held that a claim of confidentiality is not a 

proper objection to an otherwise proper interrogatory. 

Comet Stores, the Arizona Supreme Court found that if an interrogatory calls for the production 

of information that is of a confidential nature that a party does not want in the public record, they 

should apply for a protective order. See id. As noted above, Panda has offered a draft protective 

agreement to APS and also has offered to modify the draft protective agreement in any way that 

APS deems necessary to protect its allegedly confidential information. APS has refused Panda’s 

~ 

Cornet Stores, 492 P.2d at 1195. In 

the Commission have all the facts before it. Panda has suggested that the appropriate manner for 

the Commission to ascertain the true difference between the PPA and what the competitive 

market can bring is to ask the competitive market through an RFP. If the Commission follows 

that road, the discovery may not be necessary, as an independent evaluator can evaluate the 

legitimacy of APS’s assertion. If, however, the matter is addressed through a litigated RFP, this 

should happen only if the facts can be brought out through all parties having access to the 

material in APS’s possession which either confirms or rebuts the assertions made by APS in the 

6 



- *  

offered protective agreement and indicated that it will not comply with the Data Requests under 

any circumstances. The draft protective agreement is attached hereto as Exhibit C. 

In short, APS has provided no basis under Arizona law to support its refusal to disclose 

the information requested, particularly in light of the proposed protective agreement. Based on 

these factors, the Commission should enter an order compelling the production of the Data 

Requests, attached hereto as Exhibit D. This list represents Panda’s voluntarily reduced list of 

materials for which an order compelling production is not only appropriate, but essential to the 

Commission’s ability to rule on whether APS’s Variance Request and PPA are, in fact, in the 

public interest. Even a cursory review reveals that the material requested is highly relevant to 

the matter before the Commission, likely to lead to admissible evidence and discoverable under 

the ARCP. 

C. In The Alternative, Panda Moves To Strike Those Portions Of APS’s 
Testimony For Which It Refuses To Produce Related and Relevant 
Information 

Rule 37(b) of the Arizona Rules of Civil Procedure provides, in part, that a party 

failing to comply with an order to permit discovery may be subject to an order “prohibiting the 

party from introducing designated matters in evidence.” Given the nature of this proceeding and 

the burden that APS carries to establish that its Variance Request is both prudent and in the 

public interest, the Commission should not hesitate to strike all testimony offered by APS 

witnesses that addresses matters for which APS has refused to provide supporting materiak6 It 

is not sufficient that APS has provided the material to some participants in this proceeding7 

See also ARCP Rule 37(c), which bars parties from using at trial information that is not disclosed in a 
timely fashion unless good cause is shown; Allstate Insurance Co., 182 Ariz. 284,896 P.2d 254 (1995). 

In a telephone conversation with Panda counsel on April 16,2002, counsel for APS indicated that it has 
provided the supporting materials sought by Panda to Commission Staff and other intervenors. At the 
very least, APS should be required to provide the material it deems confidential to counsel for Panda. 
(footnote continued on next page) 
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Panda has invested over $1 billion in the State of Arizona. The Variance requested by APS 

would significantly restrict the ability of Panda to use its asset to provide power to the consumers 

of Arizona. Neither Panda nor the Arizona consumers should be deprived of that opportunity 

simply on the unsubstantiated testimony of APS’s  witnesses. 

The Commission should either require full disclosure, consistent with the ARCP, or 

strike the sections of APS’s  testimony for which APS refuses to provide adequate support.* The 

majority of the testimony at issue relates to APS’s  support of its proposed PPA. Because APS 

will not provide back-up for its testimony in that regard, the Commission should strike all 

evidence regarding the PPA and summarily deny APS’s  request for approval. 

D. Conclusion 

APS has failed to produce any of the material that support, back up or explain large 

portions of its Variance Request and related direct testimony, contrary to the clear directive of 

the ARCP that all relevant material be produced if sought by an opposing party. APS’s  

assertions of confidentiality are not sufficient grounds under Arizona law to deny Panda access 

to the supporting materials that it seeks in its Data Requests. Panda, therefore, respectfully 

requests that the Commission issue an order compelling APS to produce the material sought by 

Panda, or in the alternative, Panda requests that all portions of the Variance Request regarding 

Accord, Montgomery Elevator Co. v. Superior Court, 135 Ariz. 432,661 P.2d 1133 (1983) (holding that 
courts can deprive a party of representation at any part of a proceeding that is adversarial, especially those 
at which testimony or evidence is discovered, considered or take, only in extreme circumstances). 

Alternatively, attached as Exhibit E is a list of testimony to be stricken if APS is not required to produce 
the requested materials that back up, support and explain the testimony submitted by APS’s witnesses and 
the Variance Request. 
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the PPA and the related direct testimony be stricken and the request for approval of the PPA be 

summarily denied. 

RESPECTFULLY SUBMITTED this 19th day of April, 2002. 

FENNEMORE CRAIG 

By: ' , 1 

C. Webb Crockett 
Jay L. Shapiro 
Fennemore Craig 
3003 N. Central Ave., Suite 2600 
Phoenix, AZ 85012 
Attorneys for Panda Gila River, L.P. 

Larry F. Eisenstat 
Frederick D. Ochsenhirt 
Dickstein Shapiro Morin & Oshinsky, LLP 
2101 L Street, NW 
Washington, DC 20037 
Attorneys for TPS GP, Inc. 

9 



Docket Control 
ARIZONA CORPORATION COMMISSION 
1200 West Washington 
Phoenix, Arizona 

COPY hand delivered this day to: 

CHAIRMAN WILLIAM MUNDELL 
Arizona Corporation Commission 
1200 W. Washington St. 
Phoenix, AZ 85007 

COMMISSIONER JIM IRVIN 
Arizona Corporation Commission 
1200 W. Washington St. 
Phoenix, AZ 85007 

COMMISSIONER MARC SPITZER 
Arizona Corporation Commission 
1200 W. Washington St. 
Phoenix, AZ 85007 

HERCULES DELLAS, AIDE TO CHAIRMAN 
MUNDELL 
Arizona Corporation Commission 
1200 W. Washington St. 
Phoenix, AZ 85007 

KEVIN BARLAY, AIDE TO 
COMMISSIONER IRVIN 

Arizona Corporation Commission 
1200 W. Washington St. 
Phoenix, AZ 85007 

PAUL WALKER, AIDE TO COMMISSIONER 
SPITZER 
Arizona Corporation Commission 
1200 W. Washington St. 
Phoenix, AZ 85007 

Lyn Farmer 
Chief Administrative Law Judge 
ARIZONA CORPORATION COMMISSION 
1200 W. Washington Street 
Phoenix, Arizona 85007 

Christopher Kempley, Chief Counsel 
ARIZONA CORPORATION COMMISSION 

1200 W. Washington Street 
Phoenix, Arizona 85007 

Ernest G. Johnson, Utilities Division 
ARIZONA CORPORATION COMMISSION 
1200 West Washington Street 
Phoenix, Arizona 85007 

COPY=-MAILED* this /9 day 
of / ,2002, to: 

Lindy Funkhouser 
Scott S. Wakefield 
RUCO 
2828 N Central Ave, Suite 1200 
Phoenix, Arizona 85004 

/ -1 

*Michael A. Curtis 
*William P. Sullivan 
*Paul R. Michaud 
MARTINEZ & CURTIS, P.C. 
27 12 North 7th Street 
Phoenix, Arizona 85006 
Attorneys for Arizona Municipal Power Users3 
Association, Mohave Electric Cooperative, Inc., 
Navopache Electric Cooperative, Inc., & Primesouth, 
Inc. 
mcurtis401 @,aol.com 
wsullivan@,martinezcurtis. corn 
pmichaud@,martinezcurtis. corn 

Walter W. Meek, President 
ARIZONA UTILITY INVESTORS ASSOCIATION 
2 100 N. Central Avenue, Suite 2 10 
Phoenix, Arizona 85004 

Rick Gilliam 
Eric C. Guidry 
LAND AND WATER FUND OF THE ROCKIES 
ENERGY PROJECT 
2260 Baseline Road, Suite 200 
Boulder, Colorado 80302 

Terry Frothun 

5818 N. 7th Street, Suite 200 
Phoenix, Arizona 85014-581 1 

ARIZONA STATE AFL-CIO 

Norman J. Furuta 
DEPARTMENT OF THE NAVY 
900 Commodore Drive, Building 107 
San Bruno, California 94066-5006 

1285855.3/73262.005 

mailto:aol.com


Barbara S. Bush 
COALITION FOR RESPONSIBLE ENERGY 
EDUCATION 
3 15 West Riviera Drive 
Tempe, Arizona 85252 

Sam Defraw (Attn. Code 001) 
Rate Intervention Division 
NAVAL FACILITIES ENGINEERING COMMAND 
Building 2 12,4* Floor 
901 M Street, SE 
Washington, DC 20374-50 18 

Rick Lavis 
ARIZONA COTTON GROWERS ASSOCIATION 
4139 East Broadway Road 
Phoenix, Arizona 85040 

Steve Brittle 
DON'T WASTE ARIZONA, INC. 
6205 South 12th Street 
Phoenix, Arizona 85040 

COLUMBUS ELECTRIC COOPERATIVE, INC. 
P.O. Box 63 1 
Deming, New Mexico 8803 1 

CONTINENTAL DIVIDE ELECTRIC 
COOPERATIVE 
P.O. Box 1087 
Grants, New Mexico 87020 

DIXIE ESCALANTE RURAL ELECTRIC 
ASSOCIATION 
CR Box 95 
Beryl, Utah 847 14 

GARKANE POWER ASSOCIATION, INC. 
P.O. Box 790 
Richfield, Utah 84701 

ARIZONA DEPT OF COMMERCE 
ENERGY OFFICE 
3800 North Central Avenue, 12th Floor 
Phoenix, Arizona 85012 

ARIZONA COMMUNITY ACTION ASSOC. 
2627 N. 3rd Street, Suite 2 
Phoenix, Arizona 85004 

1285855.3173262.005 

TUCSON ELECTRIC POWER CO. 
Legal Dept - DB203 
220 W 6' Street 
P.O. Box 71 1 
Tucson, Arizona 85702-071 1 

A.B. Baardson 
NORDIC POWER 
6464 N. Desert Breeze Ct. 
Tucson, Arizona 85750-0846 
Jessica Youle 
PAB300 
SALT RIVER PROJECT 
P.O. Box 52025 
Phoenix, Arizona 85072-2025 

Joe Eichelberger 
MAGMA COPPER COMPANY 
P.O. Box 37 
Superior, Arizona 85273 

Craig Marks 
CITIZENS UTILITIES COMPANY 
2901 N. Central Avenue, Suite 1660 
Phoenix, Arizona 85012-2736 

Barry Huddleston 
DESTEC ENERGY 
P.O. Box 441 1 
Houston, Texas 772 10-44 1 1 

Steve Montgomery 
JOHNSON CONTROLS 
2032 West 4th Street 
Tempe, Arizona 8528 1 

Peter Glaser 
Shook, Hardy & Bacon, L.L.P. 
600 14' Street, N.W., Suite 800 
Washington, D.C. 20006-2004 

Clara Peterson 
AARP 
HC 31, Box 977 
Happy Jack, Arizona 86024 

Larry McGraw 

6266 Weeping Willow 
Rio Rancho, New Mexico 87124 

USDA-RUS 



Jim Driscoll 
ARIZONA CITIZEN ACTION 
5160 E. Bellevue Street, Apt. 101 
Tucson, AZ 85712-4828 

William Baker 
ELECTRICAL DISTRICT NO. 6 
7310 N. 16" Street, Suite 320 
Phoenix, Arizona 85020 

Robert Julian 
PPG 
1500 Merrell Lane 
Belgrade, Montana 59714 

Robert S. Lynch 
340 E. Palm Lane, Suite 140 
Phoenix, Arizona 85004-4529 
Attorney for Arizona Transmission Dependent 

Utility Group 

K.R. Saline 
K.R. SALINE & ASSOCIATES 
Consulting Engineers 
160 N. Pasadena, Suite 101 
Mesa, Arizona 85201-6764 

Carl Robert Aron 
Executive Vice President and COO 
ITRON, INC. 
28 18 N. Sullivan Road 
Spokane, Washington 9921 6 

Douglas Nelson 
DOUGLAS C. NELSON PC 
7000 N. 16th Street, Suite 120-307 
Phoenix, Arizona 85020-5547 
Attorney for Calpine Power Services 

*Lawrence V. Robertson Jr. 
MUNGER CHADWICK, PLC 
333 North Wilmot, Suite 300 
Tucson, Arizona 8571 1-2634 
Attorney for Southwestern Power Group, 11, LLC; 
Bowie Power Station, LLC; Toltec Power Station, 
LLC; and Sempra Energy Resources 
LvrobertsonOrnunaerchadwick. corn 

*Tom Wran 
Southwestern Power Group I1 
TwravOsouthwesternuower. corn 

*Theodore E. Roberts 
SEMPRA ENERGY RESOURCES 
101 Ash Street, HQ 12-B 
San Diego, California 92101-3017 
Troberts@ernura. corn 

Albert Sterman 
ARIZONA CONSUMERS COUNCIL 
2849 East 8th Street 
Tucson, Arizona 85716 

*Michael Grant 
GALLAGHER & KENNEDY 
2575 East Camelback Road 
Phoenix, Arizona 85016-9225 
Attorneys for AEPCO, Graham County Electric 
Cooperative, and Duncan Valley Electric 
Cooperative. 
MrngO,aknet. corn 

Vinnie Hunt 
CITY OF TUCSON 
Department of Operations 
4004 S. Park Avenue, Building #2 
Tucson, Arizona 85714 

Ryle J. Carl I11 
INTERNATION BROTHERHOOD OF 
ELECTRICAL WORKERS, L.U. #1116 
750 S. Tucson Blvd. 
Tucson, Arizona 85716-5698 

Carl Dabelstein 
CITIZENS COMMUNICATIONS 
2901 N. Central Ave., Suite 1660 
Phoenix, Arizona 85012 

Roderick G. McDougall, City Attorney 
CITY OF PHOENIX 
Attn: Jesse Sears, Assistant Chief Counsel 
200 W Washington Street, Suite 1300 
Phoenix, Arizona 85003-161 1 

*William J. Murphy 
CITY OF PHOENIX 
200 West Washington Street, Suite 1400 
Phoenix, Arizona 85003-161 1 
Bill.rnuruhvO,uhoeni.~ov 

1285855.3/73262.005 



*Russell E. Jones 
WATERFALL ECONOMIDIS CALDWELL 
HANSHAW & VILLAMANA, P.C. 
52 10 E. Williams Circle, Suite 800 
Tucson, Arizona 8571 1 
Attorneys for Trico Electric Cooperative, Inc. 
Rjones@wechv. com 

*Christopher Hitchcock 
HITCHCOCK & HICKS 
P.O. Box 87 
Bisbee, Arizona 85603-0087 
Attorney for Sulphur Springs Valley 

Lawvers@bisbeelaw.com 
Electric Cooperative, Inc. 

Andrew Bettwy 
Debra Jacobson 
SOUTHWEST GAS CORPORATION 
524 1 Spring Mountain Road 
Las Vegas, Nevada 89150-0001 

Barbara R. Goldberg 
OFFICE OF THE CITY ATTORNEY 
3939 Civic Center Blvd. 
Scottsdale, Arizona 8525 1 

Bradford A. Borman 
PACIFICORP 
201 S. Main, Suite 2000 
Salt Lake City, Utah 84 140 

Timothy M. Hogan 
ARIZONA CENTER FOR LAW 

202 E. McDowell Rd., Suite 153 
Phoenix, Arizona 85004 

IN THE PUBLIC INTEREST 

Marcia Weeks 
18970 N. 116th Lane 
Surprise, Arizona 85374 

John T. Travers 
William H. Nau 
272 Market Square, Suite 2724 
Lake Forest, Illinois 60045 

Timothy Michael Toy 
WINTHROP, STIMSON, PUTNAM & ROBERTS 
One Battery Park Plaza 
New York, New York 10004-1490 
1285855.3173262.005 

*Raymond S. Heyman 
Michael W. Patten 
ROSHKA HEYMAN & DEWULF, PLC 
400 E. Van Buren, Suite 800 
Phoenix, Arizona 85004 
Attorneys for Tucson Electric Power Co. 
Rhevman@rhd-law.com 

Billie Dean 
AVIDD 
P 0 Box 97 
Marana, Arizona 85652-0987 
Raymond B. Wuslich 
WINSTON & STRAWN 
1400 L Street, NW 
Washington, DC 20005 

Steven C. Gross 
PORTER SIMON 
40200 Truckee Airport Road 
Truckee, California 961 61-3307 
Attorneys for M-S-R Public Power Agency 

Donald R. Allen 
John P. Coyle 
DUNCAN & ALLEN 
1575 Eye Street, N.W.,, Suite 300 
Washington, DC 20005 

Ward Camp 
PHASER ADVANCED METERING SERVICES 
400 Gold SW, Suite 1200 
Albuquerque, New Mexico 87102 

Theresa Drake 
IDAHO POWER COMPANY 
P.O. Box 70 
Boise. Idaho 83707 

Libby Brydolf 
CALIFORNIA ENERGY MARKETS 
NEWSLETTER 
2419 Bancroft Street 
San Diego, California 92104 

Paul W. Taylor 
R W BECK 
2201 E. Camelback Rd Suite 11 5-B 
Phoenix, Arizona 85016-3433 

James P. Barlett 
5333 N. 7' Street, Suite B-215 

mailto:Lawvers@bisbeelaw.com
mailto:Rhevman@rhd-law.com


Phoenix, Arizona 85014 
Attorney for Arizona Power Authority 

*Jay I. Moyes 
MOYES STOREY 
3003 N. Central Ave., Suite 1250 
Phoenix, Arizona 85012 
Attorneys for PPL Southwest Generation Holdings, 
LLC; PPL EnergyPlus, LLC and PPL Sundance 
Energy, LLC 
Jimoves0,lawms. com 

Stephen L. Teichler 
Stephanie A. Conaghan 
DUANE MORRIS & HECKSCHER, LLP 
1667 K Street NW, Suite 700 
Washington, DC 20006 

Kathy T. Puckett 
SHELL OIL COMPANY 
200 N. Dairy Ashford 
Houston, Texas 77079 

Andrew N. Chau 
SHELL ENERGY SERVICES CO., LLC 
1221 Lamar, Suite 1000 
Houston, Texas 77010 

Peter Q. Nyce, Jr. 
DEPARTMENT OF THE ARMY 
JALS-RS Suite 7 13 
901 N. Stuart Street 
Arlington, Virginia 22203-1837 

Michelle Ahlmer 
ARIZONA RETAILERS ASSOCIATION 
224 W. 2nd Street 
Mesa, Arizona 85201-6504 

Dan Neidlinger 
NEIDLINGER & ASSOCIATES 
3020 N. 17* Drive 
Phoenix, Arizona 85015 

Chuck Garcia 
PNM, Law Department 
Alvardo Square, MS 0806 
Albuquerque, New Mexico 87 158 

Sanford J. Asman 
570 Vinington Court 
Dunwoody, Georgia 30350-5710 
*Patricia Cooper 
1285855.3/73262.005 

AEPCO/SSWEPCO 
P.O. Box 670 
Benson, Arizona 85602 
Pcooper0,aepnet. orz 

Steve Segal 
LEBOEUF, LAMB, GREENE, & MACRAE 
633 17* Street, Suite 2000 
Denver, Colorado 80202-3620 

Holly E. Chastain 
SCHLUMBERGER RESOURCE 

5430 Metric Place 
Norcross, Georgia 30092-2550 

MANAGEMENT SERVICES, INC. 

Leslie Lawner 
ENRON COW 
7 12 North Lea 
Roswell, New Mexico 88201 

Alan Watts 
Southern California Public Power Agency 
529 Hilda Court 
Anaheim, California 92806 

Frederick M. Bloom 
Commonwealth Energy Corporation 
1599 1 Red Hill Avenue, Suite 20 1 
Tustin, California 92780 

Margaret McConnell 
Maricopa Community Colleges 
2411 W. 14* Street 
Tempe, Arizona 85281-6942 

Brian Soth 
FIRSTPOINT SERVICES, INC. 
1001 S.W. 5" Ave, Suite 500 
Portland, Oregon 92704 

Jay Kaprosy 
PHOENIX CHAMBER OF COMMERCE 
201 N. Gptral Ave., 27* Floor 
Phoenix, Arizona 85073 

Kevin McSpadden 
MILBANK, TWEED, HADLEY AND 
MCCLOY, LLP 
601 S. Figueroa, 30* Floor 
Los Angeles, California 90017 

M.C. Arendes, Jr. 



C3 COMMUNICATIONS, INC. 
2600 Via Fortuna, Suite 500 
Austin, Texas 78746 

*Patrick J. Sanderson 
ARIZONA INDEPENDENT SCHEDULING 
ADMINISTRATOR ASSOCIATION 
P.O. Box 6277 
Phoenix, Arizona 85005-6277 
Psanderson@,az-isa. org 

*Roger K. Ferland 
QUARLES & BRADY STREICH LANG, L.L.P. 
Renaissance One 
Two North Central Avenue 
Phoenix, Arizona 85004-239 1 
R ferland@,quarles.com 

Charles T. Stevens 
ARIZONANS FOR ELECTRIC CHOICE & 
COMPETITION 
245 W. Roosevelt 
Phoenix, Arizona 85003 

Mark Sirois 
ARIZONA COMMUNITY ACTION ASSOC. 
2627 N. Third Street, Suite 2 
Phoenix, Arizona 85004 

*Jeffrey Guldner 
Thomas L. Mumaw 
SNELL & WILMER 
400 E. Van Buren, 
One Arizona Center 
Phoenix, Arizona 85004-000 1 
Tmumaw@swlaw.com 

Steven J. Duffy 
RIDGE & ISAACSON PC 
3 101 N. Central Avenue, Suite 740 
Phoenix, Arizona 85012 

*Greg Patterson 
5432 E. Avalon 
Phoenix, Arizona 85018 
Gpatterson@,aol. com 

*John Wallace 
Grand Canyon State Electric Co-op 
120 N. 44* Street, Suite 100 
Phoenix, Arizona 85034-1822 
Jwallace@,gcseca. org 

Steven Lavigne 
DUKE ENERGY 
4 Triad Center, Suite 1000 
Salt Lake City, Utah 84 180 

Dennis L. Delaney 
K.R. SALINE & ASSOC. 
160 N. Pasadena, Suite 101 
Mesa, Arizona 85201-6764 

Kevin C. Higgins 
ENERGY STRATEGIES, LLC 
30 Market Street, Suite 200 
Salt Lake City, Utah 84 10 1 

*Michael L. Kurtz 
BORHM KURTZ & LOWRY 
36 E. Seventh Street, Suite 2 1 10 
Cincinnati, Ohio 45202 
Mkurtzlnw@,aol. com 

David Berry 
P.O. Box 1064 
Scottsdale, Arizona 85252 

*William P. Inman 
Dept. of Revenue 
1600 W. Monroe, Room 91 1 
Phoenix, Arizona 85007 
Inman W@,revenue.state. az. us 

*Robert Baltes 
ARIZONA COGENERATION ASSOC. 
7250 N. 16* Street, Suite 102 
Phoenix, Arizona 85020-5270 
Bbaltes@,bvaenp. com 

* Jana Van Ness 
APS 
Mail Station 9905 
P.O. Box 53999 
Phoenix, Arizona 85072-3999 
Jana. vanness@,aps.com 

David Couture 
TEP 
4350 E. Irvington Road 
Tucson, Arizona 85714 

1285855.3/73262.005 

mailto:ferland@,quarles.com
mailto:Tmumaw@swlaw.com
mailto:vanness@,aps.com


*Kelly Barr 
Jana Brandt 
SRP 
Mail Station PAB2 1 1 
P.O. Box 52025 
Phoenix, Arizona 85072-2025 
Kibarrmsrpnet. corn 
JkbrandtBsrmet. corn 

Randall H. Warner 
JONES SKELTON & HOCHULI PLC 
2901 N. Central Avenue, Suite 800 
Phoenix, Arizona 85012 

John A. LaSota, Jr. 
MILLER LASOTA & PETERS, PLC 
5225 N. Central Ave., Suite 235 
Phoenix, Arizona 85012 

Peter W. Frost 
Conoco Gas and Power Marketing 
600 N. Dairy Ashford, CH-1068 
Houston, Texas 77079 

Joan Walker-Ratliff 
Conoco Gas and Power Marketing 
1000 S. Pine, 125-4 ST UP0 
Ponca City, Oklahoma 74602 

*Vicki G. Sandler 
C/o Linda Spell 
APS Energy Services 
P.O. Box 53901 
Mail Station 8103 
Phoenix, Arizona 85072-3901 
Linda spel16i)apses.com 

*Lori Glover 
STIRLING ENERGY SYSTEMS 
2920 E. Camelback Rd., Suite 150 
Phoenix, Arizona 85016 
Lzlover@stirlingenern. corn 

*Jeff Schlegel 
SWEEP 
1 167 Samalayuca Drive 
Tucson, Arizona 85704-3224 
Schlezeli@,aol. corn 

*Howard Geller 
SWEEP 
2260 Baseline Rd., Suite 200 
Boulder, Colorado 80302 
Hgeller@jwenern. org 

*Mary-Ellen Kane 
ACAA 
2627 N. 3rd Street, Suite Two 
Phoenix, Arizona 85004 
Mkane(4azcaa. org 

*Aaron Thomas 
AES NewEnergy 
350 S. Grand Avenue, Suite 2950 
Los Angeles, California 9007 1 
Aaron. thornasoaes. corn 

*Theresa Mead 
AES NewEnergy 
P.O. Box 65447 
Tucson, Arizona 85728 
Theresa. rnead@,aes. corn 

*Peter Van Haren 
CITY OF PHOENIX 
Attn: Jesse W. Sears 
200 W. Washington Street, Suite 1300 
Phoenix, Arizona 85003-161 1 
Jesse.sears@phoenix.zov 

*Robert Annan 
ARIZONA CLEAN ENERGY INDUSTRIES 
ALLIANCE 
6605 E. Evening Glow Drive 
Scottsdale, Arizona 85262 
Annan@,primenet.com 

Curtis L. Kebler 
RELIANT RESOURCES, INC. 
8996 Etiwanda Avenue 
Rancho Cucamonga, California 9 1739 

*Philip Key 
RENEWABLE ENERGY LEADERSHIP GROUP 
1063 1 E. Autumn Sage Drive 
Scottsdale, Arizona 85259 
Kevtaic@,aol. corn 

1285855.3/73262.005 

http://spel16i)apses.com
mailto:Annan@,primenet.com


*Paul Bullis 
OFFICE OF THE ATTORNEY GENERAL 
1275 W. Washington Street 
Phoenix, Arizona 85007 
Paul. bullis@,ag.state. az. us 

*Laurie Woodall 
OFFICE OF THE ATTORNEY GENERAL 
15 S. 15" Avenue 
Phoenix, Arizona 85007 
Laurie. woodall@ag.state. az. us 

*Donna M. Bronski 
CITY OF SCOTTSDALE 
3939 N. Drinkwater Blvd 
Scottsdale, Arizona 8525 1 
Dbronski@,ci.scottsdale. az. us 

*Larry F. Eisenstat 
Frederick D. Ochsenhirt 
DICKSTEIN SHAPIRO MORIN & OSHINSKY 
LLP 
2101 L Street, NW 
Washington, DC 20037 
Eisenstatl@dsrno. corn 
Ochsenhirt f@,dsrno. corn 

*David A. Crabtree 
Dierdre A. Brown 
TECO POWER SERVICES CORP. 
P.O. Box 11 1 
Tampa, Florida 33602 
Dacrabtree@,tecoenerav. conz 
Dabrown@,tecoenerm. corn 

*Michael A. Trentel 
Patrick W. Burnett 
PANDA ENERGY INTERNATIONAL INC 
4100 Spring Valley, Suite 1010 
Dallas, Texas 75244 
Michaelt@,vandaeneray. corn 
Patb@bandaenerav. corn 

ARIZONA REPORTING SERVICE, INC. 
2627 N. Third Street, Suite Three 
Phoenix, Arizona 85004-1 104 

1285855.3/73262.005 



A 



PANDA GILA RIVER L.P.’S THIRD SET OF 

TO ARIZONA PUBLIC SERVICE COMPANY’S REQUEST 
FOR A VARIANCE OF CERTAMN REQUIREMENTS 

DATA REQUESTS - MARCH 14,2002 

OF A.C.C. R14-2-1606 AND PURCHASE POWER AGREEMENT 
DOCKET NO. E-01345A-01-0822 

3.1. Provide copies of any workpapers or other materials supporting the testimony of 
Jack E. Davis, John H. Landon and William H. Hieronymus. 

RESPONSE: 
APS has previously objected to this Question to the extent such workpapers are 
confidential or privileged. Without waiver of such objection, non-priviledged 
workpapers are provided. (Attachment Panda 3 4.3.1) 

This response excludes the following proprietary workpapers for each of the witnesses. 

Landon: 
Any proprietary work product or analyses done for other clients on which Mr. Landon may 
have relied on developing his opinions or statements. 

Hieronymus: 
Workpapers associated with the proprietary Levelized CostlFixed Charge Rate Calculator 
for Merchant Plant. 

Davis: 
Detail on new generation plant investments 
Detail on generation from each of the units 
EAF by unit 
Detailed calculation of PPA cumulative cost savings vs. LRMC 



PANDA GILA RIVER L.P.'S THIRD SET OF DATA REQUESTS - MARCH 14,2002 
TO ARIZONA PUBLIC SERVICE COMPANY'S REQUEST FOR A VARIANCE OF 
CERTAI" REQUIREMENTS OF A.C.C. R14-2-1606 AND PURCHASE POWER 

AGREEMENT DOCKET NO. E-0 I 345A-0 1 -0822 

3.3. Provide any studies, reports or analyses in the possession of A-PS, MEC, PWEC 
or any affiliate thereof regarding the following: 

a. Forecasts of market prices for long-term contracts for delivery of capacity 
and energy in the APS control area for 2003 to 2033 (the possible term of 
the PPA) 

Projections of expected prices under an RFP or through bilateral, arm- 
length contracts with independent generators. 

b. 

RESPONSE: 

APS has previously objected to this question. Mr. Davis, Dr. Landon and Dr. 
Hieronymus all have provided studies, etc. that are responsive to the Question: 

1) Davis Testimony @ 2-7; 24-25; 38; 

2) Landon Testimony @ 4- 10; 16- 17; and 

3) Hieronymus Testimony@ 5-6; 10; 12-20 

See also Response to Question 3.47. 
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LAW OFFICES 

mNNEMORE CRAIG 
A P R O F E S S I O N A L  CORPORATION 

JAY L. SHAPIRO 

Direct Phone: (602) 916-5366 
Direct Fax: (602) 916-5566 
i s h  a p iro @ fcla w. c o m 

April 11,2002 

BY HAND DELIVERY 

Thomas L. Mumaw 
Snell & Wilmer 
400 East Van Buren 
One Arizona Center 
Phoenix, Arizona 85004-2202 

10. E- 

OFFICES IN: 
PHOENIX, TUCSON, 

NOGALES, AZ; LINCOLN, NE 

3003 NORTH CENTRAL AVENUE 
SUITE 2600 

PHOENIX, ARIZONA 85012-2913 
PHONE: (602) 916-5000 

FAX: (602) 916-5999 

1 Re: APS’s Request for a Variance, Docket 15A-01-0822; 
APS’s Response to Panda Gila River L.P.’s Third Set of Data Requests 

Dear Tom: 

We have now had the opportunity to review APS’s responses to Panda Gila River L.P.’s 
(“Panda”) Third Set of Data Requests and, unfortunately, find your responses to be inadequate. 
We are interested in working with you to resolve the inadequacies in your responses without the 
need to file a Motion to Compel, but given the compressed schedule need to do so quickly. 

Our primary concern relates to APS’s Objection to Data Requests 3.1, 3.3, 3.4, 3.5, 3.6, 

3.46, 3.50(d)-(h) and (k), 3.52(b) and (c), 3.56, 3.64, 3.75, 3.77 and 3.85 on the basis that the 
questions seek confidential information. APS did not identify with any degree of specificity the 
nature of the confidential information or on what basis under Arizona law it considered the 
information confidential. Nevertheless, in an attempt to resolve your objection, attached please 
find a proposed protective agreement which should allow for the release of the withheld 
information. It is our understanding fiom your prior statements that APS has already released 
confidential information to other parties to this proceeding once appropriate protective measures 
were put in place. To the extent that APS intends to maintain its rehsal to provide documents on 
the basis of confidentiality, please immediately provide a list of each document withheld and the 
specific basis for your claim of confidentiality. 

3.10, 3.12, 3.15, 3.17, 3.22, 3.23, 3.30, 3.32, 3.33, 3.34(d), 3.39, 3.40, 3.41, 3.44(f)(4-8), 3.45, 

In addition to the general deficiency in the answers as a result of APS’s assertion of 
confidentiality, APS’s Response to Data Request 3.1 excludes certain work papers prepared or 
available to each of APS’s witnesses on the basis that the work papers are “proprietary.” We do 
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April 11 , 2002 
Page 2 

not believe your objection is well founded in either Arizona law or in the context of this case 
and, therefore, request that APS provide copies of the excluded materials immediately. 

With regard to Data Request 3.10, in addition to the deficiency in APS’s answer as a 
result of withholding allegedly confidential information, the response to subpart (g) is also 
deficient in that it provides no documents relating to the alternatives which are outlined in APS’s 
answer. Please forward those documents immediately. In addition, it is unclear from the answer 
to subpart (h) whether there were additional companies with whom APS had discussions. Please 
state specifically whether the answer provided includes all companies with whom APS has had 
discussions within the past five years concerning negotiation of a long-term contract. 

With regard to Data Request 3.36, subpart (c), we do not believe that the identification of 
information regarding Panda that Ms. Tripp has conveyed to APS is privileged under either the 
Attorney Client Privilege or the Work Product Doctrine. Any information Ms. Tripp had 
regarding Panda was as a result of a confidential relationship between Ms. Tripp and Panda. Her 
improper disclosure of such information to APS, if it occurred, carries with it no privilege. 
Obviously, this information is discoverable pursuant to Rule 26 and APS should immediately 
disclose the requested information. 

Your response to Data Request 3.37 was non-responsive. The question asked what 
“action, if any, has APS taken to elicit offers for supply of capacity and energy outside 
Arizona?” Simply stating that PWCC/APS purchase power from the “market” does not respond 
to the question of what actions, if any, APS has taken elicit offers. Please respond to the 
question as posed. 

With regard to Data Request 3.38, APS’s answer to the initial question was non- 
responsive. The questions asked whether “APS, PWEC, PWCC, or any affiliate had ever done 
an RFP for any good or service?” While APS’s response regarding the experience of Pinnacle 
West Marketing and Trading Employees was enlightening, it did not answer the basic question 
of whether APS, PWEC, PWCC or any affiliate had done an RFP for any good or service. 
Please answer the question as posed. 

With regard to Data Request 3.63, APS’s answer is non-responsive. The Data Request 
sought projections of APS load growth over the 30-year life of the PPA. The response indicated 
that APS has made no 30-year load projections. However, the Data Request seeks all load 
growth projections over the 30-year life of the PPA, not just those projections which project 30- 
year load growth. Please provide all documents responsive to the request as posed. 

With regard to APS’s Response to Data Request 3.68, the response does not appear 
inclusive of all documents requested in the Data Request. Specifically, the Data Request asked 
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for copies of any “studies, reports, analyses or other documents” but your response only 
referenced additional “studies.” Please confirm whether APS has produced all documents 
responsive to the request. 

APS’s Response to Data Request 3.70 is non-responsive. Specifically, the Data Request 
asked APS to “identify all factors that make the Arizona market similar to the Pacific 
Northwest.” While APS’s response discussed generic exposure to market forces, the response 
did not provide any information regarding the similarity of the Arizona market to the Pacific 
Northwest. Please supplement the response immediately by answering the question as posed. 

Please forward your supplementation of the above responses in the manner noted by 
noon, Tuesday, April 16, 2002 or we will have no choice but to contact the Administrative Law 
Judge in an effort to compel production by APS. Meanwhile, if you have questions regarding 
this matter please do not hesitate to contact me. 

ruly yours, vb 
C. e b Crockett 
Ja y q h a  pir o 
Fenne ore Craig, P.C/ 
Attorneys for Panda Gila River, L.P. 

Larry F. Eisenstat 
Frederick D. Ochsenhirt 
Dickstein Shapiro Morin & Oshinsky LLP 
Attorneys for TPS GP, Inc., a general partner of 
Panda Gila River, L.P. 

JLS/mlh 
Enclosure 
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IN THE MATTER OF THE GENERIC 
PROCEEDINGS CONCERNING 
ELECTRIC RESTRUCTURING 

IN THE MATTER OF ARIZONA 
PUBLIC SERVICE COMPANY’S 
REQUEST FOR VARIANCE OF 
CERTAIN REQUIREMENTS OF A.A.C. 

IN THE MATTER OF THE GENERIC 
PROCEEDINGS CONCERNING THE 
ARIZONA INDEPENDENT 
SCHEDULING ADMINISTRATOR 

IN THE MATTER OF TUCSON 
ELECTRIC COMPANY’S 
APPLICATION FOR A VARIANCE OF 
CERTAIN ELECTRIC POWER 
COMPETITION RULES COMPLIANCE 
DATES 

ISSUES IN THE MATTER OF TUCSON 
ELECTRIC POWER COMPANY’S 
APPLICATION FOR A VARIANCE OF 
CERTAIN ELECTRIC COMPETITION 
RULES COMPLIANCE DATES 

4-14-2-1606 

BEFORE THE ARIZONA CORPORATION COMMISSION 

DOCKET NO. E-00000A-02-005 1 

DOCKET NO. E-0 1345A-0 1-0822 

DOCKET NO. E-00000A-01-0630 

DOCKET NO. E-01933A-98-0471 

DOCKET NO. E-O1933A-02-0069 

GVILLIAM A. MUNDELL 
Chairman 

IIM IRVIN 
Commissioner 

MARC SPITZER 
Commissioner 

PROTECTIVE AGREEMENT 

1. The Parties, as defined in Paragraph 3(a), after negotiations following thi 

service and receipt of several requests for data, have agreed to the production of certaii 

protected materials, which customarily are treated by the Parties as sensitive o 

proprietary, are not available to the public, and which, if disclosed freely, would subjec 

the producing Party or its customers to risk of competitive disadvantage or other busines 
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njury (“Protected Materials,” as defined in Paragraph 3(b)). The Parties have agreed to 

he production of Protected Materials on the condition that each Party maintain the 

:onfidentiality of such Protected Materials. 

2. This Protective Agreement memorializes the Parties’ agreement regarding 

he disclosure of Protected Materials and shall govern the use of all Protected Materials 

sroduced by, or on behalf of, any Party. Notwithstanding any order terminating this 

sroceeding, this Protective Agreement shall remain in effect until specifically modified or 

ierminated by the Parties or by Presiding Administrative Law Judge (“ALJ”) or the 

Arizona Corporation Commission (“Commission”). 

3. Definitions -- For purposes of this Agreement: 

(a) The term “Party” or “Parties” shall mean either Panda Gila River, 

L.P. or Arizona Public Service Company, or both, where appropriate. 

(b) The term “Protected Materials” means 

(1) materials provided by a Party in response to data requests and 

designated by such Party as protected; 

(2) any information contained in or obtained from such designated 

materials; 

(3) 

(4) copies of Protected Materials. The Party producing tht 

Protected Materials shall physically mark them on each page as “PROTECTEI 

MATERIALS” or with words of similar import as long as the term “Protected Materials’ 

is included in that designation to indicate that they are Protected Materials. 

notes of Protected Materials; and 

(c) The term “Notes of Protected Materials’’ means memoranda 

handwritten notes, or any other form of information (including electronic form) whicl 

copies or discloses materials described in Paragraph 3(b)(l). Notes of Protected Material 

are subject to the same restrictions provided in this order for Protected Materials except a 
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(3) an expert or an employee of an expert retained by a Party fo 

the purpose of advising, preparing for or testifying in this proceeding; and 

(4) employees or other representatives of Parties appearing in thi 

proceeding with significant responsibility for this docket. 

4. Protected Materials shall be made available under the terms of thi 

Protective Agreement only to Parties and only through their Reviewing Representatives as 

pecifically provided in this Agreement. 

(d) Protected Materials shall not include 

(1) any information or document contained in the files of the 

zommission, or any other federal or state agency, or any federal or state court, unless the 

nformation or document has been determined to be protected by such agency or court, or 

(2) information that is public knowledge, or which becomes 

mblic knowledge, other than through disclosure in violation of this Protective Agreement. 

The term ‘Won-Disclosure Certificate” shall mean the certificate 

mnexed hereto by which the Parties and certain representatives and employees who have 

been granted access to Protected Materials shall certify their understanding that such 

access to Protected Materials is provided pursuant to the terms and restrictions of this 

Protective Agreement, and that such Parties have read the Protective Agreement and agree 

to be bound by it. 

(e) 

(f) The term “Reviewing Representative” shall mean a person who ha: 

signed a Non-Disclosure Certificate and who is: 

(1) an attorney retained by a Party for purposes of preparing f o  

the hearing in this proceeding presently scheduled to commence on or about April 29 

2002; 

(2) attorneys, paralegals, and other employees associated fo 

purposes of this proceeding with an attorney described in (2); 

-3 - 
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brovided in Paragraphs 6,7, and 8. 

5 .  Protected Materials shall remain available to Parties until the later of the 

late that an order terminating this proceeding becomes no longer subject to judicial 

Seview, or the date that any other Commission proceeding relating to the Protected 

Gaterial is concluded and no longer subject to judicial review. If requested to do so in 

writing after that date, a Party shall, within fifteen days of such request, return the 

'rotected Materials (excluding Notes of Protected Materials) to the Party that produced 

;hem, or shall destroy the materials, except that copies of filings, official transcripts and 

Zxhibits in this proceeding that contain Protected Materials. Notes of Protected Material 

may be retained, provided they are maintained in such a way so as to ensure that the 

Protected Material is kept confidential. Within such time period each Party, if requested 

to do so, shall also submit to the producing Party an affidavit stating that, to the best of its 

knowledge, all Protected Materials and all Notes of Protected Materials have been 

returned or have been destroyed or will be maintained in such a way so as to ensure tha1 

the Protected Material is kept confidential. To the extent Protected Materials are no  

returned or destroyed, they shall remain subject to the Protective Agreement. 

6. Protected Materials shall be treated as confidential by each Party and by tht 

Reviewing Representative in accordance with the certificate executed pursuant tc 

Paragraph 9. Protected Materials shall not be used except as necessary for the conduct o 

this proceeding, nor shall they be disclosed in any manner to any person except i 

Reviewing Representative who is engaged in the conduct of this proceeding and who 

needs to know the information in order to carry out that person's responsibilities in this 

proceeding. Reviewing Representatives may make copies of Protected Materials, but 

such copies become Protected Materials. Reviewing Representatives may make notes ol 

Protected Materials, which shall be treated as Notes of Protected Materials if they disclose 

the contents of Protected Materials. 
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7. If a Reviewing Representative's scope of employment includes the 

narketing of energy, the direct supervision of any employee or employees whose duties 

nclude the marketing of energy, the provision of consulting services to any person whose 

hties include the marketing of energy, or the direct supervision of any employee or 

:mployees whose duties include the marketing of energy, such Reviewing Representative 

nay not use information contained in any Protected Materials obtained through this 

?roceeding to give any Party or any competitor of any Party a commercial advantage. 

8. A Reviewing Representative shall not be permitted to inspect, participate in 

discussions regarding, or otherwise be permitted access to Protected Materials pursuant to 

this Protective Agreement unless that Reviewing Representative has first executed a Non- 

Disclosure Certificate, provided that if an attorney qualified as a Reviewing 

Representative has executed such a certificate, the paralegals, secretarial and clerical 

personnel under the attorney's instruction, supervision or control need not do so. I1 

requested, a copy of each Non-Disclosure Certificate shall be provided to counsel for the 

Party asserting confidentiality prior to disclosure of any Protected Material to tha 

Reviewing Representative. 

(a) Attorneys qualified as Reviewing Representatives are responsible fo 

ensuring that persons under their supervision or control comply with this Agreement. 

9. Any Reviewing Representative may disclose Protected Materials to an! 

other Reviewing Representative as long as the disclosing Reviewing Representative an( 

the receiving Reviewing Representative both have executed a Non-Disclosure Certificate 

In the event that any Reviewing Representative to whom the Protected Materials arl 

disclosed ceases to be engaged in these proceedings, or is employed or retained for 

position whose occupant is not qualified to be a Reviewing Representative unde 

Paragraphs 3(d), access to Protected Materials by that person shall be terminated. Even i 

no longer engaged in this proceeding, every person who has executed a Non-Disclosur 
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3ertificate shall continue to be bound by the provisions of this Protective Agreement and 

he certification. 

10. Subject to Paragraph 15, the Parties will seek to have the ALJ resolve any 

iisputes arising under this Protective Agreement. Prior to presenting any dispute under 

.his Protective Agreement to the ALJ, the Parties shall use their best efforts to resolve it. 

4 Party that contests the designation of materials as protected shall notify the Party that 

provided the Protected Materials by specifying in writing the materials whose designation 

is contested. This Protective Agreement shall automatically cease to apply to such 

materials five (5) business days after the notification is made unless the designator, within 

said 5-day period, files a motion with the ALJ, with supporting affidavits, demonstrating 

that the materials should continue to be protected. In any challenge to the designation ol 

materials as protected, the burden of proof shall be on the Party seeking protection. If the 

ALJ finds that the materials at issue are not entitled to protection, the procedures ol 

Paragraph 15 shall apply. 

11. If any Party desires to include, utilize or refer to any Protected Materials 01 

information derived therefrom in testimony or exhibits during the hearing in these 

proceedings in such a manner that might require disclosure of such material to person: 

other than reviewing representatives, such Party shall first notify both counsel for thc 

disclosing Party and the ALJ of such desire, identifying with particularity each of thc 

Protected Materials. 

12. Nothing in this Protective Agreement shall be construed as precluding an: 

Party from objecting to the use of Protected Materials on any legal grounds. 

13. Nothing in this Protective Agreement shall preclude any Party fior 

requesting that the ALJ, the Commission, or any other body having appropriate authorit] 

to find that this Protective Agreement should not apply to all or any materials previous1 

designated as Protected Materials pursuant to this Protective Agreement. 
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14. All Protected Materials filed with the Commission, the ALJ, or any other 

udicial or administrative body, in support of, or as a part of, a motion, other pleading, 

irief, or other document, shall be filed and served in sealed envelopes or other appropriate 

:ontainers bearing prominent markings indicating that the contents include Protected 

daterials subject to this Protective Agreement. 

15. If the ALJ finds at any time in the course of this proceeding that all or part 

)f the Protected Materials need not be protected, those materials shall, nevertheless, be 

;ubject to the protection afforded by this Protective Agreement for three (3) business days 

?om the date of issuance of the ALJ's decision, and if the Party seeking protection files 

an interlocutory appeal or requests that the issue be certified to the Commission, for ar 

additional seven (7) business days. Neither of the Parties waives its rights to seek 

additional administrative or judicial remedies after the ALJ's decision respecting 

Protected Materials or Reviewing Representatives, or the Commission's denial of an) 

appeal thereof. 

16. Nothing in this Protective Agreement shall be deemed to preclude any Part; 

from independently seeking through discovery in any other administrative or judicia 

proceeding information or materials produced in this proceeding under this Protectivc 

Agreement. 

17. None of the Parties waives the right to pursue any other legal or equitabll 

remedies that may be available in the event of actual or anticipated disclosure of Protectel 

Materials. 

18. The contents of Protected Materials or any other form of information ths 

copies or discloses Protected Materials shall not be disclosed to anyone other than i 

accordance with this Protective Agreement and shall be used only in connection with thi 

(these) proceeding(s). Any violation of this Protective Agreement and of any Nor 

Disclosure Certificate executed hereunder shall constitute a violation of an order of th 
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Date: 

SNELL & WILMER 

By: 
Thomas L. Mumaw 
400 East Van Buren 
One Arizona Center 
Phoenix, Arizona 85004-2202 

FENNEMORE CRAIG 

By: 
C. Webb Crockett 
Jay L. Shapiro 
Fennemore Craig 
3003 N. Central Ave., Suite 2600 

Attorneys for Arizona Public Service Phoenix, AZ 85012 
Attorneys for Panda Gila River, L.P. 

Larry F. Eisenstat 
Frederick D. Ochsenhirt 
Dickstein Shapiro Morin & Oshinsky, LLP 
2101 L Street, NW 
Washington, DC 20037 
Attorneys for TPS GP, Inc. 
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NON-DISCLOSURE CERTIFICATE 

I hereby certify my understanding that access to Protected Materials is provided to 

ne pursuant to the terms and restrictions of the Protective Agreement in this proceeding, 

hat I have been given a copy of and have read the Protective Agreement, and that I agree 

o be bound by it. I understand that the contents of the Protected Materials, any notes or 

)ther memoranda, or any other form of information that copies or discloses Protected 

daterials shall not be disclosed to anyone other than in accordance with that Protective 

igreement. I acknowledge that a violation of this certificate constitutes a violation of an 

xder of the Arizona Corporation Commission. 

By: 
Title: 
Representing: 
Date: 

128881 5173262.005 
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EXHIBIT D TO MOTION TO COMPEL 

3.1. 

3.3 

3.10 

Provide copies of any workpapers or other materials supporting 
the testimony of Jack E. Davis, John H. Landon and William 
H. Hieronymus. 

Provide any studies, reports or analyses the possession of APS, 
PWEC, PWEC or any affiliate thereof regarding the following: 

a. Forecasts of market prices for long-term contracts for delivery of capacity 
and energy in the APS control area for 2003 to 2033 (the possible term of 
the PPA) 

b. Projections of expected prices under an RFP or through bilateral, arm- 
length contracts with independent generators. 

Page 13 of the Request for a Partial Variance states, “[tlhe PPA 
offers APS a flexible package of term, price stability, fuel 
diversity, performance incentives, and reliability features that 
are simply unobtainable from today’s wholesale market.” 

a. Please provide all documents which pertain to offers to 
sell power to APS, other then that by APS Affiliates, 
which were relied upon by APS or witnesses to support 
this conclusion. 
Please provide any and all contracts, studies and/or other material 
produced or reviewed by APS or its witnesses in formulating price 
benchmarks. 

b. 

c. Please provide all contracts, studies or other material produced or 
reviewed by APS or its witnesses in formulating reliability 
benchmarks. 

d. Please cite the specific sections of the PPA that ensure “price 
stability.” 

e. Please cite the specific sections of the PPA that contain 
“performance incentives.” 

f. Please cite the specific sections of the PPA that contain the 
“reliability features” referenced here. 

g. Please provide all documents relating to power supply alternatives 
to the proposed PPA that the company reviewed to support this 
conclusion. 



3.12 

3.15 

3.17. 

3.23. 

h. Please name all companies with whom APS has had discussions 
within the past five years concerning the negotiation of a long term 
(i.e. greater than one year) agreement for APS to purchase power. 
Please state the time frame during which these meetings took place 
and the outcome of those discussions. 

1. Please provide all documents, work papers, studies, 
analysis or other material produced in relation to the 
meetings described in item h above. 

Page one of the Request for a Partial Variance states, “[aln 
examination of the current and likely fiture state of the volatile 
wholesale power market has led Arizona Public Service 
Company.. . to the inescapable conclusion that adherence to the 
competitive bidding requirements of the Electric Competition 
Rules will not produce the intended result of reliable retail 
electric service for Standard Offer customers at reasonable 
rates.” Please explain in detail how volatility in one year can 
justify a 30-year PPA? Please provide any and all documents, 
analysis, studies or other materials relied upon or produced by 
APS or its witnesses which examine the current and fiture state 
of the wholesale power market. 

Page 11 of the Request for a Partial Variance states, “[alt 
APS’s present system load factor for Standard Offer customers, 
these two price components would be approximately 
equivalent to a total per MWH price of $48.00 in 2004.” 
Please provide copies of any and all documents, work papers, 
spreadsheets, studies, analyses andor other materials relied 
upon or performed by the company or its witnesses that 
indicate how this $48.00 MWH price was calculated. 

Please provide copies of any and all documents, work papers, 
spreadsheets, studies, analyses andor other materials relied 
upon or performed by the company or its witnesses that 
demonstrate the calculation of the Facilities Charge and the 
Base Fuel Charge. These papers should specify and itemize 
all projected expenses to be recovered through these charges 
for each of the Dedicated Units. Include depreciation 
schedules, projected Ancillary service and Off-System sales 
revenues, fuel price projections, transportation cost projections, 
environmental costs and load projections. 

To the extent not otherwise provided in response to these data 
requests, please provide all data, calculations, reports, 
spreadsheet analyses, computer programs or other documents 
prepared by APS or at the direction of APS that were reviewed 
by Mr. Davis, Dr. Landon or Dr. Hieronymus, along with any 
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3.30 

annotations or comments made thereto by Mr. Davis, Dr. 
Landon or Dr. Hieronymus. 

Provide the following information for all generating units 
owned or controlled by APS, PWCC, P W C  or any affiliate 
thereof, by unit, for a period of not less than the last ten years: 

a. Planned outages, in hours for each year 

b. Unplanned outages, in hours for each year 

c. Availability factor 

3.34 (d) Please provide all analyses, studies or other support, including 
all supporting documentation, relied upon by APS that 
demonstrate that the PPA’s prices will not be higher than 
market rates for the next thirty years, the possible term of the 
PPA. 

3.39. 

3.40. 

On page 18 of his testimony, Mr. Davis states that APS 
Marketing and Trading “supplements [APS ’SI existing 
resources with short-term purchases and reduces [APS’s] 
financial exposure with hedging techniques.” For the last ten 
years, please identify: 

a. Each hour when APS or its affiliates purchased spot 
market energy rather than run one of the Dedicated 
Units and the amount of each such purchase; and Each 
hour when APS or its affiliates purchased spot market 
energy rather than run one of the Dedicated Units and 
the amount of each such purchase; and 

b. Each hour when APS purchased wholesale power when 
it was selling power from one of the Dedicated Units 
and the amount of each such purchase. 

On page 24, Mr. Davis states, “[tlhird, the cost-of-service 
formula used to adjust prices under the PPA is a relatively 
stable and predictable factor that could decline as well as 
increase over time, but in either event would not fluctuate over 
the term of the PPA as much as will the cost of new gas-fired 
generators.” Please state the basis for Mr. Davis’ contention. 
Also, please provide copies of any and all documents, work 
papers, spreadsheets, studies, analyses andor other materials 
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relied upon or performed by Mr. Davis that compare the cost- 
of-service under the PPA to the cost of a new gas-fired 
generator. Additionally, please provide copies of any and all 
documents, work papers, spreadsheets, studies, analyses andor 
other materials relied upon or performed by Mr. Davis that 
compare the cost-of-service under the PPA to the cost of a new 
generator that is not gas-fired. 

3.41 On page 24, Mr. Davis states, “[tlhe cost-of-service formula 
used to adjust prices under the PPA is a relatively stable and 
predictable factor that could decline as well as increase over 
time.” Please confirm the following: if the cost of gas were to 
reach $4 MMbtu and the company were to purchase 1,000 
MMBtus for use in its dedicated units, PWCC would charge 
APS $4,000 for procuring this fuel via the Base Fuel Charge, 
as adjusted through the Fuel and Purchased Power Adjustment. 
If this is not the case please explain what amount APS would 
be charged for this transaction and where that charge is 
specified in the PPA. If PWCC would not recover the entire 
charge from AI’S, please explain where PWCC would recover 
charges not recovered from APS. In addition, please provide a 
detailed explanation as to whether or not APS considered 
tolling agreements as a means of mitigating fuel price risk. If 
so, identify any such agreements, and if there are no such 
agreements, explain why not. Also, please provide copies of 
any agreements that APS did execute as well as any draft 
agreements that APS reviewed but did not execute and the 
reasons for having rejected these agreements. 

3.44(f) (4)-(8).With respect to any potential Dedicated Unit not yet 
operational, please provide the following: 

4. The capital costs of the facility 

5.  The heat rate of the facility 

6 .  The projected fuel costs of the facility 

7. The projected operations and maintenance costs of the 
facility 

8. The current and environmental compliance costs of the 
facility 

3.45 On page 17, Mr. Davis states that “in addition to the over 
$1,000,000,000 in new generation investment, APS plans on 
spending at least $1,000,000,000 on transmission and 
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E 

distribution infrastructure in just the next four years.” Please 
provide the following: 

a. A list of all planned transmission investments for the 
next four years 

b. The cost of each project 

c. The constraint or other problem that each project was 
designed to alleviate 

d. Please state if the project would have been implemented 
absent the new generation facilities that APS, PWCC or 
PWEC have brought on line or are planning to bring on 
line within the next five years. Please explain why 
these projects would have been undertaken absent the 
new generation. 

3.46 On page 25 Figure 5, Mr. Davis compares the PPA to the 
LRMC (long-run marginal cost) over the next 5 years. Please 
provide copies of any and all documents, work papers, 
spreadsheets, studies, analyses and/or other materials relied 
upon or performed by Mr. Davis which support this 
comparison, or upon which he otherwise relied in performing 
this comparison. Please state the long-run marginal cost of 
each of the Dedicated Units not yet in service as calculated via 
Mr. Davis’ method and provide copies of any and all 
documents, work papers, spreadsheets, studies, analyses and/or 
other materials relied upon or performed by Mr. Davis to 
support that calculation. 

3.50 (d)-(h) and (k) On page 20, Mr. Davis states, “[tlhe Dedicated Units 
are located throughout the state.. .this geographic diversity 
advantage makes them inherently more reliable resources than 
a collection of gas-fired power plants clustered around Palo 
Verde.” Please provide the following information with respect 
to the Dedicated Units; 

d. The current and projected capital costs of the facility 

e. The heat rate of the facility 

f. The current and projected fuel costs of the facility 

g. The current and projected operations and maintenance 
costs of the facility 

h. The current and projected environmental compliance 
costs of the facility 
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k. The year that the Company plans to retire the facility 

3.56 

3.85 

On pages 28-29, Mr. Davis states that merchant intervenors are 
not siting their plants in Arizona to serve APS Standard Offer 
customers, and that the “siting of new power plants is primarily 
about land availability, fuel availability, the regulatory climate 
for the siting of power plants . . .” With respect to the new 
generation that PWEC plans to place into service within the 
next five years, please provide copies of any and all 
documents, work papers, spreadsheets, studies, analyses and/or 
other materials documenting the choice of site for these units 
and the reasons for selecting each such site. 

On page 24 of his testimony Dr. Hieronymus contends that the 
Dedicated Units “are not candidates for cancellation.” Please 
state the basis for this contention, and please provide all 
studies, reports or other analyses relied upon by Dr. 
Hieronymus in making this assertion. In addition, for each 
Dedicated Unit not currently in operation please provide: 

a. Name of unit; 

b. Scheduled date of completion; 

c. Total amount of “sunk” costs (as defined by Dr. 
Hieronymus on page 23); and 

d. Total amount of “to-go’’ costs (as defined by Dr. 
Hieronymus on page 23). 
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Exhibit E 

Portions of Testimony and Request for Variance to be Stricken in Lieu of Order 
Compelling Production 

Variance Request: 

0 Page 1 

0 Page 11 

0 Page 13 

Testimony of Mr. Davis: 

0 

0 

0 

0 Pages 19-21. 

0 Page 20, lines 

0 

0 

0 

Pages 4, lines 16 through 2 1, and page 17, lines 2 1 through 22. 

Page 14, lines 9 through 13. 

Page 18, lines 1 through 11. 

Page 24, lines 4 through 8. 

Page 24, line 10, through-page 25, line 19, including figure 5. 

Page 28, line 28, through page 29, line 3. 

Testimony of Dr. Landon: 

0 

0 Page 9, 17-20. 

0 

Page 6, lines 20 through 22. 

Page 12, lines 1 through 3. 

Testimony of Dr. Hieronymus: 

0 Page 18, line 15, through page 20, line 2, and all related footnotes. 
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