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CORPORATION, 

RESPONDENT 

I I 

I Docket No. W-03263A-00-0470 

STAFF RESPONSE 

On October 2, 2003, a full public hearing was held on the above captioned matter. During the 

course of the hearing, Mr. Greif raised a number of concerns. In a Procedural Order dated October 

24, 2003, the Administrative Law Judge ordered the Arizona Corporation Commission Utilities 

Division (“Staff’) to review and respond to those concerns. This filing is in compliance with the 

October 24,2003 order. 

Mr. Greif voiced the following concerns. Who has ownership of Diamond Valley Water 

Users Corporation (“DVW’) following administrative dissolution of DVW by the Arizona 

Corporation Commission’s Corporations Division? Mr. Greif also asked whether the current 

management company, Bradshaw Management Corporation (“Bradshaw”) is properly handling 

revenues from operation of DVW; whether Bradshaw is responsible through its appointment by the 

Commission as interim manager of DVW to make corporate filings with the Arizona Corporation 

Commission Corporations Division on behalf of DVW, and, what would happen if Bradshaw 
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:erminated its management agreement with the Commission? 

BACKGROUND 

On August 1, 2000 the Commission issued Decision No. 62781, a Complaint and Order to 

Show Cause (“OSC”) against DVW alleging DVW was failing in its duties to the public as a public 

;ervice corporation. The relief sought in the OSC, among other things, was for an Order authorizing 

Staff to appoint an interim manager to operate and manage DVW and bring it into compliance with 

Commission Orders and Regulations. A hearing on the matter was held on October 13, 2000. On 

April 4,2000 the Commission issued Decision No. 63547.’ 

Decision 63547 found that DVW is a non-profit corporation formed in October 1994 by Mr. 

and Mrs. Guy Emminger and Mr. and Mrs. Robert Seleman to operate Triangle Development 

Corporation’s water utility assets after Triangle filed for Chapter 7 bankruptcy. On September 11, 

1996 Triangle and DVW entered into an asset purchase agreement selling Triangle’s assets to DVW. 

[n Decision 60125 the Commission approved the purchase agreement between Triangle and DVW 

and the transfer of Triangle’s Certificate of Convenience and Necessity to DVW. 

The Commission, in Decision No. 63547 found that DVW was in violation of A.R.S. $40- 

321, and Commission Rules A.A.C. R14-2-409(A) and R14-2-41 l(D). The Commission also found 

DVW had failed to comply with Decision No. 60125 by failing to make ordered filings with the 

Commission’s Utilities Division, and with Yavapai County. It was also found that DVW was not 

properly maintaining its books and billing its customers. The Commission authorized Staff to “take 

all lawful action necessary, including court action, to engage a qualified management entity to 

operate, manage, and maintain Diamond Valley Water User’s Corporation in order to bring the utility 

into full compliance with Arizona law, the Commission’s Rules, and the Commission’s Orders.” It 

was further ordered that the manager engaged would file a Progress Report with the Commission 

Compliance Section 60, 120, 180,270 and 360 days after taking over the operation of DVW. 

On April 9, 2001, Staff appointed Bradshaw Interim Manager of DVW. The appointment 

letter sets forth Bradshaw’s duties. In addition to those duties necessary to deliver water and collect 

’ Attachment No. 1 
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bills, Bradshaw is required to make timely filing of Annual Reports with the Commission. The 

ippointment also requires Bradshaw to file the Progress Reports required in Decision No. 63547. 

OWNERSHIP 

DVW was organized as a non-profit corporation to “carry on the business of a consecutive 

vater service and repair distribution system.”2 DVW’s corporate status has been administratively 

lissolved because it failed to file its Annual Reports with the Corporations Division. Article IV of 

IVW’s Articles of Incorporation state that DVW “shall be a non-stock corporation and shall be 

iwned by its members.. .”3 Therefore, upon dissolution of DVW the ownership interest in DVW is 

ield by its members. The Articles do not define the term “member.” If “member” is defined to mean 

he water users for whose benefit the corporation was formed, then those water users now have 

:ontrol over the assets of DVW and can determine how those assets should be treated. If “member” 

s defined to mean only those individuals listed as forming DVW, then those individuals now have 

:ontrol over the assets of DVW and can determine how those assets should be treated. 

When used elsewhere in the Articles of Incorporation the term members is used in a way 

which distinguishes members from those incorporating DVW who are the same individuals as its 

[nitial Directors/Officers. Article I11 addressees “meetings of members of the Corporation and the 

Board of Directors/Trustees may be held.” This appears to divide the Directors and members into 

separate classes. Article V states that management of the Corporation is “vested in a Board of 

Directors/Trustees of not less than three (3) nor more than (7) members.” Again members and 

Directors appear to be divided into separate classes. Because of this division of classes, it is 

reasonable to conclude that the term “members” as used in the description of ownership of DVW is 

meant in a broader sense than including only the Directors/Officers. The intent of the membership 

clause appears to be to include all water users as members. Therefore all water users would now 

share in ownership of DVW and can determine what treatment those assets should receive. 

BRADSHAW 

The timely filing of Annual Report requirements contained in the appointment letter refers to 

_ _ _ _ ~  

Attachment No. 2. Articles of Amendment to Articles of Incorporation of DVW, dated November 23, 1994. 
Attachment No. 3. Articles of Incorporation of DVW, dated November 8, 1994. 
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m u a l  Reports required to be filed with the Utilities Division and not the Annual Reports required to 

e filed with the Corporations Division under Title 10 of Arizona Revised Statutes. Documents, such 

s Annual Reports, filed with the Corporations Division are required to be fled by the chairman of the 

loard of directors or by an officer of the corporation. Bradshaw and its owners and employees are 

Lot on the boards of directors nor are they officers of DVW. Therefore, Bradshaw is not legally 

apable of filing documents on behalf of DVW with the Corporations Division. 

Decision No. 63547 required Bradshaw to file a series of Progress Reports with Staff. The 

ppointment letter followed up on this requirement. All required Progress Reports were received and 

eviewed by Staff. The last required report was received on April 26, 2002. This report indicated 

hat Bradshaw was in compliance with the duties outlined in the appointment letter and was making 

)roper use of the revenues collected pursuant to its management of DVW. Since the time of the 

nitial appointment, the appointment has been renewed twice. First by a letter dated June 3, 2002, 

md then by letter dated May 6,2003. 

Under terms of the appointment, Bradshaw and Staff are free to terminate the appointment 

vithout cause and with 30 days notice. If either Bradshaw or Staff were to exercise the option, Staff 

would have continued authorization under Decision No. 63547 to appoint a different interim 

nanager, and would do so. 

RESPECTFULLY SUBMITTED this sth day of December, 2003. 

ARIZONA CORPORATION COMMISSION 

B 

1200 West Washington Street 
Phoenix, Arizona 85007 
(602) 542-6026 

0rigi;al and 13 copies of the foregoing filed 
this 8 day of December, 2003, with: 

Docket Control 
Arizona Corporation Commission 
1200 West Washington 
Phoenix, Arizona 85007 
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Zopy of the foregoing mailed this 8th day 
Df December, 2003, to: 

Kevin Greif 
1140 N. Opal Drive 
Prescott, AZ 86303 
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A M  M E M O R A N D U M  I , 

TO: DISTRIBUTION LIST 

FROM: DOCKET CONTROL CENTER 

DATE: 4/5/0 1 

RE: Decision 63587 

The purpose of this Memorandum is to notify you that on April 4, 2001 Arizona 
Corporation Commission filed a Decision for Diamond Valley with the Docket 
Numbers of W-03 263A-00-0245, W-03 263A-00-025 1, W-03263A-00-02 5 3, 

0345, and W-03263A-00-0516. This Decision was issued Dec. No. 63587. 
W-03263A-00-0254, W-03263A-00-030 1, W-03263A-00-0302, W-03263A-00- 

However, based upon Staffs subsequent review of the filing the Decision number 
should have been 63547. Please use this Decision number for future filings. 
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BEFORE THE ARIZONA C O W W I W E ~ M ~ I O N  

DOCKETED WILLIAM A. MUNDELL 
CHAIRMAN 

JIM IRVIN 
COMMISSIONER 

COMMISSIONER 
MARC SPITZER 

HOUSTON T. MAYFIELD, 

COMPLAINANT, 

vs . 

DIAMOND VALLEY WATER USER'S CORP., 

RESPONDENT. 

GEORGE W. DYEKMAN, 
2" 

COMPLAINANT, 
\ \  

vs. 

DIAMOND VALLEY WATER USER'S CORP., 

RESPONDENT. 

MARIO DEMARCO, 

COMPLAINANT, , I  

DIAMOND VALLEY WATER USER'S CORP., 

RESPONDENT. 

RAY R. RODRIGUEZ, 

COMPLAINANT, 

vs. 

DIAMOND VALLEY WATER USER'S CORP., 

RESPONDENT. 

. . .  

. . .  

1 

APR 0 4 2001 

DOCKET NO. W-03263A-00-0245 

DOCKET NO. W-03263A-00-025 1 

DOCKET NO. W-03263A-00-0253 

_ ,  ., 

. .  

DOCKET NO. W-03263A-00-0254 
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ARTHUR L. BOURQUE, 

COMPLAINANT, 

vs . 

DIAMOND VALLEY WATER USER’S CORP., 

RESPONDENT. 

JERRY PFINGSTON, 

COMPLAINANT, 

vs . 

DIAMOND VALLEY WATER USER’S COW., 

RESPONDENT. 

JIM ROBERSON, 

COMPLAINANT, 

vs. 

DIAMOND VALLEY WATER USER’S CORP, 

RESPONDENT. 

KATHLEEN PARKER, 
1 

COMPLAINANT, 

vs. 

DIAMOND VALLEY WATER USER’S CORP., 

RESPONDENT. 

IN THE MATTER OF DIAMOND VALLEY 
WATER USER’S CORP.; COMPLAINT AND 
ORDER TO SHOW CAUSE. 

DOCK ‘NO. W-03263A-00-0245 ET AL. 

DOCKET NO. W-03263A-00-030 1 

DOCKET NO. W-03263A-00-0302 

DOCKET NO. W-03263A-00-0340 

DOCKET NO. W-03263A-00-0345 

DOCKET NO. W-03263A-00-05 16 

DECISION NO. 43 5-47 

OPINION AND ORDER 

PRE-HEARING CONFERENCES: August 3,2000 and October 1 1,2000 

2 
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DATE OF HEARING: October 13, 2000 

PLACE OF HEARING: Prescott Resort, Prescott, Arizona 

ADMINISTRATIVE LAW JUDGE: Mr. Jerry L. Rudibaugh, Esq.’ 

APPEARANCES: Ms. Teena Wolfe, Staff Attorney, Legal 
Division, on behalf of the Utilities Division of 
the Arizona Corporation Commission; 

Mr. Jim Roberson, Complainant, in Propria 
Persona; 

Mr. Ray R. Rodriguez, Complainant, in Propria 
Persona; 

Mr. George W. Dyekman, Complainant, in 
Propria Persona; 

Mr. Houston T. Mayfield, Complainant, in 
Propria Persona; 

Mr. Ivan Legler, City Attorney, on behalf of 
Prescott Valley Water Company and Prescott 
Valley Water District; 

Mr. Guy Emminger, on behalf of Diamond 
Valley Water User’s Corporation; 

BY THE COMMISSION: 

On April 17, 2000, Mr. Houston T. Mayfield filed a Complaint (“Customer Complaint”) 

igainst Diamond Valley Water Users Corporation (“Diamond Valley” or “Respondent”) alleging 

Jarious billing improprieties by Diamond Valley. 

On April 19, 2000, Mr. George W. Dyekman, Mr. Mario DeMarco, and Mr. Ray R. 

Rodriguez filed similar Customer Complaints against Diamond Valley. 

On May 3, 2000, Mr. Arthur Bourque and Mr. Jerry Pfingston filed similar Customer 

Complaints against Diamond Valley. 

On May 16, 2000, Mr. Jim Roberson filed a similar Customer Complaint against Diamond 

Valley. 

Mr. Rudibaugh presided over the public comment and hearing, and this Opinion and Order was prepared by Mr. Stephen 1 

3ibelli. 
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On May 18, 2000, Ms. Kathleen Parker filed a similar Customer Complaint against Diamond 

Valley. 

On or about June 16, 2000, Diamond Valley filed Answers to each of the Customer 

Somplaints. 

On July 21, 2000, a Procedural Order was issued consolidating each of the Customer 

:omplaints into a single proceeding and setting a pre-hearing conference. 

On August 1, 2000, the Arizona Corporation Commission (“Commission”) issued Decision 

Vo. 62781, a Complaint and Order to Show Cause (“OSC”) against Diamond Valley alleging that: 

a. Diamond Valley has failed to file the 1995 Utilities Division Annual Report as required 

by Decision No. 60125 (March 19, 1997), within 120 days of the effective date of the 

Decision; 

b. Diamond Valley has failed to file Utilities Division Annual Reports, as required by 

A.A.C. R14-2-411 .D, for the years 1997 through and including 1999; 

c. in contravention of Decision No. 60125, Diamond Valley has failed to .file within 60 days 

of that Decision, a document either describing arrangements with Yavapai County for the 

payment of back property taxes for the years 1993 through 1996, or advising that 

Diamond Valley is contesting those taxes; -* * 

d. Diamond Valley has not complied with Decision No. 60125 by failing to file within 90 

days of any determination of liability for the 1993 through 1996 back property taxes, a 

status report with respect to the payment schedule made with Yavapai County; 

e. Diamond Valley has failed to allow Staff to verify Diamond Valley’s compliance with 

A.A.C. R14-2-411.D.2 and Decision No. 60125, which ordered Diamond Valley to 

maintain its books and records in accordance with the National Association of Regulatory 

Commissioners Uniform System of Accounts. Staff scheduled a visit to verify 

compliance, but upon arrival at Diamond Valley’s offices, Staff was turned away by Mr. 

Guy Emminger; 

f. Diamond Valley has failed to file, as ordered by Decision No. 60125, within 30 days of 

that Decision, an affidavit verifying that the sale of assets approved by the Decision has 
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been consummated; 

g. Diamond Valley has failed to file, as ordered by Decision No. 60125, in 15 months from 

the effective date of that Decision, an application for rate review; 

h. Diamond Valley has failed to properly bill Diamond Valley customers as required by 

A.A.C. R14-2-409 .A. 

The relief sclught in the OSC included, among other things, an Order authorizing Staff to take 

my action necessary to engage a qualified management entity (“Manager”) to operate and manage 

3iamond Valley in order to bring Diamond Valley into full compliance with prior Commission 

3rders and regulations. 

On August 9, 2000, the Prescott Valley Water Company, a non-profit corporation whose sole 

Member is the Prescott Valley Water District (“District”), a community facilities district of Arizona, 

l e d  an Application to Intervene. 

On August 15, 2000, a Procedural Order was issued consolidating the Customer Complaints 

md the OSC. 

On August 2 1,2000, a Procedural Order was issued granting Prescott Valley Water Company 

ntervention. 
A ” . -  - 

On August 23,2000, Diamond Valley filed its . .  Answer to the OSC. 

On September 7, 2000, a Procedural Order was issued setting the matter for hearing on 

October 13, 2000, at the Prescott Resort and Conference Center, Prescott, Arizona. 

On October 13, 2000, a hearing was held at the Prescott Resort and Conference Center, 

Prescott, Arizona. 

FINDINGS OF FA,CT 

1. Diamond Valley is a non-profit corporation originally formed in October 1994 by Mr. 

and Mrs. Guy Emminger and Mr. and Mrs. Robert Seleman to operate Triangle Development 

Corporation’s (“Triangle”) water utility assets after Triangle filed a voluntary bankruptcy petition in 

U.S. Bankruptcy Court for the District of Arizona under Chapter 7 of the U.S. Bankruptcy Code. 

DECISION NO. 6 3  5;Lfa 
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2. On November 1, 1994, the US. Bankruptcy Court entered a Stipulated Order of 

Abandonment which removed Triangle’s water utility assets from the bankruptcy estate and thereby 

allowed continued operation of the water system without hrther oversight by the Bankruptcy Court. 

3. On or about December 30, 1994, the attorney for Triangle wrote to Mr. Guy 

Emminger and authorized Diamond Valley to continue operating the water system on behalf of 

Triangle as it had already been doing on a defacto basis. 

4. On September 11 , 1996, Triangle and Diamond Valley entered into an asset purchase 

agreement (“Purchase Agreement”) whereby Triangle agreed to sell its assets to Diamond Valley. 

5. On December 3, 1996, Diamond Valley and Shamrock Water Company 

(“Shamrock”)2 entered into a Service Agreement whereby Shamrock agreed to deliver water to a 

single point of delivery for further distribution by Diamond Valley. Under the Service Agreement, 

Diamond Valley was to pay Shamrock a monthly service charge of $1.60 for each active water 

service, which charge would increase by increments until it was $5.60 on January 1, 2004, The 

monthly service charge was $2.60 until December 3 1, 2000, when the charge .would increase to 

$3.60. Diamond Valley was also to pay Shamrock a monthly gallonage rate of $1.80 per 1,000 

gallons delivered, subject to increase when and to the extent that Shamrock’s gallonage rate 

increased. Finally, Diamond Valley was to pay Shamrock a one:time facilities charge of $1,200.00 

for each new hook-up, payable monthly. 

6. In Decision No. 60125, the Commission issued an Opinion and Order which, among 

other things: (a) approved the Purchase Agreement between Triangle and Diamond Valley along with 

the transfer of Triangle’s Certificate of Convenience and Necessity (“CC&N”) to Diamond Valley; 

(b) required Diamond Valley to make arrangements to either pay or contest back ad valorem taxes 

allegedly owed to Yavapai County for the years 1993 through 1996; (c) required Diamond Valley to 

maintain its books and records in accordance with the National Association of Regulatory Utility 

Commissioners Uniform System of Accounts; (d) approved the Service Agreement between 

’ Shamrock Water Company provides water to Prescott Valley and other areas outside of Prescott Valley, 
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Diamond Valley and Shamrock; and (e) required Diamond Valley to file with the Commission an 

application for rate review fifteen (1 5) months from the effective date of the Decision. 

7. On September 24, 1998, the Prescott Valley Town Council ("Council") created the 

Prescott Valley Water District under Art. 6, Chap. 4, Title 48, Arizona Revised Statutes. On October 

19, 1998, the Council, serving as the District's governing board ("Board"), approved an agreement to 

acquire Shamrock by purchasing Shamrock's stock. That purchase occurred on January 2 1, 1999. 

Shamrock was then changed to a non-profit company with the District as its sole Member, and re- 

named the Prescott Valley Water Company ("PVWCI'). The PVWC's Board of Directors was made 

up of the members of the Council/Board, with the Town Manager as PVWC Manager, the Town 

Clerk as PVWC Secretary, and the Town Attorney as PVWC Attorney. The Prescott Valley Water 

District then entered into a Service Agreement with PVWC to receive all of PVWC's revenues and to 

use the PVWC's real and personal property to provide PVWC's services to its customers and to 

stherwise meet PVWC's obligations. 

8. On October 15, 1998, prior to its purchase by the District, Shamrock.had filed with the 

Commission an application for cancellation of its CC&N, approval of the sale of its stock to the 

District, and a declaration of non-jurisdiction. The Cornmission granted that application in Decision 

No. 61296 of the Commission (December 16, 1998). .. . -3 - 

9. After Shamrock filed its application with the Commission to cancel its CC&N. 

Diamond Valley expressed concern about the planned increase in PVWC rates as part of the pian to 

acquire Shamrock. Thereafter, the PVWC entered into a Letter of Understanding with Diamond 

Valley (November 23, 1998), wherein the PVWC agreed not to apply any gallonage rate increase to 

Diamond Valley under the Service Agreement until January 15, 2000, or until the Commission 

granted Diamond Valley a rate increase (whichever came sooner). The PVWC further agreed that 

any future increases would not be applied to Diamond Valley for nine (9) months or until the 

Commission granted Diamond Valley a rate increase (whichever came sooner), However, Diamond 

Valley did not apply to the Commission for a rate increase. Therefore, the PVWC's new gallonage 

rate of $2.25 per 1000 gallons was applied to Diamond Valley effective January 16, 2000. 
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10. On April 30, 1997, shortly after the Commission's Decision No. 60125, Diamond 

Valley filed a request for an emergency rate increase in the form of a $10.00 per month per customer 

surcharge. In Decision No. 60394, (September 5, 1997), the Commission voted 2-1 to approve the 

proposed Opinion and Order which denied Diamond Valley an emergency rate increase. Diamond 

Valley has not filed an application for a permanent rate increase. 

11. Diamond Valley has had on-going difficulty living up to the terms of the Service 

Agreement. Despite several requests from Shamrock, Diamond Valley never provided the monthly 

report required by the Service Agreement to verify Diamond Valley's compliance with payment 

requirements ("Report"). That Report was to list (a) the lot number and account number of each 

customer with active water service, (b) the lot number and account number of each customer with an 

installed meter (regardless of whether the customer has active water service), and (c) the lot number 

and account number of customers whose meters have been installed each month. According to 

PVWC, Diamond Valley reported a number of active water services, and that number fluctuated 

from month to month, decreasing from a high of 361 to a low of 320. PVWC provided unrebutted 

testimony that Diamond Valley has at least 424 active water services. Diamond Valley has never 

reported or paid a $1,200.00 facilities charge for new hook-ups as required under the Service 

Agreement. >".% - 

12. Beginning on or around November 1, 1998, Diamond Valley experienced a series of 

computer problems that impacted its billings when a high voltage power surge destroyed its 

computer. A new computer was purchased, only to be destroyed as well, in March 1999 as a result of 

another power surge. A new computer was again purchased. As a result of these events, billing data 

was apparently lost from hard drives. Also, a software problem is said to have occurred as a result of 

the year 2000 change, as reported in a letter from Guy Emminger (March 3, 2000). 

13. Diamond Valley has evolved into essentially a one-man operation since -its original 

incorporation in 1994. Guy Emminger is the President of Diamond Valley, and makes management 

and operational decisions for Diamond Valley. Mr. Emminger reads the meters, sometimes with the 

assistance of one or more volunteers. 

P DECISION NO. 6.3 $A7 
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14. Beginning roughly in 1998, numerous Diamond Valley customers experienced various 

billing problems. As examples, a number of customers have never been billed for water service or 

have been billed only occasionally. Other customers have been billed multiple times for service for 

which they allegedly have already paid. Other customers have received erratic billings from month 

to month, often including large billings for amounts of water which they allegedly could not have 

used in the described period. Other customers have made up-front payments for meters and other 

services that they have never received. 

15. During public comment, Diamond Valley customers indicated that they have 

contacted Staff as well as other state and local entities over inconsistent and confusing billing 

practices and that Mr. Emminger has made some threats to shut off water service to certain 

customers. 

16. Because Diamond Valley did not report the number of active water services to the 

PVWC beginning in January 1999, PVWC's billings were initially based on 320 customers (the 

number passed on by Shamrock at the end of 1998). PVWC monthly billings to Diamond Valley 

were determined by applying the gallonage charge of $2.25 per thousand to the amount of water 

delivered to the single delivery point (after accounting for water passed through to other small water 

systems), multiplying the monthly service charge 6rS2.60 by 320, and adding the two products 

together. 

17. Diamond Valley stopped paying the PVWC's billings beginning with the April 2000 

service period. The PVWC's billing for that period was $6,010.15. The subsequent unpaid PVWC 

billings to Diamond Valley were $8,056.30 for May, $9,509.58 for June, and $8,522.95 for July. 

18. Beginning with the August 2000 PVWC billing, 424 active water services were used 

based on reliable information supplied to the PVWC. Utilizing that number and adding the charge 

for gallonage, the billing for August was $7,509.05 and the billing for September was $8,443.48. 

The total unpaid balance was then $48,051.51 for water supplied to Diamond Valley from April 

through September, 2000. After Diamond Valley paid $6,0 10.15 for the April billing just prior to the 

hearing, Diamond Valley owed a balance of $42,041.36 to the PVWC for water received from May 

through September, 2000. 

0 - . I  - 
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19. On August 7, 2000, the PVWC invoiced Diamond Valley for $81,443.80, representing 

a) the difference between the number of active water services that should have been reported by 

liamond Valley under the Service Agreement from January 1999 through July 2000 and the number 

ictually used for billing, times the $2.60 monthly service charge ($2,243.80), plus (b) the number of 

milding permits issued in Diamond Valley from December 1996 through July 2000.3 

20. At the time of the hearing on October 13, 2000, Diamond Valley owed the PVWC 

;123,485.16. That amount increases by thousands of dollars with each new building permit issued in 

liamond Valley and each additional unpaid monthly billing. 

21. The PVWC‘s remedies against Diamond Valley under the Service Agreement include 

ermination of the Service Agreement (with the resulting cessation of water delivery to Diamond 

Jalley) without further action of the Commission, and bringing contract and other actions in Superior 

Zourt. Such remedies risk ending water service to Diamond Valley customers, are not timely, may 

)e difficult to implement or collect, and could result in the complication of federal bankruptcy 

Iroceedings and involvement by the Bankruptcy Court. 

22. Following the October hearing, Staff has read meters with Guy Emminger and has 

ittempted to mediate billing complaints between complainant customers and Diamond Valley. 

23. On January 16, 2001, Staff filed a Me,$orandum .. indicating that little effort was made 

)y Guy Emminger to resolve the complaints in this Docket. 

?4. Staffs Memorandum also indicated that from January 1,2000 to January 1 1,200 1 , the 

:ommission received a total of one-hundred twenty-two (1 22) informal complaints and twenty-two 

rormal complaints. 

25. Staff has recommended the following relief: 

(a) That pursuant to Article XV, Section 3 of the Arizona Constitution and A.R.S. 
$40-204, the Commission require Respondents to comply with the requirements of 
Decision No. 60125; to file Utilities Division Annual Reports for the years 1997 
through and including 1999, in compliance with A.A.C. R14-2-411.D.2; and to 
properly bill Diamond Valley customers in compliance with A.A.C. R14-2-409.A; 

’ 66 x $1,200 = $79,200 
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(b) That the Commission declare that Diamond Valley has violated the provisions of 
the Arizona Administrative Code and Arizona Revised Statutes and shall be 
sanctioned appropriately in accordance with Commission rules and State law 
(A.R.S. $ 3  40-424,40-425,40-426, and 40-428); 

(c) That the Commission authorize Staff to take any action necessary to engage a 
qualified management entity to operate and manage Diamond Valley to bring the 
utility into full compliance; and, 

(d) That the Commission order such other relief as may be appropriate under the 
circumstances of this case. 

Diamond Valley has consistently issued incorrect and inflated bills to its customers. 

Diamond Valley has collected funds from at least one customer and has not provided 

As presently operated by Guy Emminger and those with whom it may have oral 

:ontracts, Diamond Valley has not, and is not, operating its water system in accordance with 

lecision No. 60125, Commission regulations, and State law. Based on the evidence presented, we 

:onclude that Diamond Valley's current management is not capable of operating its water system in 

tccordance with Decision No. 60 125, applicable Commission regulations, and State law. 

CONCLUSIONS OF LAW 

1. Diamond Valley is a public service corporation within the meaning of Article XV of 

he Arizona Constitution and A.R.S §§40-250,40-2 0-281,40-282 and 40-285. 

2. The Commission has jurisdiction over the Diamond Valley and of the subject matter 

if the Complgints and OSC. 

3. The issuance of a Certificate of Convenience and Necessity to a public service 

:orporation imposes a duty upon the certificate holder to operate the utility in a lawful manner, to 

:omply with law, and to provide competent management and adequate service to its customers. 

4. Diamond Valley is in violation of A.R.S. 540-321, and Commission Rules A.A.C. 

R14-2-409(A) and R14-2-41 l(D). 

5 .  Diamond Valley has also failed to comply with Decision No. 60125 by: 

(a) failing to file a 1995 Utilities Division Annual Report within 120 days of the 

effective date of the Decision; 
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failing to file Utilities Division Annual Reports for the years 1997 and 

including 1999; 

failing to file a document either describing arrangements with Yavapai County 

for the payment of back property taxes for the years 1993 through 1996 or 

contesting those taxes within 60 days of that Decision; 

failing to file a status report with respect to the payment schedule made with 

Yavapai County within 90 days of any determination of liability for the 1993 

through 1996 property taxes; 

failing to file an affidavit verifying that the sale of assets approved by the 

Decision has been consummated; 

failing to maintain books and records in accordance with the National 

Association of Regulatory Utility Commissioners Uniform System of 

Accounts; and, 

failing to properly bill its customers. 

6. Diamond Valley attempted to comply with Decision No. 60125, as stated in Count VI1 

if the OSC, by filing for an emergency rate increase on April 30, 1997. However, Decision No. 

50394 denied Diamond Valley an emergency rate i ase and Diamond Valley did not then file an 

application for a permanent rate increase within 15 months of the date of Decision No. 60 125. 

ORDER 

IT IS THEREFORE ORDERED that the Commission’s Utilities and Legal Divisions, shall be 

authorized to take all lawful action necessary, including court action, to engage a qualified 

management entity to operate, manage, and maintain Diamond Valley Water User’s Corporation in 

order to bring the utility into full compliance with Arizona law, the Commission’s Rules, and the 

Commission’s Orders. The schedule of costs for any such Manager shall be as set forth by agreement 

between the Utilities Division Director and such Manager, which costs may be reviewed and revised 

after twelve (12) months of satisfactory service by such Manager. 

IT IS FURTHER ORDERED that Diamond Valley Water User’s Corporation, its present 

directors, officers, employees and contractors, shall take any and all steps necessary to safeguard the 

l ?  DECISION NO. d 35,$.3 
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property and operations of Diamond Valley and the Diamond Valley water system so that 

uninterrupted water service shall continue to be provided to Diamond Valley customers during the 

transition to operation of the system by any such Manager. 

IT IS FURTHER ORDERED that said Manager shall file a Progress Report with the Arizona 

Corporation Commission’s Compliance Section as follows: (a) 60 days, (b) 120 days, (c) 180 days, 

(d) 270 days, and (e) 360 days after taking over the operation, maintenance and management of the 

Diamond Valley water system. These progress reports shall include information detailing all funds 

received and funds disbursed by expense category. These progress reports shall also include updates 

detailing the resolution of all formal customer complaints. 

IT IS FURTHER ORDERED that in the event that Diamond Valley Water User’s Corporation 

and/or Mr. Guy Emminger fails to cooperate or seeks to interfere in the lawful operation of the utility 

by a qualified management entity selected by Staff, the Commission’s Legal Division is directed to 

bring an action in court to enforce compliance with this Decision. 

IT IS FURTHER ORDERED that this Decision shall become effective immediately. 

BY ORDER OF THE ARIZONA CORPORATION COMMISSION. 

/~ 
J ..& - 

CHAIRMA COMMISSIONER COMMISSIONER 

IN WITNESS WHEREOF, I, BRIAN C. McNEIL, Executive 
Secretary of the Arizona Corporation Commission, have 
hereunto set my hand and caused the official seal of the 

fixed, at the Capitol, in the City of Phoenix, 
this day of&( ,2001,. 

sion to be 

DI S S ENT / / 
SG:dap 
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Guy Emminger, President 
Diamond Valley Water User's Corporation 
1754 East Donna Drive 
Prescott, Arizona 86301 

[van Legler, Legal Counsel 
?reScott Valley Water Company 
'rescott Valley Water District 
7501 East Civic Circle 
'rescott Valley, Arizona 863 14 

-Iouston T. Mayfield 
I866 Amber Dr. 
'rescott, Arizona 86301 

?eorge W. Dyekman 
4345 Amber Dr. 
'rescott, Arizona 86301 

Aario DeMarco 
6 14 Gloria Drive 
'rescott, Arizona 86301 

Lay R. Rodriguez 
700 E. Jade Circle 
'rescott, Arizona 8630 1 

irthur L. Bourque 
870 E. Diamond Drive 
'rescott, Arizona 8630 1 

erry Pfingston 
155 E. Diamond Drive 
rescott, Arizona 86301 
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VARIOUS COMPLAINANTS vs. DIAMONI 
VALLEY WATER USER'S CORP. 

W-03263A-00-0245; W-03263A-00-025 1 ; W-03263A. 
00-0253; 2-03263A-00-0254; W-03263A-00-030 1 ; W. 
03263A-00-0302; W-03263A-00-0340; W-03263A-00- 
0345; and W-03263A-00-05 16 

im Roberson 
.O. Box 3821 
rescott, Arizona 86302 
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Kathleen Parker 
4864 Diamond Drive 
Prescott, Arizona 86301 

Kevin Greif 
1140 North Opal Dr. 
Prescott, Arizona 86303 

Christopher Kempley, Chief Counsel 
Legal Division 
Arizona Corporation Commission 
1200 W. Washington Street 
Phoenix, Arizona 85007 

Deborah Scott, Director 
Utilities Division 
Arizona Corporation Commission 
1200 W. Washington Street 
Phoenix, Arizona 85007 
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The name of this Corporathn shall be DIAMOND VALLEY WATER 
(hereinafter referred to as the *DCorporationn). 

=OR% 

(BIICCTXQR 1. This Corporation is to carry on the business of 
acquiring, development and maintaining a water utility. 

SItCTlOfo 2, Notwithstanding anything herein contained ts the 
contrary, no part of the activities of ehe Corpraticm rrhakl-be 
devoted to carrying on propaganda or otherwise attempting ta 
influence legislation and the corporation shall make no gift, 
donation, or contribution to any institution or organization 
engaged in such activities. No part of the net earnings of wle 
corporation shall inure to the benefit of any private member or 
individual (than by constructing, or providing marzqement, 
maintenance of the Cumon Elements and &her than by a rebate). 
Further, any other provision herein to the contrary 
notwithstanding, the Corporation shall not conauct or carry on 
any activities not permitted to be conducted or carried on by XUI 
organization exempt under Section 501(c)(3) of the Internal 
Revenue Code of 1986, as amendedo and the Rules and Regulations 
of the United States Tnternal Revenue Service pPOnu1gated 
thereunder, as they now exist ur as they slay hereafter be 
amended, or by an organization, the contributfons to which are 
deductible under Section 170(c)(2) o f  such Cae, Rules, and 
Regulations as they now exist or as they may hereafter be 
amended. 

&I&CTXOW 3. 3n the conduct of its business, t h i s  C c j ~ r u t i o n  
to the extent authorized'by Its Board of  Directore and shall be 
empowered to do a l l  things that a private person OF Itndivfdual 
might do under the laws of the State of Arizona, 

. . . . . .  - . . . . .  ...... 

; '.3 '*! 0 7 A : t  :* 1 

URTXLCLZLI O? XBICOWNb?FTOlf 

01 

DIMIQlrll) V A L m  WATm 118&I1'8, COIRP. . . <  .'. -- , 

The undersigned, whose addresses appear opposite ' &&t%-r wLg74-s 
respective names below, have th is  day associa5xtd thexmeZves for 
the purpuee of forming a non-profit Corporation mder the laws of 
the State of Arizona, and for that purpose do hereby adopt the 
following A r t i c l e s  of Incorporatfon: 
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m2ncIeB IIf 

place of- 

The principal place of busEinesa and office for the 
transaction of business of t h i s  Corporation shaU be ’iocatsb at 

,+!4654 East Doma Drive, Prascotf:, Ariztlna, but other OfffCeS gDay 
be established and raaintaincd in such places abl the Board of 
Uirectar/Trustees may designate and where, except at# otherwise 
provided fn these Articles of Incorporittion ox the By-Laws, 
meetings of members of the Corporation and the Board of 
Directar/Txustees may be held. 

+ 

.:.. .... . 

Aiwrcws xv - 
8 E ~ I O 1 0  X. The Corporation shall be a non-stock corporatian 

and shall be OWned by its members, and no dividends or pecurPiasy 
profits shall be paid to i t s  members. 

AR2XCLs 0 

of -&&pikctor- 

Tfie control and management: 0% the affairs of this Corgmrat&on 
shall tcle vested in a Board of Directors/Trustees af not less tZran 
three (3) nor more than seven ( 7 )  members. The names and 
addresses of those selected at a raset-ing -hela In Thoenlx:, Axizona 
on this 8th day of Nuvember, 1994, at 9:QO a.a., to serve 8s 
Director/Trustees beginning with the incorlporat;fon of this 
Corporation and until their successors shhXf be a&osen are: 

D I I Z E C T O R / ~ ~ ~ T E € / P R ~ ~ D ~ ~ :  
Rhonda H. Errtminger 
4654 East Donna Drive 
Prescutt, Arizona 86301 

DIRECTOl?~ CRUSTeE/VfCE PRESIDENT: 
Robert J. Seleman 
Same address 



- 
The Members, Director/Trustees, and officers of a f s  

Corporatkon shall not be liable for the debts of this 
Corporation, and the private property of the Members, 
Director/Trustees, and officers of th is  Corporation Shall be 
forever exempt from corporate debts of any kind whatsoever. 

ARTIcra =I - 
T h i s  Corporation does hereby appEPnt ROBERT t8 

c . C , ,  420 West Roosevelt Road, Phoenix, Arizona. 85003-1331, 
lawful agent in and for the S t a t e  of Arizona €or M on brrbarf qf 
said Corporation, in any of th8 courts in said state of ArSzena, 
such service of process or notice, or the acceptance thereof, by 
said agent endorsed thereon to -have -the -same Sara -and -el?&& 4s 
it served upon an officer of the Corporation. The foragufng 
appointment may be revoked at any t h e  by Xilfng an appfntmsnt 
of a successor agent. 

; f n d e W  

Th8 Corporation may indemnity any and a l l  of its prtasrent or 
former directors/txuatee, officers, employees, or agents ta the 
laaximum extent permitted by applicable Iaw.-W%thuut lh&ting t lm 
generality of the foregoing, the C o r p a r z t t i h  may b3emit.y any 
and all af its director/trustees and officers, or former 
director/trustees arrd officers, against expenses k%rred by 
them, including legal fees, or judgements or penalties rendered 
or levied against any such persons in a legal action brought 
against any such person far actions or omissions axlegab to have 
been coaaitted by any such person while acting within &e scope 
of his employment as a director/trustee of officer of the 
corporation, provided that the Board of Directer/Pmst- -&a32 
betamine in good faitb that such person di8 not act, fail to 
act, or refuse tu act willfully or w i t h  grass negligence ~r w4tb 
fraudulent or crfarinal intent in regard to the matter invuhmd b 
the action or omission. 

Tbe duration of the Corporation shall be perpetual. 
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The fiscal year of the Association shall begin on the t a t  &By 
of January of each year and shall end on the 31st bay of Decembet 
of each year. 
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November 8 ,  1994 

Arizona Corporation Colppaission 
P.0. 3OX 6019 
Phoenix, Arizona 85009 

To Whom Xt May Concern: 

Very t r u l y  yours, 

By R o b e r t  Hothershead 


