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Darren C. Blum, P.A., Registered Agent
8751 West Broward Boulevard
Plantation, Florida 33324
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700 North Hiatus Road, Suite 203
Pembroke Pines, Florida 33026
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Respondents.

N N Nt s e g o Nt e e et st e et et e’ s’ e’ e’

The Securities Division (“Division”) of the Arizona Corporation Commission
(“Commission”) requests that the Commission enter an Order of Default against Respondents, who
failed to comply with the order of the Hearing Division requiring them to appear through counsel
properly admitted in Arizona not later than January 20, 2004. This motion is supported by the
record herein and by the following Memorandum of Points and Authorities.

RESPECTFULLY SUBMITTED this 12 day of February, 2004.

ARIZONA CORPORATION COMMISSION
SECURITIES DIVISION ‘
- ,// 4

[

00 FEB 1T P 2 TL!

4~
3



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

Docket No. S-03541A-03-0000

MEMORANDUM OF POINTS AND AUTHORITIES

L FACTS.

On or about October 28, 2003, the Division served the Respondents according to law with a
Temporary Order to Cease and Desist and Notice of Opportunity for Hearing. An attorney acting
on behalf of Respondents, who is not admitted to practice in Arizona, filed a request for hearing on
or about November 26, 2003. On December 4, 2003, the Commission ordered that attorney either
to associate counsel admitted to practice in Arizona and/or to be admitted pro Aac vice to practice
in Arizona within forty-five days from the date of that order (by January 20, 2004). No filing was
made with the Commission on or before January 20, 2004 indicating compliance with that order.

Instead, on or about February 6, 2004, the law firm of Roshka Heyman & DeWulf, PLC,
Paul J. Roshka, Jr. and James M. McGuire, flled a document entitled Notice of Appearance of
Local Counsel. In that document, they stated they were entering their appearance on behalf of the

Respondents herein.

II. THE COMMISSION SHOULD ENTER DEFAULT AGAINST RESPONDENTS
FOR FAILING TO COMPLY WITH THE COMMISSION’S ORDER.

The Commission plainly advised Respondents of the time limit within which they must
engage counsel properly admitted in Arizona, or within which their counsel must be admitted pro
hac vice and file an appropriate appearance on their behalf. Neither of those actions occurred
within the appropriate time frame. Instead, a Phoenix law firm filed a Notice of Appearance
seventeen days after the deadline set in the Commission’s order.

A review of the standard for vacating a default order highlights the appropriateness of entry
of a default order in these circumstances. The Arizona Supreme Court has “consistently held that a
motion to set aside a default judgment may be granted only when the moving party has
demonstrated each of the following: that its failure to file a timely answer was excusable under
one of the subdivisions of rule 60(c); that it acted promptly in seeking relief from the default

judgment; and that it had a substantial and meritorious defense to the action.” Daou v. Harris, 139
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Ariz. 353, 358-59, 678 P.2d 934, 939-40 (1984) (emphasis added).

Respondents have not even attempted to excuse their failure to comply with the
Commission’s order to appear through properly admitted counsel. Indeed, “mere carelessness is
not sufficient reason to set aside a default judgment.” Daou, 139 Ariz. at 359, 678 P.2d at 940.
The test is “whether the neglect or inadvertence is such as might be the act of a reasonably prudent
person under similar circumstances.” Id. A “party’s mere neglect, inadvertence or forgetfulness
without any reasonable excuse” will not provide grounds to undo a default judgment. Sax v.
Superior Ct., Pima Cty., 147 Ariz. 518, 520, 711 P.2d 657, 659 (1985). In this case, an ordinarily
prudent person would not have failed to comply with the timeframes and filing requirements set
forth in the Commission’s order. As a result, the Commission should enter default against these
Respondents.

III. CONCLUSION.

For all of the foregoing reasons, and based upon the record herein, the Division requests

entry of a default order against the Respondents.

RESPECTFULLY SUBMITTED this Z{ day of February, 2004.
SECURITIES
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Senigr Cqunsel

130 t Washipigton, 3™ Floor
Phoenix, Ari 85007
Attorney for Securities Division

ORIGINAL and 13 copies
of the foregoing filed this
day of February, 2004, with:

Docket Control

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007
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And

COPY of the foregojng mailed/
delivered this day of
February, 2004, to:

Hon. Marc E. Stern

Hearing Division

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Paul J. Roshka, Jr., Esq.

James M. McGuire, Esq.

Roshka Heyman & DeWulf, PLC
One Arizona Center

400 East Van Buren, Suite 800
Phoenix, Arizona 85004
Attorneys for Respondents

Kenneth J. Dunn, Esq.

Feder & Dunn, P.A.

11575 Heron Bay Boulevard, Suite 315
Coral Springs, Florida 33076

r Respondents
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