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IN THE MATTER OF THE APPLICATION OF | DOCKET NO. W-01445A-06-0199
ARIZONA WATER COMPANY FOR AN « ,
EXTENSION TO ITS EXISTING
CERTIFICATE OF CONVENIENCE AND
NECESSITY. -

IN THE MATTER OF THE APPLICATION OF | DOCKET NO. SW-03575A-05-0926
PALO VERDE UTILITIES COMPANY FOR ‘
AN EXTENSION OF ITS EXISTING
CERTIFICATE OF CONVENIENCE AND
NECESSITY.

IN THE MATTER OF THE APPLICATION OF DOCKET NO. W-03576A-05-0926 -
SANTA CRUZ WATER COMPANY FORAN | ‘ '
EXTENSION OF ITS CERTIFICATE OF

l.  INTRODUCTION
| By procedural order issued March 6, 2007 Staff of the Arlzona Corporatlon Cornmrssron
(“Staff”’) was directed to ﬁle a legal brief addressmg the issue of whether the matter could proceed

wrthout awartlng determmatlons in two other dockets In addltron Staff was drrected to discuss

whether the present ‘matter is an appropnate test case for the application of Infrastructurer |

Constmctlon Flnancmg Agreernents (“ICFA”) and to drstmgursh two cases, Decisions 67240 and
67830 frorn the issues presented in thts matter ' | |

Staff hereby ﬁles its brief on the issues ldentlﬁed by the Admlmstratlve Law Judge. The‘
remed1a1 actron Palo Verde Utilities Company (“Palo Verde”) and Santa Cruz Water (“Santa Cruz”)
propose appear sufﬁcrent to quell concerns that issues better reserved to other dockets will arise in

this matter As Staff explarned in the brref ﬁled February 9, 2007, in the complaint docket, Global

i Water- Resources LLC Global Water Resources Inc., and Global Water Management LLC

r (collectrvely “Global”) are not consrdered collectlvely or mdrvrdually pubhc service corporatlons and
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jfuntil such time as evidence indicates otherwise, there does not appear to be a compelling need to

pierce the corporate veil and initiate an evaluation whether Global satisfies that classification.

Absent such a classification, the recent acquisition of two utilities by Global does not raise the
concern that misconduct has occurred by the application of ICFA funds toward the purchase of CP
Water Company (“CP Water”) and Francisco Grande Utility Company (“Francisco Grande”). As |
will be ’discussed further, Staff’s principal concern regarding ICFAS in this case centers on whether
they were used by a public service corporation to pyurchase other utilities without having obtained the
approval of the Arizona Corporation Commission (“Commission”).

I BACKGROUND

- On March ’8,, 2006, Staff opened an investigatory docket into the regulatory treatment of non-
traditional financing arrangements by water utilities and their affrliates. In the Matter of the
Commission’s Generic Evaluatioh of the Regulatory Impact from the Use of Non-Traditional
anancmg Arrangements by Water Utzlztzes and Their Affiliates (“Generic Docket”) Docket No. W- |
00000C-06-0149. On October 6, 2006 Staff ﬁled a Staff report in the docket addressrng comments
that had been received regarding the regulatory treatment of ICFAs.  Staff reached the preliminary
conclusion that ICFA s should be treated as erther advances (“AIAC”) or contributions in aid of
construction (“CIAC”) | | ‘ ‘

On March 29, 2006, Arizona Water Company (“AWC”)" filed a ’compla‘int against Global
Water Resources, LLC, Global Water Resources, Inc., Global Water Management LLC, Santa Cruz,

Palo Verde, Arlzona Global Water — Santa Cruz Water Company and Arlzona Global Water — Palo.

Verde Utllttles Company Docket No. W-Ol445A 06 0200 (“Complamt Docket”) OnF ebruary 9,
2007, Staff ﬁled a brief in that docket that prov1ded the Serv-Yu test to determme Whether an entity
satisfies the Ar1zona constltutronal classification of a pubhc service corporatron Staff further
mdlcated that before such a test could be apphed to a collection of afﬁllated entrtles like the Global
famrly of companres it Would be necessary to pierce the corporate veil. As the brief concluded “t
the extent that such entities are bound up Wlth the operatmg entlty to such a degree that it is d]fﬁcul

to separate the activities of both a very strong argument can be made for pubhc service corporatron‘

’] See Natural Gas Service Co. v. Sei't)-Yu Cooperative, Inc.,‘70 Ariz; 235,219 P.2d 324 (l950)
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status.” Docket No. W-01445A-06-0200, Staff Brief filed February 9, 2007 at 12:24-26. However,

Staff explained that courts are generally hesitant to pierce the corporate veil absent circumstances

demonstrating injustice or misconduct has occurred. Id at 2:8-10, 12:26-27.

On January 26, 2007, Global filed direct testimony for use in this docket. Of significance was
a reference made by Global witness Trevor Hill at page 16 ot his prefiled direct where Mr. Hill made
an ambiguous assertion that CP Water and Francisco Grande are closer to the requested Certificate of
Convenience and Necessity (“CC &‘N”) extension area than AWC, thereby deflating AWC’s first in
the field arguments. Docket No. W—01445A-06-0199, Prefiled Direct of Hill at 18. In light of those |
comments and for other reasons, AWC ﬁled a motion to stay the proceedings in this docket pending

resolution of the Generic Docket a.nd the Complaint Docket.
II1. DISCUSSION

A. - Staff Recommends that the Proceedings in this Matter go forward without
awaitmg the outcomes of the Generic Docket or the Complaint Docket

As Staff discussed at tpre~hearing conference held February'28,~ 2007, Mr. ‘Hill’s statement
brought the potential of raising complex issues that, if actually introduced, need to be resolved in the
Complaint Docket before this matter can proceed. - Foremost 1s the issue of Whether Mr. Hill’
statements 1ndlcate that Global is in fact a public. serv1ce corporation. If the answer to that question '
is an afﬁrmative then Global’s purchase of CP Water and Francrsco Grande would be purchases of
pubhc ut111t1es rnade without first acqulring the approval of the Comm1ss1on n accordance with the
requirernents of A R.S. §40-285. This could have a dlrect 1mpact on the evaluatlon 1f Global is fit
and proper to receive a CC & N extensron and therefore would need to be resolved before the CC &
N extens1on apphcation could proceed |

The answer to that 1mportant question in turn depends on resolutron of the question whetherf

|| Mr. H111 $ statement regarding the purchase of CP Water and Francrsco Grande 18 being used to

further the 1nterests of the supposedly afﬁhated but 1ndependent entlties of Santa Cruz and Palo‘
Verde. If 50, then there would be indication that the corporate relatlonshlps of the Global family of k

companies permits an 11’1_]uSthC and misconduct and Justify plercmg the corporate veil. Further this
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would open the door to a definitive determination that Global is in fact a public service corporation,
an issue whose consequences are properly dealt with in the Complaint Docket.

| ‘Staff believes that itwill not be necessary to reach the ultimate question whether Global is a
public service corporation if Global takes vthe remedial actions outlined by Global’s counsel in the
pre—hearing conference in this matter. Tr. of Pre-hearing Conf. at 50:23-53:11. The beneficial
connection bet\yeen the recently acquired CP Water and Francisco Grande to the applicants Santa
Cruz and Palo Verde with respect to a first in the field argument is available only to Global. If .
Global does not raise the issue here, or in any proceeding flowing from this one, then there is no
factual basis for reaching a conclusion that the corporate rela,tionship between Global vis-a-vis Palo
Verde, ’Santa Cruz, CP Water, and Francisco Grande. has permitted an injustice or misconduct to
occur. | | | |

This holds true when contemplating either the purchase of CP Water and Francisco Grande

without Commission approval or the potentialthat the purchase is belng used to challenge a legal
argument for first in the field made by AWC. If thebeneﬁcial association between CP Water and
Francisco _Grande "is not made by ‘Global, then AWC is not prejudiced by a public service corporation
bypassing Cornrnission authorityto buy its way into an advantageous legal position with respect to
the present CC &N extens1on apphcatlon Further it removes the need to approach the question

whether Global is a pubhc service corporation whrch would have had to obtam specrﬁc Comrmssron |

approval to acquire the two ut111t1es pursuant to A. R S §40-285. Consequently, an ev1dent1ary basis

that Staff discussed in the Staff br1ef filed in the Complamt Docket on February 9 would be necessary 1
to plerce the corporate Vell and reach the Serv-Yu publlc serv1ce corporatron analy51s

The proposed remedlal actlon also obviates the need to speculate on the approprlatene‘ss of
ICFA s that are an ongorng issue in the Generlc Docket The Generic Docket exists to determine the
proper regulatory treatment of funds acqulred usmg ICFAS The ach.lSlUOI‘l of a public utlllty by
another public service corporatron requires Comnnssmn approval legardless of the classification of
the funds used. If Global 1s not a public service corporauon the ICFA s, under any classification are
funds that Global has expended that wrll need to be accounted for in a rate case. If Global 1S a pubhc

service corporation, its expenditure of the ICFA funds to acqulre CP Water and Francisco Grande
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would have required Commission approval regardless of how the funds are classified. Consequently,
the proper classification of ICFAs does not become an appropriate issue for this proceeding in either

circumstance.

B. Staff Does Not Recommend Using This Proceeding As A “Test Case” For The -
Commission To Determine Its Policies Regarding IFCAs.

In addition, the procedural order directed Staff to ’make a recommendation whether the
present CC&N application would be a suitable test case forthe Conirnission to determine its policies
with respect to ICFAs. Staff recommends that the present CC & N extension application not be used
as a test case for ICFAs.‘ Staff has already reached a preliminary position on ICFAs that they are
either CIAC or AIAC. Either classification is essentially« an accounting device to'aid in categorizing
the application of funds. Such categorizationis not typically relevant outside of a rate case. -

There has been some indication from AWC that it disputes the legitimacy of utilizing ICFAs
for the acquisition of new regulated utiliti‘es. This potentially raises several issues, none of which are
pertinent to a CC & N extension application. ~ Most obvious is AWC’sf contention that the

employrnent of these funds toward acquiring new utilities is COntrary to the express terms of the

ICFA agreements Global has already represented that the purpose of ICFAs includes the acqulsltlon

of public ut111t1es T . of Pre -hearing Conf at 28-30. Further, it has stated that the ICFA for the
acquisition rof CP Water and Francisco Grande expressly;obhged “Global to use the funds for the
acquisition. Docket No. W-01 445A-‘06-0’,200, Global’s’Respons'e to Motion for Order to Show Cause |
231925, e k ;’fk "h, |
| Further AWC has argued in the past and, based on prefiled testrmony, will hkely ar gue in this
case that 1t can offer substantlal rate advantages to customers should it obtain the requested CC &N
extensmn See e.g. Docket No W- 01445A-O4 0755 (AWC argued that the pubhc interest favored
grantmg it the CC & N over the ongmal apphcant on the basrs of superior rates AWC could offer to
ratepayers) To that end, rate case issues wﬂl hkely be dlscussed at length durrno the course of the
present matter Extensrve dlscussmn w1l] not transform the proceedlnc into a rate case, however.

leewrse the proper attrrbutron of funds accordlng to the1r accounts 1s beyond the scope’ of a CC & N
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extension application. Discussion of the proper accounting treatment of the ICFAs in this proceeding :
is unwarranted and best reserved for an actual rate proceeding.

Consequently, the present matter is not a suitable vehicle to provide a test case on the

| application of ICFAs. As Global witness Cindy Liles suggested in prefiled rebuttal testimony in this

CC& N extension application and Staff agrees, the proper place for considering such issues is in a

rate proceeding. Docket No. W-01445A-06-0199, Prefiled Rebuttal of Cindy Liles at 20. While
Global has suggested that it would be advisable for the Commission to order it to apply for a rate case
in approxiniately five years, Staff points out that it is possible to provide an appropriate proceeding to
consider the ICFA issue sooner. Id. For instance, the Commission could order the Global entities
participating in this CC & N extension application to apply for a rate case as soon as 2008 based on a

test year ending December 31, 2007.

k C. The Issues Raised In Decision Nos. 67240 And 67830 Are Dlstmct And Not
Appllcable To The Issues Ralsed In Thrs Docket.

The procedural order further directed Staff to distingursh the 1ssues presented by Decision

Nos. 67240 and 67830 - These decrsions were referred to by Global in its ﬁhng 1n opposition to

AWC’s motion to stay filed on February 27, 2007 In that brief Global 1nd1cates that

Global Parent (through Global Water, Inc) acquired the stock of CP Water and

Francisco Grande and did not need approval under AR.S. § 40-285. Instead,

acquisitions by Global Parent are governed by Decision No. 67240 (Sept. 23, 2004)

and Decision No. 67830 (Sept. 23, 2004). Those decisions expressly contemplate

future acquisitions by Global Parent and require only post-closing notice to the

Commission. Docket No. W-01445A-06-0199, Global ﬁlmg in opposrtlon to Motlon S
~to Stay ﬁled Feb. 27, 2007 at 4: 13 18

- Decision No 67240 approved Global S acqulsrtion of Santa Cruz and Palo Verde It further
approved a settlement agreement that specrﬁed the method for Global’s future acquisitions. Though
Global styles the decisions as removmg it from the requirements of A R.S. § 40- 285 Staff behevesf
that posrtion is 1ncorrect A R S. § 40-285, specrﬁeally paragraphs (d) and (e) apply if the entity
niakmg an acquisitron is- a pubhc service corporatron This  status exists by satisfying the
constitutional definition, not agreement of the Connnlssion. Arizona «Constitution Article 15 § 2.
Consent of parties to a settlen”ren,t agreement cannot rernove /Global from the ‘operation of the

6
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constitution. Therefore, Global is in error to the extent that its statement is intended to mean that
Decision 6724Q removes it entirely from complying with the requirements of AR.S. § 40-285.
Decision No. 67830 granted a CC & N extension for Palo Verde and Santa Cruz Water. In

addition, it referred to the acquisition schedule mechanism contained in the settlement agreement
attached to Decision No. 67240. ‘Though it refers to and implicitly approves the provisions of the
settlement agreement, the Decision only operates to the extent that Global is not a public service
corporation. The Decision cannot serve to exemr)t Global from AR.S. § 40-285 if it actually does
satisfy the constitutional classification. As discussed above, there are not facts present in this case
that necessitate reaching a conclusion that Global is a public service corporation, however.
IV. CONCLUSION ‘

| Certainly, the operations of Global with respect to its various operatrng entities do make it
difficult to dlstmgulsh the act1v1t1es of Global as opposed to its afﬁhates such as Palo Verde and
Santa Cruz If arguments are made that the presence of one afﬁhate 18 beneﬁmal to the another
afﬁhate the lines that dtstmgulsh the common denominator for both afﬁhates their relatronshrp to
Global makes the issue of Global ] status as a public service corporatlon inescapable. However if ‘f
the arguments are not made then it is not necessary to confront the issue in this docket. This further
precludes the need to resolve other issues, such as the ICFAS whose relevance to this docket relate
solely to whether they were apphed toward an unapproved purchase ofa pubhc utrhty

RESPECTFULLY SUBMITTED thls 120 day of March 2007.

arles H. Hains
Attorney, Legal Division -
Arizona Corporation Commission

- 1200 West Washington Street
Phoenix, Arizona 85007

- (602) 542-3402

Orioin‘al‘ and fifteen (15) copres :
of the foregoing were filed this -
121 12" day of March 2007 with:

Docket Control ;
Arizona Corporation Commlssron :
1200 West Washington Street
Phoenix, Arizona 85007
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Copy of the foregoing mailed this
12" day of March 2007 to:

Robert W. Geake

ARIZONA WATER COMPANY
P.O Box 29006

Phoenix, Arizona 85038

Steve A. Hirsch

Rodney W. Ott

BRYAN CAVE

Two North Central Avenue, Suite 2200
Phoenix, Arizona 85004 ‘

Michael W. Patten

ROSHKA, DeWULF & PATTEN
400 East Van Buren, Suite 800 -
Phoenix, Arizona 85004

‘Attorneys for Palo Verde Utilities and Santa Cruz Water Company

Brad Clough

ANDERSON & BARNES 580, LLP
ANDERSON & MILLER 694, LLP
8501 North Scottsdale Road, Su1te 260
Scottsdale, Arizona 85253

Jeffrey W. Crockett

Marcie Montgomery

SNELL & WILMER

400 East Van Buren Street

Phoenix, Arizona 85004

Attorney for CHI Construction Company and
CP Water Cornpany

Kemneth H. Lowman v
KEJE Group, LLC

7854 West Sahara S
Las Vegas, NV 89117

Craig Emmerson

ANDERSON & VAL VISTA 6, LLC ‘
8501 North Scottsdale Road, Sulte 260
Scottsdale, Arlzona 85253

Philip J. Polich : -
GALLUP FINANCIAL, LLC g
8501 North Scottsdale Road, Suite 125
Scottsdale Anzona 85253 '




