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RE" D. JENNINGS 
Chairman 

Arizona Corporation Commission DP," 
DOCKETED 
MV-0 819% 

MARCIA WEEKS 
Commissioner 

CARL J. KUNASEK 
Commissioner 

BEFORE THE ARIZONA CORPORATION COMMISSION 

LN THE MATTER OF COMPETITION ) DOCKET NO. U-0000-94-165 

SERVICES THROUGHOUT THE ) RULE - RETAIL ELECTRIC 
IN THE PROVISION OF ELECTRIC ) SRP'S COMMENTS ON PROPOSED 

STATE OF ARIZONA ) COMPETITION 
) 

SRP has previously filed extensive comments in this proceeding that identify major legal, 

technical and equitable issues raised by the proposed rules to restructure the electric industry. These 

problems have not been effectively addressed or adequately resolved by the Commission's latest version 

of the rules. To avoid needless repetition, SRP incorporates by reference herein its September 12, 1996 

comments and exhibits filed in this proceeding and simply points out the following: 

1. The Commission's Rules Do Not Give All Customers In This State The Ripht To 

Choose Their Electric Enerm Provider. 

SRP believes that all Arizona residents deserve the opportunity to choose their electric 

energy provider and participate in the retail electric competitive market. The proposed rules do no1 

provide this opportunity because they effectively preclude customers of SRP and other municipal 

entities, approximately 650,000-700,000 residents and business consumers, from choosing their electric 

energy provider, and because they attempt to exclude municipal entities, including SRP, directly 01 

indirectly, from offering competitively priced electric energy to other customers throughout Arizona 

Such a plan does not constitute a real choice for the residents of this State, but demonstrates 2 

protectionist attitude on the part of the Commission. 
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2. The Commission’s Proposed Regulation Of Political Subdivisions And Municipal 

Corporations Is Unconstitutional. 

The Commission’s proposal to exclude SRP and other municipal entities, which operate 

:lectric utilities, from a truly competitive electric market ignores the express Constitutional limitations 

In the Commission’s authority. The Arizona Constitution specifically states that the Commission has no 

lurisdiction over municipal corporations. Ariz. Const. Art. 15, $8 2, 3. Courts have consistently upheld 

:his constitutional prohibition against Commission jurisdiction over municipal corporations. See. ex., 

CliW of Mesa v. Salt River Proiect Agricultural Improvement & Power District, 92 Ariz. 91, 373 P.2d 

722 (1962); Citv of Phoenix v. Wright, 52 Ariz. 227, 80 P.2d 390 (1938). 

As an agricultural improvement district, SRP is constitutionally a “political subdivision 

Df the State, and vested with all rights, privileges and benefits, and entitled to the immunities and 

zxemptions granted municipalities”. Ariz. Const. Art. 13, $ 7. Like other such municipal entities, SRP 

is not and cannot be subject to the jurisdiction of the Commission. Citv of Mesa v. Salt River Pro-iect 

Agricultural Improvement & Power District, supra; Rubenstein Construction Co. v. Salt River Proiect 

Agricultural Improvement & Power District, 76 Ariz. 402,265 P.2d 455 (1954). 

Despite these Constitutional prohibitions, the Commission’s current proposal subtly 

attempts to unlawfully regulate municipal entities by trying to dictate what they cannot do - that is, 

offer choice of electric energy providers to their own customers and the customers of other electric 

utilities. See Proposed Rule 14-2-161 l(A). The Commission has no authority to place such restrictions 

on municipal entities. 

The Commission’s proposed solutions to total exclusion of municipal entities from the 

competitive electric energy market also violate the Constitution. See Proposed Rules 14-2- 16 1 1 (C) and 

(D). The Commission cannot simply refer the matter to the Legislature to handle, because the 

Legislature itself is not empowered to unilaterally change the Arizona Constitution to expand the 

Commission jurisdiction to cover Constitutionally excluded municipal entities. See RuraVMetro Corp. 

v. Arizona Corporation Commission, 129 Ariz. 116, 118, 629 P.2d 83, 85 (1981); American Bus Lines, 
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Inc. v. Arizona Corporation Commission, 129 Ariz. 595, 599, 633 P.2d 404, 408 (1981); Menderson V. 

City of Phoenix, 51 Ariz. 280,285,76 P.2d 321 (1938). 

Even more questionable is the Commission’s proposal, the “Unanimous Consent 

Provision,” to let municipal entities and other political subdivisions like SRP compete if all of the 

investor-owned utilities in the State, who are “Affected Utilities,” agree in writing to allow it. Not only 

is this Unanimous Consent Provision plainly inequitable, by permitting a few competitors to dictate 

terms of competition, and administratively cumbersome, but more importantly it is constitutionally 

defective. Simply put: the Commission has no authority to leave or delegate to others what it cannot 

legally do itself. The Arizona Constitution cannot be unilaterally modified upon the written agreement 

of some of the State’s other electric utilities. 

The Unanimous Consent Provision is patently unconstitutional because even if the 

Commission had the authority to regulate municipal entities, the provision would: (1) effectively divest 

the Commission of its rule-making authority by allowing the Affected Utilities to perform a gatekeeper 

function, and (2) delegate authority to a group over which the Commission has no supervision or control 

in this context. A delegation of power to a private entity in any form violates due process if it permits an 

arbitrary exercise of the delegated power. Washin@on v. Seattle Title Trust Co. v. Roberge, 278 U.S. 

116, 117-23,49 S. Ct. 50,50-52 (1928). 

The Unanimous Consent Provision grants unfettered discretion to the Affected Utilities 

to give or deny their consent, without any process for Commission or judicial review. The Commission 

would therefore be bound by even an arbitrary or capricious decision of an Affected Utility to deny its 

consent. Thus, the Commission’s delegation of unfettered authority is equivalent to a violation of due 

process. 

Ill1 

Ill1 

Ill1 

Ill1 
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3. There Are Solutions That Constitutionally Provide Choice For All Arizona 

tlectric Customers. 

There is no need for the Commission to propose a plan for partial restructuring of the 

lectric industry that violates the Arizona Constitution.’ 

A solution to the problem is the use of intergovernmental agreements. A.R.S. 11-95 1, a. 
g. The Commission and the appropriate regulatory bodies of SRP and other governmental utilities 

.odd negotiate and implement agreements that provide for reciprocal retail electric energy competition 

vithin the service area boundaries of their respective regulated entities. See. ex., Garvey v. Trew, 64 

iriz. 342, 170 P.2d 845 (1946); A.R.S. §40-105(C)(3). This would allow implementation of retail 

(ompetition throughout the State’s utility industry and coordinated schedules and terms under which all 

irizona customers could enjoy the benefits of retail electric energy competition. Such a framework 

vould maintain the integrity of Arizona’s Constitution and provide choice to more than just a select 

p-oup of Arizona electric customers. Exhibit A to these comments setting forth a revised R14-2- 

6 1 1 that authorizes intergovernmental agreements between the Commission and other governmental 

mtities. 

In 1968, the Arizona Legislature passed legislation authorizing “intergovernmental 

igreements” between public agencies. A.R.S. $6 11-95 1 through 11-954. The statute broadly defines 

‘public agency” to include: 

[Tlhe federal government or any federal department or agency, Indian tribe, 

this state, any other state, all departments, agencies, boards and commissions 

of this state or any other state, counties, school districts, cities, towns, all 

municipal corporations, and any other political subdivisions of this state or 

any other state. 

SRP’s proposal to create an affiliate to participate in retail electric energy competition outside SRP’s 
service area is part of the solution. The affiliate would not be a municipal entity. It would be a private 
:orporation and, as such, would be subject to all Commission rules and regulations, and compete under 
the same terms and conditions as other electric utilities in the State. 
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A.R.S. 6 1 1-95 1. The statute authorizes two or more public agencies to jointly contract for services or to 

iointly exercise any powers common to the contracting agencies and to agree upon joint or cooperative 

action. A.R.S. 5 11-952. It also specifies how proposed intergovernmental agreements shall be 

approved, as well as what provisions certain agreements must contain. 

The Commission, acting through its Executive Secretary, has the express statutory 

authority to enter into intergovernmental agreements relating to Commission activities and operations. 

A.R.S. 6 40-105(C)(3). The Arizona Supreme Court also has acknowledged the Commission’s power to 

contract with other agencies to assist it in fulfilling its constitutional duties, including the power to 

contract with the Federal Power Commission (now Federal Energy Regulatory Commission) for 

assistance in ascertaining the fair value of the property of public service corporations. Garvey v. Trew, 

sul>ra. 

4. The Commission’s ProDosal Has Failed To Adequately Address Numerous 

Practical, Technical And Reliability Issues. 

Throughout this process, SRP has continually stated that any plan for restructuring of 

the electricity industry must consider and resolve the many economic, social, financial, technical, 

operational, system planning and environmental issues associated with such a change. Failure to do so 

results in an industry structure that may have unintended negative consequences for consumers. The 

Commission’s current plan leaves many such issues unresolved. These issues must be adequately 

discussed and resolved before adoption of the proposed rules. 

Unresolved issues include: 

a) Stranded Investment 

As the electric industry evolves towards an environment characterized by 

customer choice, one of the critical issues still to be addressed is the recovery of stranded investment. 

Stranded investments are those costs related to generation assets and obligations 

approved for inclusion in rates that become uneconomic as a result of a competitive generation market. 

They include the costs of generation facilities, generation-related regulatory assets and above-markel 
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fuel contracts. Stranded investment should also include the costs of implementing the transition to retai 

choice. 

The Commission’s plan does not adequately resolve the issue of recovery o 

stranded investment. The restructuring of the electric industry in California has shown that this issue cai 

be addressed to the satisfaction of all stakeholders. The Commission should seek to do the same beforl 

adoption of the proposed rules. The failure of the proposed rule to adequately address recovery o 

stranded investment will impair the ability of utilities to provide required services (such as distributioi 

service) and will negatively impact customers who choose not to participate in the competitive market. 

b) System Reliabilitv 

As this summer’s experiences have shown, the reliability of the electrica 

system is essential to the well-being of Arizona businesses and residents. Restructuring the electricit 

industry will change the players who deal with the electrical system, and the way in which it operates 

yet the Commission’s proposal fails to adequately address reliability issues raised by restructuring. 

To maintain system reliability, careful attention must be paid to the impact tha 

the introduction of retail choice will have on the electrical system. Based on these impacts, reliabilit 

standards and practices should be established by National Electric Reliability Council (“NERC”) anc 

the Western Systems Coordinating Council (“WSCC”) to ensure the reliability of the electrical systen 

in a retail choice environment, and these standards must be incorporated into any proposed rules. 11 

addition, multi-state compacts must be entered into to ensure enforceability of reliability rules on out-oi 

state players. 

c) Oblipation to Serve 

The Commission’s proposed rule requires standard offer tariffs for bundle1 

service within a certificated area until “the commission determines that competition has bee 

substantially implemented for a particular class of customers.” The rule is silent regarding an 

obligation to serve. If the rule intends to eliminate the obligation to serve, it should do so explicitly, nc 

by inference, and state what, if anything, will replace the obligation to serve. 
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Moreover, the rule could harm smaller customers if utilities are required to 

naintain sufficient resources for larger, more sophisticated customers who may switch between standard 

ind competitive service on a periodic basis to minimize their electricity costs. Any program 

mplementing retail competition must ensure an appropriate balance between the obligation to provide 

generation and backup service and the costs that are borne by smaller customers who choose standard 

iffer service. 

d) Availabilitv of Real Time Pricing Information 

Moving to a competitive environment for providing electricity and the 

‘unbundling of services” means generation will be separated from other services. Some mechanism, 

such as a clearinghouse, needs to inform customers what prices other customers are being charged for 

rarious electric services, as well as for generation itself. Such a mechanism would foster consistent 

generation pricing and develop a truly competitive marketplace for different types and combinations of 

:lectric services. 

e) Out-of-state Utilities and Reciprocitv 

The proposed rules also fail to address reciprocity issues relating to out-of-state 

utilities intending to compete and sell energy to customers within Arizona. Arizona utilities will be at a 

severe competitive disadvantage if out-of-state utilities, or their affiliates, are allowed to compete for 

retail customers in Arizona without reciprocally opening up their own service areas to sales by Arizona 

utilities. The Commission should provide for the negotiation of multi-state compacts addressing 

reciprocity issues. 

Ill1 

Ill1 

Ill1 

Ill1 

Ill1 

/Ill 
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Respectfully submitted this - day of November, 1996. 

Salt River Project Agricultura 
Im rovement and Power District 

d 
F 

kVM94-165 pleadingdoc 

Jane D. AlfangAZ Bar #005816 
Salt River Project Agricultural 
Improvement and Power District 
P.O. Box 52025, PAB300 
Phoenix, AZ 85072-2025 
Phone: 602/23 6-5 53 6 

and 

John Christian, AZ Bar # 001061 
Jennings, Strouss & Salmon 
One Renaissance Square 
Two North Central Avenue 
Phoenix, AZ 85004-2393 
Phone: 602/262-5911 

Attorneys for Salt River Project Agricultural 
Improvement and Power District 
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Exhibit A 

R14-2-1611 In-State Reciprocity 

If an Arizona political subdivision or municipal corporation has an 

existing service territory, then such territory shall be deemed to be open to 

competition for Arizona Electric Service Providers if the political subdivision or 

municipality has entered into an intergovernmental agreement with the Commission 

that establishes the terms and conditions for separate pricing for retail electric energy 

competition, provides a procedure for bill complaints arising therefrom, and provides 

for reciprocity with Affected Utilities. 

S:\JJnExhibit A.dw 
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CERTIFICATE OF SERVICE 

The original and ten (10) copies of the foregoing SRP’s Response to Request for 

Somments on Electric Industry Restructuring were filed this sok. day of November, 1996, with: 

Docket Control 
Arizona Corporation Commission 
1200 West Washington Street 
Phoenix, AZ 85007 

secret y to Jessica Y le 

Zopies of the foregoing mailed 
:his Zd-day of November, 1996, to: 

2. Webb Crockett 
Fennemore Craig, PC 
Two North Central Avenue Suite 2200 
Phoenix AZ 85004-2390 

Beth Ann Burns 
Associate General Counsel 
Citizens Utilities Company 
2901 North Central Avenue 
Suite 1660 
Phoenix AZ 85012 

Charles R. Huggins 
Arizona State AFL-CIO 
110 North 5th Avenue 
PO Box 13488 
Phoenix AZ 85002 

Vicki G. Sandler 
Arizona Public Service Company 
Law Department Sta. 9829 
PO Box 53999 
Phoenix AZ 85072-3999 

David C. Kennedy 
Law Offices of David C. Kennedy 
100 W Clarendon Suite 200 
Phoenix AZ 85012-3523 
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teven M. Wheeler 
'homas L. Mumaw 
hell & Wilmer 
)ne Arizona Center 
,OO E Van Buren 
'hoenix AZ 85004-0001 

Lichard L. Sallquist 
iallquist & Drummond, PC 
525 E AZ Biltmore Circle 
bite 117 
'hoenix A 85016-2129 

(orman J. Furuta 
issociate Council 
Iepartment of the Navy 
)OO Commodore Dr Bldg 107 
'0 Box 727 (Attn: Code 9OC) 
;an Bruno CA 94066-0720 

viichael A. Curtis 
William P. Sullivan 
Martinez & Curtis PC 
!712 North 7th Street 
?hoenix AZ 85006 

?aul J. Roshka Jr. 
Raymond S. Heyman 
Roshka Heyman & DeWulf 
Two Arizona Center 
400 North 5th Street, Suite 1000 
Phoenix AZ 85004 

Thomas C. Horne 
Michael S. Dulberg 
Home Kaplan & Bistrow PC 
40 North Central Avenue 
Suite 2800 
Phoenix AZ 85004 

Barbara S. Bush 
Executive Director 
Coalition for Responsible Energy Education 
3 15 West Riviera Drive 
Tempe AZ 85252 

Larry R. Braber, Vice President 
Utility Services 
Cyprus Metals Company 
9100 East Mineral Circle 
Englewood CO 80112 
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#am DeFrawl 
:ate Intervention Div. Attn: Code 16R 
Javal Facility Engrg Command 
loom 10S12 
!OO Stoval Street 
ilexandria VA 22332-2300 

lick Lavis 
Lrizona Cotton Growers Association 
.139 East Broadway Road 
'hoenix AZ 85040 

dyron Scott 
,ewis & Clark College 
Qatural Resources Law Institute 
.0015 SW Terwillinger Blvd 
'ortland OR 97219 

3ruce Driver 
3 ic  Blank 
Land & Water Fund of Rockies 
,aw Fund Energy Project 
1260 Baseline Suite 200 
3oulder CO 80302 

Steven Glaser 
David Lamoreaux 
I'ucson Electric Power Company 
220 West 6th Street 
I'ucson AZ 85701 

Greg Patterson, Director 
Residential Utility Consumer Office 
1501 West Washington Suite 227 
Phoenix AZ 85007 

Thomas R. Sheets 
Andrew W. Bettwy 
Office of Regulatory Affairs 
Southwest Gas Corporation 
5241 West Spring Mountain Road 
LasVegas NV 89102 

Michael M. Grant 
Johnston Maynard Grant & Parker 
3200 North Central Avenue Suite 2300 
Phoenix A2 85012 
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3ruce E. Meyerson 
vieyer Hendricks 
!929 North Central Avenue 
'hoenix AZ 85012 

ack Haenichen 
Iirector , Arizona Energy Office 
irizona Department of Commerce 
1800 North Central Avenue 
'hoenix AZ 85012 

>ex J. Smith 
&own & Bain PA 
!901 North Central Avenue 
'0 Box 400 
'hoenix AZ 85001-0400 

Steve Brittle, President 
Don't Waste Arizona Inc. 
5205 South 12th Street 
Phoenix AZ 85040 

Qrizona Electric Power Cooperative Inc. 
PO Box 670 
Benson AZ 85602 

4jo Improvement Company 
PO Drawer 9 
Ajo AZ 85321 

Continental Divide Electric Cooperative 
PO Box 1087 
Grants NM 87020 

Columbus Electric Cooperative Inc. 
PO Box 631 
Deming NM 88031 

Trico Electric Cooperative Inc. 
PO Box 35970 
Tucson AZ 85740 

Dixie Escalante Rural Electric Assoc. 
CR Box 95 
Beryl UT 84714 

Duncan Valley Electric Cooperative Inc. 
PO Box 440 
Duncan AZ 85534 
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:arkane Power Association Inc. 
'0 Box 790 
!ichfield UT 84701 

kaham County Electric Cooperative Inc. 
'0 Box Drawer B 
lima AZ 85543 

rlohave Electric Cooperative Inc. 
'0 Box 1045 
lullhead City AZ 86430 

rlorenci Water and Electric Company 
'0 Box 68 
dorenci AZ 85540 

Javopache Electric Cooperative Inc. 
'0 Box 308 
.akeside AZ 85929 

hlphur Springs Valley Electric Coop 
'0 Box 820 
Vilcox AZ 85644 

rls. Karen Glennon 
9037 North 44* Avenue 
;lendale AZ 85308 
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