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8. 

The first phaseofthis process was the identScariozz of thR r r Y z j m i ~ ~ ~ ~ ~  & to be 
Tbt 

Company commends Staffin bringing this initial phase to a c~nclusion by putting a&& Rule on the 
able. Rather rhaa procdhg hastily toward the adoption of the Rule inits proposed form, dre M e  
&odd be - M y  studied to identify the leg& f inand ,  op~~&onai a d  mgdatory probIeans 

presryated by the Rule in its current farm. A series of commepfs and techid cod- 

held in order to identify how the Rule should be modihed to meet rhcw wncazms. Upon 
i d d d o n  of the legal and regulatory issues, StaE and the Coxndssion should seek whatever 

legislative and decizmtory relief it needs in order to proceed, Once there is a form of Rule that 

addresses the aforementioned issues it shouid be proposed to the Commission for find adoption. 

addzesd and the W~pants' Views on how rwail COmpetitioIl should be inmxh&. 

As currentiy draft&, the Rde unnecessanl ' y leaves major fhmcid, legid and opaasitxml 

issues unresolved. By contjlluing the process fhat has been foflowed in other jurisdictions (and in 

Axizona to this point), many of these issues can be resolved and electric cmqmition may be 
brought to Arizona quickly and efficiently. Competition dock& in o h  jurisdictions have 
recognizc=dthe nedfor cad id  consideratiwoftheiEPllPeraised kiskctric indusay-. * .  

1. 

The foderat proceading Mitate competitive w-hoIde eIeFtric power markets was 

fondly begun with the issuawx a J ~ a e  29,1994, of thc Federal Energy Commission's ("FERC") 
Notice of Pmpased Rulemakin& Docket No. l7M94=7W, Recovey of Skandd Cosry by P&Zk 

UtdMes and Trarr;irmitting Utilities ("strandied Cost NOPR"). Many parties fled coxmextts in &e 

Stranded CoscNOPR pmcwjhg p\nsuarttto FERC Regnlaltions, While the Sttsndsd W N O P R  
raised issues r e l a t e d  t o h  rewvexy of utility costs thrrt would be "d" as a result of it Wto a 

more w@ve wholesale power markef that proceeding did not addtess, per se, open access 

principaiS. On Matcb. 29,1995, FERC issued its Notics of Proposed Rdamuking rmd S w i e m W d  

Notice of Proposed & l d n g ,  in h k e t  Nos. RM95-8-OOO and M4-741, humting 
tyholesae Cornperition Through Open Access Nundiscriminntory Transmksion Senices Public 

Utilities; and Recovery of Stramkd Cms by Public Utilities and Trammining Utilities ("open 

Access NOPR"), W FERC STATS. & REGS. Paragraph 32314 (lW5). FERC'S Open A~cess 

NOPR p p o d  to apply the proposed access principies to pubtic utilities that own d o r  control 

2 
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Facilities used for the tramnus * 

issued raises in the Stranded Cost NOFR into the opta A a e s  NOPR The t c ~ o  Vrocecxlings have 

mhxxd as one since March 29,1995 + 

ion of electric cntrgy in intuxwe commesce. IFERCconsofidstedthe 

Pimuant to its regulations, FERC r q d  that afl interested partits fiIc mmcnb on the 

NOPR on or before August 4,1995. Over 350 parties, individually and 8s members of joint filings, 

tiled over 12.000 pa~es of initial comments in the Opem ACC~SS NOPR. Approxim~&y 150 parties 

Bed nearly 4,000 pages of reply comments. Dm;ing several days of technical amf’ereaces held in 
October 1995, representatives of a i l  aspects of the electric industry psented views CIA &e ope0 
Access NOPR to FERC. FERC issrred its Find Rule in i)ocket Nos. RM95-8-OOO and RM94-7-001, 
(‘‘Ofder 888”) on April 24,1996, more than one year aftes &e issuarzce of its Open Access NQPR 

Reques for rehearing of Order 888 were filed on or before FERC’s deadline of May 24, 1% and 

remain pending. 

2. PRlCS!&g 

In April 1992, the California public umT&!s comrmssl . ‘on (TPUC’’) initiated a 

comprehensive review of current and f&xe trends in the electric industry. This process produe4 a 

I.Ubwng praxdhg (It94-04-031) restnrchlnn . g California’s electric services iedustry and 

reforming regukiosi, which was issued on April 20.1994 r R u l h g ’ ’ ) .  The Rutematdng was 

issued for extensive public comment and solicited comprehensive alternatives to the vision described 

Since April, 1992, the CPUC has c o n d d  pubtic hearbgs throughout catifornia. A week 

of evidenhy barings on \nzerowmie assets has bccn CQ- Othcr rcgutatary bodits in 

soldons to jurisdictional ~SSUCS. A w o e  group providsd B report on sudmbmy of pubiic 

p u r p ~ c  pmgtams and nzlIItezous parties filed briefk on legal hues. On May 24, 1995, the 

h&on issued majoriv and minority policy preference statements. 

On Dtce3aber 20, 1995, the Commission approved its propwed  p k y  decision and h its 

press &ease, the CPUC s t a t e ,  ”Because restmcturbg of California’s electzic Services industry has 
w i & p d  impact and the &et mueiure requires the participation and oversight of the FERC, the 

CPUC will work over the next 100 days (emphasis added) to build a W o m i a  Collseasus invoi~g 

the L e g i s h y  the Governor, public and municipal utilities, and customers. This Consensu~ mnuld 

3 
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my retd mq&tion process in Arizona must shikuiy identify the products/servicw that are be 

~pened to competition and the timing thexpof. 

Due to the complexity of the electric suppiy b- there is a direct relatiomlip between 

the time available to prepare for the unbundling of certain p m i u c i d ~ c e s  for c~mpetition and ttu: 
number of p C h %  and Services that can be unbundled The m o e  time allowed for Cornperition to 

fake p W ,  the more unbundled p r o d u d d c e s  can be made available. 
. .  .. B. P-e F- tn Pmvid& 

.. w t l v e  Setvia 

As discussed above, the transition to a nutrket which allows Competition requires th 

mqxdtive and monopoly sewkxs be specifically i-ed. Additionally, all $upplier% hchdbg 

thc cuxrcnt regulated suppliers, must have sunilar abilities to compete in the d e  of competitive 

p&r/ServiceS. 

Ensuring a level playing field among competitors involves several concerns, including 

[i) dowing rcgutated utiiities to compctc on qual fmting with umegulated suppiiers, (ii) epsLaing 

that rc&atd utilities do not subsidize their non-rcgukd business with theix # busimss 
and (iii) preventing certain qwi-govexnmead ~rgaaicbtion~ &om tcv+raging their aci~anfapus 

positions in the provision of competitive services. These problem are multi-faceted and 
require both regulatory d feQerat and state legislative changes as well a amtiwed oversight 

TEP believes that most of the c0ncea-n regarding allowing reguIated suppliers to cornpxe 

with unnglxlated suppliers @rimarily IPP's, marketers, aggreg;ittors and other electric service 
pmvicks) can be ehhated by clearly defining Competitive and monopoly prcductdserviw and 

30 
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4 

rctail reciprocitY p*q some mechiism must bc developed which rc4quires such entities to pay 

a charge on all power sold in the competitive market which approximates the d u e  of ttieir 
advantageous po~itioa Such B surdurge should attempt to rec~vu the vafac of hcome taxes not 

paid and lower capital costs associated * with a 100% debt (no equity) capitahation. The funds 
weratd h m  this surcharge shouid be used to mitigate the S W  Cost of existing rcgrrlated 

entities and to the extent such funds exceed Saanded Cost, contn'ibuted to the Eundiag of any 

mandated societal bendit charges. 

TI2  is a h  concernai that guasi-governmental agencies may choofe to seil pf- power 

(owed or purchased) to third parties or affiliates who wiil have 6.ee access to the compe.titive 

marketplace. This provides a "back-door" mechanism for quasi-govemmental ent;ities xo access the 

competitive markets and undcnnrnes the efficiencies of the marketplace. TEP believes that some 

mechanism addressing this back-door access 10 the marketph  must be developed prior to the 

1 opening of competitive electtic supply markets. 

Access to cusfomer usage da!a is an additional s i w c a n t  issue reIated to el3suTing t?.U all 

cOmpditOrS have quai opportunity to compete in the provision of non-monoply sen6c.e~- This 

issue has recetlty been subject to significant debate in califoraia and must be addressed before 
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of -petition allows all customet ciasses to access cmnpeiitive markets in each p$ase-in 
mimi. This may be a c c o q W  in a variety of ways, one of whichmust be selected prior to & 

nitiscti6n of conyeaition, 

Additonaily, a narp.wide plan is needed to edmx4e d l  business and ie&edai customers 

hut new dwelopmerrts the range of customer choices. Fwxdxx? to accanpiish equitable 
ompetitive a~xss, m e  must m m i k  the ability of CO~SIBYXIS to acquire and pay for metexhg or 

h r  required fhcilitia This was a mjw cornideration in afkding an orderIy and equiaIe 
rausition to long distance competition in the teiqhone idustry. 

E. to of w v  

)romams 

TEP believes tha socially desirable public programs, includhg low income 
Nibsibies/discounrs, fitding of mazlclated renewable ~esour~;es and mdated demand-side 

nanagemat programs should be funded by all customem including those who may bypass the ld 
:i&c clisribution entitie- Sucb charges should be based on the cost of the pogzams Speciscally 

mvided ta cusu)mers in a given service d t n r y .  

for- C- in the C 2  
. .  .. F. 

the theme of customer choice, ail customers should have the option to purehme 

d c e s  &om other thaa the competitive marketpk. A m n h g l y ,  existing mgdated suppfiers 
h u k l  continue to offer service to such c u ~ s  at current prices through the phaso-in pericd. 
When fhll competition is in placc, bwwer3 the distribution cunpny should be & m obligation 

to p v i &  competitive scrvicts at regdated rates and it should not be requid to maintab any 

M i t i c s  for such services. Distzibution companies couid continue to offer such Setvices in the 
future at competitive rates, Further, any low income or other socially desirable progmms should be 

provided for as discussed in E above. 

A potatid concan with the Ride is that it can be implied that a utility must have *iy 
and reserves for its monopoly servica territory even if customers are not takiag power h m  the 

utility. In other words, the existing utility must still ftrnd and W i W  capacity that customers are 

nM utrljziag or paying for until they rebrn to the utility's system. 'hi$ problem can be m i t i g d  by 
any residual service requirement the day a customer imes the system. 
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purchased by oontr8ct; (ii) semi=, materiais and suppks owned or contmcte4 (i) umewrhi 
liabilities (e.g., fuel and prncbased power contracts); (iv) opeFating and capital costs; (v) regukov 
ZISW (casts whose twovery has been deferred for raterraking purposes over longer periods than 
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of such costs has altegdy been &hhed in prior reeulatory pmee&gs I sectionm below 

AGeneral 
Utilities have the legal right to recover the value of any in- and oblig&oas that were 
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Wfibofk, beyond those addressed by FAS 101, may be required. pursuant tb FAS 121 

‘‘Accomthg for the h m  of Long-Lived Assets and fix Loa-Lived Assets to be Disposed 

X”), an eiechic utility wouid also b e  to detemiue whether or not its remainingphassets wuid 

recovetabe though future expectd market prices. if market pricbg is wt expected to allow the 

a,mpany to recoverthe 00s of its plmt assets, dditionai writedowns would likely be squired 

Tbc impact on electric sties of hrgc ikmcial losses and an increaSt inlwsincrs risk m d  

M y  be swifi and sevem. Public utilities financed most of their long-lid asjctj through the 
ssuance of wmon stock and long-term debt sccuritics. Utilities, in mgny cases, also entered into 
ease agreements thatprovidcd a long-tcm source of for gwesation and other utility essets. 

Since long-term debt and lase obligations represent contracbaI cod--  these obligations 

wodd not disappear CVCZI if the assets they financed become ecOItOmicaUy impaired The 

mpairmcnt of assets due to a reduction in fitture expected cash flows, without e i k  (i) a 

rnm- reduction in a copLptu1)I’s debt and Lease obligations; or (ii) a comme~surate increase 

u1 cash flows fram other sources (presumably fiom a Sltranded Cost recovtry mechanisrtr), w d d  

wcgkcn a company’s ability to meet its f h r e  cash obligations. In fk3, in cer&ia circunastances, 
Nch obIigrrcions may be dd and bewrne due and payable immedtatei * y.Suchaweakening 

Df financial prospects, w m b d  with an inmaSe in busjrzess risk, w d d  b v e  a mated adverse 
&tCt on the cost and avaifsbilitJr of capital to the c o m p y .  Under such circumstanctn, the 

company’s financial viability coutd be tailed idto question. If the Commission truly desires 

oodnuity of tmmnksion and distribution service, and fair aad aptable ixaknent of investors who 

have made long-term capitd cohena to provide reliable electric service, then it is impeaative 
that tire Comppission establish clearly defined mccfiaLusms * for the €dl recovery of Stxandcd Costs 

psior to the introduction of remil competiticla 

All electric Wq coILlpiMies will be exposed to incffased business risk ami potdai  

financial losses due to the planned hl’rochlctioa of retad c o ~ t i o n .  The c ~ n s a p m e ~  to ‘El’ 

relative to other investo~wned utilities could be much worse. The &ect would be to m e m  

viaualiy dl of the financial progress TEP has made over the last five y m .  TEE”s equity baLance 
has iacreased $86 million from ($63) millio~ as of December 31,1993, to $23 million as of J u s  30, 

f 996. 
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V. LEGAL IMPWCATIONS 

Re- c- I t  v m  . .  . .  A. 

The Rule will not bring &our retail elecrric competitian in a n a  because it violates the 
o d t u t i o d  requirements o€ due piocess Ironicaily, if the Rule is eaacted by rhe Coirtmbioa it 
VilZ impede the W impianentation of retail electric competition, rathcr than cduuice it, because 

ryandabrerrcbofthe t will be the subject of liti@on for beiig ~gue, contbxtory, dsmmmto 

egulatory compact between the state and its c l h c  public d c e  ~0rpo;cations. 

. . .  

As a propwt of rerail eiectrk competition, TEP beiieves that it is in the best public interest 
hat the Rule be carcWy rocfaftcd so that it sets forth the tmms and conditioos of 

:ompebtioa provides for full and amgiag compensation for utility property rights that are taken, 
protects all utilities and either of the 

egdatory compact. W e  the time it Will take to correct the Rule may cause a teznprary set-back 

n the Etg$ressive wihedule &atdished by & Staf€ for its adoptios this needed step will save 

no- if not years, of litigation and delay in the actual effective da& for retaif electric cornpti~on 
n this state. 

or provides for the mutclEJ modi.ficatton A 

T k  f k k d  and state constitutions ea& provide the pmtedon and g,ualmq of due process of 

aw. US. Const amend. XW; A r k  Const. art. II, $j 4. In U w  due pro~ess protections are 

mdy defined both substantively and proceduraily. The courts have sated generally that the denid 
3f due process, “is a denial of ‘fundamentai W, shocking to the uaiversal sense of justice.’” 

v. Go&& 142 Ariz 109,111,688 P.2d 1001,lOO3 (1984). For the spec& reasons set finih 

below, the Rule is neither fair norjust. 
1. is V- Vi- h e  

Tbs Rute is vague and, tkefbw, violates due process becaxlse it: (i) fit& to provide 

for or give fair warnbigas to how a m y  aspects of d efeGtric competition will be demmmed * bY 
the Commission; and (ii) gmnts broad discretion to the Commission to set terms and cudtim for 

retail electric competition at a &ure date but lacks standards to &ct that discretion. &e Cavco 
129 Arb. 429,434, 631 P.2d 1087, 1092 (1981); 

because it either 
es v. In- Co- of . .  

(‘%ztitiorms are c o m t  in Bsserting that a vague statttie may violate due 

fails to give fair warning or lacks standards to restrict the discretion of those who apply it.”) 
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The Rute merely pvides  a skeietd sketch of how d d e d c  compe4ition will be ushered 
nand then implemented in this state. Too m y  key frpctors are defkrred 20 a later date, td rhen be 
kmmined at h e  d i d m  of the Commission. For one example, the M e  is vague with regards to 

&e rnatrm of "stranded Cos&" S d o n  R14-2-xxxI of the Rule bcorpom d e a r  ambigploils 
EIms in its atrempt to define strpmded cost such as "Vediabie Ret m-" "prUdeRt 

I8ldSdictiOnal assets," and "market value of those assee directfy a . a r i w 1 c  to the intmdlkcfim of 

;ompedrion." in Section R14-2-xx7, the Rule states, "The Commisso~ mpy ailow r#;oyc~y of 
wtni&gW Stranded Cost by Affected Utilities." (Emphasis added). Nowhcn in the provisions 

regarding Stranded Cost is there specificity as to thc meaning of utilized terms or s t a d d s  for how 

the Commission will employ its discretion in thc e. 
Equaliy vague is thc Rule's treatment of the nature of future and present CC&N. While 

Section R14-2-& requires that any company intending to supply eleCtri0 services (other than 
wholde generation senices) obtain a C W ,  the Rule does not explain whirt ri@& and 

obligations ate attendant to the new (or old) CC&N. hied, it is unclear how the term "CC&W is 

to be &cxpreted in tbe Rule or how the ComanisSion will so define it w'hen r d  electric competition 

is i m p l d  i n k  state. 

In addition to theee exampk~, the Rule leaves to fuftae defTinition and cktemm@ - '=many 

other issues inchding pooiing of generaton and c4mtdmd - dispatch of generation or transrmssl Qn 

@14-2-m10); s&odards for setting mes (R14-2-oor12) and quality of sirvice issues. Until the 

Rule is ckirified and put into its props context, it will not meet due process requiremen& 
2. v i  
Tbe maunerin which the Rule WWlJd hdle S M  Cost and CcgtN will, 

apparently, take away f b m  the Affi3cted Utilities p m  aad prgrerty rights without just 

c o m ~ c ~ n .  Such action by the is unlawfut C o M o n  awi a blatant Violation of duc 

. -  

p'ocess rights. U.S. c o r n  amend. v; m, Ariz const. m. 2, $9 4,17. 

TEP believes that Straaded Cost represexas an aggregation of costs (the prudence of which 

has ahady been &lidmi) incurred for the provision of rntility ScNiCc under the obligation to 
serve in a regulatory framework, that arc likely unrecoverable m a competitive mipket due to market 

prices that are below embeddad costs. See Responses To Qu?stwm Regarding Electric 1- 

Ramctr~ing on &Mf uf Tucson Electric Power Company datRd June 28,19% at 12. TEP fivther 
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&eves that Stranded Cost, which is property of the utility, should be my recovered by the etility 

vhcn the state imposes retail electric competition If it is not, then the state has caused the m s  

mpezty to be taken &om it for a pubtic use (red electric competition) without just compensation. 
v Pav- 83 Ariz 236,238,319 P.2d 995 (1958) (“private pmperty can not be 

&en or dam@ for pubIic use without just cornpeasation. This meafls thst an j&iugmm on ~b 
rse of property which wouid clirninish its value in whole or in part is a loss which must be 
om-.”) 

ess than fhll recovery of Straraded Cost by a utility. Quatitied standards such as %*le net 
lif%ren~e” and “may d o w  recovery of unmitigated Stranded Cost’’ create si@cant rmcdainty 

e8arding the recovery of Ssanded Cost. Moreover, it is unrealistic to assume that all fecovery of 

hnded Costs can be achievd and arbitrar5; to prohibit Stranded Cost r e ~ v a y  after l3ccunk 3 1, 

YXM. See R14-2-xxx7.I. This is especially true when the Rule also states &at rccovtry of Stranded 

Zest can only be made fbm those cust(w~ers -%IO are sewed “wmpetitivdy,” thereby seteing the 
mumncerilent of the recovery to begin no sooner than January I ,  1999- &e R14-2-xxx4A. and 

Sectiolls R14-2-ml and R14-2-1~2~7 Of the Rule establish B -WO& that ~ o ~ t c m p h t ~ ~  

Rf4-2-i~c~7.F. 

The Rule also takes fhm autility some, if not all, of the property rights embodied ia its 

cIC&N. For ~ l c ,  an existkg CC&N pmviides an exclusive right to p r o v i d e  e l b c  service in a 

I37 Atiz 426,671 P.2d ge~pphic arci~ See P. P- h. v. a- 
4 0 4  (1983). Fktaii e l d c  competition, by debiuon, mvhio~ls that such excidvity will not - 
I’hc C D ~  haw made it &arthat mn-tangible propay rights such as a hnchise (and a of 

public service caporations must be compensated under the law. See of T- v. El 

T‘s, 101 Axiz 49,415 P.2d 872 (1966). However, the Rule does nut addres, and thedore, does not 
pmide a mechanis3n for dre Oompensation for the loss of the value of the CC&N. Until the Rule 

does so, it will violate the due process rights of the Affected Utilities. 

* .  

The Rufe ais0 contemplates that other utilities will have the right to use TEP’s distribution 

vstem for their own competitive purposes. This also co&tut.ts a ‘taking” of property and pmpcrty 

rights that are now exclwiveiy owned by TEP. The TEP distribution systtm was cortstnrcted 
b c e d  to save T’EP’s CUstDmefi in good fki& reliance upon the tenas amS conditions of the 
CC&N issued by this Commission The economic d u e  of and ability to use the distribrrtMn system 
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if other utilities are allowed to use it to serve WS current (but by then former) s- 
;ustomas. Again, the Rnle oply provides for the taking of TEP’s propaty  without any 

uxompzmying provision for curnpematicn. 

1 . .  

1s D- in V I  . * . .  3. 

Tfre M e  does not afford all utiiities qual protection and, therefore is c5dmimm ry . 
A&. Const. a r ~  11,913. The Rule CanMt fully &ord equal protaction to the A&xtd Uailities rmtif 

w h  tinre as the jurisdiction of the Commission is expanded to inciude dl W c  utilities that do 
business in the skate. For exampic, Salt River Project, municipaily-mmed and tribai-owned utilities 

are mx vcitbin the -tion of pubfic service corporation subject to Commission j\aisdiction (See 

Ariz Const. art, XV $ 2), not w i t h  the M t i m  in the Rule of Afxixted Utiiitiies and, 

mnsequently are not subject to the obligations of the Rule. It appears, however, tbat these excluded 
utilities arc able to participate in retail electric cm.npetxtion under the Rute (to the extent permitted by 

f c d d  law). Although MOR R14-2-xxxll of the Rule attempts to restrict tfie activities of non- 

A B d  Utiiities, without jurisdiction by the Commission over them, it is rraclear if this d o n  

would be dorceabie in the courts. Further, refmce in rhat section to various ”service territoriesn 
would appear to have little meaning $0) the Commission bas 110 jurisdiction ova &e rron-Aff?ectec.f 

UtilitieS; and (5) them are no longer exclusive certificated service tmiitOrieS under the Rule. 

Additionally, &ere will be IIQ equal prodon under the law and no reciprocity for the Affected 

L W e s  h s&u&ms where electric providers that have no eertif~cated Service territory, such as the 

Westem Area Power Authority (or some tribal utilities), apply for a C W  La Arizona to provide 

& elecaic servioe. Moreover, the “invita~im” by the Rule to vohtarily callseat to thc 
jrprisdiction of the Cbmmission is a proposition that must be demmned * by~couasandmtthr? 
Commission. Because tBe exempion of municipdly-owned utilities from the jlrrisdictioa of the 
Commission is dfished by the Arizona C o d e o n  it carmot, therefore, be chaaged d y  by 
the mactmr~t of the Rule. 

B. 
The RegulatoIy Compact has bccn cxplakcd by the Arizona S u p m e  Cornt in Awlicar3;on 

C-ive. b, 92 Ark. 373,380,377 P.2d 309 (19621, as folkws: 

1 In the performmce of its duties with respect so public d c e  
mrpomtioxs the Commission acts as an agency of the State. By the 
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issuance of a certitEcate of convenience and d t y  to a public 
service corporationthe State in &ixt cantractsthat ifthe a z d i h t e  
holdes will make adequate investment and mder mrnpemt and 
adequate Service, he may have tlae privilege of a monopoly as against 
any O k  private rztility. 

Thus, the state aad the A f f e c t e d  Utilities have entered into a camp& evidenced by a C W ,  

with m d  obligations and bad&.  Simpiy stated, as long as rhe utiiity provides competeat and 

u k p t e  service, it is entitled to the monopoiistic right to serve customers in EL "certScaied'' service 

;&tory. Indeed, the coats have stated that it is the duty of the CommissiQa to prect the 

nonoply rights of a pubIic service mrp~ration that is upholding the regulatofy compact It is in 
good &ith reiiance upon the Regulatory Compact that utilities continue to invest in piant to serve 

mu customers. It is in reliance upon the Reguiatory Compact that utilities serve d qualifyiag 

witomem witbin their c e r t i f i d  Service tmitoriu. However, through the Rule, the Commission 

w o d  be unilateratly modifying or ahgating the Regulatory Compact In fiict, Stranded Cost is an 
do- by-product ofthe modification of the Regulatory Compac~ 

The Rule forges new aad tmcharted tenitory in its attempt to (i) award non-exchsive Cc%N; 
(ii) permit retail electric competition in zmas currently axtificateci to utilities &at are providing 

adqua& and competent 5emice; d (E) change the rights of wristing cc8sI. There is no present 
COflstifLttonal or legislative authority for the Co-on to change the terms of the ReguIatory 

Corn- of its o m  amxd. k is no legal precedent for the Commission. negating the effect of a 

utility's C W  without a Showiry! of the inability to provide adequak d c e .  Fratfacr, the 
Commissimhas never (and h Rule does not ref& to) any legai source for its abiiity to alter 

*w3?-whq 
To the extent that the CC&N of any Gfjtkcted Utility is modihed or abmgakh as a d t o f  

the Rule, the Commission will have done so in vioMort of due pracess righ.. Further, the wlats 

have firxnly stated that before a CCXN can bt rncxlSed, amended or abm$ared, notice and a heariag 
must be afforded to the holder thertof, See A.R.S. 6 40-282; J a m t s P . p a u l ~ c Q ,  (A 

CGW holder is enfitled that he be given the opporrunity to contest any -a)); . .  
m; (The remixtion or recision of all or a portion of a CC&N requires stria 

compliaace with due: pcxess requirements of notise and an opporhlaity to be kid). T ~ B  Rde ~ W S  

... 
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~t provide fora hearing (andappently will be erzacted without aheartng thereon) yet wiil change 

be CC&N, in violation of due process. 

The United SWes Supreme Court recently issued an opinion that reinforces the integri~ and 
omr of agmments made with the govemmnt, such 8s the Reguiatory Compact. In Ih&U&&s 

iastiatdoas bught claim a g a k t  the 116 S.Ct. 2432 (19961, three 
Inited States for breach of contracl (and other constimtkd VioMom) as a result of the 

f the Financial Ipstitlrtions Reform, Recovery, and M o m t  Act of 1989 (“?A”), which 
hanged existing rules by limiting the application of special accounting treatment to the i i ~ ~ p k i t i ~ ~  

In findiag that the govennment did breach ib exiSting failinn savings and loan instinmons. 
gmemmts with the institutions as a result of the consequences of FIRREA, the Supreme Corrrt said: 

Just as we have long recognu.cd that the constitution ‘ws] 
G o v m t  from forcing somt people done b bear p ~ b i i ~  burdens 
~%ich, in ali f a h a s  and justice, should bc borne by the public as 
wholt,’[cite ami#ed‘J so we must reject the suggestion that the 
Govcrrrmtst may simply shift costs of legislation onto its eoritmsd 
parhfm who arc sdverseiy agected by the c-e h the law, when the 
Govcrnntent assumed the risk of such chaage. fd. at 2459. 

zompetition after its m e  moratorium is o m .  

..- 

. . .  
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m5ces. 

IU4-2-5~x6. Services Required to be made Avrilpbie by Affected Utilities. 

A. As discussed in SeCtiMl III, TEP believes that the obligation to serve should leminak 

I at the time a customer ciccts to procure competitive service. Therefore, duriag a phase-in perioc 

utilities would ody bave the obligation to sear% customas who have not chom or been offkra 

access and such obligation would end when the finat group of customers is &owed acccs~ to tht 



parket. lbmafk, the ld dis&iWcm service provider m y  still be required to offa some sort of 
pd s e M ~  tariff but prices under sucfi arruiffshuid be based on the tlvailable market cost of 

such services (so thatthe dimktion company is not requkd to own assets for such service). This 
same logic slwuld apply to any aaciuary saviws &at may bc rcquircd. 

The Rde would e l i  TEP's additional concern thiot the languegt in the Rule regarding 

that Competition has bccn "sth&ntd * y ~ l ~ ~ ~ i s t Q o v a g u e .  If - .  the Commission determuung 

there are not concrete measures or specific rules wbich determine when competition is deemed to be 
substantidly knpleslented, the AEected Utilities will be f o d  to hold capacircy and reserves witbout 

Gompensation for customers that they are not serving. This wiU be a @&iy dif idt  issue as 
such Lltilitieswill also need to do evaybhg in their power to d a n y  --up capaeity dresenres 
in the wholeszrie market. 

F. The providing utility should be ailowed recovery of the cost of p v i h  such 

infonnatioa 
+ R142-~x7. IRecovwy O f  S h d d  COS# Of Affected UtiIib.  

A. Under the Rule, utiiities ate expected to take steps to ciiminish Stranded Cost 
exposure. TEP agrees that utilities should be required to demonshate reasodle measulcs to 

mitigate Stranded Costs. ThR problem is to determine what is rea~~~&le for any giva compiny. 

what d o m  &c~&~companies take will depend on their specific situations and reitwant &et 

coIyiitio~. Mitigation effarts should be evrtluated on a case-by- basis- 

The Rule identifies acceierating depreciaton iaad expanding medrets as ways to ~- 
. *  Stranded Costs. It -be noted ittat Stranded Cost will be miti- by acceledng 

onfy ifregdators correspondingly auhrim the inclusion of such expanded capital rewvay in rates. 

Withourt the proper synckonidon of hmased depreciation aaxuals with immased rate m-, 
Stranded Cost will not be mitigated; rather, it will be absorbd by 

With resp&% to e m  wholesale or retail markc&, such activity m y  not -7 

roitigate (at least to any signiham extent) Stranded Cost. It is generally believed that in a 

competifive &et, the clearhg price for power will epproach long-nm & costs. For 

ampanies with incremental cost close to, or above, madLef the expansion of wholesale or retail 

sales may not have a mitigathg effect 

iavestors. 

I.. . 
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The charge should  promo^ economic efficiency d the evolution of -0% 

Any Stranded Cost recovery mechanism must be fhir to stnckhodem and equitable 

toward all for whom the &lying costs we= intended to beadit., Wuding h s e  

ttrm leave the system; 

Stranded Cost should be recovered in its en- within a reasonable tGm period, 

certginty Mac the trausition to d competition is complete; 

The ncovmy burdetr. s h d d  not signisCanty expand the existidg 
burdens on the Commissiou or affected utilities; 

The mtchsnism shouldbe suBciently flexible to incarporate changes in assumpions 

or unanticipatedevsnts in the process of mnsitimi.ngtoretai1 competitibn; and 
The charge &uid be %impre and understsndable tD CuStMners and not impede their 
choice fm power supply or other competitive services. 

‘ve 
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ackkses only one reqthxnent mxssasy to achieve such parity. There are others. First, exisb'ng 

utilities w3l be at a disdnd disadvantage if they are held to the obligafim to serve, while their 
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