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In 1994 the Arizona Corporation Commission opened this docket for the
purpose of investigating the feasibility of allowing retail electric competition for residential,
commercial and large industrial consumers of electricity in the State of Arizona. In
February, 1996 the staff of the Commission requested interested parties to provide comments
on mechanisms for implementing retail competition. In June, 1996 the staff requested

interested parties to respond to several questions about implementation of retail competition.
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On August 28, 1996, staff issued a draft rule (the “Rule”) for gradual introduction of retail
competition in Arizona’s regulated electric industry. Public comments on the Rule were
requested to be filed by September 12, 1996. |

ASARCO, Incorporated (“Asarco”), BHP Copper Inc. (“BHP”) and Cyprus

Bagdad Copper Corporation (“Cyprus”) jointly provide the attached comments on the Rule.
Respectfully submitted this 12th day of September, 1996.

STREICH LANG

A Professional Association
Renaissance One

Two N. Central Avenue
Phoenix, Arizona 85004-2391
Attorneys for BHP Copper Inc.

By ;w/%u%m 44/
" LouiX. Stahl U
Mark E. Rinehart

FENNEMORE CRAIG, P.C.

Two N. Central Avenue, Suite 2200

Phoenix, Arizona 85004-2390

Attorneys for Cyprus Bagdad Copper
Corporation and ASARCO
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C. Webb Crockett
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Introduction
Asarco, BHP and Cyprus support the objectives of the Rule. The companies
recognize that the Rule seeks to balance various interests and objectives while providing a
transition to retail competition in the electric industry.
Asarco, BHP and Cyprus have the following comments and recommendations

for changes in the Rule.

R14-2-xxx1. Definitions

Proposed Change

A definition of the term “Eligible Demand” should be added as follows:

5. “Eligible Demand” means the total customer kW
demand which an Affected Utility must make
available to be provided by competitive generation
supply under the terms of this Article, or the total
customer kW demand actually provided by
competitive generation supply in an Affected Utility’s
distribution service territory, whichever is greater.

Othef definitions in this section should be renumbered as required, i.e., 6

through 8.
Explanation of Proposed Change

The term “Eligible Demand” is used in R14-2-xxx4.A. and B. of the proposed
draft rule, but is not explicitly defined in the Rule. The first part of the definition proposed
above follows the meaning that is implicit in staff’s use of the term in the Rule.

The second part of the definition proposed above is necessary to address the
situation in which total customer demand provided by competitive generation exceeds the
ASARCO, BHP and Cyprus Comments on
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minimum mandated. In such an instance, the capacity ceiling on the competitive generation
supply available to customers with individual demands greater than 3 MW (if retained in the

Rule) should be raised proportionately.

R14-2-xxx2. Filing of Tariffs by Affected Utilities.

No change required.

R14-2-xxx3. Certificate of Convenience and Necessity.
B.

Proposed Change

Delete subparagraph R14-2-xxx3.B.9.
Explanation of Proposed Change

Subparagraph 9 is unnecessary because companies supplying electrical
services in Arizona would be required, under subparagraph 6, to provide the Commission
with “a description of . . . technical ability to obtain and deliver” all proposed services, and
they would be required under subparagraph 7 of proposed rule R14-2-xxx3.B. to provide
extensive financial information and “other pertinent information,” audited if available. These
requirements make redundant the requirements of subparagraph 9 that such companies also
provide the Commission with an Arizona “business plan,” especially in light of the fact that
Arizona business plans are likely to be highly confidential. As drafted, subparagraph 9 is
likely to be perceived by independent suppliers as burdensome and perhaps anti-competitivé.

If this perception occurs, the result could have a chilling effect on the willingness of
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independent suppliers to participate in a competitive market in Arizona. This in turn might
deprive Arizona consumers of the full benefits of competition that the Rule seeks to
encourage.

D. and E.

Proposed Change

Proposed rules R14-2-xxx3.D and R14-2-xxx3.E should be deleted or, at
least, the degree of Commission oversight called for in the rules should be substantially
reduced, by being limited only to oversight of safety and the reliability of service provided
by suppliers of electricity in a competitive market.

Explanation

Proposed rules R14-2-xxx3.D and R14-2-xxx3.E provide the Commission
with unnecessarily broad regulatory powers in a competitive market. In the case of proposed
Rule R14-2-xxx3.D, the Commission should rely on market forces to exclude suppliers of
services who lack “adequate technical or financial capabilities to provide the proposed
services.”

In the case of proposed rule R14-2-xxx3.E, it is not necessary, in a
competitive market, that all suppliers be required to comply with "all Commission rules,
orders, and other réquirements,” nor that suppliers file with the Director “all financial and

other reports that the Commission may require."
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1 R14-2-xxx4. Competitive Phases.

2 A.
3
Proposed Change
4
The date in proposed Rule R14-2-xxx4.A should be changed as follows:
5
change “January 1, 1999” to “January 1, 1998”.
6
_ Explanation of Proposed Change
. 2D 7
<59 .. . . .
~z23o 8 The public interest will be better served by making the benefits of retail
SRR ‘
g5 0 . . .
S SEQ g | accessavailable to consumers at the earliest achievable date.
£E58
258
WZXET 10 1
& 25
@® &3
A 1 Proposed Change
12 Delete R14-2-xxx4.A.1.
13 Explanation of Proposed Change
14 . . .
t Proposed R14-2-xxx4.A.1 provides that “no more that one-half of the Eligible
g 15
S Demand may be procured by consumers whose individual contract demand is greater than
SERIRT
.%3 § a2 3 MW each” [defined term “Eligible Demand” added to the quotation in accordance with
= gRw 17
OZsg e L . :
2 E § < comments above]. This limitation on participation in the competitive market may introduce
g 5 ;g:‘ % 18
2 sE arbitrary impediments to market participation by customers who can otherwise benefit from
EE5 19
L E
E 20 competition. Such customers may be foreclosed from full participation in the market if the

21 proposed “50 percent of Eligible Demand” ceiling is reached -- even if the overall Eligible
22 Demand level is not fully utilized by other customers. Asarco, BHP and Cyprus believe that
23 such market distortions are undesirable and, therefore, the companies believe that

24 implementation of retail access would be more efficiently achieved if proposed Rule R14-2-

25
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xxx4.A.1 were deleted. The requirement of R14-2-xxx4.A.2 that at least 10 percent of
Eligible Demand be reserved for residential consumers in the first year of the program (and
20 percent by the third year of the program) adequately addresses the objective of diversity
in participation.
Alternative Proposed Change

If, notwithstanding the foregoing, a ceiling is to be imposed on large customer
participation, Asarco, BHP and Cyprus believe that R14-2-xxx4.A.1 should be revised to
read as follows:

1 No more than one-half of Eligible Demand may be procured

in transactions involving individual contract demands
exceeding 3 MW at single delivery points.

Explanation of Alternative Proposed Change I

The phrase “at single delivery points” is necessary to maintain parity with the
current definition of “extra-large customer” on the APS system and will be consistent with
differentiation of individual customers as applied to the assignment of fixed customer
charges either for traditional bundled service or for unbundled transmission and/or
distribution service.

The language proposed by staff, in addition to expanding the number of extra-
large customers beyond the current definition, will lead to interpretation problems, as single
companies with multiple delivery points may opt for multiple, as opposed to single, contracts
to purchase competitive generation. The use of the “single delivery point” concept will help

avoid this and other similar types of difficulties.
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Alternative Proposed Change II for R14-2-xxxA.
This alternative change should be implemented either in combination with
Alternative Proposed Change I proposed above, or on a stand-alone basis. R14-2-xxxA
should be revised to include a new paragraph 4 that provides as follows:
4. If twelve months following the introduction of
the 20 percent competitive phase, there exists
unallocated Eligible Demand, it shall be made
available to customers whose individual
demands exceed 3 MW at single delivery
points, if these customers are otherwise
unable to participate in the competitive

market due to the ceiling imposed in R14-2-
xxxA.1.

Explanation of Alternative Proposed Change I for R14-2-xxxA.

The potential economic distortion which may result if a class of customers
is arbitrarily constrained from participating in the competitive market can be mitigated by
allowing them to participate if Eligible Demand remains unused after other customers have
had a year to choose participation.

This comment also applies in concept to R14-2-xxx4.B of the Rule.

B.

Proposed Change

Dates should be changed in R14-2-xxx4.B as follows: change “January 1,
2001 to “January 1, 2000”.

Explanation of Proposed Change

The public interest will be better served by making the benefits of greater
retail access available at an earlier date.
ASARCO, BHP and Cyprus Comments on
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Proposed Change
R14-2-xxx4.B.1 should either be eliminated or, at least, modified, to read as

follows:

1 No more than one-half of the Eligible Demand may be
procured in transactions involving individual contract
demands exceeding 3 MW at single delivery points.

Explanation of Proposed Change
See the comments above concerning R14-2-xxx4.A.1; implementation of
retail competition in Arizona will be more timely and efficiently achieved by the change.

C.

Proposed Change
Change the phrase “available kw” contained in R-2-xxx4.C to “Eligible

Demand.”

Explanation of Proposed Change
When the Rule was initially proposed by sfaff, the phrase “available kW” was
intended to have the same meaning as the phrase “Eligible Demand.” The proposed change
merely makes this intention clear. |

G.

Proposed Changes
Eliminate subparagraphs R14-2-xxx4.G.2. Then modify R14-2-xxx4.G.3 to

read as follows:

3. Beginning June 30, 1997, each Affected Utility shall
make at least 5 percent of its 1995 system retail peak
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demand available for competitive procurement under
this  Buy-through  mechanism.  Buy-through
arrangements in place prior to adoption of this rule,
as well as all buy-through arrangements that are
entered into prior to June 30, 1997, shall not be
included as part of the calculation of an Affected
Utility’s 5 percent minimum requirement as provided
in the previous sentence. In addition, until June 30,
1997 nothing in this rule shall be construed as
preventing any parties, when in mutual agreement,
from entering into buy-through arrangements under
Commission rules in existence prior to June 30, 1997.

Explanation of Proposed Changes
The changes proposed for R14-2-xxx4.G.3 make the provisions of R14-2-
xxx4.G.2 unnecessary. |
The changes proposed for R14-2-xxx4.G.3 clarify the continued availability
of Buy-through arrangements, under existing rules, until the proposed date of June 30, 1997,

when the new provisions of R14-2-xxx4.G will become effective.

4.

Proposed Change

Modify the last part of proposed R14-2-xxx4.G.4 to read as follows:

4. . . . Subsection 14-2-xxx6, below, plus the
payment made to the off-system provider for
the electricity, plus a mark-up not to exceed
15 percent of the payment made to the off-
system provider of the electricity.

Explanation of Proposed Change
The proposed change clarifies that a 15 percent mark up will be allowed on

the amount of an Affected Utility’s payment to an off system provider, under a Buy-through

ASARCO, BHP and Cyprus Cominents on
Draft Rule Proposed on August 28, 1996
Filed with the ACC on September 12, 1996 -8- :ODMA\SOFTSOL\31 1\PHX\150784\0




Streich Lang, P.A.

Fennemore Craig, P.C.
Two North Central Avenue, Suite 2200

Two North Central Avenue
Phoenix, Arizona 85004-2391

Phoenix, Arizona 85004-3390

(602) 229-5200

(602) 257-5333

16

17

18

19

20

21

22

23

24

25

arrangement. As originally proposed, R14-2-xxx4.G.4 provided for a 15 percent mark up

2

on “the cost of electricity,” which is a more ambiguous phrase.

R14-2-xxx5. Competitive Services

No change required.

R14-2-xxx6. Services Required To Be Made Available by Affected Utilities.

C.

Proposed Change

Change the introductory paragraph of R14-2-xxx6.C to read as follows:

C. By the date indicated in Subsection R14-2-
xxx2, each Affected Utility shall file
Unbundled Service tariffs to provide separate,
unbundled service tariffs for each of the
services listed below, to all eligible
purchasers on a non-discriminatory basis.

Proposed Change

Modify paragraph 2 to read as follows:

2. Such rates shall reflect the actual costs of providing
the services. Approval of rates and terms shall be
subject to evidentiary hearings open to all affected
parties.
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Explanation of Proposed Change

Cost of providing service is an extremely important issue for consumers. The
availability of customer participation in evidentiary hearings concerning determination of
“costs of providing the services” will be essential for the process to be fair and accurate, and

in allowing utility customers to have confidence in the results of the hearings.

R14-2-xxx7. Recovery of Stranded Investment of Affected Utilities.
D.

Proposed Change

Strike the words “exit fees.”
Explanation of Proposed Change

The mechanism for potential recovery of stranded investment is adequately
addressed in the reference to “distribution charges or other means” in R14-2-xxx7.D. Exit
fees are anti-competitive in nature and should not be considered as a mandated mechanism
for recovery of potential Stranded Investment. However, voluntary payment of exit fees in
lieu of distribution charges or other means should be permitted for recovery of potential
Stranded Investment. This option can be addressed later if and when the commission makes

any further determinations regarding the recovery of stranded investment.
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Proposed Change

Add, between subparagraphs R14-2-xxx7.E.4 and R14-2-xxx7.E.5, the
following new subparagraph R14-2-xxx7.E.5, and renumber succeeding paragraphs
accordingly:

5. The degree to which a customer who participates in
the competitive market had received firm, as opposed
to non-firm, service from an Affected Utility prior to

terminating generation supply service from that
Affected Utility.

Explanation of Proposed Change

The distinction between firm and non-firm service is important in determining
the amount and fair allocation of Stranded Investment mechanisms and charges. The impact
on an Affected Utility’s potential Stranded Investment resulting from non-firm service
customers choosing to buy from competitive suppliers may be different than the impact
resulting from firm customers making the same choice.

F.

Proposed Change

Change R14-2-xxx7.F to provide as follows:

F. Stranded investment shall only be recovered from
customer purchases made in the competitive market
using the retail access provisions of this rule. Any
reduction in electricity purchases from Affected
Utilities which is a result of self-generation, demand-
side management, or other similar demand reductions
that are undertaken for any reason other than the
retail access provisions of this rule, shall not be used
to calculate or to recover any stranded investment
from a customer.
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Explanation of Proposed Change

Asarco, BHP and Cyprus support the policy inherent in R14-2-xxx7.F as
originally drafted that, if stranded investment is to be recovered, it should be restri’cted to
transactions which occur in the competitive market under provisions of the Rule. Asarco,
BHP and Cyprus believe that the proposed change in R14-2-xxx7.F is necessary to clarify
that the (potential) recovery of stranded investment is to be tied to competitive market
transactions rather than to customers (per se) who participate in the competitive market,
because many customers may choose a combination of supply options -- including utility
purchases, self-generation, DSM, etc.-- of which competitive generation is but one
component. Fairness and consistency require that only the portion of (utility) demand
reduction involving retail access purchases should be subject to any stranded investment

charge.

R14-2-xxx8. Systems Benefits Charges
A.
Proposed Change
Insert the words “pro-rata” after “...mechanisms to recover the...” in paragraph
R14-2-xxx8.A:
Explanation of Proposed Change
Clarifies that different System Benefits may be recovered from different

customers in pro-rata amounts.
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R14-2-xxx9. Solar Portfolio Standard

A. and B.

Proposed Changes

Substitute a voluntary “green tariff” for the mandatory solar energy purchase
provisions of R14-2-xxx9.A. and B.

In the alternative, if the Commission decides to require mandatory purchases
of solar energy, change the percentage requirements of R14-2-xxx9.A. and R14-2-xxx9.B.
from one percent, beginning January 1, 1999, and two percent beginning January 1, 2002,
to 0.25% for all time periods.

Explanation of Proposed Change

The requirement that competitive suppliers obtain one percent of their energy
resources from solar resources in 1999 and two percent in 2001 will unduly burden the
competitive market. Asarco, BHP and Cyprus recommend that this feature be eliminated in
favor of a voluntary “green tariff” approach. At a minimum, the solar requirement should
be scaled back to a level which can be absorbed without causing an undue economic burden
or other obstacles to implementation of retail access.

With solar enefgy costing around 25 cents per kwh more than competitive
alternatives, a one percent requirement will add 2.5 mills per kwh to the price of competitive
power; a two percent requirement will add 5 mills. This latter requirement is more than eight
times the cost of the recent EEASE surcharge (at 0.57 mills/kwh) and even exceeds the
ceiling price of long-term firm wholesale transmission service on the APS system, based on
information filed with the FERC.
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Asarco, BHP and Cyprus believe that a “solar surcharge” which is greater

than the cost of transmission service is excessive, even if subsidization of solar resources is
determined to be appropriate public policy. Even with possible cost reductions associated
with economies of scale and technological improvements, the solar surcharge which would
result from the proposed requirements would absorb much of the savings from competition '
for many customers, unduly burdening the competitive market.

For purposes of comparison, Asarco, BHP and Cyprus note that requiring
0.25 percent of competitive géneration service to come from new solar resources would be

an approximately equivalent “surcharge burden” (in cents per kwh) to the full cost of the

' recent EEASE program. If the purchase of solar resources is to be mandated in a competitive

market, the companies recommend that the parameters be designed such that the effective
surcharge be no greater than that required by the recent EEASE surcharge, net of any

EEASE-type program costs which may be included in the proposed Systems Benefit charge.

R14-2-xxx10. Pooling of Generation and Centralized Dispatch of Generation or
Transmission

No change proposed.

R14-2-xxx11. In-State Reciprocity

No change proposed.
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R14-2-xxx12. Rates

E.

Proposed Change

Delete from R14-2-xxx12 the phrase “provided that the price is not less than

the marginal cost of providing the service.”

Explanation of Proposed Change

In a competitive market, there is no compelling rationale for prohibiting sales

made below marginal cost.

R14-2-xxx13 through 15.

No change proposed.
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CERTIFICATE OF SERVICE

The original and ten (10) copies of the foregoing document.

were filed with the Arizona Corporation Commission on this {Q’

day of September, 1996, and copies of the foregoing were mailed

this LQ/ of September, 1996, to:

Charles R. Huggins
Arizona State AFL-CIO
110 North 5th Avenue
P.O. Box 13488
Phoenix, AZ 85002

David C. Kennedy

Law Offices of David C. Kennedy
100 W. Clarendon, Suite 200
Phoenix, AZ 85012-3523

Richard L. Sallquist

Ellis Baker & Porter PC
4444 N. 32nd St., Suite 200
Phoenix, AZ 85018-3995

Michael A. Curtis
‘William P. Sullivan
Martinez & Curtis PC
2712 North 7th Street
Phoenix, AZ 85006

Thomas C. Horne

Michael S. Dulberg

Horne Kaplan & Bistrow, PC

40 N. Central Ave., Suite 2800
Phoenix, AZ 85004

Larry R. Braber, V.P.
Utility Services
Cyprus Metals Company
9100 E. Mineral Circle
Englewood, CO 80112

CWC-371532.

Beth Ann Burns

Associate General Counsel
Citizens Utilities Company
2901 North Central Avenue
Suite 1660

Phoenix, AZ 85012

Vicki G. Sandier

Arizona Public Service Company
Law Department Station 9829
P.O. Box 53999

Phoenix, AZ 85072-3999

Steven M. Wheeler
Thomas L. Mumaw

Snell & Wilmer

One Arizona Center

400 E. Van Buren
Phoenix, AZ 85004-0001

Noxrman J. Furuta

Associate Counsel
Department of the Navy

900 Commodore Dr., Bldg. 107
P.O. Box 727 (Attn: Code 90C)
San Bruno, CA 94066-0720

Paul J. Roshka, Jr.

Raymond S. Heyman

Roshka, Heyman & DeWulf

Two Arizona Center

400 N. 5th Street, Suite 1000
Phoenix, AZ 85004

Barbara S. Bush
Executive Director
Coalition for Responsible
Energy Education

315 West Riviera Drive
Tempe, AZ 85252
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Rick Lavis
Arizona Cotton Growers
Association

4139 E. Broadway Road
Phoenix, AZ 85040

Bruce Driver

Eric Blank

Land & Water Fund of Rockies
Law Fund Energy Project

2260 Baseline, Suite 200
Boulder, CO 80302

Greg Patterson, Director
Residential Utility Consumer
Office

1501 W. Washington, Suite 227
Phoenix, AZ 85007

Michael M. Grant

Johnston Maynard Grant & Parker
3200 North Central Avenue

Suite 2300

Phoenix, AZ 85012

Jack Haenichen, Director
Arizona Energy Office

Arizona Department of Commerce
3800 North Central Avenue
Phoenix, AZ 85012

Steve Brittle, President
Don’t Waste Arizona Inc.
6205 South 12th Street
Phoenix, AZ 85040

Ajo Improvement Company
P.O. Drawer 9
Ajo, AZ 85321

Columbus Electric Cooperative
Inc.

P.O. Box 631

Deming, NM 88031

CWC-371532.

San DeFrawl

Rate Intervention Div.

Attn: Code 16R

Naval Facility Engrg Command
Room 10812

200 Stoval Street
Alexandria, VA 22332-2300

Myron Scott

Lewis & Clark College
Natural Resources Law Inst.
10015 SW Terwillinger Blvd.
Portland, OR 97219

Steven Glaser

David Lamoreaux

Tucson Electric Power Company
220 West 6th Street

Tucson, AZ 85701

Thomas R. Sheets

Andrew W. Bettwy

Office of Regulatory Affairs
Southwest Gas Corporation
5241 W. Spring Mountain Road
Las Vegas, NV 89102

Bruce E. Meyerson
Steptoe & Johnson

40 North Central Avenue
24th Floor

Phoenix, AZ 85004-4453

Lex J..Smith

Brown & Bain, PA

2901 North Central Avenue
P.O. Box 400

Phoenix, AZ 85001-0400

Lothar M. Schmidt
P.O. Box 10963
Yuma, AZ 85366-8963

Arizona Electric Power
Cooperative

P.O. Box 670

Benson, AZ 85602
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Dixie Escalante Rural Electric
Assoc.

CR Box 95

Beryl, UT 84714

Garkane Power Association Inc.
P.O. Box 790
Richfield, UT 84701

Mohave Electric Cooperative Inc.

P.O. Box 1045
Bullhead City, AZ 86430

Navopache Electric Cooperative
Inc.

P.O. Box 308

Lakeside, AZ 85929

Trico Electric Cooperative Inc.
P.O. Box 35970
Tucson, AZ 85740

Continental Divide Electric
Cooperative

P.O. Box 1087

Grants, NM 87020

Duncan Valley Electric
Cooperative Inc.

P.O. Box 440

Duncan, AZ 85534

Graham County Electric
Cooperative Inc.

P.O. Box Drawer B
Pima, AZ 85543

Morenci Water and Electric
Company

P.O. Box 68

Morenci, AZ 85540

Sulphur Springs Valley
Electric Cooperative
P.O. Box 820

Wilcox, AZ 85644

CWC-371532.




