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Sallquist, Drummond & O’Connor, P.C. 
4500 South Lakeshore Drive 
Suite 339 ZMb DEC - 5  A 11: 0s 
Tempe, Arizona 85282 
Phone: (480) 839-5202 
Fax: (480) 345-041 2 

DEC - 5 2006 
AZ: COR? C O N M I S S I O : ~  
c! 0 C Ubi E N 7 C o M TR o L 

BEFORE THE ARIZONA CORPORATION COMMISSION 

1 
IN THE MATTER OF THE APPLICATION ) DOCKET NO. WS-02987A-04-0889 
OF JOHNSON UTILITIES COMPANY FOR 
AN EXTENSION OF ITS CERTIFICATE OF ) COMMENTS ON 
CONVENIENCE AND NECESSITY FOR ) RECOMMENDED ORDER 

) 

WASTEWATER SERVICE. ) 
) 

Johnson Utilities, LLC, (“Johnson” or the “Company”) hereby files its comments on the 

Recommended Opinion and Order issued October 19, 2006 in anticipation of the December 12, 

2006 Procedural Conference on this matter. 

1. On March 14, 2006, Johnson filed an Application to Amend Decision No. 68236 

(the “Decision”) requesting authority to file a Letter of Credit for $500,000 in lieu of filing a 

Performance Bond as required by the Decision. 

2. On April 21, 2006 the Commission Staff filed Staffs Respond to Motion to 

Amend Decision No. 68236 indicating that the Letter of Credit “conforms sufficiently to the 

ordered Performance Bond to be acceptable”. 

3. Subsequently the Commission determined that an evidentiary hearing was 

necessary to discuss the differences between Letters of Credit and Performance Bonds. During 

the course of that hearing, the Company’s Executive Vice President, Brian P. Tompsett, testified, 
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among other things, that the Company was having difficulty obtaining a Performance Bond and 

that due to that difficulty and the higher cost, the Company had filed the subject Letter of Credit. 

Also during that hearing, expert witnesses for both parties testified that the Letter of Credit was 

in many ways superior to the Performance Bond, but suggested certain revisions to the form of 

the Letter of Credit. 

4. At the conclusion of the hearing, the Administrative Law Judge directed the 

parties to meet off the record and to submit recommended forms of language for the Letter of 

Credit and the ordering paragraphs in the requested Amended Decision. The parties did in fact 

meet, but Johnson and Staff could not agree upon the language. Therefore, the Company and 

Staff submitted separate recommendations on October 5, 2006, and October 10, 2006, 

respectively. The Administrative Law Judge issued his Recommended Opinion and Order (the 

“ROO”) on October 19,2006 adopting, in concept, the Staffs recommendations. 

5 .  In response to the ROO, on October 30, 2006 the Company filed a “Motion 

Requesting a Procedural Conference’’ seeking clarification of certain issues raised in the ROO. 

That Motion was set for the Commission’s consideration at the November 21, 2006 Open 

Meeting, but was subsequently “pulled” from that Agenda. 

6. On November 28, 2006, the Administrative Law Judge issued a Procedural Order 

setting a Procedural Conference on this matter for December 12,2006. 

7. In the interim, and in an effort to expedite and simplify this matter, the Company 

has pursued the Performance Bond as originally contemplated by the Decision. Immediate 

posting of this bond will permit the Company to more timely serve the areas in the expanded 

Certificated areas. On November 30, 2006, the Company was able to obtain the Performance 

Bond. That Performance Bond was filed with the Director of the Utilities Division as required 
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by the Decision, and docketed with the Commission on December 4,2006. A copy of that bond 

is attached hereto as Attachment 1. That filing meets the compliance requirements in accordance 

with the Decision. 

8. The Company is aware of the Commission’s interest in using performance 

bonds/or letters of credit as security vehicles to assure performance in certain instances. 

Therefore, the Company is willing and able to appear at the scheduled Procedural Conference to 

Further discuss these matters. It is the desire of the Company to come to a resolution of using 

performance bonds/or letters of credit in the generic context. However, the Company believes it 

is in the best interest of the Company and its customers to commence direct billing to these new 

xstomers as soon as possible. The bond filing places the Company in compliance so that billing 

:an start as of December 1, 2006. Despite the Company’s filing of the required Performance 

Bond in compliance with Decision No. 68236, the Company believes the language set forth in 

that Recommend Order is incorrect, inappropriate, and/or offensive, and the following objections 

should be noted for the record. Although these objections are specific to the subject ROO’S, they 

may be helpfwl in the generic context. 

9. There was no legal opinion expressed by counsel for the parties or by the expert 

witnesses indicating that the Letter of Credit or Performance Bond proceeds could not be 

utilized by the Commission because those funds would be required to be deposited in the State 

of Arizona’s General Fund. There was speculation in that regard, but the Company was of the 

opinion that issue, among others, would be addressed by the Commission outside of this Docket 

in a generic Docket opened specifically to consider letter of credit/performance bond issues. 

The ROO attempts to resolve that uncertainty with a draconian provision. It states in part “The 

Commission may use the Letter of Credit fwnds to protect the Company’s customers and the 
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public interest and take any and all actions the Commission deems necessary, in its discretion, 

including, but not limited to, appointment of an interim operator." (Page 9, Line 24) That 

language suggests some impropriety by the Company requiring "protection" from the Company, 

and effectively permits the Commission to confiscate the Company. That has no basis in fact, is 

unprecedented, and is no doubt unconstitutional. 

10. The ROO finds the Company's proposal of a simple procedure which will assure 

continued service to the customers and permit reasonable draws upon the Letter of Credit to be 

'ktacceptablel'. The proposal does not "change significantly the purpose of the original 

performance bond requirement". The Decision establishes the operative event for drawing on 

the bond is "any potential detrimental impact on customers that may occur as a result of a 

judgment against Mr. Johnson and/or Johnson affiliates". The Company proposal merely 

identifies three simple, straight forward events to trigger the draw on the Letter of Credit: (1) 

tying it to an unsuccessful defense of the litigation, (2) restating the Decision's language that 

that the unsuccessful defense impacts on the customer, i.e., results in inadequate service, and (3) 

provides the owners of the Company with the opportunity to provide an unlimited amount of 

additional f h d s  to assure adequate service. This proposal is not unreasonable or a "significant 

change" to the Decision. It is a logical, reasonable commercial procedure to comply with the 

purpose of the Decision. 

11. The ROO also fails to acknowledge a fact clearly in the record. It continues to 

reference the "Sonoran and La Osa'l litigations as potential detriments to customers. Brian 

Tompsett, the Company's Executive Vice President, testified under oath that the Sonoran 

litigation had been settled. It is unfortunate that his sworn testimony, which was unchallenged 

on the record, was not believed. The complete status of the litigation as mandated by the 

51030 00000.1901 
-4- 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Decision, including the Settlement Agreement, was filed in this and the related dockets on April 

7, 2006, well before the subject evidentiary hearing. Attached hereto as Attachment 2 is the 

Pinal County Superior Court Order dismissing the matter with prejudice and indicating that 

matter has been settled. Any reference to the Sonoran litigation in the ROO should be stricken. 

12. The final ordering paragraph in the ROO is not based upon anything in the record 

and is incredibly insulting to the Company and its owner. It assumes a bankruptcy of the 

Company, Mr. Johnson, or one of his entities. As of December 3 1 , 2005 the Company had over 

$80 million in Assets, over $10 million in Revenues, and over 13,000 water and wastewater 

customers. Mr. Johnson has amply demonstrated to all governmental regulators, to the 

development community, and to his customers, that he has and will make the necessary 

investment to provide the “adequate service” referenced in the Decision. To suggest possible 

bankruptcy to the public (including customers, the development and banking communities) with 

Mr. Johnson’s 30 plus years of successfully operating utility companies, and an even longer 

record as a successful businessman with more than adequate resources to effectively meet any 

circumstances that may arise, is obviously very offensive and inappropriate. That entire 

provision should be stricken from the Recommended Order. 

WHEREFORE, the Company notes for the record the Company’s objections to the form 

of Recommended Order. 
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RESPECTFULLY submitted this 4th day of December 2006. 

SALLQUIST, DRUMMOND & O’CONNOR, P.C. 

n 

Richard L. Sallquist 
4500 South Lakeshore Drive, Suite 339 
Tempe, Arizona 85282 
Phone: (480) 839-5202 
F=:(480)345-0412 
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Original and fifteen copies of the 
foregoing filed this 4th day 
of December 2006: 

Docket Control 
Arizona Corporation Commission 
1200 West Washington 
Phoenix, Arizona 85007 

A copy of the foregoing 
mailedkand delivered this 
4th day of December 2006, to: 

Brian C. McNeil 
Arizona Corporation Commission 
Executive Secretary 
1200 West Washington Street 
Phoenix, Arizona 85007 

Hearing Division 
Arizona Corporation Commission 
1200 West Washington 
Phoenix, Arizona 85007 

Utilities Division 
Arizona Corporation Commission 
1200 West Washington 
Phoenix, Arizona 85007 

Legal Division 
Arizona Corporation Commission 
1200 West Washington 
Phoenix, Arizona 85007 
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I ccredited 
~ A Property & Casualty Insurer Since 1971 

Bond No. I0054804 

Band 

Know All Men By 'Ihese Presents,'lht we. Johnson Utilities, L.L.C., as Principal and 
Accredited Surety and Casualty Coinpany; Inc, A Florida  corporation uutharii~d t0 d0 
busincss in thc Statc of Arizona, as Surcty arc hcld and firmly bound unto thc htizoiia 
Corpordtkm Commission in lhe amount of Fist: Hundred Thousand and o O / ~ ~  
($500,otX)), lawful mancy of thc Unitcd Statcs of Amcrica for thc payrncnt of which thc 
Principal and Surcty arc hcrcby jointly arid scvcraUy hound. 

.' 
L 

Now Therefore, if the said Principal, or any assigns of his fails io provide compelilive 
water and sewer sewicw so furnished and fails to cure the fault within 30 days Of the 
nodw fmrn thc hrizotia Corporation Commission, thc said Surcty will pay thc S a m  lo 
the users of the Principal with the consent of the Arizona Coyorition Commission (w 

Tnrstcc, an amount not cxcccding thc sum hcrcillahovc spccifcd, thcn this ohfigation 
shill1 bc null and void; othcrwiuc il shall =main in full forw and cli'w. 

Provided Further, lhai regardless or h e  number or years this bond shull continue in lorn 
and the number of premiums which tihall be payable or paid, the Surety shall not be liable 
lhereunder Tor a larger amount, in the aggregate, than the amount of Lhe bond. 

kovided Further, that should the Surety st) elect, this bond may he cancelled hy the 
Surely as LO subsequent liability by giving lhirly (30) days nolice in writing by c;errifid 
mail to Obligee. 

of November 2006. 

Accredited Suret 

. . .  , ~ .. ,_. . 
I 

Accredited Surety and Casualty Company, Inc. I .  ' ., .) ' (888) 668 2791 
400 South Park Avenue, Suite 320. Winter Park, FL 32789 (407) 629 2562 
P. 0. Box 1630, Winter Park, FL 32790-1630 Fax (407) 629 4553 

ATTACHMENT 1 





State of CALI FORNlA } ss. 

County of LOS ANGELES } ss. 

On 11 /30/2006 , before me, Anthony Khotsikian - NOTARY PUBLIC , 
Date Name and Title of Officer (e.g.. "Jane Doe, NOTARY PUBLIC" 

personally appeared Rosita Ciccolini- ATTORNEY-IN-FACT 1 

Ell personally known to me 
proved to me on the basis of satisfactory 

evidence 

Place Notary Seal Above 

to be the person(s), whose name(s) is/are 
subscribed to the within instrument and 
acknowledged to me that helshelthey executed 
the same in his/her/their authorized 
capacity(ies), and that by hislherltheir 
signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(@ 
acted, executed the instrument. 

OPTIONAL 'J 
Though the informafion below is not required by law, it may prove valuable to persons relying on the docurnenf 

and could prevent fraudulent removal and reattachment of this form to another document 

Description of Attached Document 
Title or Type of Document: Bond # : IO054804 

Document Date: 1 1  /30/2006 Number of Pages: -02- 

Signer(s) Other Than Named Above: 

Capacity(ies) Claimed by Signer 
Signer's Name: 
0 Individual 
0 Corporate Officer - Title(s): 

Partner- 0 Limited El General 
@l Attorney in fact 
0 Trustee 
0 Guardian or Conservator 

Other: 

Signer isRepresenting: ACCREDITED SURETY AND CASUALTY cy). 

. 
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