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12 Johnson Utilities, LLC, (“Johnson” or the “Company”) hereby files its comments on the

13 Recommended Opinion and Order issued October 19, 2006 in anticipation of the December 12,

14 2006 Procedural Conference on this matter.

15 1. On March 14, 2006, Johnson filed an Application to Amend Decision No. 68236

16 (the "Decision") requesting authority to file a Letter of Credit for $500,000 in lieu of filing a

17 Performance Bond as required by the Decision.

18 2. On April 21, 2006 the Commission Staff filed Staff’s Respond to Motion to

19 Amend Decision No. 68236 indicating that the Letter of Credit "conforms sufficiently to the

20 ordered Performance Bond to be acceptable".

51 3. Subsequently the Commission determined that an evidentiary hearing was

o ||mecessary to discuss the differences between Letters of Credit and Performance Bonds. During

23 the course of that hearing, the Company’s Executive Vice President, Brian P. Tompsett, testified,
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among other things, that the Company was having difficulty obtaining a Performance Bond and

that due to that difficulty and the higher cost, the Company had filed the subject Letter of Credit.
Also during that hearing, expert witnesses for both parties testified that the Letter of Credit was
in many ways superior to the Performance Bond, but suggested certain revisions to the form of
the Letter of Credit.

4. At the conclusion of the hearing, the Administrative Law Judge directed the
parties to meet off the record and to submit recommended forms of language for the Letter of
Credit and the ordering paragraphs in the requested Amended Decision. The parties did in fact
meet, but Johnson and Staff could not agree upon the language. Therefore, the Company and
Staff submitted separate recommendations on October 5, 2006, and October 10, 2006,
respectively. The Administrative Law Judge issued his Recommended Opinion and Order (the
“R0O0”) on October 19, 2006 adopting, in concept, the Staff’s recommendations.

5. In response to the ROO, on October 30, 2006 the Company filed a "Motion
Requesting a Procedural Conference" seeking clarification of certain issues raised in the ROO.
That Motion was set for the Commission’s consideration at the November 21, 2006 Open
Meeting, but was subsequently "pulled" from that Agenda.

6. On November 28, 2006, the Administrative Law Judge issued a Procedural Order
setting a Procedural Conference on this matter for December 12, 2006.

7. In the interim, and in an effort to expedite and simplify this matter, the Company
has pursued the Performance Bond as originally contemplated by the Decision. Immediate
posting of this bond will permit the Company to more timely serve the areas in the expanded
Certificated areas. On November 30, 2006, the Company was able to obtain the Performance

Bond. That Performance Bond was filed with the Director of the Utilities Division as required
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by the Decision, and docketed with the Commission on December 4, 2006. A copy of that bond
is attached hereto as Attachment 1. That filing meets the compliance requirements in accordance
with the Decision.

8. The Company is aware of the Commission’s interest in using performance
bonds/or letters of credit as security vehicles to assure performance in certain instances.
Therefore, the Company is willing and able to appear at the scheduled Procedural Conference to
further discuss these matters. It is the desire of the Company to come to a resolution of using
performance bonds/or letters of credit in the generic context. However, the Company believes it
is in the best interest of the Company and its customers to commence direct billing to these new
customers as soon as possible. The bond filing places the Company in compliance so that billing
can start as of December 1, 2006. Despite the Company’s filing of the required Performance
Bond in compliance with Decision No. 68236, the Company believes the language set forth in
that Recommend Order is incorrect, inappropriate, and/or offensive, and the following objections
should be noted for the record. Although these objections are specific to the subject ROO’s, they
may be helpful in the generic context.

0. There was no legal opinion expressed by counsel for the parties or by the expert
witnesses indicating that the Letter of Credit or Performance Bond proceeds could not be
utilized by the Commission because those funds would be required to be deposited in the State
of Arizona’s General Fund. There was speculation in that regard, but the Company was of the
opinion that issue, among others, would be addressed by the Commission outside of this Docket
in a generic Docket opened specifically to consider letter of credit/performance bond issues.
The ROO attempts to resolve that uncertainty with a draconian provision. It states in part "The

Commission may use the Letter of Credit funds to protect the Company's customers and the
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public interest and take any and all actions the Commission deems necessary, in its discretion,
including, but not limited to, appointment of an interim operator." (Page 9, Line 24) That
language suggests some impropriety by the Company requiring “protection” from the Company,
and effectively permits the Commission to confiscate the Company. That has no basis in fact, is
unprecedented, and is no doubt unconstitutional.

10. The ROO finds the Company's proposal of a simple procedure which will assure
continued service to the customers and permit reasonable draws upon the Letter of Credit to be
"unacceptable". The proposal does not "change significantly the purpose of the original

performance bond requirement". The Decision establishes the operative event for drawing on
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the bond is "any potential detrimental impact on customers that may occur as a result of a
judgment against Mr. Johnson and/or Johnson affiliates". The Company proposal merely
identifies three simple, straight forward events to trigger the draw on the Letter of Credit: (1)
tying it to an unsuccessful defense of the litigation, (2) restating the Decision’s language that
that the unsuccessful defense impacts on the customer, i.e., results in inadequate service, and (3)
provides the owners of the Company with the opportunity to provide an unlimited amount of
additional funds to assure adequate service. This proposal is not unreasonable or a "significant
change" to the Decision. It is a logical, reasonable commercial procedure to comply with the
purpose of the Decision.

11.  The ROO also fails to acknowledge a fact clearly in the record. It continues to
reference the "Sonoran and La Osa" litigations as potential detriments to customers. Brian
Tompsett, the Company’s Executive Vice President, testified under oath that the Sonoran
litigation had been settled. It is unfortunate that his sworn testimony, which was unchallenged

on the record, was not believed. The complete status of the litigation as mandated by the
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Decision, including the Settlement Agreement, was filed in this and the related dockets on April
7, 2006, well before the subject evidentiary hearing. Attached hereto as Attachment 2 is the
Pinal County Superior Court Order dismissing the matter with prejudice and indicating that
matter has been settled. Any reference to the Sonoran litigation in the ROO should be stricken.

12.  The final ordering paragraph in the ROO is not based upon anything in the record
and is incredibly insulting to the Company and its owner. It assumes a bankruptcy of the
Company, Mr. Johnson, or one of his entities. As of Decefnber 31, 2005 the Company had over
$80 million in Assets, over $10 million in Revenues, and over 13,000 water and wastewater
customers. Mr. Johnson has amply demonstrated to all governmental regulators, to the
development community, and to his customers, that he has and will make the necessary
investment to provide the “adequate service" referenced in the Decision. To suggest possible
bankruptcy to the public (including customers, the development and banking communities) with
Mr. Johnson’s 30 plus years of successfully operating utility companies, and an even longer
record as a successful businessman with more than adequate resources to effectively meet any
circumstances that may arise, is obviously very offensive and inappropriate. That entire
provision should be stricken from the Recommended Order.

WHEREFORE, the Company notes for the record the Company’s objections to the form

of Recommended Order.
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RESPECTFULLY submitted this 4™ day of December 2006.

SALLQUIST, DRUMMOND & 0°’CONNOR, P.C.

By: Y\f N ¢ ( ( \

Richard L. Sallquist

4500 South Lakeshore Drive, Suite 339
Tempe, Arizona 85282

Phone: (480) 839-5202
Fax:(480)345-0412
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Original and fifteen copies of the
foregoing filed this 4™ day
of December 2006:

Docket Control

Arizona Corporation Commission
1200 West Washington

Phoenix, Arizona 85007

A copy of the foregoing
mailed/hand delivered this
4th day of December 2006, to:

Brian C. McNeil

Arizona Corporation Commission
Executive Secretary

1200 West Washington Street
Phoenix, Arizona 85007

Hearing Division

Arizona Corporation Commission
1200 West Washington

Phoenix, Arizona 85007

Utilities Division

Arizona Corporation Commission
1200 West Washington

Phoenix, Arizona 85007

Legal Division

Arizona Corporation Commission
1200 West Washington

Phoenix, Arizona 85007

Sheryl Sweeney

Ryley, Carlock & Applewhite, P.A.

One North Central, Suite 1200
Phoenix, Arizona 85004

( G

\J
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 Accredited

A Property & Casualty Insurer Since 1971

Bond No. 10054804

Bond

Know All Men By ‘Ihese Presents, ‘That we, Johnson Utilities, L.L.C., as Principal and
Accredited Surety and Casualty Company, Inc, A Florida ' corporation authorized to do
busincss in the Statc of Arizona, as Surcty arc held and firmly bound unto the Arizona
Corporation Commission in the amount of Five Hundred Thousand and 00/100

($500,000), lawful moncy of the United Statcs of America for the payment of which the
Principal and Surcty arc hereby jointly and severally bound. '

Now Therefore, if the said Principal, or any assigns of his [ails o provide compelitive
water and sewer services 8o fumished and fails to cure the fault within 30 days of the
notice from the Arizona Corporation Commission, the said Surcty will pay the same to
the users of the Principal with the consent of the Arizona Corporation Commigsion as
Trustee, an amount not cxeceding the sum hercinabove specified, then this obligation
shall be null and void; otherwise it shall remain in full foree and clfect.

Provided Further, that regardless of the number of years this bond shall continue in foree
and the number of premiums which shall be payable or paid, the Surety shall not be liable
thereunder for a larger amount, in the aggregate, than the amount of the bond.

Provided Further, that should the Surety so elect, this bond may be cancelled by the
~ Surety as to subsequent liability by giving thirty (30) days nolice in writing by certilied
mail to Obligee.

of November 2006.

Aceredited Surety and Casualty Company, Inc

A

IR TN

Rosita Cicy@ni V/'.’K{N')|‘n§y"ﬁ"“ ‘

»

Accredited Surety and Casualty Company, Inc. |

~* (888) 668 2791

400 South Park Avenue, Suite 320 . Winter Park, FL 32789 T (407) 629 2562
P. O. Box 1630, Winter Park, FL 32790-1630 Fax (407) 629 4553

~ ATTACHMENT 1







CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

State of CALIFORN|A } ss.

County of LOS ANGELES } ss.

On _11/30/2006__,before me, Anthony Khotsikian - NOTARYPUBLIC

Date Name and Title of Officer (e.g., “Jane Doe, NOTARY PUBLIC”

personally appeared Rosita Ciccolini- ATTORNEY-IN-FACT

&K personally known to me
O proved to me on the basis of satlsfactory
evndence

to be the person(s). whose. name(s) is/are
' subscribed to the within instrument and
Cﬁ:?s:\g: Zolrjg(z'?;] acknowledged to me that he/she/they executed
Notary Public - Califomia % the same in his/her/their g‘uthorizefi
Los Angeles County ¥ capacity(ies), and that by his/herftheir
"My Comm. Expires Feb 26,2008  signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s)

acted, executed the instrument.

WITNESS m and

Place Notary Seal Above ’ Y \naixj of Notary Public
_ ' OPTIONAL —

Though the information below is not required by law, it may prove valuablé to persons relying on the document
and could prevent fraudulent removal and reattachment of this form to another document.

Description of Attached Document -
Title or Type of Document: Bond #: 10054804

Document Date: 11/30/2006 ' Number of Pages: -02-
Signer(s) Other Than Named Above:

Capacity(ies) Clalmed by Signer
Signer's Name: v
O individual
O Corporate Officer — Title(s): Top of Thumb here
O Partner -~ O Limited O General ’
¥ Attorney in fact

O Trustee

O Guardian or Conservator

I Other:

_ Signer is Representing: ACCREDITED SURETY AND CASUALTY CO.

© 1999 National Notary Association » 9350 De Soto Ave., P.O. Box 2402 « Chatsworth, CA 91313-2402 « www.nationainotary.org Prod. No.5907 Reorder: Cail Toll-Free 1-800-876-6827
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f SONORAN UTILITY SERVICES, L.L.C
: §IANE "
GEORGE H. JOHNSON and J
1. DOE, JOHNSON, hiisband and w:fe-
i BOULEVARD QONTRACTING .
. COMPANY, INC:,-
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SUPER'IOR OOU'BT OF ARIZQNA
= COUNTY OF PINAL
LENNAR co'MMunmEé o  CaséNo. CV200600012
DEVELOPMENT, INC,, an Arizona ' - "
) OOl‘pOl‘S.ﬂonp :
.Plainﬁff, N
| ORDER
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| ‘GEORGE H. JOHNSON, a married -

) Caunterdahnant,
LENNAR CO
DEVELDPMENT an Arizona
, ﬁm conronmou
| corporation; ALAN JONES
1 and JANE DOE JONES, husband and
I} wife; MARK BITTEKER and JANE DOE
grl‘fEKER.' husband and wife; JOHN

. and JANE DOQE -
SUTHERLAND, husband and wifes;

I S g R DoRa 10k
| “ABC P; SHIPS 1X; ABC .
| LIMITED TY COMPANIES; XYZ
conponmon‘s X, .

Camlt«defmdanta,

Pursuant'to the parties’ Stipilation and good cause appeasing therefor, -

| Johnson endBmﬂward Conu-acungCompany Inc. only, andasto all
| counterclaims fled by George Johnson against Lennar Communities

i mmmmmrmmmﬁm 'Huébiand and wife, and John
, Suthahnd,andanmderofmsmissalbemteredmrdmgly eachpartytobea.r

its own attomey’s fees and costs,

WILLIAM J.-O'NEIL

oni ; J. O'N
" Judge of the Superior Caurt

. 1T 1S ORDERED that the above-entitled action shall be and is dismissed- B!
i | with prejudice as to, all claims aga.imt Defmdanta Gcorge H, Johnson and Jana '

Development, Inc., Lennar Corporation, Alan Jones and Jodie Jones, husband N
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1. GEORGE H, JOHNEON and J.
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LENNAR COWUMTIES
DEVELOPMEN’I‘, INC., an Arizona

m,mum
V. ' o
SQNORAN UTILITY SERVICES L.L.O

-1l R Arizona
PINAL COUNTY BOARD
ﬂ:e,éw:a '
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Arizona;
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Case No, CV200600012

[+

(Assigned 1o the Honorable
Wiliam J, O'Netl) -

o,

. STIPULATION FOR DISMISSAL -
WITH PREJUDICE AND . |
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GEORGE H. JOHNSON, & marricd '
i Countarclamant,
LENNAR COMMURITIES
DEVELOPMENT, INC,, an Arizona, A '
NNAR CORFORATION .
. Delaware eu?mtm. %ﬁm :
ana.mmno JONES, lius
Bl
SUTHERLAND and

Cmtuﬂefendants

Leanar Communities Development, Inc.,, Lennar Corparation, Alan and

L Jaze Dos Jones, Mark and Jane Doa Bitteker, John and Jane Doa Sutherland,

George and Jana Johneon, and Boulevard Contracting Cotmpany, Ing, (eollectwebr
the ‘Parues’) through their respective counsel, hereby stipulate that the above—
enutled action bas been aattlad by the Parties. All claimeg against George H.

1J ohuaon and Jana Johnson and Boulevard  Contracting Compeny, Inc. only, and

all counterclaimg filed by George Johnson against Lennar Communpities
Development, Inc., Lennar Corporation, Alan and Jodie Jones, Mark end Tamara
Bitbelwr, John Sutherland shall be dismis-ed with prejudice and ths parties
requeat that an Order of Dismissal be entered accordingly, each party to boar ite
‘own attorney’s fees and costs. This Aismissal relates to the aforementionéd -
Parﬁeamandhaunoeﬁ‘ectonanyclalm pmdhummstanyamuparwm
‘the lawenit.
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Alan Jmesand odie Jones,
-Murk Bittekar aivd Tamara
Bittekar cnd John S'utharland
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hand-delivered ({ay

of Pebruary, 2006 to:

Honom'ble ‘William J.- O'Nedl
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BEUS GILBERT ruLC:
ATTORNEYS ATLAW
4800 NORTH SCOTTSDALE ROAD
SCOTTSDALE, ARIZONA 85251
TELEFHONE (430) 429-3000

Leo R. Beus/AZ Bar No. 002687
Linnetts K. Flanigan/AZ Bar No. 019771

Attornzys for Plaintiff

i

"IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF PINAL

LENNAR COMMUNITIES
DEVELOPMENT, INC.,, an Arizona

Plaintify,
Vs,

SONORAN UTILITY SERVICES, L.L.C., an
Arizona limited liability company; GEORGE
- H. JOHNSON end JANE DOR JOHNSON,
hugband and wife; BOULEVARD :
CONTRACTING COMPANY, INC,, an
‘Arizona corporation; PINAL OOUNTY
BOARD OF SUPERVISORS, a political
subdivision of the State of Arizona; LIONEL
D. RUIZ, in his capacity:as 8 member of the
Pinal Connty Board of Supervisors; SANDIE
SMITH, in her capacity as a member of the
Pinal County Board of Supervlhom DAVID
SNIDER, in his capacity as & member of the
Pinal County Board of Supervisors; JJIMMIE

- KERR, in his capacity as a former member of

the Pinal County Board of Supervisors; THE
387 WATER IMPROVEMENT DISTRICT, a
Pinal County Improvement District and &

" political subdivigion of the Stats of Arizona;

THE 387 WASTEWATER IMFROVEMENT

EAI026AL o\ Fionding\Notive of Sctdensnt-Lonaty.doo

Case No.: CV 2006 00012

NOTICE OF SETTLEMENT
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DISTRICT, a Pinal County Improvement
Disttict and a political subdivision of the Statc
of Arizona,

Defendaum

NO'I'ICF. IS HERBBY GIVEN that Plalnﬂff Lmnar Communities Development, Inc.
and Defendants Pinal County Board of Supmors, the 387 Water Improvement Dnstrmt, the:
387 Wastewater Impmvement District, Liopel D. Ruiz, Sandle Smith, David Snider, and
Jimmie Kerr have reached a settlement ofthls matter. Once the parties finalize all settlement
documentation, & Stipulation for Dismissal will be submitted to the Court. |

DATED this gk day of February 2006.

| BEUS GILBERT PLLC
B,Jtmﬂr&ﬂm
TR B U
‘Linnette R, Flanigan
A800 North Scottsdale Road
Suita 6000

Scottsdale, AZ 85251
Attorneys for Plaintlff’
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Original of the foreguing filed and a
copy mailed this 2l  day

of February 2006 to: |
|| Honorable William J. O*Neil

Pinal County Superior Coutt.
Division I

P.O.Box 847

Florence, AZ 85232

Copy of the foresbihsmmkdthsAL‘i

day of February 2006 to:

|| Lawtence C. Wright -

WRIGHT & ASSOCIATES
Suite 3500 Financial Plaza -
1201 South Alma School Road
Mesa, AZ 85210

Thomas K. Irvine -

IRVINE LAW FIRM, P.A.

1419 North Third Street, Suite 100
Phoenix, AZ 85004 _
Attorneys for Deféndaut Sonoran

James M. Jellison -

SCHLEIER JELLISON SCH'LEIER, P.C.

3101 North Central, Suite 1090
Phoenix, AZ 85012

Attorney for Defendants Pinal County Baard af qu;emsors & The 387 Districts
Lat J..Celmins ’

*1| Blake E, Whiteman

‘Michael L. Kitchen

| Margrave Celmins, P.C.

8171 Bast Indian Bend, Suite 101

|l Scottsdale, AZ 85250

Attorngys for Defendants Johnson & Boulevard

1 U0, &£ Ro b
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