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Mr. Pignatelli, do you have any concluding remarks.

The 1999 Settlement Agreement is a contract. The Commission is a party to the contract.
The Commission and the other parties do not have the right to unilaterally alter the contract
simply because market conditions did not turn out as they predicted. These parties pushed
TEP to deregulate its generation service and transition to market-based rates to facilitate
generation competition under the Electric Competition Rules. TEP did that. TEP has
performed under the 1999 Settlement Agreement and now has the right to expect that the
other parties will perform and not attempt to unilaterally change the contract by ordering
TEP back to cost-of-service. Such action would be a breach of the 1999 Settlement

Agreement that will force TEP to protect its rights under the contract.

TEP has incurred real costs in transitioning to market-based generation rates under the 1999
Settlement Agreement. TEP has operated under a rate freeze since 2000. In the 2004 Rate
Review, TEP presented evidence that it is under-earning by $111 million dollars per year
using a 2003 test year. Staff’s own calculations showed that TEP was under-earning by $67
million dollars. If TEP had been on cost-of-service, it could have filed a rate case to
address the revenue deficiency and increase rates. But instead, TEP abided by the 1999

Settlement Agreement, knowing that in 2009 it would charge market rates.

If the Commission and the other parties to the 1999 Settlement Agreement now want to
unwind the Agreement and change course once again, then TEP must be compensated for
performing under the Agreement and abiding by the original bargain. TEP has presented
two proposals to amend the 1999 Settlement Agreement. These proposals seek to strike a

balance between the financial interests of TEP, its shareholders and its customers.

Absent a willingness on the part of the Commission and the other parties to the 1999

Settlement Agreement to agree to a realistic and fair amendment of the Agreement, TEP

58




[ BN >

O

10
11
12
13
14
15
16
17
18
19
20
21
2
23
24
25
26
27

stands by its fundamental position — the 1999 Settlement Agreement transitioned TEP to
market-based rates and the transition will be complete when the Floating CTC and rate
freeze expire at the end of 2008. At that point, TEP is entitled to and will charge market-
based rates using the MGC methodology of the 1999 Settlement Agreement as approved in

Decision No. 62103 and Decision No. 65751, as fair and reasonable.

59




