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PROCEDURAL ORDER
BY THE COMMISSION:

On April 14, 2006, Eschelon Telecom of Arizona, Inc. (“Eschelon™) filed with the Arizona
Corporation Commission (“Commission”) a complaint against Qwest Corporation (“Qwest”) stating
that Qwest has refused to provide both repairs for disconnects in error and the capability to expedite
orders for unbundled loops under the repair and expedite language of the Qwest-Eschelon
Interconnection Agreement (“ICA”).

On April 27, 2006, Qwest and Eschelon filed an Agreement of Parties for Extension of Time
to Answer the Complaint in this matter, giving Qwest until May 12, 2006 to file its Answer.

On May 12, 2006, Qwest filed its Answer to Eschelon’s Complaint.

On May 16, 2006, by Procedural Order, a procedural conference was scheduled for May 24,
2006.

On May 19, 2006, at the request of the parties, the procedural conference originally set for
May 24, 2006, was rescheduled for May 23, 2006.

At the procedural conference on May 23, 2006, counsel for the parties appeared and discussed
their desire to implement an interim resolution regarding repairs and the capability to expedite orders

for unbundled loops through the resolution of this proceeding. Each party agreed that an accounting
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and a “true-up” to settle outstanding financial matters would be made based upon any decision issued
in this matter. The parties were not in agreement regarding the particulars of the interim resolution,
and were therefore ordered to file proposed schedules and interim resolutions for the consideration of
the Administrative Law Judge by procedural order issued on May 23, 2006.

On June 2, 2006, both Eschelon and Qwest filed their proposed schedules and interim
resolutions. By procedural order issued on June 6, 2006, Eschelon’s interim proposal was adopted
and procedural deadlines and a hearing date were established.

On June 26, 2006, Eschelon filed a Motion for Leave to Obtain Responses to Requests for
Admissions and Accompanying Data Request. Eschelon stated that Qwest notified Eschelon by letter
dated June 15, 2006, that Eschelon had exceeded the number of Requests for Production (“RFPs”)
and Data Requests (“DRs”), and asked Eschelon to identify 25 requests to which it would like
responses. Eschelon stated that it identified DR 1-17 and the first 25 RFAs as those to which it
would like responses. Eschelon stated that by e-mail on June 20, 2006, Qwest sent Objections to
Eschelon’s Second Set of Data Requests and Requests for Admission to Qwest, objecting to the
number of requests. Eschelon argued that the issues presented in this docket warrant the service of
additional requests; that additional requests are a practical and less burdensome method of narrowing
the issues to be resolved at hearing; and that good cause exists to warrant the service of additional
requests.

On July 7, 2006, Qwest filed a response to Eschelon’s Motion for Leave to Obtain Responses
to Requests for Admissions and Accompanying Data Request. Qwest argued that much of
Eschelon’s discovery requests range far from the issues at hand, the number of requests total more
than three times the presumptive limits, and that Eschelon has not shown good cause to grant its
motion.

On July 14, 2006, by Procedural Order, a procedural conference was scheduled for July 27,
2006. On this date, Eschelon filed its direct testimony and a Motion for Summary Judgment.

On July 27, 2006, the procedural conference was held as scheduled. Each party was
represented by counsel, and counsel for the Commission’s Utilities Division (“Staff”’) appeared.

Qwest urged the Administrative Law Judge to lengthen the hearing schedule to accommodate the
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discovery necessary to properly develop the issues as well as to accommodate the schedule of
Qwest’s counsel. Qwest further stated that it had not retained substitute counsel in this matter
because it believed that the Administrative Law Judge had not ruled on its June 9, 2006, Motion to
Reconsider Hearing Schedule. Eschelon stated that it would limit its Requests for Admission to RFA
1-15, 1-16, and 1-21 but urged the Administrative Law Judge to retain the current hearing schedule.
Eschelon stated that harm would accrue to it in the event that the hearing schedule is lengthened in
that it has only one attorney to represent it, and in that it has already filed its Direct Testimony, and
any extension would give Qwest an unfair advantage in filing its Testimony. Counsel for Staff urged
the Administrative Law Judge to consider the hearing schedule in light of the discovery necessary to
properly develop the issues as well as to accommodate the schedule of Qwest’s counsel. Staff stated
that it opposes any limitation on discovery.

The June 6, 2006, procedural order setting forth the hearing schedule stated that “any motions
which aré filed in this matter and which are not ruled upon by the Commission within 20 days of the
filing date of the motion shall be deemed denied.” Under this framework, Qwest’s June 9, 2006
filing was deemed denied on June 29, 2006, and due to Qwest’s counsel’s schedule, a substitute
attorney would have been retained to represent Qwest in this matter. However, Qwest stated at the
July 27, 2006 procedural conference that it had not taken the denial by operation of the procedural
order into account, whether due to a misunderstanding or oversight. Regardless of the reason, Qwest
has not, to date, engaged substitute counsel.

In addition to the matter of Qwest retaining counsel who can appropriately represent Qwest in
this matter given the current hearing schedule, there is the issue of broader discovery than originally
contemplated, which, it now seems, is necessary to resolution of this matter.

Based on all of the above, the parties should work together to provide the Commission with a
procedural schedule that they both agree to, taking into account the schedule of counsel for both
Qwest and Eschelon. However, Qwest shall file its Direct Testimony by April 28, 2006, unless the
parties come to mutual agreement regarding a different date.

IT IS THEREFORE ORDERED that the parties shall file a joint proposed procedural
schedule no later than August 7, 2006.
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IT IS FURTHER ORDERED that Qwest’s response to Eschelon’s Motion for Summary
judgment shall be filed no later than August 18, 2006.

IT IS FURTHER ORDERED that there shall be no limitation on discovery imposed by either
party.

IT IS FURTHER ORDERED that all parties must comply with Rule 38 (a) of the Rules of the
Arizona Supreme Court with respect to practice of law and admission pro hac vice.

IT IS FURTHER ORDERED that withdrawal of representation must be made in compliance
with A.A.C. R14-3-104(E) and Rule 1.16 of the Rules of Professional Conduct (under Rule 42 of the
Arizona Supreme Court). Representation before the Commission includes the obligation to appear at
all hearings and procedural conferences, as well as all Open Meetings for which the matter is
scheduled for discussion, unless counsel has previously been granted permission to withdraw by the
Administrative Law Judge or the Commission.

IT IS FURTHER ORDERED that the Ex Parte Rule (A.A.C. R14-3-113 - Unauthorized
Communications) applies to this proceeding and shall remain in effect until the Commission's
Decision in this matter is final and non-appeable.

IT IS FURTHER ORDERED that the Presiding Officer may rescind, alter, amend, or waive

any portion of this Procedural Order either by subsequent Procedural Order or by ruling at hearing.

Dated this ng ) day of July, 2006

Copies ¢f the foregoing mailed/delivered
this day of July, 2006 to:
Michael W. Patten

ROSHKA, DeWULF & PATTEN

400 East Van Buren Street, Ste. 800

Phoenix, AZ 85004
Attorneys for Eschelon Telecom of Arizona, Inc.
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Karen L. Clauson

Eschelon

730 2™ Avenue South, Ste. 900
Minneapolis MN 55402

Norman G. Curtright

Qwest Corporation

20 E. Thomas Road, 16" Floor
Phoenix, AZ 85012

Charles W. Steese

Steese & Evans, P.C.

6400 South Fiddlers Green Circle, Ste. 1820
Denver CO 80111

Melissa Kay Thompson
Qwest Services Corporation
1801 California St., 10" Floor
Denver CO 80202

Christopher Kempley, Chief Counsel

Legal Division

ARIZONA CORPORATION COMMISSION
1200 West Washington Street

Phoenix, AZ 85007

Ernest G. Johnson, Director

Utilities Division

ARIZONA CORPORATION COMMISSION
1200 West Washington

Phoenix, AZ 85007

By: MM\W\/

Molly Johnson
Secretary’to Amy Bjelland
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