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April 15, 2002

VIA HAND DELIVERY

Docket Control

Arizona Corporation Commission
1200 West Washington

Phoenix, Arizona 85007

Re: Citizens / PPFAC:;

Docket No_E-04632CT751 £ - 01632 -00- 095/

Dear Sir/Madam:

Pursuant to the Procedural Order dated April 9, 2002 in this matter, enclosed are the
original and ten (10) copies of the Affidavits of Ms. Nancy C. Loftin, Vice President and General
Counsel of Pinnacle West Capital Corporation and L. Russell Mitten, Vice President-General
Counsel and Secretary of Citizens Communications Company.

Very truly yours,

GALLAGHER & KENNEDY, P.A.

BWWW-W

Michael M. Grant

MMG:bo
Enclosures

Arizona Corporation Commission

DOCKETED

ORIGINAL and TEN copies filed this 1=
15" day of April, 2002, with: APR 1 & 2002

DOCKETED av
Docket Control /V\/M/
Arizona Corporation Commission

1200 West Washington
Phoenix, Arizona 85007
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COPY of the foregoing hand-delivered
this 15th day of April, 2002 to:

Dwight Nodes

Administrative Law Judge
Hearing Division

Arizona Corporation Commission
1200 W. Washington

Phoenix, AZ 85007

COPIES of the foregoing mailed this
15th day of April, 2002, to:

Daniel W. Pozefsky
RUCO

Suite 1200

2828 North Central Avenue
Phoenix, AZ 85004

Walter W. Meek

Arizona Utility Investors Association
2100 North Central Ave., Suite 210
Phoenix, Arizona 85004

Christopher Kempley, Chief Counsel
Legal Division

Arizona Corporation Commission
1200 West Washington

Phoenix, Arizona 85007

Holly J. Hawn

Deputy County Attorney

Santa Cruz County Attorney’s Office
2150 N. Congress Drive, Suite 201
Nogales, Arizona 85621

Jose L. Machado

City Attorney

777 North Grand Ave.
Nogales, Arizona 85621
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Raymond S. Heyman

Michael W. Patten

Roshka Heyman & DeWulf, PLC
One Arizona Center

400 East Van Buren St., Suite 800
Phoenix, Arizona 85004

Christine L. Nelson

John White

Mohave County Attorney’s Office
P. O. Box 7000

Kingman, Arizona 86402-7000

Marshall and Lucy Magruder
Post Office Box 1267
Tubac, Arizona 85646-1267

By, _ A0erh &Qzéf/u

3099-0039/1009229v1



AFFIDAVIT OF NANCY C. LOFTIN

State of Arizona )
) sS.
County of Maricopa )
I, Nancy C. Loftin, being duly sworn upon my oath, state as follows:

1. I am Vice President and General Counsel for Arizona Public Service Company
(“APS”) and Pinnacle West Capital Corporation (“PWCC”).

2. I am providing this affidavit in response to the Administrative Law Judge’s April
9, 2002 Procedural Order in Arizona Corporation Commission Docket No. E-01032C-00-0751
(the “PPFAC Docket”).

3. In my capacity as Vice President and General Counsel for APS and PWCC, I am
responsible for overseeing and managing the legal affairs of APS and PWCC. My duties include
resolving and addressing issues related to representation by outside legal counsel and potential
conflicts of interest.

4. With respect to Gallagher & Kennedy’s representation of Citizens
Communications Company (“Citizens”) in the PPFAC Docket, Gallagher & Kennedy consulted
with me in my capacity as General Counsel of both APS and PWCC, concerning the proposed
representation of Citizens and potential conflicts of interest involving Gallagher & Kennedy,
APS/PWCC and Citizens.

5. After due consideration, I executed the December 14, 2000 letter on behalf of
APS and PWCC in which APS and PWCC consented to Gallagher & Kennedy’s representation
of Citizens. I was fully authorized by virtue of my position to execute that letter on behalf of
APS and PWCC. It was not necessary to and I did not present that issue to either the APS or
PWCC Boards, nor did I need to seek or obtain their written authorization.

GENERAL COUNSEL

Subscribed and sworn to before me this 42 'Mday of April, 2002.

N L‘u/x/ /%A/

Lﬁota’fy Public

My Commission Expires:

5 &) Notary Pubiic N State of Arizona
s MARICOPA COUNTY
My Comm. Expires Feb. 8, 2003

1167002.1




AFFIDAVIT OF L. RUSSELL MITTTEN

STATE OF CONNECTICUT )

)

County of Fairfield )
The undersigned affiant, being duly sworn on his oath, does hereby state

the following:

1. My name is L. Russell Mitten and my business address is 3 High
Ridge Park, Stamford, Connecticut 06905. | currently serve as Vice President —
General Counsel and Secretary of Citizens Communications Company (formerly
known as Citizens Utilities Company) (“Citizens”). This affidavit is being provided
pursuant to a procedural order issued April 9, 2002, in Arizona Corporation
Commission Docket No. E-01032C-00-0751, and supplements a March 28, 2002

affidavit | previously provided in that proceeding.

2. As stated in my previous affidavit, | personally contacted Michael
M. Grant, Esq., of the law firm of Gallagher & Kennedy, P.A., in mid to late
October 2000, to request that he assume the role as lead counsel for Citizens’
Arizona Electric Division (“AED”) in prosecuting the company’s pending PPFAC
Application. During this conversation regarding his possible representation of the
AED, Mr. Grant advised me that his firm had served as counsel to Arizona Public
Service Company (“APS”) or its affiliated companies on various legal matters. In
addition, he advised me that one of his partners, Michael L. Gallagher, served on

the board of directors of Pinnacle West Capital Corporation (“Pinnacle West”),



APS’ parent company. | told Mr. Grant that because the PPFAC proceeding
would not involve the adjudication of any issues that were directly in controversy
between Citizens, on the one hand, and APS and Pinnacle West, on the other,
and because Citizens would receive legal representation from others concerning
those disputes, it was my opinion that his representation of Citizens would not
create a conflict of interest. | further told him that if he or his firm believed an
actual or potential conflict of interest existed that Citizens waived that conflict, as

allowed by and in accordance with the Code of Professional Responsibility.

3. Because there was a dispute pending between the AED and
APS/Pinnacle West regarding the interpretation of the parties’ power supply
agreement and because that dispute had been disclosed by the AED:in its
application initiating the PPFAC proceeding, Mr. Grant stated that he could not
accept the assignment | had offered him until all possible conflict of interest
issues had been fully addressed within his law firm and until any waivers required
by the Code of Professional Responsibility had been obtained from APS and its
affiliates. At that point, all discussions regarding Mr. Grant's representation of the
AED in the PPFAC proceeding ceased pending resolution of the conflict of

interest issues.

4. During the next few weeks Mr. Grant or other attorneys in his firm
reviewed the conflict of interests issues, both within his law firm and with

representatives of APS and its affiliates. Following that review, APS concluded



that it would waive any conflicts necessary to allow Mr. Grant and his law firm to
represent the AED in the PPFAC proceeding. Initially, this waiver was given
orally. Later, however, Pinnacle West, on behalf of itself and its affiliates,
produced a written waiver that allowed Mr. Grant and Gallagher & Kennedy to
represent Citizens and its affiliates, including the AED, both generally and with
respect to matters where Citizens’ interests may be adverse to those of APS
and its affiliates; provided, that neither Mr. Grant nor Gallagher & Kennedy
would be allowed to act as counsel for Citizens or its affiliates (i) in any legal
action directly adverse to APS or its affiliates or (ii) in any negotiation between
Citizens and APS with respect to the power supply agreement or any similar
long-term power agreement. A copy of the December 14, 2000, letter from
Pinnacle West's Vice President and General Counsel memorializing the waiver-

is attached to this affidavit as “Exhibit A.”

5. On January 10, 2001 Mr. Grant's partner, Terence W. Thompson,
provided me a copy of the written waiver that Gallagher & Kennedy had obtained
from Pinnacle West and requested that | confirm in writing, on behalf of Citizens,
my acceptance of certain limitations imposed by the penultimate paragraph of
that waiver. Although | had already orally consented to these limitations, |
complied with Mr. Thompson’s request and provided him written confirmation of
Citizens’ consent. A copy of that confirmation is attached to this affidavit as

“Exhibit B.” | also intended that this confirmation affirm my earlier oral waiver of



any actual or potential conflict of interest on Citizens’ behalf as to the PPFAC

representation.

6. The Citizens Board of Directors was not informed that this waiver
was granted and therefore no written Board authorization exists. As the chief
legal officer for Citizens and its affiliates, including the AED, | am empowered to
provide conflict of interest waivers when | deem them to be in the best interests
of the company. Citizens’ Board of Directors is aware that during my tenure |
have granted or denied numerous waiver requests. At no time during that period
has the Board required me to obtain its approval prior to granting or denying a
waiver request or to seek ratification of my decisions after the fact. Moreover,
based upon my twelve years experience as Citizens’ corporate secretary, and
five years additional experience in the same position with a subsidiary of GTE,
conflicts waivers are not the types of issues that come before Boards of Directors

either for approval or ratification.

& SECRETARY

1008642v1 -
ibed and Sworn to before me, & Roia

?ggl?cc"m and for the County of Fairfield and S;ag
Connecticut, this L1220, 62 of 1) : »

MILDRED L. HUDSON

NOTARY PUBLIC
Y COMMISSION EXPIRES MAY 31,2004
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- PINNACLEVEST

CaPilal CORPOHATION

Nancy G, Loftin
“Vite Presiaent and
(Ceneral Counsel’

SENT VIA FACSIMILE

Decemiber 14, 2000

Michael Kennedy, Esg.
Gallagher and Kennedy

2575 East Camelback Road
* Phoenix, AZ 85016

Dear Mike:

This letter concerns our recent .conversations about Galla.:her & Kennedy's |
representation of Citizens Utilities in matters that are or may become adverse to Pinnacle
West -Capital Corporation (“"PWC”) and Arizona Public Service . Company (“APS™).
Gallagher & Kennedy (“G&K”) has requested that PWC and APS waive these conflicts

and consent to G&K’'s representation of Citizens. PWC and APS will waive thc conflicts
tothe extent and on-the terms set forth in this letter.

PWC and APS consent to G&K’s representation of Citizens generally, including
in matters where Citizens’ interests may be adverse to those of PWC and APS. PWC and
APS do not consent, however, to G&K acting as counsel for Citizens in any legal action
directly adverse to PWC, APS, or zny other PWC entity, nor do PWC and APS consent
t0.G&X representing Citizens in negotiations with APS concerning the long term contract
between Citizens and APS, If G&K is asked to represent Citizens in negotiations
coricerning the long term contract or similar agreements between Citizens and APS, PWC
and APS will consider waiving this conflict after further consultation, provided we

determine after.such consultation that a2 waiver would not be adverse to the interests of
PWC and APS. '

In granting the consent set forth in this letter, PWC and APS are relying on the
fact that G&X has constructed and will maintain internal ethical screens to ensure that
information relating to G&K'’s representation of PWC, APS, or any other PWC entity
will not be disclosed in any manner, directly or indirectly, to G&K lawyers or staff
working on the representation of Citizens. PWC and APS understand that these ethical

screens also apply to any information obtained by Mike Gallagher in his capacity as a
director of PWC and APS. _

.0 B0x 53098 Sianon 3088 Phosnix, AZ B5072-2899  B07-’5M-3257 FaxB02-250-3007  F-Mall: nicftindhzpee.com -



Michae! Kennedy, Esq. -
December 14,2000
Page 2

If G&K concludes during the course of its representation of Citizens that the
Citizens representation may adversely affect G&K’s relationship with PWC, APS, or any
other PWC entity, or that G&K’s representation of Citizens might otherwise impair
G&K’s ability effectively to represent PWC, APS, or any other PWC entity, we
understand that G&K promptly will consult with PWC and APS. In sddition, this
consent is conditioned upon G&K'’s obteining Citizens’ written agreement that Citizens
will not seek to disqualify G&X from representing PWC, APS, or any other PWC entity
in eny matter, now or in the future, that is not directly adverse to Citizens.

I would apﬁreciate your confirming that the terms of this consent are acceptable to
G&K, and that the Citizens’ agreement referred to in the foregoing paragraph has been
obtained by G&K., - . C

Sincerely,
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| GALLAGHER &8 KENNEDY
- — F.A
ATTORNEYS AT LAW

-

2878 BasT CamELEACK RDAD
: ’ : FroEn, ARIZONA BE016-8228
TERENCE W. THOMPSON . 4 ‘ PrONE. (50Z) S30-8000
DIRECT DAL {602 208515 : _ Faz- |802) S30-8500
E-MAll. TWTBGKNET COM W, GRNET.COM |

January 10, 200

VIA FACSIMILE

L. Russell Mirten, Esq. -

Vice President, General Counsel and Sectetary
Cirizens Communicarions Company

3 High Rudge Park

Swamford, Connecticur 06305

R=:  Represenration by Gallagher & Kennedy (G&K) of Cgii:izens Commumications Company
(“Citizens™), Pinnacle West Capital Corporation ("PWC") and Arizong Public Service
- Company (“&PS™) - ’

Dahr-'Russ:

Following up on our copversation and with reference w the penulrimare pacagraph of the aached
lemer from PWC's general counsel, this wil) confinm thar Citizens will not seek o disqualify G&K from
representing PWC, APS, ar any other PWC entity in any mager, now or in the future, that is not directly
adverse 10 Cinzens, o ' ; : !

!

Your siyning and retwming 10 me the enclosed copy of this lemer for our files will be greatly
appreciated. : : :

Sinceraly,

 GALLAGHER & KENNEDY, P_a.

TWTjaf
Enclasure

AGREED:

CITIZENS COMM

By:

€ Russell Miten , i
_ Vice President, General Counsel and Secrerary *

295153/3099 0005
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© PINNACLEWEST

Capiiat CDRPORATIDN

Nancy C. Loftin
"Vite Presioent ang
Goneral Counsel

SENT VIA FACSIMILE

scember 14, 2000

Michae! Kennedy, Esg.

Gallagher and Kennedy
2575 East Camelback Road
* Phoenix, AZ 85016

Dear Mike:

This letter concerns our recent .conversations about Gallagher & Kennedy’s
representztion of Citizens Utilities in matters that are or may become adverse to Pinnacle
West -Capital Corporation (“PWC”) and Arizona Public Service Company (“APS™).
Guallagher & Kennedy (*G&K”) has requested that PWC and APS waive these conflicts
and consent to G&K’s representation of Citizens. PWC and APS will waive the conflicts

tothe extent and on the terms set forth in this letter. ’

_ PWC and APS consent to G&K’s representation of Citizens generally, including
in matters where Citizens’ interests may be adverse to those of PWC and APS. PWC and
APS do not consent, however, to G&K acting as counsel for Citizens in any legal action
directly adverse to PWC, APS, or any other PWC entity, nor do PWC and APS consent
10.G&X representing Citizens in negotiations with APS concerning the long term contract
between Citizens and APS. If G&X is asked to represent Citizens in negotiations
concerning the long term contract or similar agresments between Citizens and APS, PWC
and APS will consider waiving this conflict afier further consultation, provided we

determine after such consuliation that a waiver would not be adverss to the interests of
PWC and APS. ' ’ - '

In granting the consent set forth in this letter, PWC and APS are relying on the
fact that G&X has constructed and will maintain internal ethical screens to ensure that
information relating to G&K’s representstion of PWC, APS, or any other PWC entity
will not be disclosed in any manner, directly or indirectly, to G&K lawyers or staff
working on the representation of Citizens. PWC and APS understand that these ethical
screens also apply to any information obtained by Mike Gallagher in his capacity as 2
director of BWC and APS. - . :

P.D.Box 53388  Siation 3088  Phosnix, AZ BB072-3328 807-50-3252 - Fax BU2-250-300  f-Malk niofrintazpse.com -
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Michas! Kennady, Esq, -

Deesmber 14, 2000
Page 2

If G&K concludes during the course of its representation of Citizens that the
Citizens representation may adversely affect G&K's relationship with PWC, APS, or any
other PWC entity, or that G&K’s representation of Citizens might otherwiss impair
G&K's ability effectively to represemt PWC, APS, -or any other PWC entity, we
understand that G&K promptly will consult with PWC and APS. In addition, this
consent is conditioned upon G&XK’s obtaining Citizens’ written agreement that Citizens
will not sesk to d1squahfy G&XK from representing PWC, APS, or any other PWC entity
in any matter, now or in the future, that is not directly adverse to Citizens.

. Twould apﬁrecia? your confirming that the terms of this consent are acceptable to
G&XK, and that the Citizens’ agreement referred to in the foregoing paragraph has been

‘obtained by G&K.

Sincerely,

% @>f§>




