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Attorneys for Citizens Communications Company 

BEFORE THE ARIZONA CORPORATION COMMISSION 

WILLIAM A. MUNDELL I DOCKET NO. E-01 032C-00-075 1 
CHAIRMAN 

COMMISSIONER 

COMMISSIONER 

JIM IRVIN 

MARC SPITZER 

IN THE MATTER OF THE APPLICATION 
OF THE ARIZONA ELECTRIC DIVISION 
OF CITIZENS COMMUNICATIONS 
COMPANY TO CHANGE THE CURRENT 
PURCHASED POWER AND FUEL 
ADJUSTMENT CLAUSE RATE, TO 
ESTABLISH A NEW PURCHASED POWER 
AND FUEL ADJUSTMENT CLAUSE 
BANK, AND TO REQUEST APPROVED 
GUIDELINES FOR THE RECOVERY OF 
COSTS INCURRED IN CONNECTION 
WITH ENERGY RISK MANAGEMENT 
INITIATIVES. 

CITIZENS COMMUNICATIONS 
COMPANY’S MOTION FOR 

RECONSIDERATION 

By Procedural Order dated July 16, 2002 (the “Procedural Order”), the Administrative Law 

Judge disqualified Joseph Mais of Brown & Bain from appearing as counsel for Citizens 

Communications Company at the hearing on this matter, required Citizens to lodge its Objections to 

the Procedural Order by July 23, and stated that Citizens’ Objections would be deemed denied if the 

Commission took no action by July 30. The Commission took no action with respect to the 

Procedural Order by July 30. 
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For the following reasons, Citizens now moves for rehearing of the Commission’s Decision 

denying Citizens’ Objections to the Procedural Order pursuant to A.R.S. 0 40-253(A) which, for 

matters in which judicial review is by appeal, requires that a motion for rehearing be filed before an 

appeal of a Commission order can be taken: 

First, the Procedural Order required that the Commission act to overturn it within one week 

after Citizens’ objections were due and just two weeks after the Order issued. Those are half the 

periods authorized by the Administrative Code (E Ariz. Admin. Code R14-3-110(B) (“Any party 

to the proceeding may serve and file five copies of exceptions to the proposed order within &I days 

after service thereof.”)). Citizens expedited its Objections, but shortening the Commission’s time to 

review was unfairly prejudicial if, as Citizens is informed and believes, at least one of the 

Commissioners was unavailable during the one-week review period. 

Second, as explained in the Objections, the Order was plainly wrong as a matter of law (the 

facts were undisputed) and constitutes a serious and highly prejudicial abuse of discretion: 

Although Ethical Rule 3.7 authorizes disqualification of a lawyer as an advocate at a 

hearing if “the lawyer is likely to be a necessary witness,” Mais cannot be a witness at the 

hearing because a scheduling order in the case required testimony to be prefiled, no one 

submitted testimony from Mais, and no one has asked for a waiver of the prefiling 

requirement. Indeed, no one even expressed any interest in taking discovery from or 

regarding Mais until after the hearing was supposed to have been completed and after he 

was named as substitute lead counsel. Contrary to the ALJ’s apparent assumption, 

Citizens is not “complain[ing] . . . that the attorneys who gave the advice are off-limits to 

discovery and cross examination” for any reason other than the fact that the time for 

discovery and prefiling testimony had already passed by the time the objectors suddenly 

professed an interest in Mais. To this day, nobody has ever even attempted “discovery 

and cross examination” of Mais or Brown & Bain, so Citizens has no occasion to 

“complain” about that. 

Even if Mais were likely to be a witness, he could not be a necessary witness because the 

undisputed evidence establishes that he did not provide substantive advice to Citizens, 
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and there are numerous alternative sources of evidence with respect to the limited 

procedural advice his firm gave, including the testimony of other lawyers (one of whom 

has already been named as a witness and from whom testimony on this subject was 

prefiled) and Brown & Bain’s memorandum of advice. 

Even if Mais were a likely and necessary witness, his testimony would not be contested 

because neither the fact nor the reasonableness of his advice has been disputed. Rule 

37(a)( 1) therefore exempts Mais fiom disqualification. 

Even if Mais were a likely and necessary witness, his disqualification would work a 

substantial hardship on Citizens, which has already had one lead counsel disqualified and 

is losing hundreds of thousands of dollars in carrying costs with each month of delay. 

Rule 3.7(a)(3) therefore exempts Mais from disqualification. 

Citizens applies for rehearing to give the Commission a reasonable opportunity to correct the 

mors of fact and law in the Procedural Order, to reverse the Order, and to direct that Mais be 

allowed to appear at the hearing on this application. Citizens believes that the letter and spirit of 

A.R.S. 0 40-253 suggest, if not require, that the Commission be given a reasonable opportunity to 

:orrect its Decision before Citizens seeks judicial review. 

This Application for Rehearing is supported by Citizens’ Objections to Procedural Order and 

Request for Full Commission Review dated July 22, 2002, and accompanying exhibits, a copy of 

which is attached and incorporated by reference. 

Dated: July 3 1,2002. 

Respectfully submitted, 

BROWN & BAIN, P.A. 

BY 
Joseph E. 
Anthony I!!arks 
2901 North Central Avenue 
Post Office Box 400 
Phoenix, Arizona 85001-0400 

Attorneys for Citizens Communications 
Company 
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4ttomeys for Citizens Communications Company 

7 

BEFORE THE ARIZONA CORPORATION COMMISSION 

WILLIAM A. MUNDELL 

IIM IRVIN 

MARC SPITZER 

CHAIRMAN 

COMMISSIONER 

COMMISSIONER 

[N THE MATTER OF THE APPLICATION 
3F THE ARIZONA ELECTRIC DIVISION 
3F CITIZENS COMMUNICATIONS 
COMPANY TO CHANGE THE CURRE”  
PURCHASED POWER AND FUEL 
ADJUSTMENT CLAUSE RATE, TO 
ESTABLISH A NEW PURCHASED POWER 
AND FUEL ADJUSTMENT CLAUSE 
BANK, AND TO REQUEST APPROVED 
GUIDELINES FOR THE RECOVERY OF 
COSTS INCURRED IN CONNECTION 
WITH ENERGY RISK MANAGEMENT 
INITIATIVES. 

DOCKET NO. E-01032C-00-0751 

CITIZENS’ OBJECTIONS TO 
PROCEDURAL ORDER AND REQUEST 

FOR FULL COMMISSION REVIEW 

ExDedited Review Requested: 

By order of the Aw, these objections will be 
deemed denied if the Commission takes no 

action by July 30,2002 

Citizens Communications Company hereby objects to the Procedural Order of the 

Administrative Law Judge dated July 16, 2002 (“Order”), which disqualifies Joseph Mais of Brown 

& Bain from appearing as Citizens’ counsel at the hearing on this application. For the reasons 

below, Citizens asks the Commission to take review, reverse the Order and direct that Mais be al- 

lowed to appear. Expedited review is requested because the ALJ has ordered that these objections 

will be denied if the Coiiimissioii takes no action by July 30, 2002. 
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Memorandum in Support of Objections 

For the second time in three months, the ALJ overseeing Citizens’ PPFAC Application has 

lisqualified Citizens’ chosen counsel at the behest of Citizens’ adversaries. Under Arizona law, 

‘every litigant has the right to the counsel of its choice.” Sec. Gen. Life Ins. Co. v. Superior Court, 

149 Ariz. 332, 335, 718 P.2d 985, 988 (1986). The Supreme Court has repeatedly cautioned that 

notions to disqualify opposing counsel are fraught with “obvious dangers,” must be “view[ed] with 

;uspicion,” and granted “[olnly in extreme circumstances.” Id. at 335, 718 P.2d at 988; Gonzez 1’. 

hperior Court, 149 Ariz. 223, 226, 717 P.2d 902, 905 (1986); Alexander v. Superior Court, 141 

G z .  157, 161, 685 P.2d 1309, 1313 (1984). Yet the Order (Tab A) marks the second implicit 

inding of such “extreme circumstances” in 90 days-a feat unprecedented in the 90 year history of 

.eported law in this state. 

In this instance, the ALJ has disqualified Mais of Brown & Bain (who replaced Citizens’ 

jriginal counsel, Michael Grant of Gallagher & Kennedy, after Gallagher & Kennedy was disqual- 

,fied) because Mais’ appearance supposedly would violate Ethical Rule 3.7(a) of the Arizona Rules 

If Professional Conduct. Rule 3.7(a) (Tab B) authorizes disqualification of a lawyer as an advocate 

it trial only where “tlre lawyer is likely to be a iiecessary witiress. ” Even then, disqualification is 

mproper if “the testiinoiry relates to an iirrcoittested isszie” or disqualification would ‘‘work 

iiibstantial hardslrip on the client. ” Here, the ALJ has disqualified Mais even though: 

Mais is more than not Zikely to be a witness; he cannot be a witness at the hearing. 

The procedural order in this case required testimony to be prefiled. The direct, rebuttal, 

surrebuttal and rejoinder testimony was completed and submitted many months ago, be- 

foke Mais appeared. No one submitted testimony from Mais. Indeed, no one even sought 

discovery from Mais. And no one has asked for a waiver of the prefiling requirement. 

Even if Mais had been named, he would not be a rrecessaty witness. Until Mais was 

named as substitute counsel, no one considered Mais to be a material witness, much less 

a necessary one. Citizens’ opponents argue that Mais was involved in Citizens’ analysis 

of Citizens’ rights under its power supply agreement with APS and its decision to 

renegotiate with APS rather than sue APS. But the evidence was undisputed: Mais did 
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not provide any substantive advice to Citizens. His sole role was to advise that civil law- 

suits in Arizona typically take several years to resolve and that preliminary injunctive 

relief would be unlikely in a breach of contract case between two large companies that 

was solely about money. Mais’ testimony is unnecessary because the same evidence is 

available from (1) Citizens’ lead counsel in the APS dispute (a Washington, D.C. lawyer 

who was named as a witness and who has provided written testimony), (2) contemp- 

oraneous notes and memos that were produced but generated no interest for months, until 

Mais was named as substitute lead counsel, and (3) if anyone truly had a legitimate 

interest in the subject, another Brown & Bain lawyer. 

Even if Mais were a likely and necessary witness, his testimony would not be con- 

tested. Brown & Bain’s advice regarding the speed of civil litigation in Arizona was 

hardly earthshattering. No one doubts that it was given, no one disputes its accuracy, and 

no one suggests that relying on it was unreasonable. 

Even if Mais were a likely and necessary witness, this second disqualification would 

work substantial hardship on Citizens. Over $100 million is at stake in this docket. 

Citizens’ PPFAC application has been pending for nearly two years, and no hearing has 

been scheduled. Citizens estimates that it losing about $25,000 per day in carrying 

charges. If Citizens has to replace its second lead counsel, the result will either be further 

delay or significant prejudice to Citizens’ ability to present its case. 

0 

The Order rewards patent gamesmanship, is contrary to every reported Arizona decision, and 

would seriously prejudice Citizens in a controversial and high-stakes case. To assure both fairness 

and the appearance of fairness, the Commission must reverse this second disqualification order. 

Factual and Procedural Background 

Because no party other than Citizens submitted any evidence in connection with the 

objections that spawned the Order, the underlying facts are not in dispute. 

In winter 2000 and spring 2001, Citizens and its counsel from the Washington, D.C. firm of 

Wright & Talisman, P.C. (,‘W&T’’) considered bringing an action against APS in an effort to force 

APS to abide by Citizens’ interpretation of a power supply contract between Citizens and APS. 
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[Declaration of Paul M. Flynn 77 2-3 (filed May 22, 2002) (Tab C)] W&T and lead counsel Paul 

Flynn were experts on power supply contracts and FERC litigation, but they suggested retaining 

local Arizona counsel “to advise [W&T] on procedural aspects of complex civil litigation in 

[Arizona courts], including such matters as the backlog of the civil docket in those courts, the degree 

of difficulty, in general, of obtaining preliminary injunctive relief in commercial litigation in such 

courts, and other tactical and procedural issues that would affect such a lawsuit and whether it could 

be resolved expeditiously.” [Id. 7 31 

To address W&T’s queries, Citizens retained Mais, a Brown & Bain partner who has 

represented Citizens in complex litigation matters in Arizona and elsewhere for more than a decade. 

[Id. 7 41 Brown & Bain associate Brian Lake, who is uninvolved in the PPFAC proceeding, assisted 

Mais. [Id.] W&T “did not ask Brown & Bain to opine regarding the merits of Citizens’ dispute 

witlt APS, or whether Citizeris sltoirld bring a Iaivsrrit or regrrlatory action against APS. ” [Id. 7 51 
Nor did Brown & Bain advise about FERC issues. Its advice was strictly limited to procedural 

issues regarding litigation in Arizona courts. As W&T partner Flynn said in the rebuttal testimony 

that Citizens submitted in connection with the merits hearing in this proceeding: 

[Olur communications with Citizens’ local Arizona counsel high- 
lighted that civil litigation in the Arizona federal court would confront 
an extremely crowded docket and take several years at best. Local 
counsel also reinforced our conclusion that a preliminary injunction 
precluding AF’S’s interpretation of the contract-and thereby granting 
Citizen[s] relief fiom high charges during the pendency of the lengthy 
litigation-would be very difficult to obtain in this lawsuit, as it would 
be essentially a contract suit for which money damages are usually 
recognized as sufficient. 

[Id. 761 

Contemporaneous documents unequivocally confirm Brown & Bain’s limited role. Both a 

four-page memorandum sent to Flynn (not Citizens) and Flynn’s handwritten notes of a telephone 

conversation with Mais demonstrate that “Brown & Bain lawyers did not advise [Flynt~], and to the 

best of [his] knowledge, did riot advise Citizens, about the merits of Citizens’ dispute with APS. ” 

[Id. 71 7-9 and Exs. 1 & 2 (Flynn’s contemporaneous handwritten notes of a conversation with Mais, 

and a memorandum from Mais and Lake to Flynn, respectively, reflecting advice)] Flynn is a wit- 
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less in this proceeding, and is “capable of testifying about the advice . . . that Brown & Bain lawyers 

xovided to Wright & Talisman and, through us, to Citizens.” [Id. 7 10 (emphasis added)] 

In sum, as Flynn says in his submitted rebuttal testimony, Mais and Lake simply advised 

Citizens-through W&T-that “civil litigation in the Arizona federal district court would confront 

an extremely crowded docket and take several years at best . . . [and that a] preliminary injunction 

xecluding APS’s interpretation of the contract-and thereby granting Citizen[s] relief from high 

:harges during the pendency of the lengthy litigation-would be very difficult to obtain in this 

lawsuit, as it would be essentially a contract suit for which money damages are usually recognized as 

jufficient.” [Flynn rebuttal testimony (submitted March 1, 2002) at 9-10; see also Flynn Decl. 

Exs. 1 & 21 This innocuous and irrefutable input confirmed W&T’s existing belief that Citizens 

should try to resolve the dispute with APS without taking legal action (either at FERC or in Arizona 

:ourt). Ultimately, Citizens chose to follow W&T’s recommendation and negotiated a new power 

supply agreement with APS. 

Flynn’s role as a witness in this proceeding requires some elaboration, and the attached 

timeline (Tab D) graphically illustrates the following discussion. RUCO, Staff and the intervenors, 

including Santa Cruz and Mohave Counties (the “Counties”), suggested that Citizens should have 

litigated rather than renegotiated with APS. More precisely, RUCO’s expert contends that Citizens 

should have filed a complaint at FERC. [Rosen direct testimony (submitted Feb. 8, 2002) at 21 

Staffs expert is more vague, but says that Citizens “might have” “request[ed] that [FERC] assist in 

the resolution of the dispute” and “perhaps [taken] other steps which, presumably, might have 

included civil litigation. [L. Smith direct testimony (submitted Feb. 8, 2002) at 61 In an effort to 

explain why it did not take legal action, Citizens waived any attorney-client privilege relating to the 

advice provided by W&T and Brown & Bain and produced the documents generated in the course of 

that advice. That waiver occurred on February 5,2002. 

Citizens’ supplemental data response accompanying the documents stated that Brown & Bain 

was hired “to advise on the tactical considerations of proceeding with court litigation in Arizona.” 

[Tab E (also stating that Brown & Bain “raised concerns about the pace of civil cases in the Arizona 

courts, and about the prospects for obtaining preliminary injunctive relief ’)I As discussed above, 
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Citizens submitted rebuttal testimony from Flynn on March 1, and in that testimony Flynn expressly 

discussed the role he and Brown & Bain played in advising Citizens. 

After Citizens waived the privilege, produced the documents, provided a supplemental data 

request response, and submitted the testimony of Flynn, the parties and intervenors expressed 

absolutely zero interest in Mais or Brown & Bain. In fact, even though Citizens waived the privilege 

seven weeks before the scheduled hearing on the merits, no party or intervenor requested additional 

information or discovery targeted toward Mais or Brown & Bain before the scheduled hearing date. 

When the deadline for Staff and intervenors to submit all direct and surrebuttal testimony and 

exhibits passed on March 13, 2002, none of them submitted any evidence regarding Mais or Brown 

& Bain or suggested a need for additional time or information to decide whether to do so.’ 

The final prehearing conference was held on March21 to settle the last details of the 

anticipated March 25 hearing. Nobody at that conference mentioned any possibility of testimony or 

evidence from Mais or Brown & Bain, or the possibility of extending any deadlines to add witnesses 

or take additional discovery. 

The final prehearing conference also served as the oral argument on the motion that 

ultimately led to the disqualification of Citizens’ original counsel, Gallagher & Kennedy, so the 

merits hearing that was scheduled on March25 never took place. To this day, no hearing on the 

merits has been scheduled despite Citizens’ repeated pleas that it be calendared. 

The ALJ disqualified Gallagher & Kennedy in a procedural order dated April 18. That order 

became final by its terms April 30. Just two days later, Citizens filed a notice of appearance listing 

Mais and Brown & Bain as its counsel. The Counties-who, along with everyone else, had 

exhibited total apathy toward Brown & Bain and its role-objected on the grounds that Rule 3.7 

prohibited Brown & Bain’s participation because “Mais is aZready a witness in this proceeding and 

’ The parties and intervenors certainly were aware of the significance of the testimony and 
evidence Citizens offered through Flynn’s testimony. Staff submitted extensive surrebuttal testi- 
mony explicitly attempting to counter Flynn’s testimony. [See L. Smith surrebuttal testimony at 1-2, 
5-7, 15-16 (Tab F)] For its part, the Counties threatened to “question Mr. Fi’ynn [at the hearing] 
regarding the written legal opinion and draft documents that were prepared by his firm.” [Mar. 12, 
2002 letter from Heyman (Counties’ lawyer) to Grant (Citizens’ former lawyer) (Tab G) (emphasis 
added)] 
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his role is likely to expand,” “[tlhefact is that Brown & Bain attorneys are witnesses in this case,’ 

and Mais’ testimony was “an integral part of their examination of Citizens’ witnesses” (emphasis 

supplied). Staff and RUCO later joined the objection. 

The Counties’ statements were simply untrue. Not only was Mais not “already a witness,’ 

but the deadline under the procedural order for prefiling testimony had expired more than eighi 

weeks earlier without any request for an extension. Furthermore, the “integral” testimony that Mais 

supposedly could provide was from a person in whom and on a subject in which neither the Counties 

nor anyone else had ever expressed any interest. Indeed, just a month earlier, on April 5, the Coun- 

ties had filed a “motion for findings of fact” (effectively a summary judgment motion) that focused 

on Citizens’ waiver of the attorney-client privilege. That motion repeatedly discussed Flynn’s 

advice and the fact that he was a witness and would be cross-examined. It even suggested (at 7 n.3) 

that “if Mr. Flynn is a witness, he and his firm will likely be disqualified from representing Citi- 

zens.” The motion mentioned Brown & Bain just once, in passing, and did not mention Mais at all. 

It certainly did not suggest that Mais was a witness or would have to be disqualified if he were. 

After briefing and argument, the ALJ issued the Order disqualifying Mais (although not 

Brown & Bain as a whole). Citizens now files these timely objectiom2 

Legal Argument 

Everyone agrees that the governing legal authority is Ethical Rule 3.7 of the Arizona Rules of 

Professional Conduct. Rule 3.7 was careklly crafted by the American Bar Association to discour- 

age the tactical disqualification motions that so plagued its predecessor, Disciplinary Rule 5- 102(A). 

See Cannon Airways, Inc. v. Franklin Holdings Cor-., 669 F. Supp. 96, 100 (D. Del. 1987) (“An 

important criticism of the [Disciplinary Rule 5-102(A) was] that it was susceptible to use as a tact- 

ical measure to disrupt an opposing party’s preparation for trial.”); see also Chappell v. Cosgrove, 

916 P.2d 836, 839 (N.M. 1996) (“[tlhe American Bar Association responded to these abuses by 

adopting [Rule] 3.7”); Am. Bar Ass’n, Annotated Model Rules ofProf’1 Conduct 364 (4th ed. 1999) 

The Order shortens Citizens’ objection time to half the ten-day period required by the 
Administrative Code. To expedite consideration, Citizens is filing these objections even before the 
shortened deadline. 
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(“Rule 3.7 gives greater weight to the client’s own judgment regarding choice of counsel”). 

When an opponent contends that another party’s lawyer must be disqualified because he or 

she has factual knowledge regarding the underlying dispute, Rule 3.7 prohibits the lawyer from 

serving as hearing counsel for a party if and only if the challenger proves that “the lawyer is likely to 

be a necessary witness.” Even then, the lawyer may appear if “the testimony relates to an uncon- 

tested issue” or “disqualification of the lawyer would work substantial hardship on the client. 

In this case, Mais has not been listed as a witness, he would not be a necessary witness even 

if he had been named, no one has contested the fact or accuracy of his limited advice on procedural 

issues, and a second disqualification of lead counsel would work a substantial hardship on Citizens. 

A. 

Mais should not have been disqualified because he was never “likely” to be a witness, and 

Mais Is Not Likely to Be a Necessary Witness at the Merits Hearing 

his testimony certainly is not “necessary” to this proceeding. 

1. Mais Is Not A Likely Witness 

As discussed above, the deadline for prefiling testimony in this proceeding had long passed 

by the time the Counties moved to disqualify Mais. Mais’ identity and role had been known for 

months, yet no one had sought discovery from him and no one had submitted testimony from him. 

No one had indicated the slightest interest in calling him for cross-examination. That was hardly 

surprising: the major thrust of Citizens’ opponents has been that Citizens should have filed an action 

against APS at FERC, and Mais had nothing whatsoever to do with that decision. Even assuming 

the ALJ has the authority to allow the objectors to call Mais as a surprise and adverse rebuttal wit- 

ness at the hearing, no one other than counsel motivated by a desire to disqualify him would do so. 

Discounting tactical gamesmanship, Mais is simply not likely to be a witness at the hearing. 

2. Mais Is Not a Necessary Witness. 

Even if Mais could be belatedly named, he certainly is not a “necessary” witness. 

Consistent with the purpose of Rule 3.7 and its concern for strategic disqualifications, an 

unbroken line of authority defines “necessary” narrowly. “A necessary witness is not the same thing 

as the ‘best’ witness. If the evidence that would be offered by having an opposing attorney testify 

can be elicited through other means, then the attorney is not a necessary witness.” Harter v. Ujiiv. of 
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Indianapolis, 5 F. Supp. 2d 657,665 (S.D. Ind. 1998). 

The Order ignores those “other means.” The advice given by Mais is fully reflected in the 

contemporaneous documents and in the testimony of Flynn. Mais cannot, therefore, be a “neces- 

sary” witness. See Hurter, 5 F. Supp. 2d at 666 (refusing to disqualify lawyer; “There is a long 

paper trail in this case. [The lawyer] said what she said and wrote what she wrote. Her testimony is 

not necessary to prove that those communications occurred.”); Horaist v. Doctor’s Hosp., 255 F.3d 

261, 267 (5th Cir. 2001) (same; “[elach item of information that [the lawyer] could provide is 

already available from another source”); Isaacson v. Keck, Mahin & Cafe, 61 Fair Emp. Prac. Cas. 

(BNA) 1140, 1142-43 (N.D. Ill. 1993) (same; available testimony from other participants in same 

investigation and internal memoranda defeated “necessity”); UFCFV Health & Welfare Fluid v. 

Darwin Lynch Adm’r, Inc., 781 F. Supp. 1067, 1071 (M.D. Pa. 1991) (same; available testimony 

from other witnesses defeated “necessity”); Smithson v. USF&G Co., 41 1 S.E.2d 850, 856 (W. Va. 

1991) (same); Humphrey ex rel. Minn. v. McLaren, 402 N.W.2d 535, 541-42 (Minn. 1987) (same; 

no necessity “[ilf the lawyer’s testimony is . . . already contained in a document admissible as an 

exhibit” or can be elicited through “[olther people who were present at the various meetings”). 

Indeed, before Mais was identified as Citizens’ hearing counsel, the Counties conceded that 

all they wanted to do was “question Mr. Flynn [at the hearing] regarding the written legal opinion 

and draft documents that were prepared by his firm.” [Mar. 12,2002 letter from Heyman (Counties’ 

lawyer) to Grant (Citizens’ former lawyer) (Tab G); see also Counties’ Objection at 2 (“the Counties 

will examine Citizens’ witnesses (including Messrs. Breen, Dabelstein and Flynn) regarding 

Mr. Mais’ letters [sic] and communications”)] If that was enough before Mais was identified as 

hearing counsel, why is it not enough after? 

Even if testimony on Brown & Bain’s advice were “necessary,” that testimony certainly was 

not necessary from Mais. Lake, the other Brown & Bain lawyer who gave the advice, is not working 

on this matter. If anyone were genuinely interested, Lake could easily testify without the need to 

disqualify Mais. See Spence v. Flynt, 816 P.2d 771, 779 (Wyo. 1991) (affirming refusal to dis- 

qualify plaintiffs counsel; defendant’s “own argument that other members of [plaintiffs] firm can 

be called to testify to the matters to which [plaintiffs trial counsel] can testify defeats the contention 

- 9 -  
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that [trial counsel] is a necessary witness”); Rule 3.7(b) (disqualification of one lawyer is not 

imputed to the entire firm). 

The only case the Order analyzes is Security General Life Insurance v. Superior Court, but 

that case confirms the ALJ’s error. In Security General, the plaintiff had listed an Arizona Depart- 

ment of Insurance employee as a witness in his case. 149 Ariz. at 333,718 P.2d at 986. The defend- 

ant’s initial counsel left her law firm, and the case was reassigned to another lawyer in the same firm 

who had previously served as Director of Insurance. Id. (Not unlike the transfer of this matter from 

Gallagher & Kennedy to Brown & Bain.) The plaintiff moved to disqualify the defendant’s counsel 

on the grounds that the new counsel “needed to testify about the insurance department’s investi- 

gations into various [of the defendant’s] practices,” even though the plaintiff already had listed a 

witness on a similar subject, the former Director had only tangential personal knowledge, and the 

plaintiff had never before expressed interest in the substitute counsel. Id. (Again similar to the 

present facts, except that, unlike here, there is no clear indication in Security General that the time 

for naming additional witnesses had already passed.) Plaintiff further contended that his adversary’s 

counsel was the “number one” expert on the subject of Insurance Department investigations. Id. 

The trial court disqualified defense counsel, and the defendant filed a special action. Id. After a 

lengthy discussion of the strong judicial disfavor of the exact strategic maneuver that the Counties 

successhlly made in these proceedings, the Arizona Supreme Court took special action jurisdiction 

and reversed the trial court’s Rule 3.7 disqualification of counsel, holding that the court abused its 

discretion because “there was no evidence to support the disqualification order.” Id. at 334-36, 7 18 

P.2d at 987-89.3 

So too here. Although the Order essentially limits Security General to its facts by analyzing 

it as an expert case, that case is also a “necessity” case. The Arizona Supreme Court unequivocally 

embraced the uniformly accepted reading of Rule 3.7 when it held that one seeking to disqualify 

opposing counsel on the basis of Rule 3.7 must “show that [the lawyer’s testimony] could not be 

In fact, in the history of Arizona state or federal courts, there is only one reported decision 
See upholding the disqualification of a lawyer-witness applying Rule 3.7 or its predecessor. 

Cottonwood Estates, Inc. v. Paradise Builders, Inc., 128 Ariz. 99,624 P.2d 296 (1981). 
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obtained from other witnesses.” Id. at 335, 718 P.2d at 988. The Court acknowledged that the 

former Director might be an “impressive expert witness,” but unless the proposed testimony was 

“unavailable elsewhere’’-including from “a host of departmental employees, past and present”-his 

testimony did not meet the necessity standard, and disqualification was erroneous. Id. at 335-36, 

718 P.2d at 988-89. 

The Order sidesteps that problem by asserting (at 6-7), without any explanation, that “Brown 

& Bain attorneys are the only persons who can provide underlying information regarding the legal 

advice they rendered on the purchase power litigation issue.” The Order accuses Citizens (at 7) of 

“having waived the attorney-client privilege” yet keeping “the attorneys who gave the advice . . . 

off-limits to discovery and cross-examination.” Both the factual premises of those statements and 

the Order’s legal conclusion are seriously flawed. 

First, the “underlying information” is available and substantively incontrovertible. 

The memorandum of advice that Brown & Bain provided describes the “underlying 

information,” as do Flynn’s handwritten notes, and Flynn has avowed that he is “capable 

of testifLing about the advice . . . that Brown & Bain lawyers provided to Wright & 

Talisman and, through us, to Citizens.” [Flynn Decl. 7 10 (emphasis added)] Although 

that avowal was and remains uncontroverted, the Order simply ignores it. Moreover, the 

information is available from the other Brown & Bain attorney, Lake. The “underlying 

information” cannot be “necessary”from Ahis because it is available elsewhere. 

The “underlying information” is based on analysis about which no seasoned Arizona 

litigator would disagree. According to the Administrative Office of the U.S. Courts, the 

Arizona federal court had the second slowest civil docket among all 90+ federal districts 

in the United States for the fiscal year ending September 2000. [Tab H] Arizona state 

courts are not much faster in resolving complex civil disputes. And both federal and state 

courts here rarely grant interim injunctive relief in disputes over money, because the 

“irreparable harm” necessary to support such a finding is generally absent-ertainly not 

in cases involving two sizeable companies. If there is a contrary view, the objectors have 

yet to identify it. The “underlying information” cannot be “necessary” because it is 

* 
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undisputed. See Rule 3.7(a)( 1) (disqualification inappropriate if “the [lawyer’s proposed] 

testimony relates to an uncontested i~sue”) .~ 

Second, even if the “underlying information” were unavailable and debated here, it cannot 

justify disqualification because it is tangential. See, e.g., Harter, 5 F. Supp. 2d at 666 (“Questions 

about why [the lawyer] wrote what she wrote are at best only marginally relevant”); Humplzrey, 402 

N.W.2d at 541 (“If the lawyer’s testimony is . . . quite peripheral, . . . ordinarily the lawyer is not a 

necessary witness and need not recuse as trial counsel.”); S&S Hotel Ventures L.P. v. 777 S.H. 

Corp., 508 N.E.2d 647, 651 (N.Y. 1987) (“Testimony may be relevant and even highly useful but 

still not strictly necessary. A finding of necessity takes into account such factors as the significance 

of the matters . . . .”); LeaseAmerica Corp. v. Stewart, 876 P.2d 184, 191 (Kan. Ct. App. 1994) 

(reversing Rule 3.7 disqualification; necessity “will generally require that the opposing party demon- 

strate that the advocate’s testimony will be substantially useful to that party”) (citation omitted). 

Third, Citizens did not put Mais and Brown & Bain “off-limits to discovery and cross-exam- 

[nation.” Citizens’ opponents simply elected not to take discovery from Mais and showed no interest 

In cross-examining him until months after the original hearing date, when Mais was named as 

substitute counsel. The Order itself states (at 8) that “Citizens’ decision not to pursue litigation 

against APS regarding the purchase power dispute was placed at issue in this case many months 

ago.” Yet neither the Counties nor Staff nor RUCO nor any of the other intervenors (1) served data 

requests regarding Mais or his role; (2) asked to depose Mais or anyone else on the subject; or (3) 

If the Order’s cryptic reference to “underlying information” means that Mais might have a 
slightly different perspective on what happened than reflected in the contemporaneous handwritten 
notes and memoranda or the testimony of other participants in the same events, the Order eviscerates 
the “necessity” rule. A former Insurance Director surely knows slightly different things (as either an 
zxpert or percipient witness) than “a host of departmental employees, past and present,” but he was 
not “necessary” in Security General. A memorandum’s author always has “underlying information” 
that is something less than 100% reflected in a document, but that did not make the lawyer 
‘necessary” in Harter or Isaacson. One participant in a meeting or events obviously Gas a different 
3erception of what happened than any other, but than did not make the lawyers “necessary” in 
Chappell, Cannon Airways, Horaist, Smithson, Humphrey, Isaacson, or UFCW. Courts consistently 
-eject the suggestion that counsel is “necessary” merely because there is some nuance his or her 
spponent wants to probe, because if the law were otherwise, every person with any percipient 
cnowledge would be “necessary,” and Rule 3.7’s attempt to stop tactical disqualifications would 
:asily be thwarted. 

4 
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stated any intention to call any Brown & Bain witness or to introduce any document written by 

Brown & Bain or reflecting its advice. They had ample opportunity to seek discovery regarding 

Mais’ role, yet they did not do so and did not seek to extend discovery or postpone the hearing to do 

so. As their pre-filed testimony and their briefing on the Counties’ “motion for findings” indicate, 

they properly focused on Flynn, who did advise Citizens on whether to renegotiate rather than 

litigate, who has submitted written testimony, and who wiZZ appear for cross-examination. 

In short, the late-blooming interest in Mais and Brown & Bain is nothing but the kind of 

“tactical contrivance to trigger disqualification” that courts so deplore. Sellers v. Superior Cozirt, 

154 Ariz. 281,288,742 P.2d 292,299 (Ct. App. 1987) (reversing disqualification). 

B. Even If Mais Were Likely to Be a Necessary Witness, 
It Is Inappropriate to Disqualify Him 

Even where a lawyer is likely to be a necessary witness, Rule 3.7 provides that he still may 

-epresent his client at trial if “the testimony relates to an uncontested issue” or “disqualification of 

he lawyer would work substantial hardship on the client.” Both exceptions apply. 

1. Any Testimony by Mais Would Be Uncontested 

If Mais were to testify, he would testify only on an undisputed point-that Brown & Bain 

idvised W&T that Arizona courts typically take years to resolve complex civil litigation and 

Jreliminary injunctive relief was not likely. No one has ever disputed whether Brown & Bain in fact 

;ave that advice, whether that advice was accurate, or whether W&T and Citizens could reasonably 

iccept that advice. The ALJ concluded that Mais’ advice and testimony would relate to a contested 

ssue: whether to litigate the purchase power dispute with APS. But the ziizdispirfed evideitce is that 

Browiz & Baiiz did itof address flzaf subject. W&T advised on that subject, and that is why Flynn is 

1 witness. Brown & Bain never evaluated or discussed the merits of Citizens’ substantive position, 

he wisdom of filing suit at FERC, or the pros and cons of whether to file suit at all. [See Flynn 

3ecl. 77 5, 7-91 

2. Disqualifying Mais Would Work a Serious 
and Unjustified Hardship on Citizens 

Disqualifying Citizens’ lead counsel for a second time would impose serious hardship on 
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Citizens and raise palpable due process concerns. Citizens turned to Mais after Gallagher & 

Kennedy was disqualified because Mais had represented Citizens in high stakes, complex litigatior 

for years. Time was and is of the essence. Everyone agrees that Citizens actually spent over SlOC 

million to purchase power for which it has not been reimbursed. The application for reimbursemenl 

has been pending for two years, and Citizens is incurring an estimated $750,000 of carrying costs 

every month. Citizens cannot afford hrther delay, but neither can it risk going to trial for such large 

stakes without hlly prepared counsel with whom it has a longstanding relationship. 

The ALJ did not seem to doubt this, but essentially suggested that Citizens should have seen 

this coming because it hired a lawyer who had advised it in connection with the APS dispute. Citing 

the commentary to Rule 3.7, the ALJ observed (at 7) that it may be “relevant that one or both parties 

could reasonably foresee that the lawyer probably would be a witness.” But there was no reason for 

anyone to foresee that Mais would be a witness at the hearing. By the time Mais was named, the 

discovery had been taken, the written testimony had been submitted and nobody had shown the 

slightest interest in calling him to testify. 

Finally, the ALJ suggested (at 7-8) that Citizens’ hardship “must be balanced against the 

need for opposing counsel to probe the reasonableness of the advice given by the Brown & Bain 

attorneys” and that “it should not have come as a surprise to Citizens that the opposing parties would 

seek to conduct discovery on, and perhaps cross-examine, all of the attorneys who rendered legal 

advice regarding the purchase power dispute litigation strategy.” Again, however, Citizens never 

tried to bar its opponents from “hlly examin[ing] the underlying basis for the legal advice rendered 

regarding the Company’s litigation strategy” [Order at 81. Staff, RUCO and the intervenors had 

every opportunity, for months, to take discovery from Mais and Brown & Bain. They chose not to. 

Conclusion 

According to the ALJ, Mais went from being someone that everybody knew about but 

nobody cared about on May 1, to being a likely and necessary witness on May 2-the day after his 

appearance as Citizens’ hearing counsel was announced. That makes no sense as a matter of fact or 

law. Facts are often disputed, and the law contains much more gray than black and white. But here 

there is no dispute of fact, and there are no shades of gray. No Arizona court or administrative body 
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has ordered disqualification in circumstances such as these. 

To uphold the ALJ's Order would gravely prejudice Citizens and would unjustly reward 

blatant gamesmanship by its opponents. The Commission should immediately reverse the Order 

disqualifjing Mais and direct the ALJ to act promptly on Citizens' request for a hearing date. 

Dated: July 22,2002. 

Respectfully submitted, 

BROWN & BAIN, P.A. 

Attorneys for Citizens Communications 
Company 

Original and ten copies filed 
July 22,2002 with: 

Docket Control 
Arizona Corporation Commission 
1200 West Washington 
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BEFORE TIZE ARIZONA CORPORATION COMMISSiON 

VlLLLAM A. MUNDELL 
C” 

IMIRVIN 
COMMISSIONER 

IIZARC SPITZER 
COMMISSIONER 

N THE MATTER OF THE APPLICATION OF 
ME ARIZONA ELECTRIC DIVISION OF 
ZITEENS COMMUNICATIONS COMPANY TO 
ZHANGE THE CURRENT PURCHASED POWER 
W FUEL ADJUSTMENT CLAUSE RATE, TO 
STABLISH A NEW PURCHASED POWER AND 
VEL ADJUSTMENT CLAUSE BANK, AND TO 
LEQUEST APPROVED GUIDELINES FOR THE 
LECOVERY OF COSTS INCURRED IN 
2O”ECTION WITH ENERGY RISK 
vlANAGEMENT INITIATIVES. 

%Y THE COMMISSION: 

DOCKET NO. E-01032C-00-075 1 

PROCEDURAL ORDER 

On September 28,2000, the Arizona Electric Division (‘“AED”) of Citizens Communications 

Zompany (“Citizens”) filed with the Arizona Corporation Commission (“Commissian”) an 

pplication to change the current purchased power and &el adjustment clause rate (“PPFAC”), to 

atablish a new PPFAC bank, and to begin accruing carrying charges and to request approved 

pidelines for the recovery of costs incurred in connection with energy risk management initiatives 

:“Application”). 

By Procedural Order issued April 18, 2002, the law firm of Gallagher & Kennedy was 

lisqualified from representing Citizens in this matter. Citizens was directed file an appearance oj 

jubstitute counsel as soon as practicable. 

On May 2, 2002, the law firm of Brown & B i n ,  P.A. (“Brown & Bain”) entered ax 

appearance as counsel on behalf of Citizens. 

On May 9,2002, Mohave and Santa Cruz Counties (“Counties”) filed an Objection to Noticc 

of Appearance of Substitute Counsel. On May 14, 2002, Staff filed a Joinder in the Counties 

objection to Brown & Bain’s representation. On May 22, 2002, the Residential Utility Consume 

Ofice (“RUCO”) filed a joinder in the Counties’ opposition to Brown & Bain’s appearance a 

counsel for Citizens in this case. 
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On May 22,2002, Brown & Bain filed a Reply in Support of Its Notice of Appearance of 

iubstitute Counsel. 

Responses were filed on May 29,2002 by the Counties, Staff, and RUCO. 

On June 3,2002, Brown & Bain filed a Surreply in Support of its Notice of Appearance of 

Substitute Counsel. 

Pursuant to Procedural Order issued June 11,2002, oral argument was conducted on July 

!, 2002. 

3pposition to Brown & Bain’s Representation 

The Counties contend that, because attorneys from Brown & Bain previously provided legal 

tdvice to Citizens with respect to its purchase power dispute with Arizona Public Service Company 

”Aps”’), the entire Brown & Bain firm should be disqualified. According to the Counties, Joseph 

Vzais and any other Brown & Bain attorney who provided advice to Citizens regarding the purchase 

lower dispute are potential witnesses in this proceeding because Citizens previously waived the 

tttorney-client privilege regarding that dispute. The Counties claim that Rule 42, Rules of the 

4rizona Supreme Court (Ethical Rule “ER” 3.7), prevents an attorney from appearing as an advocate 

,n a proceeding in which the attorney is likely to be a necessary witness. ER 3.7 provides as follows: 

(a) A lawyer shall not act as advocate at a trial in which the lawyer 
is likely to be a necessary witness except where: 
(1) the testimony relates to an uncontested issue; 
(2) the testimony relates to the nature and value of legal 

(3) disqualification of the lawyer would work substantial 

(b) A lawyer may act as an advocate in a trial in which another 
lawyer in the lawyer’s firm is likely to be called as a witness 
unless precluded from doing so by ER 1.7’ or ER 1 .g2. 

services rendered in the case; or 

hardship on the client. 

’ ER 1.7(a) prohibits a lawyer from representing a client if that representation is directly adverse to another client, unles 
the lawyer reasonably believes the representation will not be adverse and both clients consent to the representation. El 
1.7@) provides that a lawyer may not represent a client if the representation may be materially limited by the lawyer’ 
responsibilities to another client or to a third person, or by the lawyer’s own interests, unless the lawyer reasonabl 
believes the representation will not be adversely affected and the client consents after consultation. 

ER 1.9 provides that a lawyer who previously represented a client is prohibited from representing another person in th 
same or substantially related matter in which that person’s interests are materially adverse to the interests of the forme 
client, unless the former client consents. 

S/h/dnodeslPO/citizmsppfacBrown&Bain00-075 1 2 
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The Counties assert that the commea~ts to ER 3.7 support their opposition to Brown &-Bain’s 

mntinued representation. The comments indicate that because a witness must testify on the basis of 

lersonal knowledge, while an advocate is expected to explain evidence given by others, it may not be 

:lear if an advocate-witness is offering proof or an analysis of the proof. The Counties cite 

Sottonwood Estates, Inc. v. Paradise Builders, Inc., 128 Ariz. 99 (1981), for the proposition that a 

awyer should not be permitted to represent a client in a case where he may also be called as a 

&ness. In Cottonwood, the Arizona Supreme Court upheld the trial court’s decision to disqualify 

he defendqt’s attorney in a breach of contract case, where the plaintiff intended to call the 

iefendant’s attorney as a witness due to his personal knowledge regarding the defendant’s assets and 

iabilities. The Counties claim that, although Cottonwood was decided prior to implementation of the 

:went Rules of Professional Conduct, a subsequent case decided after enactment of the current Rules 

: i t4  Cottonwood with approval. See, Sellers v. Superior Court, 154 Ariz. 289 (1987). 

The Counties also cite Security General Life Ins. Co. v. Superior Court, 149 Ariz. 332 (1986) 

1s supporting precedent. In Security General, the Arizona Supreme Court established a two-part 

:riteria for establishing whether an attorney is a necessary witness pursuant to ER 3.7. The Court 

ield that the proposed testimony must be relevant and material, and that the testimony must be 

mobtainable elsewhere. Id. at 335. The Counties argue that both prongs of the Security General 

:ase are met here because the purchase power dispute is a material issue in this case, and because 

Brown & Bain attorneys are the only persons who can provide underlying information regarding the 

assumptions they made, the analysis they undertook, and the advice they rendered. 

The Counties also argue that the representation by a different Brown gi Bain attorney (other 

than those who offered legal advice on the purchase power dispute) is not permissible. The Counties 

acknowledge that ER 3.7(b) permits representation by another member of the firm that will not 

appear as a witness, as long as such representation will not result in a conflict of interest or 

compromise the interests of a former client. However, the Counties contend that continued 

representation by the firm will create an unacceptable dilemma for an attorney who may be forced to 

choose between zealously representing his client or defending the testimony of his partner. 

- 

Finally, the Counties claim that Brown & Bah’s disqualification will not cause a substantial 

S/h/dnodcslPOlcitizcnsppCacBrown&BainOO-O75 1 3 
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hardship for Citizens. The Counties assert that because there are no current deadlines in place, mi no 

hearing date has been set, Citizens will not be prejudiced by having to select new counsel at this stage 

of the proceeding. 

Staff agrees with the Counties’ opposition to Brown’& Bain’s representation in this 

proceeding. Staff claims that the testimony and pleadings submitted in this case make it clear that 

Mr. Mais is a potential witness due to Citizens’ waiver of the attorney-client privilege. Staff argues 

that Mr. Mais is not a witness just as to tangential facts but was involved, by Citizens’ prior 

admission, in rendering advice regarding state law claims and the possibility and timing of initiating a 

lawsuit against APS. Staff concludes that, at a minimum, the Brown & Bain attorneys that gave legal 

advice regarding the purchase power dispute should be disqualified. 

RUCO claims that it cannot take a position on disqualification until the Commission 

investigates and examines Mr. Mais under oath regarding his advice on the purchase power dispute. 

RUCO suggests that a preliminary hearing should be conducted to determine whether Citizens’ 

communications with Mr. Mais contradict Company witness Flynn’s pre-filed testimony. 

Citizens’ Response to the Request for Disqualification 

Citizens contends that the proponents of disqualification bear a heavy burden to prove that the 

criteria set forth in ER 3.7 have been met. Citizens claims first that, contrary to the opposing parties’ 

arguments, Mr. Mais is not a witness in this case because he was not noticed as a witness prior to the 

previously established March 13,2002 deadline for filing testimony. In addition, Citizens asserts that 

no other party appeared interested in the testimony of Brown & Bain’s attorneys until after the firm 

entered an appearance on behalf of Citizens. Citizens argues that this disinterest in Brown & Bain’s 

prior legal advice shows that the opposing parties have contrived a conflict of interest to trigger 

disqualification. 

- 

Citizens also argues that Mr. Mais is not a necessary witness under ER 3.7. Citizens contends 

that the opposing parties’ arguments fail to meet the criteria described in the Security General case 

because Mr. Mais’ testimony is neither material nor unobtainable elsewhere. Citizens argues that 

Brown & Bain’s previous legal advice was limited to rendering an opinion on the practical likelihood 

of getting prompt attention fiom an Arizona state or federal court, if the Company were to file a civil 

S/hldnodeslPO/citizcnsppfacBrown&Bain00-75 1 4 
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lawsuit against APS. Thus, according to Citizens, Brown & Bain’s earlier legal advice is tangential 

to the issues pending before the Commission in this proceeding. Citizens also contends that there are 

numerous sources of the identical evidence regarding Brown & Bah’s earlier legal advice. Citizens 

asserts that the advice given by Mr. Mak is reflected in contemporaneous documents and the 

testimony of Mr. Flynn. As a result, Citizens argues that the incremental value of probing the 

underlying assumptions of Brown & Bain’s advice is too remote to warrant imposing the penalty of 

denying Citizens its chosen counsel. As an alternative, Citizens offered that the co-author of the 

April 26,2001 memorandum to Mr. Flynn (Brian Lake) could be called to testify regarding Brown & 

Bain’s prior legal advice to Citizens. 

The final argument raised by Citizens is that two of the exceptions to ER 3.7(a) apply in this 

case. Citizens claims that there is no “contested issue” at stake because Brown & Bain’s earlier legal 

advice was limited to describing procedural aspects of Arizona state and federal litigation. Citizens 

also asserts that the opposing parties have understated the “hardship” that would be imposed by 

disqualifying Brown & Bain. Citizens contends that it would be deprived of its trusted, longstanding 

counsel, and that it would be difficult to find representation in this complex case because most large 

firms in Arizona would likely have some sort of conflict due to representation of Pinnacle West and 

its subsidiary companies, including APS. 

Discussion and Conclusion 

As stated in the April 18, 2002 Procedural Order issued in this case, ‘‘[tlhe disqualification of 

an attorney or a firm from a proceeding is not a matter that the Commission takes lightly.” The prior 

Procedural Order expressed concerns with avoiding “the perception of impropriety” and with 

ensuring that all parties are afforded “hll due process.” In order to protect the integrity of the 

Commission’s process, the Procedural Order disqualified Citizens’ prior counsel in this case because 

one of the firm’s founding members served on the Board of Directors of Pinnacle West and APS at 

the time that Citizens was embroiled in a dispute with those companies regarding interpretation of the 

prior purchased power agreement. 

- 

Brown & Bain’s representation of Citizens in this matter does not raise the same type oj 

public policy concerns stated in the prior Procedural Order. However, the firm’s representation raises 

Slhldnodcs/PO/citimsppfacBrown&BainW-O751 5 
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The more difficult question is whether the information that would be provided by Mr. Mais 

.estimony is ‘’unobtainable elsewhere.” In the Security General case, the Arizona Supreme Cour 

letermined that the plaintiff failed to show that the defendant attorney’s testimony could not bc 

Dbtained from other witnesses. Security General at 335. The Court found that the defendant’: 

attorney, who had previously served as Director of the Arizona Departments of Insurance and 

Administration, had no’ personal knowledge regarding either the plaintiff or the defendant attorney’s 

client that was unobtainable “from a host of departmental employees, past and present.” Id. 

Accordingly, the Court vacated the trial court’s disqualification of the defendant’s law firm. 

The facts presented in this case are significantly different. Here, although Citizens has 

presented the testimony of another firm’s attorney regarding Brown & Bain’s advice, as well as a 

memorandum prepared by Brown & Bain, Brown & Bain attorneys are the only persons who can 

DOCKET NO. E-01032~-00-075 1 

different issue that requires interpretation of the Arizona Supreme Court’s rules, specifically ER 3.7 

rhich addresses situations where a lawyer is required to appear as a witness. 

The Necessarv; Witness Standard 

As stated above, with certain exceptions ER 3.7 generally precludes a lawyer from 

epresenting a client at trial when the lawyer “is likely to be a necessary witness.” Since Mr. Mais is 

pparently the only Brown & Bain attorney who rendered advice regarding the purchase power issue 

nd is also representing Citizens in this proceeding, the threshold question that must be answered is 

vhether hlr. Mais is a necessary witness in this case. The Security General case was cited by both 

ides of the dispute in support of their respective positions on this issue. As described above, the 

;ecurity General definition of necessity requires that the proposed testimony must be “relevant and 

naterial” and that it must be “unobtainable elsewhere.” 

With respect to whether Mr. Mais’ testimony would be relevant and material, the decision by 

Zitizens whether to pursue litigation against APS is an issue in this case and Citizens, having waived 

he attorney-client privilege with respect to that issue, has opened up for litigation in this case the 

easonableness of the legal advice given. As such, testimony by attorneys from Brown & Bain 

,egarding legal advice given on the purchase power dispute would be relevant and material in thi5 
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xovide underlying information regarding the legal advice they rendered on the purchase-power 

itigation issue. Unlike the situation in Security General, where the plaintiff was attempting to elicit 

zeneral expert opinion testimony fiom the defendant’s counsel because of that attorney’s employment 

>ackground, in this case the Counties and Staff seek factual testimony regarding the basis of the legal 

&ice  given to Citizens. Citizens, having waived the attorney-client privilege with respect to that 

legal advice, should not now be heard to complain (subject to the exceptions discussed below) that 

5e attorneys who gave the advice are off-limits to discovery and cross-examination. Because the 

mderlying basis of the advice given by the Brown & B a h  attorneys is not obtainable fiom any other 

iouce, the second prong of the Security General test is also met. 

ExceDtions to the Necessary Witness Standard 

The next question to be considered is whether any of the ER 3.7(a) exceptions apply. 

Idthough Citizens contends any testimony by Brown & Bain lawyers would relate to an “uncontested 

issue,” thereby invoking the ER 3.7(a)(l) exception, the issue of advice given regarding whether to 

litigate the purchase power dispute with APS is a contested issue in this case. Therefore, despite 

Citizens’ claim that Brown & Bain gave only limited procedural advice on that issue, the firm’s 

advice was not given regarding an uncontested issue. The exception in ER 3.7(a)(2), which relates to 

testimony regarding attorney fees, is clearly not relevant here. 

The most subjective of the exceptions is ER 3.7(a)(3), which is invoked if disqualification 

would cause a “substantial hardship on the client.” The Comments regarding this section indicate 

that “a balancing is required between the interests of the client and those of the opposing party” and 

that, in assessing hardship, “due regard must be given to the effect of disqualification on the lawyer’s 

client.” However, the Comments also state that “[Ilt is relevant that one or both parties could 

reasonably foresee that the lawyer would probably be a witness (emphasis added).” 

In this case, Citizens has alleged hardship to the extent that it will deprived of its trustec 

counsel, the difficulty of Citizens finding acceptable replacement counsel, and due to additiona 

delays in the case that will cause the Company to incur carrying charges associated with the PPFAC 

costs. However, the Company’s alleged hardship must be balanced against the need for opposini 

counsel to probe the reasonableness of the advice given by the Brown & Bain attorneys, as well as thc 

SINdnodeslPOlciti~nsppfacBrown&Bain00-0751 7 
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Since Mr. Lake has not entered an appearance in this case, the disqualification technically applies at this time only to 

Mr. Mais. 
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ntegrity of the Commission’s process. .. 
As indicated in the Comments to ER 3.7 cited above, another factor that must be considered is 

vhether both sides could or should have reasonably forkseen that the Brown & Bain attorneys who 

pve advice on the purchase power dispute were likely to be witnesses. Citizens’ decision not to 

)ursue litigation against APS regarding the purchase power dispute was placed at issue in this case 

nany months ago. Indeed, the Company’s legal strategy to waive the attorney-client privilege 

negarding that decision was directed at countering the opposing parties’ claims that the issue should 

lave been litigated. Thus, it should not have come as a surprise to Citizens that the opposing parties 

would seek to conduct discovery on, and perhaps cross-examine, all of the attorneys who rendered 

egal advice regarding the purchase power dispute litigation strategy. Weighing all of these factors, 

he potential hardship to Citizens is not sufficient to overcome the need to afford all parties the ability 

o hlly examine the underlying basis for the legal advice rendered regarding the Company’s litigation 

itrategy against APS. 

Pursuant to ER 3.7(a), and based on the information in the record as it currently exists, Mr. 

Mais and Mr. Lake are disqualified from representing Citizens in this proceeding due to the 

likelihood that one or both of those individuals may be necessary witnesses3. 

Disqualification of Entire Finn 

The final issue to be considered is whether the entire firm of Brown & Bain should be 

disqualified. As described above, ER 3.7@) permits a lawyer to act as an advocate in a trial in which 

another lawyer in the same firm is likely to be a witness, unless prohibited from doing so due to E 

conflict of interest (ER 1.7) or where the interests of a former client would be compromised (ER 1.9) 

The Counties argue that the entire firm should be disqualified because the remaining attorneys in tht 

firm could face the dilemma of having to decide whether to defend the client’s interests or those o 

another member of the firm. At the oral argument, Staff indicated that it is opposed only to continue( 

representation by attorneys for Brown & Bain who were involved in rendering advice regarding tht 

purchase power dispute with APS. 
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As explained above, the issue presented by Brown & Bain's representation in this proceeding 

ioes not raise the same type of public perception or appearance of impropriety concerns that were 

iiscussed in the April 18, 2002 Procedural Order. Rather, the dispute before the Commission 

mvolves a nmow issue created when an attorney representing a client may also be required to be a 

witness in the case. Although Messrs. Mais or Lake may be necessary witnesses pursuant to ER 

3.7(a), the Counties have not presented a sufficient basis for disqualification of the entire Brown & 

Bain firm, pursuant to ER 3.7(b). The Counties' suggestion that the remaining attorneys may face an 

mcomfortable dilemma if their partners are required to testify does not justify the blanket prohibition 

hat the Counties request. Absent a conflict under ER 1.7, or compromising a former client's interests 

mder ER1.9, ER 3.7(b) permits other members of the firm who are not necessary witnesses to 

:ontinue to represent the client. Based on the existing record and information, and subject to the 

jpecific disqualifications discussed above, the remainder of the law firm of Brown & Bain shall not 

)e disqualified from representing Citizens in this matter. 

IT IS THEREFORE ORDERED that Joseph Mais and Brian Lake are disqualified from 

representing Citizens in this proceeding pursuant to ER 3.7. 

IT IS FURTHER ORDERED that any objections to this Procedural Order shall be filed by no 

later than July 23,2002. 

IT IS FURTHER ORDERED that if the Commission takes no action regarding any such 

objections by July 30,2002, the objections will be deemed denied. 

DATED this /6 t'r day of July, 2002. 

DWICHT D. NODES 
ASSISTANT CHIEF ADMINISTRATIVE LAW JUDGE 

... 

... 

... 

Sfh/dnodeslP0/citimensppfacBrown&Bain00-75 1 9 



1 

2 

3 

4 

5 

6 

7 

8 

9 

- 10 

11 

12 

13 

14 

15 

16 

17 

I8 

19 

2c 

21 

2; 

2: 

2r 

21 

2t 

2' 

2 

mailddelivered 

xeph E. Mais 
nthony L. Marks 
ROWN & BAIN, P.A. 
901 North Central Avenue 
.O. Box 400 
hoenix, Arizona 85001-0400 
,ttorneys for Citizens Communications 
:ompany 

baniel W. Pozefsky 
SJCO 
828 N. Central Ave., Suite 1200 
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ER 3.7. Lawyer as Witness 

(a) A lawyer shall not act as advocate at a trial in which the lawyer is likely to be a 
necessary witness except where: 

(1) the testimony relates to an uncontested issue; 

(2) the testimony relates to the nature and value of the legal services rendered 
in the case; or 

(3) disqualification of the lawyer would work substantial hardship on the 
client. 

(b) A lawyer may act as advocate in a trial in which another lawyer in the lawyer’s 
firm is likely to be called as a witness unless precluded fiom doing so by ER 1.7 or ER 1.9. 

Comment 

Combining the roles of advocate and witness can prejudice the opposing party and can 
involve a conflict of interest between the lawyer and client. 

The opposing party has proper objection where the combination of roles may prejudice 
that party’s rights in the litigation. A witness is required to testifjr on the basis or personal 
knowledge, while an advocate is expected to explain and comment on evidence given by others. 
It may not be clear whether a statement by an advocate-witness should be taken as proof or as an 
analysis of the proof. 

Paragraph (a)( 1) recognizes that if the testimony will be uncontested, the ambiguities in 
the dual role are purely theoretical. Paragraph (a)(2) recognizes that where the testimony 
concerns the extent and value of legal services rendered in the action in which the testimony is 
offered, permitting the lawyers to testify avoids the need for a second trial with new counsel to 
resolve that issue. Moreover, in such a situation the judge has first hand knowledge of the matter 
in issue; hence, there is less dependence on the adversary process to test the credibility of the 
testimony. 

Apart from these two exceptions, paragraph (a)(3) recognizes that a balancing is required 
between the interests of the client and those of the opposing party. Whether the opposing party 
is likely to suffer prejudice depends on the nature of the case, the importance and probable tenor 
of the lawyer’s testimony, and the probability that the lawyer’s testimony will conflict with that 
of other witnesses. Even if there is risk of such prejudice, in determining whether the lawyer 
should be disqualified due regard must be given to the effect of disqualification on the lawyer’s 
client. It is relevant that one or both parties could reasonably foresee that the lawyer would 
probably be a witness. The principle of imputed disqualification stated in ER 1.10 has no 
application to this aspect of the problem. 

Whether the combination of roles involves an improper conflict of interest with respect to 
the client is determined by ER 1.7 or 1.9. For example, if there is likely to be substantial conflict 
between the testimony of the client and that of the lawyer or a member of the lawyer’s firm, the 



I ’  I 

representation is improper. The problem can arise whether the lawyer is called as a witness on 
behalf of the client or is called by the opposing party. Determining whether or not such a 
conflict exists is primarily the responsibility of the lawyer involved. See Comment to ER 1.7. If 
a lawyer who is a member of a firm may not act as both advocate and witness by reason of 
conflict of interest, ER 1.10 disqualifies the firm also. 

Code Comparison 

DR 5-102(A) prohibited a lawyer, or the lawyer’s h, fiom serving as advocate if the 
lawyer “learns or it is obvious that he or a lawyer in his h ought to be called as a witness on 
behalf of his client.” DR 5-102(B) provided that a lawyer, and the lawyer’s firm, could continue 
representation if the “lawyer learns or it is obvious that he or a lawyer in his firm may be called 
as a witness other than on behalf of his client . . . until it is apparent that his testimony is or may 
be prejudicial to his client.” DR 5-101@) permitted a lawyer to testify while representing a 
client: “( 1) If the testimony will relate solely to an uncontested matter. (2) If the testimony will 
relate solely to a matter of formality and there is no reason to believe that substantial evidence 
will be offered in opposition to the testimony. (3) If the testimony will relate solely to the nature 
and value of legal services rendered in the case by the lawyer or his firm to the client. (4) As to 
any matter if refhsal would work a substantial hardship on the client because of the distinctive 
value of the lawyer or his firm as counsel in the particular case.” 

The exception stated in (a)(l) consolidates provisions of DR 5-101@)(1) and (2). 
Testimony relating to a formality, referred to in DR 5-101(B)(2), in effect defines the phrase 
“uncontested issue,” and is redundant. 

- 2 -  
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familiar With the Arizona fedcral and state court system to advise us on procedural aspects 

:ompltx civil litigation in those fora, including such matters LIS the bdCklog of the civil docket 

[hose courts, the de- of difficulty, in general, of obtaining preliminary injunctive relief 

:ommercial litigation in such courts, and other tactical and procedural issues fiat would affect such 

lawsuit and whclher it could be nsolved expeditiously. 

4. Citizens retained Joseph E. Mais, a d  the Phoenix firm of Brown 8: Bain, P.A., 

advise US on the topics discussed in paragraph 3. I understand that Mr. Mais and Brown & Bain had 

previously represented Citizens in litigation matters. 

5. Mr. Mais and a Brown & Bain associate, Brian Lake, provided advice (in both written 

and oral form) regarding the topics discussed in paragraph 3. Wright & Talisman did not ask Brown 

ik Bain to opine regarding the merits of Citizens' dispute with A P S ,  or whether Citizens should 

bring a lawsuit or rtgulatory action against APS. 
6. The substance of this advioc is discussed at p a p  9-10 of the rcbuttal twtimony I 

submitted in this matter, when I said: 

DECLARATION OF PAULM. FLX" 

T, PAUL h5. FLY", declare as follows: 

1. I am a member of the law fm of Wright & Talisman, P.C., and have submittec 

?repared wnttm testimony on behdf of Citizens Ctmkunications Compmy ("Citizens") in Arizon 

Sorporation Commission Docket No. E-1032C-00751. This d5davit is bas4  on matters within m 
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"(OJw communications with Citizens' local Arizona Counsel 
highlighted that cidl litigation in the Arizona fcded court would 
confront an extrtmely crowded docket and take several years at best. 
Local counsel also reinforced our conclusion that I prelimnary 
injunction preclu- APS's interpretation of the contract-and 
thereby grar~ting C i ~ n [ s ]  relief from high charges during the 
pe>dency pf thqlengthy litigation-wouldbe very difficult to obtain in 
th~s lawsmt, as it would be essentially a contract suit for which money 
damages an usually recognized as sufficient." 

Attached as Exhibit 1 arc my handwritten notes of a telephone conversation with 

Mr. Mais. Those notes reflect discussions of the type mentioned in paragraph 3 and in my direct 

tcstimony. 

7. 

8. Attached as Exhibit 2 is an April 26,2001 tetter and accompanying memomndum. 

The memorandum (authored by Messrs. Mais and Lakc) discusses topics of the type mentioned in 

pardgraph 3 and in my rebuttal testimony. 

9. The Brown & Bain lawyers did not advise mc, and to the best of my knowledge, dic 

not advise Citizens, about the merits of Citizens' dispute with A P S .  

10. If called to testify, I am capable of testifying about the advice, as described abovc 

that Brown & Bain lawycn provided to Wight & Talisman and, through us, to Citizens, in Sprinl 

200 1. 

T declare under penalty of perjury that the foregoing is tnrt and conrct. 

Executed 011 this - day of May, 2002 

I-.. 

Paul M. Flynn 
1 

-2 -  
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BROWN & BAIN, EA. 
Z:orncyr i t  Law 

April 26,2001 

Citizens Communications Co. v. APS 

JOSE..~ E. Mus 
l(602) 3514280 

mais@brownbain.cOm 
F(602) 648-7180 

Dear Mr. F l y :  

Per your request, attached is a short memorandum' discussing possible procedures for 
seeking expedited discovery and an early trial date for a potential action against APS in Arizona 
District Court. Please feel free to contact me at the number listed above if you have any 
questions. 

Paul M. Flynn, Esq. 
Wright 8t Talisman, P.C. 

1200 G Street, N.W., Suite 600 
Washington, D.C. 20005-3802 

FACSIMILE AND h N E  

JEMmcl 

Enclosures 

I fWOENlX 
TUCSON 

~ 

MAILING ADDRESS ' 

f.0. I O X  400 
PHOENIX. ARIZONA 15001-0100 

STREET ADDRESS 
2901 NORTH CENTRAL AVENUE 
PHOENIX, ARIZONA 15012 

mailto:mais@brownbain.cOm


MEMOMNDUM FOR MR. FLY”  

Joseph E. Mak 
B n a  C. Lake 

April 26,2001 

Citizens Communications Co. v. APS 

procedure for Seeking Exbedited Trial . 

As you requested, we have considered ways in which we might be able to get a court to 

accelerate and set an early trial date for the proposed suit against APS in federal court in 

Arizona. Rather than filing a motion for preliminary injunction (which, in this case, we believe 

would be unsuccessfd, and may prejudice and even delay the ultimate resolution of the case), we 

suggest .that you consider filing along with the complaint a motion seeking (i) leave to file 

discovery under Rule 26(d) and (ii) an expedited Rule 16@) scheduling conference at which 

Citizens would ask the court to adopt an accelerated discovery schedule and set an early trial 
&.. . ..-. .. . : 

date. . .  -...:- , 
The Federal Rules of Civil Procedure provide that in the usual case, the court shall hold a 

scheduling conference and enter a scheduling order “within 90 days after the appearance of a 

defendant and within 120 days after the complaint has been served on a defendant.” Fed. R Civ. 

P. 16(b). Rule 26(f) requires that the parties confer “at least 21 days before a scheduling 

conference is held or a scheduling order is due under Rule 160” to “develop a proposed 

discovery plan.” And Rule 26(d) states that neither party may seek discovery until after the 

parties have conferred as required by Rule 26(f). 

Rule 26(d) does permit discovery to proceed prior to the Rule 26(f) conference upon 

“order or agreement of the parties.” Thus, Citizens could file, at the same time it files its 

complaint in federal court, a motion seeking leave to file discovery under Rule 26(d) and an . 

expedited Rule 16(b) scheduling conference, together with a motion for expedited consideration. 

Rule 16 of the Federal Rules of Civil Procedure gives the District Court broad case 

management zuthority under which it:may issue a case scheduling order setting dates for 
. .  



.. - .. ? - .  . 2 
. I  

discovery, pretrial motions, conferences and trial. Rule 16 gives the judge % wide range of 

tools” for managing cases, and “directs the judge to selectively apply those tools to tailor a case - 

development plan that is directly responsive to the specific needs and circumstances of each 

individual case.”. MOORE’S FEDERAL PRACTICE 3d ed. 3 16.03[2] (2000). Rule 16 also 

“empowers district courts to determine which categories of cases should be relieved fiorn 

compliance with the general- procedural or management prescriptions that apply to mainstream 

civil actions.” ‘Td. Citizens could argue that Rule 16’s broad grant gives the court the authority. 

to accelerate discovery and move up the trial date in this case.’ 

. Of course, we would need to convince the court that it should expedite the proceedings in 

this case. Convincing the court to give our case priority in setting a trial date may not be an easy 

task. As we discussed previously, the federal courts in Arizona have a large backlog of cases, 

and Citizens’ action is not based on a federal statute that specifically provides for ’scheduling 
t 

priority. Each Arizona federal judge typically has his or her own set of guidelines regarding 

scheduling conferences that need to be taken into account as well? However, 28 U.S.C. Q 1657 

does provide that the court “shall expedite the consideration” of “any other action if good cause 

therefor is shown.” Citizens may argue that the dispute’s substantial impact on a broad segment 

+...# : 
h ..:: ~ 2.- .a. c ..- 

of the rate-paying public, the continuing nature and the monetary impact of APS’s improper 

overbilling, and the current instability of the electric power markets all suggest that there is 

“good cause’’ to expedite this action. Furthermore, Citizens’ complaint includes a request for 

declaratory judgment, which, under the Federal Rules, provides an additional reason for 

’ - See MOORE’S FEDERAL PRA&CE 3d ed. Q 16.13[2][c][i] (2000) (“Given the virtually 
limitless reach of this clause, cow& are empowered to address in scheduling orders the entire 
range of issues that can come into play in the pretrial development of a civil case.”) 

Set  attached Brown & Bain internal summary prepared as of December 1999. Also 
attached for your reference is an example of a scheduling order recently entered by the court, as 
well as a list of recent changes to the Arizona District Court’s local rules relating to the filing of 
pleadings and motions. 

1 
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expediting the action. 

action for a declaratory judgnent and may zdvance it on the calendar.”). 

Fed. R. Civ. P. 57 (“The court may order a speedy hearing of an 

W e  would note that Citizens could bring this action in Arizona Superior Court which, 

unlike federal court, provides that discovery requests can be served by the parties at any t h e .  

&g Ariz. R Civ. P. 26(d). In an action in state court, Citizens could therefore serve discovery 

requests on APS along with the complaint? Arizona’s Rule 16@) specifically provides that 

“upon written request of any party the court shall, or upon its own motion the court may, 

schedule a comprehensive pretrial conference,” at which the court may, among other things, 

‘‘[d]etemine the desirability of special procedures for management of the case,” “[dletermine 

whether any time limits or procedures set forth in the discovery rules or set forth in these Rules 

or Local Rules of Practice should be modified or suspended,” “[d]etermine a trial date,” and 

“[mlake such other orders as the court deems appropriate.” The Arizona Rules contain no formal 
.< 

5’-+-- -. :.L e. i . requirement that the parties meet and confer on discovery and scheduling issues .prior to the 

pretrial scheduling conference. 

Rule 2.2(a) of the Local Rules for hlaricopa County Superior Courts lists several types of 

cases which will be preferred for trial, including “any case granted a preference by statute or 

other rule of court,” and “Hardship Civil cases.” “Preference by reason of hardship may be 

granted only upon motion to the court.” Maricopa County Local Rules, 2.2(c). Local Rule 2.2 

further provides that “[all1 cases entitled to a preference for trial by reason of statute, rule or 

order of court shall be set for trial at the earliest practicable date. All [such] civil cases . . . shali 

carry in its caption the following, or simila, notation: ‘Priority Case’ (citing rule number, order 

or section of statute).” Id. 2.2(d). 
. .  

. Citizens may argue that this action should be deemed a “Priority Case” under the court 

rule permitting expedited consideration of an action seeking declaratory judgment, see Ariz. R. 

A party must respond to a discovery request within 40 days of service of the request, or 3 

within 60 days of service of the complaint, whichever is longer. M z .  R. Civ. P. 34@). . .  



4 

Civ. P. 57 ("The court may order a speedy hearing of an action for a declaratory judgment and 

may advance it on the calendar."). In tk alternative, Citizens may argue that the court should, 

pursuant to its Rule 16 authority, enter a scheduling order setting an early trial date and 

specifically classifying the action as a "Priority Case" under Local Rule 2.2. 

/sjl 

Joseph E. Mais 
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Citizens Communications 
Docket No. E-01032C-00-0751 

Arizona Corporation Commission's Fifth Set of Data Requests 

Witness: Paul Flynn 

Data Request No. LS 5.03 Supplemental: 

On p. 3 of the Amended Application Citizens describes "an in-depth legal analysis of 
the complex contract issues." Please provide all reports, correspondence, and other 
documents resulting from this analysis. 

Response: 

In December 2000, Citizens retained the law firm of Wright & Talisman, P.C. to 
evaluate and assist with Citizens' contract dispute with APS. In January 2001, 
Wright & Talisman prepared a legal memorandum assessing possible claims 
against APS, but noting the need for further development of those claims. A copy of 
that memorandum is attached. In March 2001, Wright & Talisman also prepared 
initial draft pleadings and affidavits for possible U.S. District Court litigation in 
Arizona and an associated memo on tactical considerations, Copies of which are 
attached. They also prepared talking points and other summaries of the main 
arguments in Citizens' favor, for possible use by Citizens in negotiating sessions 
with APS, copies of which are attached. Further developments in April 2001 cast 
substantial doubt on the strength of the previously identified claims and strategies. 
Wright & Talisman conducted interviews of several candidates that possibly could 
serve as an expert witness in support of Citizens in its dispute with APS. They 
found, however, that the former senior FERC staff members that could speak with 
the most authority on the topic did not support the contract interpretation in the 
January memo. Attached is correspondence between Wright & Talisman and one of 
these former FERC staff members. At about the same time, Citizens retained Brown 
& Bain as local Arizona Counsel, to advise on the tactical considerations of 
proceeding with court litigation in Arizona. As reflected in the attached notes and 

courts, and about the prospects for obtaining preliminary injunctive relief. These and 
other developments led Wright & Talisman to revise their earlier opinion about the 
prospects for success and to advise Citizens orally in the Spring of 2001 that it 
would be in their interests to seek a settlement with APS. 

I memoranda, they raised concerns about the pace of civil cases in the Arizona 

I 
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I. 

Q. 
A. 

Q. 
A. 

Q* 
A. 

11. 

Q* 
A. 

INTRODUCTION 

What is your name and business address? 

My name is Lee Smith, and I work for La Capra Associates, 333 Washington 

Street, Boston, Massachusetts. 

Did you file direct testimony in this Docket? 

Yes. I filed direct testimony on February 8,2002. 

What is the purpose of your rebuttal testimony in this docket? 

My testimony rebuts arguments made in the rebuttal testimonies of MI. Breen, 

Mt. Dabelstein, Mr. Flynn, and Mi. Avera. In addition, I Will discuss updating 

the financial recommendations in my original testimony. 

SUMMARY 

What were the central points of your original testimony? 

I found that there were significant problems in the Old Contract that could result 

in Citizens’ power costs rising if market prices increased. Testimony by me and 

Mt. Smith explained that Citizens should have lcnown that market prices could 

rise significantly in the summer of 2000. However, I found that Citizens did not 

take appropriate steps to address these matters. In addition, although Citizens 

testified that it believed it had been overbilled under the Old Contract, it has not 

pursued two potential overbilling issues to the Illest. I recommended that 
Citizens not be allowed to collect the amount of dollars that could be disputed 

until it has made every effort to obtain relief fiom FERC or the courts, and that it 

not be allowed a carrying charge on this amount. 
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1 Q* 
2 

3 A .  

4 

5 

6 

7 

8 

9 Q* 
10 

11 A. 
12 

13 

14 

15 

16 

17 Q. 

18 A. 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

Have Citizens’ rebuttal testimonies demonstrated that it made every effort to 

resolve the interpretation of the SIC issue? 

No. The “debate” over this issue continued from when Citizens first was rebilled 

in the summer of 1999 until the MOU of May 18, 2000, Without resolution. 

Citizens did not take the issue to either FERC or the courts, leaving it in the 

position of continuing to pay bills based on what it believed to be an incorrect 

interpretation. 

. 

Has Citizens now provided more explanation as to why Citizens did not 

pursue this issue? 

Mr. Flynn’s testimony states that if Citizens lost the “ ‘economic’. . . issue, it 

would lose its main line of defense against the high costs of power purchased.. .” 
(Rebuttal p. 1 1). Mr. F l y  further indicates his opinion that “Litigation . . ..would 

not have provided any near-term relief and undoubtedly would have forced a 

deferral of any serious negotiating efforts” (Rebuttal p.18). 

Do you agree with Mr. Flynn? 
Not in this matter. I do not find that ‘losing its line of defense’ is a convincing 

argument. Since Citizens was being billed according to the highest interpretation 

of the contract, and had been for power purchased from 1998, I do not see how 

afiirmation of that billing policy would have left it worse off. There is no 
evidence that the SIC interpretation issue was even “on the table” for negotiation 

between A P S  and Citizens after the summer of 2000. Citizens did not have any 

defense without appealing to FERC or the Courts. 

With regard to the effect on the negotiation of a new contract, as Iong as APS did 

not think its interpretation of the contract terms was being challenged, this 
interpretation would be what it would use as a basis of comparison to a new 

contract. In other words, if APS’ interpretation was not challenged, APS would 

receive more revenue fiom the Old Contract. The more modifications to the 

contract reduced those revenues, the less attractive the modifications would be to 

5 
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APS. If the interpretation was tbreatcned, APS would have to consider the 

possibility that its revenues under the Old Contract might be less. If Citizens had 

petitioned FERC or the courts, that petition would seem to me to have been a 

bargaining chip. The experience of the summer before did not indicate that being 

the “good guys” provided any advantage at all to Citizens. 

Q. Does Mr. Fiynn’s advice explain why Citizens did not act to resolve the SIC 
question prior to the summer of 2000, as you have recommended it should 

have? 

No, it does not, because this advice was not provided until 2001. There is no 
evidence that the Company itself had significant doubts as to the efficacy of its 

argument prior to receiving this advice. In spite of its evident certainty that it was 

being overbilled, Citizens did not achieve the leverage through this issue that it 

could have, had it retained expert advice, such as it did in December 2000. The 

Company was being billed according to APS’ interpretation, and there was no 
indication that this would change without more action on Citizens’ part, such as 

engaging assistance and or actually filing a complaint with FERC or the court. As 
I indicated earlier, howledge regarding its exposure could have been useful to 

Citizens. Lack of knowledge has had only a negative impact. 

k 

Q. Did Citizens attempt to renegotiate the contract as soon as it became aware 

of the interpretation problem? 

This is not clear. Mr. Breen’s rebuttal testimony indicates that the Company was 

attempting to change the contract fiom late 1999. However, th is  was not evident 

h m  data responses provided previously. For instance, in response to Staff Data 

Request 7.05 (contained in Attachment S-3 to my testimony) regarding 

negotiations in the spring of 2000, discussions of altemative power supply 

arrangements are dated fiom April 27,2000. This evidence indicates that earlier 

“negotiations” were primarily, if not entirely, disputes about the SIC definition. 

A. 
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71 

Mr. Breen’s rebuttal testimony objects to my characterization of Citizens’ efforts 

to renegotiate as ‘tery modest’’ (Rebuttal p,20) According to Mr. Breen there 

were “intense negotiations” between the companies, involving senior 

management. Mr. Breen’s definition of “intense” may involve many phone calls 

or meetings, but I have not seen evidence that during the period prior to the 

summer of 2000 Citizens enlisted outside counsel or consultants who could have 

provided the kind of advice that was solicited in December of 2000 from the law 

firm of Wright & Talisman. I also note that the first written document fully 

expressing Citizens’ opinion on the SIC issue appears to be the letter fiom Mr. 
Breen on March 7,2001 (Staff Data Response 4.1, contained in Attachment S-3). 

This would suggest that the earlier “negotiations” did not involve a Written 

statement of Citizens’ position. This again does not appear to be a very effective 

form of negotiating. There is little evidence in this case regarding the efforts 

made by Citizens other than Mr. Breen’s testimony. 

Does Mr. Avera also comment on the negotiations? 

Yes. Mr. Avera says that Staff believed that “. ..if somehow the AED had 

negotiated harder APS would have changed its position.” (Rebuttal p.19)’ which 

he finds an unrealistic position. 

Did Mr. Avera correctly describe Staffs position? Did Staff expect that if 

Citizens had negotiated harder the results would have been different? 

This is not an accurate description of S t a f f s  position. The issue is more a matter 
of whether Citizens conducted effective negotiations and when it did so. Outside 

counsel and advisors would have provided a more effective team, that would have 

provided more leverage in negotiations, but they were not retained mtil well after 

the summer of 2000. It also appears that a serious effort to really renegotiate the 

contract, as opposed to just arguing about the SIC definition, did not begin until 
late April of 2000. Citizens gave up its right to challenge APS’ Market Pricing 

Filing at FERC in return for an MOU that did not solve its problem; and Citizens 

evidently did so without advice of expert counsel. 

7 



I Q* 
2 

3 A .  

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 Q. 

17 A. 
18 

19 

20 

21 

22 

23 MI. 
24 

25 

26 

27 Q. 

28 

29 

30 

Should Citizens have relied on these three facts as a guarantee that Schedule 

A might not be priced on the basis of the SIClminimurn bill computation? 

In hindsight, it is clear that they were not a guarantee, since APS did begin 

charging Schedule A on this basis in August of 2000. However, even before the 

fact, these should not have been taken as provklhg any assurance of how 

Schedule A bills would be calculated in a high price market situation. The 

contract provided APS with the ability to charge on this basis. According to Mr. 
Flynn, the "unavoidable problem.. .was the language of Schedule A and the rate 

exhibit, which set forth minimum and maximum bounds for the stipulated rates, 
included SIC in the minimum charge.. ." In other words, the same language that 

led to thc minimum bill computations for Schedules B and C was also contained 

in Schedule A. There were reasons why Schedule A bills might not have shown 

the minimum bill computation previously. Possibly market prices had not been 

high enough to make the minimum bill relevant for Schedule A previously. 

Could Citizens have investigated this issue earlier? 

Certainly. It appears that Mr. Flynn's advice on the subject was not requested or 

provided until December 2000. Citizens does not indicate that it either 

investigated this possibility that Schedule A had not been charged the minimum 

bill previously or that Citizens asked APS about whether Schedule A could be 

subject to the minimum billing provisions. 

WHY THE COMPANY DID NOT PURSUE THE SIC AND OTEER 
CONTRACT BILLING ISSUES SUBSEQUENT TO THE SUMMER OF 
2000 

Your testimony criticizes Citizens for not fully pursuing resohtion of billing 

disputes based on two different disputes, and recommends that the Company 

not be allowed to collect an amount that it claims is in excess of its 
interpretation of what the contract allows it to  be billed, until the Company 

15 
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11 Q. 
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13 k 
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16 

17 

18 A. 
19 

has fully pursued these issues, Has Citizens provided additional information 

about why it did not pursue the SIC billing issues? 

With regard to billing disputes with APS, Citizens now has provided testimony by 

Mr. Paul F l y  regarding advice provided by his law firm, Mr. Flynn’s firm was 

engaged in December 2000 to assist with the dispute concerning the Old Contract. 

Mr. Flynn opines that Citizens was prudent in negotiating new power supply to 

eliminate risk, “. . .rather than pursuing litigation that could provide no immediate 

relief h m  high costs, would take years to resolve, and ultimately was not likely 
to provide relief ’. (Rebuttal p. 5 )  

Did Mr. Flynn refer to any advice provided to Citizens prior to January 

2001? 

No, he did not. 

Did Mr. Flynn’s testimony indicate any opinion about the prudency of 

challenging APS’ billing practices under the Old Contract, now that a New 

Contract has been signed and is in operation? 

No, it did not. 

20 Vm. UPDATING PPFAC INFORMATION AND OTHER ISSUES 

21 

22 Q. 
23 

24 

25 

26 

27 

28 A. 
29 

30 

31 

In your original testimony, you recommended that Citizens be required to 

defer collection of $49 million, representing the amount that Citizens 

believed it had been overbilled. You also suggested that the other issue on 
which it had an overbilling claim, related to the treatment of purchased 

- 3 , .  * ;  power, would have been worth about $20 million for the summer of 2000. 
.$ ; a. 7 

Should these amounts be updated? 

Yes, they should be updated. Mr. Rosen’s testimony cites $70 million for the 

amount that Citizens believed had been overcollected through May of 2001 

(Rosen Testimony p. 6) Once Citizens’ total unrecovered bills are computed, the 

total disputed amount of $70 million should be deferred for collection until this 

1 . :- 
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Michael Grant, Esq. 
GALLAGER & KENNEDY, PA 
Atcomeys at Law 
2575 E. Cmelback h a d  
Phoerux, ELitona 85004 

Re. Cirizent Communiradon Company. 
A. C. C. Docker ?Io E-01032450751 
("Cdzens PPFA C c(3sc") 

.. 
This wilI confirm cur telephone carwenation wnerein we discusstd the effect of 

Paul F l p ' s  rebuttid testimony on Citizen's claim to the axorney-Aenr privilege. a 
rcsult of our conversatior; it i s  my undcrsmding Chat Citizens has waived rhc artamey- 
clmt privilege with re,gards to the subject matter aad documencs addressed in Mr. 
Flynu's tesumony. 

' 

1 indicated to you that i t  IS likely cha I will question Mr. l i p  regarbs the 
winen legal opinion and b i t  documents that were pitpared by his rirm. This may 
requue me KO introduce rhe dob̂ Uments uxo evidence at the h m g .  

If I have misunderstood or misstated OUT conversaion, please Ier me know. 

RSWsiS 
Cc: John White, Esq. 

Holiy Ham, ESG. 

Reymond S. Hcyman 
For rhe Firm 
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