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IN THE MATTER OF THE APPLICATION OF | DOCKET NO. E-01032¢-00-0751
THE ARIZONA ELECTRIC DIVISION OF
CITIZENS COMMUNICATIONS COMPANY,
TO CHANGE THE CURRENT PURCHASED
POWER AND FUEL ADJUSTMENT CLAUSE | ¢|TIZENS’ RESPONSE TO STAEF'S
POWER AND FUEL ADJUSTMENT CLAUSE | pATES AND CONTINUE HEARING
BANK, AND TO REQUEST APPROVED

GUIDELINES FOR THE RECOVERY OF
COSTS INCURRED IN CONNECTION WITH
ENERGY RISK MANAGEMENT INITIATIVES.

The Arizona Electric Division of Citizens Communications Company (“Citizens”)

hereby responds to the Staffs September 24™ Motion to Amend Procedural Dates and

Continue Hearing.

This proceeding was commenced by application filed September 28, 2000. Extensive
discovery was done and the hearing was to begin on March 25, 2002. This hearing date was
initially derailed by a motion to disqualify Citizens’ chosen counsel because one of his
partners was on the board of directors of a company not participating in this proceeding. It
was further delayed by the disqualification of Citizens’ substitute counsel, not on the basis of
any legal rule, but because of an expressed concern about safeguarding the propriety of the
proceedings.

On August 27, 2002, following a procedural conference in which all parties
participated, the Administrative Law Judge adopted a schedule under which this case was to

proceed to hearings on November 6, 2002. No party dissented from that schedule.
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The schedule provided for the submission of a first set of supplemental data requests
on August 30, 2002 and submission of a second set of supplemental data requests by
September 13, 2002. As the title implies, these data requests were to be “supplemental.”
They were intended to allow updates on information previously produced. They were not
intended fdr discovery that easily could have been conducted prior to March 25, 2002.

Staff did not serve a first set of supplemental data requests, nor did it serve a second
sent of supplemental data requests by the September 13, 2002 due date. Instead, by letter
dated September 20, 2002, a week after the last date for service of a second set of
supplemental data requests, Staff served upon Citizens its fifteenth set of data requests.
Staff’'s data requests LS 15.1 through LS 15.5 seek documents related to Mohave and Santa
Cruz Counties’ first supplemental data request. The remaining data requests — LS 15.6
through LS 15.25 - ask questions that easily could have been asked prior to March 25, 2002,
and in no way appear to be based on anything that has transpired between that time and the
present.

In attempting to justify the delay it seeks to impose on Citizens, Staff claims that “there

have been two primary causes for the failure of the schedule.” Staff says that the “major
cause” is that a significant amount of information had not previously been provided. Staff
makes no allegation that it ever made any request for such information, nor does it specify
what important documents have been missing.

The second cause alleged by Staff to justify its proposed delay is that “a number of
documents responsive to that (the Counties’) Set of Data Requests, as well as certain data
requests submitted by Intervenor Marshall Magruder, were not submitted as a result of
confidentiality claims asserted by Citizens on behalf of Arizona Public Service Company
(“APS")" (Staff Motion, p. 2). Finally, Staff claims that “there are a large number of

documents that Citizens claims to be to voluminous to produce.” (Staff Motion, p. 2).

Staff's claim is devoid of substance. First, Staff points to no relevant documents that

had not previously been provided. Second, Staff long ago signed a Confidentiality

Agreement with APS that allowed Staff to review documents that Citizens was obliged by its
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own Confidentiality Agreement with APS to keep confidential. Therefore, the confidentiality
restrictions imposed by Citizens’ agreement with APS have not prevented Staff from
reviewing the documents. The voluminous documents referred to by Staff, which are open to
inspection by any party that has executed an appropriate confidentiality agreement with APS,
are available in the offices of Cheifetz & lannitelli, Citizens’ co-counsel in this proceeding.

Staff has not visited the document room to review of the voluminous documents, nor has it

indicated any intention of doing so.

By its motion, Staff seeks to penalize Citizens for responding to irrelevant data
requests rather than objecting to such requests. The fact that Citizens has produced
documents requested, however limited their relevance may be, in an effort to finally get to
hearing, should not be used as a basis for further postponing this hearing. (It seems clear
that if Citizens had objected to the data requests, Staff would claim that a postponement of
the schedule was necessary in order to allow the discovery dispute to be litigated.).

In concluding its attempt to justifying a delay of these proceedings, Staff states, “In
addition to the volume of discovery, these recent disclosures (and continued non-disclosures)
by Citizens bring forth new questions and issues pertinent to this case. Staff believes that
these issues must now be addressed in supplemental testimony.” (Staff Motion, p. 3). Staff
does not specify a single “recent disclosure,” nor, despite its allegation of “continued non-
disclosures,” does it allege that Citizens has failed to respond to a single Staff data request.
While Staff claims that these disclosures and non-disclosures bring forth new “questions and
issues” pertinent to the case, it does not mention a single new issue or question. Under the
Procedural Order Staff has the right to file supplemental testimony by September 27, 2002. If
Staff has additional testimony, it may file it by that date.

Citizens is losing $25,000 to $30,000 a day for every day this proceeding is delayed.
In its responses to discovery requests, Citizens has gone above and beyond what should be
expected of a company appearing before the Commission and has raised no objections to
the discovery demands issued since the last procedural order, despite the clear irrelevance of

many of them.
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Staff said that it was ready for hearings in March of this year; it is now almost October.
Staffs most recent set of data requests is its fifteenth. Under Staff's approach, no case of
any significance would ever reach hearings. To postpone the hearings scheduled for
November 6 on the basis of the allegations contained in Staff's motion would wrongfully deny
Citizens of its property.

At the argument of the motion to disqualify the law firm of Brown & Bain, Commission
Spitzer said, “[W]e have a delay which is prejudicial to the applicant as well as providing
uncertainty to rate payers, neither of which are good.” (Transcript of oral argument, p. 41).

Both Citizens and its ratepayers are entitled to a final decision in this case. Staff's motion

should be denied in its entirety and this case should proceed to hearings on November 6™,

N N N N N N N N NN S =22
O O N OO 1 A W N B O W 0O N OO A W N =

Respectfully submitted this 25 day of September, 2002.

Original and ten copies filed this

ZShnday of Seele.bes, 2002, with:

Docket Control

Arizona Corporation Commission
1200 West Washington

Phoenix, Arizona 85007

Copies of the foregoing mailed/delivered

this '3, day of MZOOZ, to:

And

John D. Draghi

HUBER, LAWRENCE & ABELL
605 Third Avenue

New York, New York 10158

Attorneys for Citizens Communications
Company Arizona Electric Division
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Original and eleven (11) copies of the
foregoing filed this 2s¥wday of
September, 2002, with the:

Arizona Corporation Commission
Docket Control Center

1200 West Washington Street
Phoenix, Arizona 85007-2996

Copies of the foregoing mailed
thiszst\wday of September, 2002, to:

Dwight Nodes

Administrative Law Judge
Hearing Division

Arizona Corporation Commission
1200 West Washington

Phoenix, Arizona 85007

Chairman William Mundell
Arizona Corporation Commission
1200 West Washington

Phoenix, Arizona 85007

Commissioner Jim Irvin

Arizona Corporation Commission
1200 West Washington

Phoenix, Arizona 85007

Commissioner Mark Spitzer
Arizona Corporation Commission
1200 West Washington

Phoenix, Arizona 85007

Daniel W. Pozefsky

RUCO

1110 W. Washington, Suite 220
Phoenix, Arizona 85007

Christine L. Nelson
Depu(t)y County Attorney
Post Office Box 700
Kingman, Arizona 86402

Walter W. Meek

AUIA

2100 North Central Avenue, Suite 210
Phoenix, Arizona 85004




Holly J. Hawn

Santa Cruz Deputy County Attorneg
2150 North Congress Drive, Suite 201
Nogales, Arizona 85621

Raymond S. Heyman

Roshka Heyman & DeWulf

400 East Van Burn Street, Suite 800
Phoenix, Arizona 85004

Marshall and Lucy Magruder
Post Office Box 1267
Tubac, Arizona 85646-1267

Jose L. Machado
777 North Grand Avenue
Nogales, Arizona 85621

Christ%)her Kempley, Chief Counsel
Legal ivision

Arizona Corporation Commission
1200 West Washington

Phoenix, Arizona 85007

Ernest G. Johnson, Director
Utilities Division

Arizona Corporation Commission
1200 West Washington

Phoenix, Arizona 85007

L. Russell Mitten, Esq.
Citizens Communications
Three High Ridge Park
Stamford, Connecticut 06905

John Draghi, Esq.

Huberd Lawrence & Abell
605 3™ Avenue

New York, New York 10158

Lee Smith

LaCapra Associates

333 Washington Street
Boston, Massachusetts 02108

Linda Jaress

Arizona Corporation Commission
1200 West Washington

Phoenix, Arizona 85007




Jason Gellman

Arizona Corporation Commission
1200 West Washington

Phoenix, Arizona 85007

Jerry Smith

Arizona Corporation Commission
1200 West Washington

Phoenix, Arizona 85007

Deb Scott, Esq.

Associate General Counsel
Citizens Communications

2901 North Central, Suite 1660
Phoenix, Arizona 85012
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