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Re:  Arizona-American Water Rate Case | ' ‘ o

Dear Mr. Brown:
Thank you for your e-mail expressing your view on the Arizona-American Water rate case.

Arizona-American filed its Application seeking a rate increase in November 2002. The evidentiary
record is still being developed. This is a lengthy process which will take about a year to conclude. In
the meantime, Arizona—American’s current rates will remain in effect.

To develop the record, Arizona-American, the Commission staff and any Intervenors will submit
written testimony regarding their positions on the requested rate increase. Then, an administrative law
judge will preside over a hearing which is much like a trial. This heating is scheduled for December 4,

2003, at 10:00 a.m. at the Commission’s offices. This hearing is open to the public. You may also call -

the Commission’s “Listen Line” to listen to the hearing. That phone number is (602) 542-0222 or
1-800-222-7000. After the hearing, the judge will write a proposed Order making a recommendation
to the Commission as to Arizona-American’s rates. Finally, after reviewing the entire record, the
Commissioners will vote to accept, modify or deny the judge’s proposed Order at an Open Meeting.

To answer your question whether Sun City receives any credits when using treated wastewater, I have
enclosed a copy of Sun City Sewer Company s Agreement with Tolleson to treat Sun City’s
wastewater. '

Your correspondence has been placed on file with Docket Control and will become part of the record.
‘Arizona is well served when its residents take an interest in a matter and voice their opinions. I will
take your commients into consideration as I review the matter.

Sincerely, . ' !
n ~ Arizona Corporation Commission

it o DOCKETED .

~Mike Gleason . R DEC -4 2003
Commissioner : ' _ -
) . ; ' ‘ D‘OCKET.ED“BY I(h.P

Enclosure : : _

1200 WEST WASHINGTON PHOENIX, ARIZONA B5007-2996 /400 WEST CONGRESS STREET, TUCSON, ARIZONA 85701-1347 -7
. www,cc.slate.az us

o
&

A




SEWAGE TREATHMENT AND TRANSPORTATION SERVICES AGREEMENT
BETWEEN THE CITY OF TOLLESON, MARICOPA COUNTY, ARIZONA :
AND SUN CITY SEWER COMPANY ' : v

TEIS AGREEMENT, made and entered into this 2177 day
of June, 1985, " and executed 1n dupllcate orlglnals (each: executed
Hcopy constltutlng an orlglnal) by the CITY OF TOLLESON, a mun1c1pal
corporatlon of the State of Arizona (herelnafter referred to as
“Tolleson") and SUN CITY SEWER COMPANY, an Arizona corporation
‘{hereinafter referred to as 'SCSC");

WITNESS g T H'

WHEREAS, SCSC owns andg operates a publlc utlllty sewer o
system and furnishes sewer service to the public located 1n and
in the vicinity of Sun City, Marlcopa County, Arlzona, for residen~ -
tial,.commercial, 1ndustr1al and corporate pPurposes,; pursuant
to Certificates of Convenience and Neoessityvgranted by thetArizona

Corporation Commission; and
WHEREAS, Tolleson presently owns and operates an 8 3
million gallon per day (mgd) sewage treatment facility and has
the obligation to treat up to 2.9 mgd for Tolleson and up to 5. 4
mgd for the City of Peorla (herelnafter referred to as ”Peoria“);
and |
WHEREAS, SCSC currently obtains sewage transportatlon’
and sewage treatment seerces from Glendale pursuant to an Agree-
ment, dated April 10 1979, as extended from time to time; and v
k WHEREAS, SCSC has been adv1sed by Glendale that Glendale
desires to nave Tolleson provide sewage treatment ‘

SCSC on a direct basis; and o ‘
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WHEREAS, reoria has transferred to Glendale sewage treat—
g*ment rights for up to 3,l'mgd;‘and' |

J WHEREAS the Cbuncil_of the City of Tolleson passed
Resolutlon No. 457, dated December 11; 1984 or as subsequently
ratified,.authorlzlng constructlon of sewage treatment capac1ty_
for SCSC and establlshlng the City of Tolleson Municipal Flnance
Corporation (herelnafter referred to as "Flnance Corporatlon")
to obtain tax-exempt flnanclng for the constructlon of said sewage
- treatment capacity;

Ndw, THEREFQRE,'for_and ih consideration:of the foregoing>‘
and of the mutual covenants and agreements. herein cgntained, the
parties hereby agree as follows: |

| ARTICLE I

DEFINITIONS:

The following terms will be utlllzed in thls Agreement

and have the following meanlngs wlthln thls Agreement- -

.l. Annual User Fee.  The ahnual cOst for the fixed
charges associated‘with Tolleson grqviding,»upon SCSC's demand,
seQage transportation and treatment services to SCSC during the
first 20 years that said services are provided pursuant to this
Agreement. The‘Annual.User Fee as presently estimated is set
forth on Exhibit A, attached hereto and 1ncorporabed herein by
”reference for all purposes. Upon issuance of the honds, Exhibit

A will be revised to reflect the actual principal amount, interest

rates and redemption dates of the bonds.
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2. Tol;eson Wastewater Treatment Plant (WWTP). The
wastewater treatment facilities owned and operated by Tolleson
‘that are existing and 6perating at the wastewater treatment'plant

site as of the date of this Agreement.

3. ‘Plant Expansion. The additional plant that will -

be added to the WWTP, including the SCSC_ServiCe Facilities of

5.2 mgd, the SCSC Service Tie-Line and the Pecria Service Facili-

ties of at least 2.0 mgd.'

4. SCSC Service Facilities. The portion of thefPlant
Expansiocon which is necessary to provide Sewage T:?atment Servicés
for SCSC of 5.2 mgd average dry wééther f;ow on a méxim@m monthly‘
-flow basis. The wet weather peak flow %hall be 10.4 mgd 9n a-,

peak hourly basis and dry weather péak flow shall be 8.0 mgd on

a peak hourly basis. SCSC Service Facilities also include the
SCSC Service Tie-Line. All such facilities a:e to be financed

by bonds issued by Finance_Corporatidn. )

5. Peoria Service Facilities. The pbrtion of the

: o Plant Expansion which is necéssary to proyide Sewagé Treatment
: ;l Ser?ices.of at lea;t 2.0 mgd for Peoria, with hydraulic éeaking
i! , services to at least 4.0 mgd on a pgak hourly‘basis; and which
are-to be financedvby sepérate agreement between Tolleson and
Peoria. Such faciiities ﬁay include additionalﬁtotal sewaée treat-
mént ahd transportation services,fas acknowleégéﬁ?in Article :I,

D
\ !
\g Section 5, Paragraph 4.

I! 6. Expanded Facilities. The entire 15.5 mgd capacity

wastewater treatment plant, includingkthe SCSC Service Facilities »

¢
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of 5.2 mgd, the scsc Service Tie-Line, the Peoria Service Facili-
ties of 2.0 mgd and the existing WWT? of 8.3 mgd. It is agreed
by the parties that the final determination ae to the management
and operation‘of these facilities shall remain with'Tolleson.

7. 9%th Avenue Interceptor. The 36-inch, 42- 1nch,

54-inch, 60-inch and 66-inch diameter sewage transm1551on fac111—
ties, along 99th Avenue, including all appurtenant structures,
running from‘approximately the intersection‘of olive Avenue and
99th Avenue. to the southern terminus of.the 42-inch oipe_immedi-
ately south>of the diversion‘structure located‘atﬂapproximately

99th Avenue and Van Buren Street.

. B. eSewage Treatment Services. Sewage treatment ser—

vices referred to herein, unless otherwise noted, refer to treat-

ment of the max1mum monthly average dally flow.

9.' SCSC Service Tle—Llne. The fac111t1es to be

constructed under this Agreement connecting the 99th. Avenue

" Interceptor to the Tolleson Wastewater Treatment Plant. Such

facilities will interconnect at either Point 18 or Point A as

set forth in Exhibit B attached hereto and by’reference incorpo-

rated herein for the purpose of 1dent1fy1ng said P01nts. Said

fac111t1es may 1nclude a gravity main or a force maln and llft‘

LY

‘station, subject to englneerlng review of SCSC and Tolleson, and

-

may include additional transportationycapacity'for Peoria or other

users which are acceptable to Tolleson for use of the Expanded

Facilities.
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IR AT SCOPE OF AGREEMENT =~ " . = Ty STy

”jf- 1. Subject to the terms and condltlons herelnafter

set forth Tolleson shall prov1de sewage treatment and transpor— o o

.Ytation serv1ces to Scsc to accommodate the re51dent1al, commercxal,

&

industrial and’ corporate sewage treatment service 'requirements

““Wlthln 'scsc's’ -service: areas 4in Marlcopa County, Arizona, shown

......

~purposes,~and in any.addltlonallareas~whiCh may*pe'served by SCSC

ZiRsthe future. ™ 1 CToe e ‘

:2. ‘SCSC+¢shall  provide notice“bYRCertifiedimail'to
uthe “Tolleson’ Clty Manager ‘and 'the Director" of the Tolleson Waste—'
“Water’ Treatmént Plant of any “of the follow1ng-* (a)fa'Changé*in
~the'cert1f1cated-area of*SCSC}*(bW“aﬁy additionsfto'the;serQice'
area, or “(c) an changes’ to the areagoeébribea;iﬁ“Ex@ioit'C.
ﬁéﬁch’dotice”éhall’inclddeLeStimated'ihcréaseeﬂih'floWé*by custoﬁer ‘
"classification as a’result of the‘additionaL'territory.
v?';' 3.  Tolleson shall'pro;ide‘5.2 mgd of Sewage Treatment
Services and?rélated“tranépOrtation services to SCSC.at allAtimes.
5followihgucomblétidn*of,SCSC SerVice Facilities.

| 4. It shall be the responsibility of Tolleson to notlfy
SCSC when SCSC's maximum monthly average dally fldw has exceeded
“80% -of the contracted»service capacity of 5.2 mgd~for'three~consecu-
‘tive months. When additional flows noticed pursuant to Article
iI, Section 1, Paragraph‘Z will cause‘SCSC's flows to exceed;QS%ﬁ

1
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customers without the wrltten consent of Tolleson. Such consemt

‘to exceed its ex1st1ng contracted service rlghts. The parties

gree to ablde by ex1st1ng Unlted States Env1ronmental Protectlon

and to'estaoliéﬁ'a'time”eohedmle of events necessary to comply
‘with prov1d1ng addltlonal capac1ty, if such capacity -is needed.

Sectlon 2 - Term and Renewal of Agreement

i

:sewage treatment and related transportatlon services pursuant
vtoithismAgreemEht 5ﬁi8rwbé?oreide§~1;fl9§§fﬁ”fh£s7Agreement sﬁall

continue in full force and ‘effect until June 30,7 2028.°

renewal of this Agreement.

Section 3 - Alternative Sewage Treatment

" “Nothing in this Agreement shall be construed to prohibit

wity any other person, corporatlon, firm, munlclpallty, or utlllty,

'so long as SCSC remains liable to fulflll its mlnlmum f1nanc1al

‘ obllgatlons under thlS Agreement, and so long as Tolleson remains

cos
]

ireeponsibility of SCSC 'to advise Toiléédﬁf Qitﬁim'126idayé after

receipt of the 80% notification, what SCSC plans to do so as not

1." Tolleson shall employ its best efforts to prov1de'

[T G

llable for prov1d1ng the transportatlon and treatment services

of ‘the’ cé’r%‘é‘"f acted st cvice capacity, SCSC ‘shall not add ‘additional "

 wf11 ﬁot-be-unreasonablyVWithheld. Furthermore, it shall be the

Agency (herelnafter refered to as USEPA) rules and regulatlons,;J

71 2. Not later than June 30, 2026, both Tolléson ‘and "

SCSC shall “commence negotiations for continuation, extension or '

scsC orzTolleson from ehterihg intokany'sewage treatment agreemehtw




‘to be prov1ded ‘un r thls Agreement and th 2 other agreements

I . N AT P
do not 1ncrease costs to SCSC.

Tea o

K

'Sectlon 4 = Sewage Dellvery

Cow

the terms of the Aprll 10, 1979 Agreement to 1nclude sewage trans—

Serv1ces are made avallable to SCSC by Tolleson.

l' ' 2. SCSC wlll dellver sewage to the Expanded Fac111t1es

“via the 99th Avenue Interceptor.

3. SCscC proposes to contract wlth Glendale to 1ncrease

e

-SCSC s capablllty 1n the 99th Avenue Interceptor between P01nt

’1 and the SCSC Serv1ce Tie- llne from 7 06 mgd peak hourly 1nter—

~
-

'ceptor flow to 10. 4 mgd peak hourly 1nterceptor flow.

Sectlon 5 = Addltlonal Sewage Treatment Fac111t1es

i : L . : AT RIS R I ol
<

1. Tolleson shall flnance, englneer, construct and

: - ; R
"".L ..-",\.-' .AA,

’1nstall or cause to be flnanced 'englneered constructed and

Lo ; W
-

.1nstalled all sewage treatment and transportatlon fac111t1es,

deflned as the SCsC Serv1ce Fac111t1es whlch, when comblned Wlth

the usufructuary 1nterest in the Tolleson Wastewater Treatment
Plant (WWTP) are necessary for and capable of treatlng and trans—
portlng wastewater flows of 5.2 mgd and a peak hourly flow of

10.4 mgd for SCSC.. It is understood by and between the partles

hereto that the legal t1tle of the WWTP and the Plant Expan51on;

under this Agreement shall remain in Tolleson, and that the re-
lationship Detween the parties hereto 1S that 0t 1independent con-
tractors, and not that of partners or joint venturers. Such rac111—

t1es shall meet the Arizona Department of Health Services standard

1

1. SCSC proposes to contract with Glendale to extend'

portatlon and treatment serv1ces untll the date Sewage Treatmentp

2
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'-t_'i.on, . Sy.é».t,em Permit requirements,

2. Tolleson -shall contréc;.w;th Brown‘and Caldwgll 
‘for engineefihg desigh énd construction inspection services
necessary for the.7.2 ngd expaﬁsion of the existing 8.3 mgd waste-

ga;er,tteatmentAplan; and the SCSC Service Tie-Line. Said engineer-

_{%n% services agregment'sha;l&be revieyeq.and app;oved'by SCsC
) jpr}o; toithe‘executiqnloﬁ that ‘agreement by Tolleson; - The agree-
qent,shall“bé provided to SCSC by certified mail. SCSC shall
'b_submit'its.éoﬁmeqts4and;changes‘within.7-working days of receiptv
V9£$the agreement,qf the agreement shall be deemed aﬁproved. scsc
_Qhal}vbe notified,pf?the.design,review meetiﬂgs at theuloﬁh 50%;5-
;Zii énd:9$%ﬁde§ign spagesh}apdﬁshali.hgye,ag Qpportunity ;qlbe
;ﬁmattendgnce for #gyigw aqq;co@ment at_those’meetings,‘"Thg‘final
desigpﬁoﬁJséingiant Expénsioﬁ shall be fe&iewed and approved
by SCSC'prior to cqnstfuction;of.said Planf;ékpansionf~which
apprpval shall not bé~unreasoﬁably withheld. Tolleson, at‘its
option, may request thaﬁ Peoria §articipate in the various stéges
of engineering and construction as sétqurthiin thisbPafagrapﬁ

5 S 57 M 55 5
(
. .

3. Tolleson shall proceed with (a) financing and (b)

engineering upon execution of this Agreement- If, subsequent

-

 to said execution the conditions precedent contained in Article
V, Section 1 hereof shall not have been fulfilled, SCSC shall

be liable to Tolleson only for Tolleson's actual out-of-pocket

S R

>,gos§s incurred for (a) financing, as agreed upon between SCSC

-

4

1

]

.

'

)

1
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"and bond counsel and bond consultant and (b) tor engineering,

4, - Tolleson and SCSC acknowledge that the Plant ExPan_

e

51on wlll also accommodate an addltlonal flow of at least 2 0
mgd for Peorla, and may include addltlonal transportatlon capac1ty

in tne SCSC SerV1ce T1e Llne tor Peorla or other users of the

2
Lo
L

Expanded Fa01llt1es acceptable to Tolleson. Peorla, SCSC and

-%» R B '.!»_ -

% -

economies of scale by hav1ng the costs, 1nclud1ng but not llmlted

to englneerlng, blddlng, start—up, and tlnal acceptance costs,
&-.

allocated 1n dlrect proportlon to the respectlve Sewage Treatment

w.; W SRR

fa “

and allocated 1n dlrect proportlon to the respectlve peak hourly

el oM wey T

1 - . -y ES S S Tt
. x"'u,\x.‘, A Yia R PR Lo e L PGS S S R

Serv1ce Tle Llne.
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4 U mgd of capac1ty in the Plant Expan51on._ Such capac1ty shall

v, . ‘ l“
¥ i H -,‘

increase the total capac1ty of the Plant Expan51on, but shall
b'not alter the methodology of cost allocation contalnedrin Article

all,_SectionIS, Paragraph 4 : B | o /
6. The partles acknowledge that Tolleson prOposes

to enter 1nto a new agreement or addltlonal amendment to its

-

Agreement dated April 6, l978; Addendum Nos. 1, 2, 3, and 4 whlch

collectively provided the tollowing: (a) Sewage Treatment Serv1ces

f

1
1

Serv1ces contracted for by Peorla and SCSC tor the Plant Expan51on1

ex1st1ng Agreement w1th Peoria. That contract w1ll modify the

terms and condltlons set forth in the Tolleson/Peorla Waste Water

those other users shall share 1in the Denetlts of the resultlngf

flows contracted tor by Peorla, SCSC and other users of tne SCSC'

5. Tolleson and SCSC acknowledge that Peorla may de51re.

iy

~
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-fof 2. 3 mgd for Peorla and for an addltlonal flow of 3 l mgd, the,

»,n’)‘l.

rlghts to sa1d 3.1 mgd Peorla transferred to Glendale pursuant

to the Glendale Peorla Agreement for Wastewater Treatment, dated

November 14, 1980; (b) Engineering, construction and 1nstallatlon

of fac111t1es for an addltlonal 2. 0 mgd of Sewage Treatment

v )
Serv1ces at the Tolleson Wastewater Treatment Plant, thereby

Yoape il -
B e

1ncreas1ng the total avallable sewage treatment capacity from

'8 3 mgd to 10.3 mgd.

'7.j- The partles acknowledge that Tolleson proposes
to execute a separate contract w1th Glend le for 1ts ex1st1ng

Sewage Treatment Serv1ces of 3 1 mgd.

-
L

8. Tolleson agrees that any agreement wlth a mun1c1—

A'T—" =

pality or modlflcatlon of an exlstlng mun1c1pal agreement, re—

S
R

gardlng the prov151on of sewage treatment services entered 1nto

. \s 1 - &7 -
MR B s e oy Eo

,after the executlon of thlS Agreement shall not contaln any term

- - . WL s

or condltlon that results in any rates,' charges, dutles,’respon—
i Lot .

51b111t1es, or assumptlon of llablllty regardlng the capltal

allocatlon or operatlon and malntenance expense allocation more

favorable to the other party than the terms and condltlons prov1ded

for 1n this Agreement. SCSC acknowledges that Tolleson may have

ex1st1ng agreements whlch provrde terms and condltlons more favor—

LY

able than-the terms of this Agreement to‘which this provision.

‘shall not apply.b No future agreement voluntarlly entered into

between Tolleson and any other person or corporatlon shall operate

to increase the sums payable by SCSC hereunder.

- ¢
- ”
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9. SCSC‘specifically retaine the rrght to approve
the following: | |
'a,‘ Any reference to scscC or Cltlzens Utllltles
Company, herelnafter referred to as the Guarantor, in any official
statement, offerlng memorandum, or any other financ1ng documents
or publlcatlons dlstrlbuted in connectlon with the flnanc1ng underb
Article II, Section 7, Paragraph 1.
b. The bid documents to be circulated sollc1t1ng
bids on. the construction of the SCSC Service Facilities.
- ~c. The bid process and selectfon.of a contractor. |
d. The form of the construction contract including
the schedule of construction draws and tne
method of requesting and approying’change
orders.
The aoove.shall be provided to SCéC by certified mail.
SCSC shall submit its comments angd changes w1th1n 7 worklng44kzgsf
of recelpt of the documents, or the documents shall be deemed ‘
approved. |
.10. It is agreed by the parties that the construction
contract shall include a prov151on that requ1res the .SCSC Service
Fac111t1es to be completed so as to provide. treatment of ScscC
flows on or before July 1, 1988, and that failurefto s6 complete
construction will reeult in liquidated damagee‘payable by/the
contractor to SCSC in the amount of SCSC's obllgatlon under Rate
Component One of this Agreement for each month until the SCSC .

»
Service Facilities are providing said services to SCSC. Saigd

¢
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performance and liquidated damageévshall be bonded to the satisfac~
tloﬁ of SCSC. Tne'pflme responsibility tor entorcing this provi-
sion against the.contréctof or 1ts bond shall be Qitn sCscC.
- Tolleson snalil provide 1t$ tull copperatlon‘to 5CsC 1n entbrc1ng.
‘th;s prov151on.

11. Tollesén agrees that 1t will provide, and will
' regulre any contractor upillzed 1n the engineering, constfuctlon
or installation of SCSC Service Facilities to provide, all records
of work pertormed and the cost thereot, and that 1t will provide
for a flnal'prOJect audit by SCSC internal.auditors and/or by
an 1ncépencent certirled publac accountiqg tirm écceptable to
Tolleson and SCSC. Any cost involved in the project éudit shall . .
be pborne by SCSC and to the éxtent p0551ole shali_bé paid trom

the proceeds of the tinancing under Article II, Section 7.

Section & - Pronibited Discharges

1. . Svubject to Paragraph 2 ot this S‘ectlon by scsc
snali not dlscnarge or permlt to Dbe dlscnarged into any service
llne or i1nto the sewage to be treated under this Agreement any
of the substances 1n excess or'tne ilﬁlts set torth in Clﬁyv
’of Tolleson Ordinance‘No. 223 N.S. dated April 12, 1983, and
as such ordinance 1s required to be amended by USEPA mandate.
- 2. Tolleson-shall notify SCSC of any pFopoéed amendments,
modirications or promulgation of USEPA requlrementsaor'any other

USEPA guidelines as a condition to SCSC's obligation regarding:

any requirement under the amended or moditied ordinance. . SCSC

‘
i




shall have b0 days from receipt of thé noﬁlce of the efrectlve
gate ot such amended or moditléd’orqlnance within which to‘comply
with the émended'or modified ordinance. In the event ﬁhe USEPA
compiiance‘date is less than bU days, SCSC snaii:compiy with
‘the USEPA mandated’effective‘date.

| 3;> Tolleson sha;l provide 1mmed1ate';elephone notice
to 8CSC, toilowed by written notice wlithln seven days,'ot’fecelpt
of notice to Tolleson of the USEPA mandate. SCSC shall have
the right to contest any USEPA ﬁrdposed amenameﬁt or mbdxtlcation
of existing USEPA rule, regulation or guideline. SuchAcontest
shall pe at SCSC's expense. Tolleson will cooperate with SCSC's
contest ot the USEPA action or proposéd action. Any pe@alﬁy‘
‘resuiting £rom the cnallenge‘snall be Dofnelby SCsC.

4. '-Tolleson shall have the right to enter onto and
inspect any SCSC property-or'tacility,’or SCSC-chstomer property‘
or facillty‘toAtne extént SCSC nhas suchiv;gnt, for thg purpose

-

of monitoring compliance with this Prohibited Discharges requlfemént.

Section 7 - Financing

1. Tolleson, through the Finance Corporation, shali
cause tax-exempt 1hdhstr1a1 developmeﬁt ponds to be 1ssued in
amount of 513,935{000 to pay costs associated with construction
and i1nstallation ot tne sCsC Service Fac;lltles,kgnciudlng, but
not limited to, flnaﬁélng,xengineerlng'and thé £e§3for the usufruc—
tuary 1nterest tor service.rlgnts to the existing.TolLeson Waste-
water Treatment Plant tacilities necessary to provide the services
 unéer this Agreement. The aﬁount to Devtinanced will bexnet OtX

!
.
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any allowable inte?\ t earnings on thoseifunds iring thé construc—b
tion period. The usufructuary interest amount of $500;000 féf
rserviCerrights to existing Tolleson Wastewater Treatment Plant
facilitiesbshall beApaid to Tolleson subsequént to issuance of
said bonds and satisfaction of all conditions‘precedent~coﬁtained
in Articlé V, Section 1. | |

,2‘ Tolleson shall retain for the purpose‘of this bond
issuance, Rauscher Pierce Refsnes, Inc. as a bond consultant and
Gust, Rosenfeld, Divelbess & Henderson as bond counsel.

3. At SCSC's election, Tollesoﬁ shall use its’beét
efforts to cause the bonds io be refunded and néw bonds to bé
iésued in an amount sufficient to satisfy all principal, integes;;
ahdiother costs associated withvthe bonds referred to in Artikle‘
If, Section ?, Paragraéh 1, providgd (a) that SCSC shall reimburse
‘leleson and ‘the Finénce Corpération for thé cost and expense
of £he refunding and (b) that Tollesoh.shall have no obligatioﬁ
to éauée‘any such refunding if nationally recognized_bohd épunsel

satisfactory to‘To1leson and SCSC cannop’opine-that intetest’on
the fefunding bonds (other than bonds held py substantial users
-and relaied'persons).wduld be exempt under Sectiqn 103 of'the
IntérnalJRevenue.Cédé, aé amended. In the event that refunding

bonds shall be issued, Rate Component One shall be adjusted accor-
dingly. - . S

4. SCSC shall have the right to review and approve

the entire scope of work and fees of the bond consultant and bond

~14~




counsel, and Toiln,on shall not execute any . Jreement with said
consultants pertaining to tné Dond.lésue prior t§ such written
'approval. “Such approval shall not be unreasonably~witnheld.
It is agreed by the parties,nereto that the bonds to be issued.
under this Agreement‘shall,not be 1ssued until the Conditions
‘Precedent 1n.Art1ci¢.V, Section 1 néve been tultilled.

5. SCSC specifically retains the right to approve
the tollowing: ‘ ‘

A. The amount of»the tinancing necessary to fund
the engineerlng, construction, installation ‘and interest du;lng
cénstruction of SCSC Service Facilities, the fin;hc1n§ costs assOci—'
ated with the 1ssuance of the bonds, the torm of Indenturé to
be 1ssued.by'Finance Corporation and any Agreement_befween'Téilesﬁg
and Finance.Coquration,regardlng the SCSC Service Faciilﬁleé.
' The Indenture and Agreeméht to be approvedbﬁndér this Paragraph
S5A shail not be amended without the prior_wr}tten‘consent ot_SCSC.

B. The selection of the.t}ustee to béfutiliied
during the term ot .the bonds ﬁb De'lssued by Finance Corpo:ation.
It as agreéd by the parties that the trustee will be a national
or stéte Dang_dom1c11ed in Arizona. 7 » ‘

6. ‘Tolleson shall cause bondléounéel to 1ssue a re-
liance letter to SCSC at the bbnd closing permitting SCSC to rely
upon bond coﬁnsel's:oplnlon that the bonds ﬁave,}een legallyAand"
validly issued, and that under iaws, regulations; rulings and
decisions existing on the date of lssuance 0of the bonds interest
on the ponds 1s not-subject to tederal income tax'uncer‘Sectlon

»

-

’
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103 of the Interna. Revenue Code of 1954, as .mended except with

respect to i1nterest on any bond tor any period during which any

’suchlbond 1s held by a person who 1S a substantial user of the

project or any related person within the meaning ot Section 1U3(b)

of the Internal Revenue Code of 1954, as amended.

7. Tolleson covenants to SCSC that 1t will covenant

-with Finance Corporation to provide the rollowing:

A. Finance Corporation will not amend the Inden-
ture without Tolleson's consent.

B. Finance»Corporatlon éhall eq§orce the terms
of'tne Incentufe and not waive such terms without Tbiieson'é con-
sent. |

8. Tolleson covenants to SCSC:

A. That 1tvwill hold Finance Corporation to the

covenants set torth in Paragrapnv7 above, and entorce thosetagainst

Finance Corporation.

B.  That 1t will not consent to any waiver of

Paragraph 7 above, without S5CSC's consent.

C. That 1t will not amend the'Tolleson/Finance‘

Corporation agreement and will entorce that agreement against

" Finance Corporation in accordance with 1ts terms..

Y. It 1s Speciflcallj agreed by the parties that SCSC

'snhall have no direct iiaDiilty to the holders or~tna.bonds-issued

» py Finance Corporation or to the Trustee for the payment of princi-

pal and 1nterest. SCSC does not in any way guarantee any of
Finance Corporation's obligations to said bond holders, but 1s

L




respon51ble only for performance 1n accordance with the terms
and conaitions of this Agreement. SCSC acknowledgés»tnat the
p;yments éf Rate Component One undér this Agreeﬁené will ﬁe as-
’51gned and piedged to Finance -Corporation ahd.in turn assigned
and pledged to the Trustee under the Indentufe ﬁo secure payment
of principal and interest on the bonds issued by Finance Corpora-
“tion. |
10. folleson shéll not, and shall not permit Finaﬁce
Corporation to, exercise any optiocnal redemption of the bonds
without thé prior written conéeﬁt of SCscC.
S 11, SCSC shall have no liability to Tolleson or any

other person as a result ot the rights of approval.granted to,

SCSC hereunder.

Section 8 - Billing and Payments
1. Rate Component One shall be due and payable on

the tirst of each month commencing September 1, lY¥g. In the

-

event such paYment is not timely received by the trustee, the
trustee snailbgive written.nOtlce to SCSC, whereupon SCSC shall

'wire sai1d funds to the fruStee w1tgin two business daysf In the
event a railure by SCSC to péy any 1ﬁstaliment ot Rate Component
One on a‘tlmely basis results in the acceleration of payménts
of principal anad inte;eSt'on the Donds 1séued_by ﬁlnénce Corpo-
ration, all remaining payments of Rate Componeht7dhe as séﬁ_forﬁh
in Articie IV, Section 2, Parégraph 1A, Snali.becéme immediately

due and payable, to the extent necessary to pay the accelerated

‘
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payments of principal and éccrued interest on such bonds, and
;osts payvable by Finénce Corporation underrtne bond 1ndehture.

2. Invoices réndéred pursuant to the Rates and Charges
set torth in Article IV shall be supmitted monthly to SCSC by
the fifth of tne.montﬁ_and~shall'conta1n statements of the meter

readings at the beginning and at the end ot‘tne monthly pilling

“period, itemized charges for services rendered and such other

pertlnent invoice data as may be required by SCSC. SCSC shall
pay each 1nvoice so rendered within twenty-tfive (25) days of the
receipt tneféof. | |

3. Should SCSC dispute any portion ofvthé monthly

birlling, other ;han Rate Component-One which shall not be disput@d,iﬂ
the following‘procedure shall be utilized.

A. Payment shall not be withheld, Dut!may be contested
pursuant to Paragraphé B tnrough‘D hereinbelow.

B. SCSC shall provide written nqtlde_tb'Tolleson,yithlp
3U days of the receipt ot the monthly invoice set-
‘ting forth thevba51s for ﬁhe dispute and 1ndicating
the contested ﬁoiléf amount.

C. The disputed matter, if not otherwise resolved,
shall Be submitted to arbitration within 30 days
bof‘;he'nptice‘provided under'Antlclé II, Section
8, Paragraph 3.8. Arbitration Snélldbe conducted
in accordaﬁce with the Arizona Uniform Rules of

Procedure tor Arbitration.

-18-




D. The arbiter's decision shall also award the pfe-
vailing party simple interest on the amount awarded,
computed daily at a simple annual interest rate
equai to two percentage pbints above the prime .
interest rate of the tfustee ae esﬁablished‘on;
thebfirst day of the month in which the decision
is rendered, plus reasonable attorneys' fees and
actual costs incurred.

4. In the event SCSC aoes not make timely payment
of Tolleebn invoices for Rate Component Two or Rate Component
Three, there shall be assessed a late!penalty from the due date
to the date paid, computed daily on a simple interest basis-at
an annual intefest rate of two percentage ppints above the prime
interest rate of the trustee as established on the first day of
the month in which»the payment was due, plus reasonable attorneys'

fees associated with collection of the payménts.. .

-

5. Performance of the Rate ComponentIOne'port;on of
this Sewage Treatment.éer#ices Agreement by SCSC shall be guaran-
"teed by SCSC's parent corporation, Citizens Utilities Compani.
ARTICLE I1T

TECHNICAL PROVISIONS

Section 1 - Measurement of Sewage Quantltles *

All sewage delivered by SCSC to Tolleson shall be mea-

"

sured by the existing metering equipment owned by SCSC and located
in SCSC's metering structure located approximately 1000 feet north
of the intersection of Olive. Avenue and 99th Avenue. Such meterinq

I
i
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equipment includes an 18-inch Parshall flume, Fisher Porter Model
No. 10F 1940, with indicating electronic recorder/totalizer, Fisher

Porter Model No. 51-1102 and eléctronic transmitter, Fisher Porter

‘Model No. 50 US 1111Al. All flow is measured in thousands of

gallons and flow data is transmitted to the Tolleson Wastewater
Treatment Plant through telephbne lines leased by SCSC.

Section 2 ~ Meter Tests

1. In the event that the meter installed for measuring
the guantity of sewage delivered to Tollesqn,fails té register,
Tolleson ahd,SCSC shall;estéblish ﬁﬁe duration dpring.which\the.
meter failed to register and the estimated quantity of sewage
delivered through such meter during_such éeriéd and, upon agrge-. .
ment, An appropriate adjustment based on ﬁhe procedure set forth
in ?aragrathB hereinbelow shall be made in the,amount billed
to SCSC,. | |

2. The meter installed for meashrihg.the guantity
of sewage delivered to quleson sball»be tested for accuracy every
six months. The parties hereté shali also have the rigﬁt, upon
written notice to the other, to demand and have a‘te;t haae-of
the accuracy of the meter installed for measuring,the'quantity
of sewage delivered to Tolleson. The expense of the semi—annual.
test shall be borne by SCSC and ﬁhe expense  of any additional.
requééted meter test shall be borne by the party réqﬁésting the
test. Tests shall be péerrmed by a mutually agreed upon agehcy
or,corporation and the results of’suéh tests shall be furnished

to both Tolleson and SCSC. 1If ‘any such test shows any meter to

¢
L
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be registering within two percent, plus er minus, of the eorreet
- gquantity, it shall be considered accuraee. In the event a meter
is determined to be inaccurate, an adjustment for the flows above
or below the stated range shall Sé made to.the recorded flows
for one-half of the period since the last meter tesﬁ.

3. In the event the meter fails to recqfd any flew,
the average daily>flow determination for any unmetefed.peried
shall be calculated using the fourteen (14) day period just prior
"to and the fourteen (14) day period subsequent to any unmetered
period’asfthe average daily flow for the period not metered due
to equipment failure.

" ARTICLE IV

RATES AND CHARGES

" Section 1 - Commencement of Payments

%:rfr ;

1. Commencing'September 1, 1988, sSCsC shall pey Rate:
Component One as set forth in Article IV, §ec£ion 2, Paragraph
1A. During its applicable term, this rate component shall be
unconditionally paid by SCscC, irreSpective‘of whether SCSC has
received an invoice therefor.

2. Commencing the first month after the Qate on which
the;Maricopa Cdunty Health Department issues its operating permitw
for the Plant Expangibﬁ and aftef which sewege s first treated
in the Plant Expansion, SCSC shall make ﬁonthiybpa}ments te Tolle-
son for Rate Cemponehts Two and Three. Menthly invoices received”
by SCSC from Tolleson for Rate Components Two‘and Three shall

be subject to audit at SCSC's expense. , : o

- v
- .

-21-




-. b m ] : O

B OB )

%

S B O & s = oo

Section 2 - betermination of Payments

1.

Said monthly invoices shall consist of the sum

of the tbllow1ng Rate Components:

A.

Rate Component One - User Fees For SCSC Service

Facilities. Rate Component One shall be one-twelfth

of the Annual User Fees on the twenty-year tax- -

exempt bonds, the proceeds of which were used to

finance, engineer, construct and install the SCSC
Service Facilities and pay the usurructuary tree
tér Sewage Treatment Service rights to existing
Tolleson Wastewater Treatment Plaﬂt tacilitaires
(usutructuary.lnterest), as set forth in Article -,

11, Séctlon /7, all necessary to provide Sewage

'TfeAtment Services of 5.2 mgd and the related

transportation services pursuant to this Agreement,
plus reasonable monthly feés 6fv£he.trusteg;' Any
amounts éoliected tor bond reserve or bond interest
coverage shall be appliéd égalnsp principal and
>interest payments due at‘tne end of the Dondklésue
so that no credit balance remains aftér‘the bonds.
are tully retired. Any.Excess Constructiqn’Funds
as defined 1in the bond'indentdée shall be applied
agalnSt prlncipéi_payments as ﬁheQitirst become
due and payaﬁle. Tne‘User;Fees shall be adjusted

to reflect those lesser principal requirements.

¢
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This User Fee shall cease upoﬁ’retirement or rédemp—
tion of the bond issue, whichever occurs fi:st T
aﬁd shall be adjusted to the actual principal and |
interest'cost in the event there is a partial redémp—
tion of ihefbonds."Tolleson shall or shall cause
Finance Corporation to direct the trustee to erosit
all monthly User Fee payments in an interest bearing
escrow account held by thé bond trustee, which
account shall be used by Tolleson tormake’bond
principal and interest payments..” Interest earned .
on any funds, including but not limited to bond'
’reserves or interest coverage reserves, held: by
" Tolleson, the Finance Corporatién, or'the trustee,
‘shall be applied to reduce Rate Componeht One.
All investmeht earnings, net of payments requifed'
to be made to the United StaﬁEsvgovernmenﬁ'ér other
parties, reéulting ftom said deposits shall be".
applied annually to reduce SCSC'S‘Rate Component’
;One obligation under this Agreement.

Rate Component Two - Operation and-Maintenance

Charge For Sewage Treatment SérviCesf Rate Com-

ponent Two shall be the cha;ge“for the pro'rAta

portion {(on an' actual flow basis) of the operation
and maintenance expense, as defined herein, for

treatment of the sewage delivered to Tolleson

by SCsC. Réte Component Two shall be éomputéd'

4
'
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‘as follows: the difference in monthly meter fread-

ings, multiplied by the operation and maintenance

expense per thousand gallons of sewage treated

at the Expanded Faci;itles, applicable to SCSC,

Peoria and Tolleson, and adjusted for the operation
and maintenance expenses assigned to Tolleson and
Sunland Beef Company (Suniand) under'the terms
of an agreemene between Tolleson and Sunland dated
March 29, 1983. Said operetlon and maintenance
expense per thousand gallons shall be established
each July 1 tiscal year and shall be the average
expense per thousand gallons actual;y incur}edx:

by Tolleson during the twelve months 1mmed1ately

'precedlng the rev151on ot this Rate Component Two.

The first year charge shall be based upon the de51gn

" engineer's estimate tor tirst year operatlen ~and

‘maintenance expenses and shall be mutually agreed

upon. The.operation and maintenance expense cate-

gories to be utilized in this Rate Compenent Two,

and the estimate ot first year expenses to'be‘used

for the July 1 tiscal year 1988 are.listed 1in

[N

Exhibit D, attached hereto and incorporated herein
for all purposes. 'In subsegquent years the operation
and maintenance expenses shall be computed as the

prior years actual operation and maintenance ex-

pense, adjusted by the average ot tpe_prior three

-




years CPI-uU Phoenix factor not to exceed ten

percent. At the end ot each July 1l tiscal year,

r

a reconciliation of the actual operation and main-

tenance expense per thousand gallons‘versus the

estimated operation and maintenance expehses per
thousand gallons shall be conducted. The devia-
tioﬁ per tpousand gallons times the quanﬁlty of
sewage actualiy treated during that July 1 tiscal
year shall be credited/charged to the appropriate
party, or parties so as to pe;mip the recovery

of actual costs. Tnislrécon;iliation of actual

. costs shall also include interest tor a stipulated

six-month period at the prime interest rate of

‘the trustee as established on the rirst day of

the month 1n;&hich the paYment is due. . This true-
up ot operation and mainténaﬁce expenses shall
be made on the August monthly billing. -

Rate Component Three - Replacemeht and Contingencles

Reserve. Rate Component Three shall pe .a charge
credited to the Replacement and Contingencies Re-
serve, which Reserve shall be 1nterest bearing.

Each _month the sum of $1,500 shall be charged until

SCSC's proportionate share ot such Reserve, in-

cluding the interest thereon, aggregates the sum
of $Y0,UUU. The SCSC proportionate share of this

Reserve 1s subject to adjustment to reflect theg

4
+
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SCSC proportionate share of the reserve necessary
tor "Replacement™ as detined by the USEPA regulation

(Federal Register, September 27, 1978; Appendix

B to Title 40, Chapter 1, Part 35, Subpart E, and
as may Dbe amended from time to time) and as approved
by the USEPA. Thereatter, this RateiComponenﬁ
Three shall not be charged and the interest'accfued
tﬁereon shall be used to reduce Rate Component
Two, except that when any money 1s paid out of
such Reserve tor the purposes aﬁtnorized below,
billing of Rate Component Three shall be resumed
‘at the atoresaid monthly sum. Interest shall aécrgg.
to the reserve and such payments and accruals shall
‘be made until spchiReserve has been restored to
_thevaggregéte amount of $9O,OOO.Y Moneys éredited
to said Replacémént~énd Contindenéles Resef@e shall
be used only for the payment of SCSC's pro rata
snaré (on a capaciﬁy ﬁa51s) of\tne cost ot eitra—‘
ordinary maintenance; necessary repairs and routine
.replacements, tnevpayment tor which nQ'other funds
'are avallable, in order thaf the Expanded Facillties
may at-all times be able to treat ﬁne sewage de-
livered under this Agreement.'_All_earned 1ﬁtere$t
attributaple to SCSC and monies remaining.ln'sald
Replacement and Contingencies Réserve at the gxplré—
tion ot this Agreemgnt or'any‘ex;enSioﬁ ot this

1
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Agreement shall be paid to SCSC by Tolleson within
7bU'days ot said expiration or extension.

2. Should capital expenditures for completion of or

- additions to the Expanded Facilities be required tor the benetit

of SCSC, which additions and expenditures shall be approved by

SCSC 1n advance ot construction, Tolleson shall use its best

"efforts to arrange for funding such additions at the lowest

possible cost avallable to municipaiities: SCsC agrees to pay
an additional monthly charge equivalent to the praincipal and
intérest‘aﬁd all other reasonable expenses applicable to 1ts propor-
tionate ‘share of such additions.

3. Calculation of Rate Componént’Twovand Three payments

to Tolleson during the tirst year ot operation shall be provided

" by Tolleson to SCSC at least ninety (Y0) days prior to the date

 sewage is to be tirst delivered hereunder. Should the annual

Tolleson audit of financial data differ from.the unaudited finan-
cial aata, the appropriate ad]ustment shall Dbe madé on gne sub-
séquent anniversary date for‘revision of the fate components.

4. No othef rate componentsiof charges other than
those listed 1n Article IV herein shali be applicablg to services:
provided to SCSC by Tolleson pursuant to this Agreement. .It is
acknowledged by the parties tnat éercaiﬁ'operqﬁion\and maintenance
expense catego?ies-covered byAArticie iV, ééct&on 2, Paragraph-
1.B, and as set forth in Exhibit D may be unknown at the time

of execution of this Agreement. Those additional operating and

%
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maintenance expenses and feeé that are required»tp meet subse-
quenﬁ legal and regulatory reguirements té operate the plant,
but not spch costs és set forth in Article V, Section 3, Paragraph
4, shall‘be allowed in Rate Component Two. In‘ﬁhé eveﬁt such
charges aré imposed by any governmental entity}‘SCSC'may instruct
Tolleson ﬁot to pay such chargés or to pay them under p;otest.
SCSC shall hold Tolleson harmless in that event and SCSC may defend
against those charges at its own expense. Such protest by SCSC
shall not be'copsidered a default under this Agreement.

5. - SCSC‘s obligation to maké Rate‘Compoﬁent Two and

Rate Component Three Payments are subject to the provisions of

Article V.

Section 3 -~ Excess Flow Consideration

| 1. So as to protect Tolleson from the receibt of flows
from SCSC in‘exééss of those average dailyiflows fdr,thé max imum
month contained iﬁ Article I, Paragraph'4,‘the éCSC‘Service‘Fa-
cilitie§ to bg constructed under this Agreement shall provide
the necéssary faéili;ies td limit wa;tewater flows into the Tol—
lesonAWastewater Treatment Plant. Such flow-limiting devices
shall réquiré'Tolleson's prior'written approval. Such approval

shall not be unreasonably withheld.

2. In the eVeht SCSC elects to share utilization of
‘the services under this Agreement with other users, SCSC will
provide contractually with the other user or users for a fail-

safe flow-limiting procedure to preclude the posSibility of SCSC

4
LS
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exceéd;ng its average daily or peak flow limits. This flow-

~limiting procedure must have Tolleson's prior written approval.

3. It SCSC is unable or unwilling to limit their flows

to those referenced in Article IV, Section‘B, Paragraph 1, it

is agreed that SCSC_shall pay to Tolleson the following consi-.

deration ror Tolleson treating sewage 1ln.excess ot the average

daily flows for the maximum month flows under Article I, Yaragraph

4:

It flows exceed the allowable average gallon -
per day rate tor the max1mumhmon£h under this
Agreement, the payment to Tolleson shall be
the sum equal to 25% of the total Ratéchﬁ—
ponent Two paid by SCSC for the 30—day period

in which the violation occurred.

-If flows exceed 105% of the allowable averagé

gallon per day rate tor the maximym month

under this Agreement,_the paymen# to Tolleéoh
shall be a sum equal - to 5U% ot the total Rate
Component Two paid by-SCSC for the BQ;day
period in which thé violation‘6cqurred.

It flows exceed 110% of the’allowable avefage
gallon per day rate ton.tné‘max;mum month
under thls'Agreement,‘the'pé;ﬁent to Tolleson
shéll be the sum egual to /5% ot the total
Rate Component Two paid by SCSC for the 30-day

. . . . »
period in which the violation occurred. »

. *

.
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~Tolleson for excess flows, subject to the provisions of Article

D. If flows exceed 115% of the allowable average
.‘galion per day rate for the maximum moﬁtﬁ
under this Agreemen@, the payment to Tolleson
sha;l be the sum equal to 100% of‘the total
Rate Component Two paid by SCSC for the 30—dayi
period in which the violation occurred.
4. The‘payments under Artiéle v, Sectioh 3, Péragraph

3 shall not be cumulative and shall be the exclusive remedy of

11, Section 1, Paragraph 4.

ARTICLE V
GENERAL PROVISIONS R
Section 1 - Conditions Precedent |
1. This Agreement is expressly‘subject-to.and condi-

tioned upon the foilowing events, which may be,waived'by SCsC
providing written notiée to Tolleson:‘ C "

A, The Fédefal Energy Regulatory.Coﬁmission's
approval of the guarantee by Citizens Utilities Compahy,'or a
disclaimer of jurisdiction by the Federal Energy Regulatoryhtommis—
sion.

_ B. The approval of this Agreement by the Arizona

.
Jw

Corporation Commission:.

C.  The approval by the Arizona Corpbration Commis—
sion of a surcharge for recovery of all costs under this Agree-

ment which, in SCSC's sole judgement, will, in fact, enable S5CSC

to recover all of the costs to SCSC resulting from this Agreement.

1
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D. The execution of the sewége transportation

services agreement with Glendale provided for in Article II,

'Section. 4, Paragraph 3.

E. The issuance of the;bonds contemplated'by

Vthis Agreement on or before August 30, 1985 or as extended by’

SCSC.

F. The execution of the contract between folleson
and Peoria for the construction of the Peoria Sefvice Facilities
provided for in_Article II, Section 5, Paragraph 6. Said contract
shall provide fnr the operation and mainténance.expense per thou-
sand gallons to be équal to that charged SCSC.

2.  This Agreement is fnrther subjectvto and conditioned
upon SCSC furnishing to Tolleson either a written waiVer‘of condi;'
tions A tnfough E of Article V,_Section’l{'?aragraph l, or if
thesénconditions are‘not waived and have been satisfied then sCsC
shall furnish Tolleson with a copy of the 96Vefnmentél aéprovais
and agreements set forth in said sub—énragraphS‘A through E;
together with a letter from SCSC acknowledging satisfaction of
such conditions precedent to this Agreement. vTolieson shnll
furnish SCSC with a copy of the executed Tolleson/Peoria Agreement
referred to in sub-Paragraph F.

5. Notwithstanding the provision of Seétion'l of this

-

Article V, should the conditions precedent not be satisfied, or

waived, SCSC shall nonetheless remain liable for the financing

and engineering charges set forth in Article II, Section 5, Para-

graph 3 of this Agreement.
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Section 2 - Access to Facilities

Authorized representatives of Tolleson will be allowed
access to SCSC's metering station and'representatives of SCsC

will be allowed access to the Expanded Facilities at all reasonable

‘times.

Section 3 - Risk; Liability; Insurance; Penalties

1. Tolleson shall perform all construction and all
sewage treatment and related transportation services under this
Agreement solely at its own risk.and in case of acoident, damage

or destruction of the Plant Expansion or Expanded Facilities

‘necessary to perform the treatment services under this Agreement,

Tolleson will replace or repair forthwith whatever is daméged“

or destroyed to the satisfaction of SCSC and at Tolleson's own
expense.
2. Tolleson hereby assumes full respon51b111ty and

llablllty for the injury or death of any person, or persdns, or

iloss or damage to any prOperty, or to sScsc, contrlbuted to or,
caused by Tolleson's failure to perform 1ts obllgatlons under

this Agreement or by the active or pa551ve negllgence of Tolleson,‘

its agents, servants, employees, or subcontractors 1n the execu-

tion of the constructlon or services to be performed under this

Agreement.‘ The approvals of SCSC under this Agreemént shall not

Create any responsibility orvliability for SCSC. A1l responsi-

bility and liability shall remain with Tolleson as owner and

| operator of the SCSC Service Facilities and as the responsible

‘

party for the financing of the facilities. Tolleson will indemnify

4
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and hold harmless SCSC, its officers, directors, agents and em-

ployees from and against claims or expenses, including penalties

and assessments, to which they or any of them may be subjected

’

"by reason of such failure to perfdrm, negligence, injury, death,

loss, claim, penalty, assessment or damage, -and in case any suit

or other proceedlng shall be brought on account thereof Tolleson

'will assume the defense at Tolleson's own expense and w1ll pay

all judgments rendered therein.

;. Tolleson agreestto procure and maintain all insur-
ance on the Plant Expansion and Expanded Facilitfeé(construction,
operatidn, and tompfehensive general liability,.under Article
V, Section 3, Paragraphs 1 and 2, including insurance, if avaiiabié:
at a reasonable premium approved by SCSC, which snali.be'adequate
te reimburse SCSC for the User Fees in the eventland for the period
df time that serviees under this Agreement can nbt be performed

for a period exceeding thirty (30) days. SCSC's entitlement to

the ‘benefit of such insurance shall be in addition to any other_'.

rights and remedies SCSC may have at law and in ‘equity .~ Such
coverages shall be in content and amcunts adequate to cover the
rlsk commensurate w1th the construction of facilities and provision
of sewage treatment services to be performed under this Agreement.

[

Cost of such insurance shall be included aé_anjoperating and

maintenance expense category of Rate Component Two as shown on

Exhibit D, except User Fee reimbursement insurance, the premium

for which shall be borne by SCSC.

-33-~ Sy




|

.

mE O O

4. Any penalty, fine, assessment, légal expenses,
or civil damages assessed against Tolleson for any willful or
negligent omission or‘commission associated with the construction,

operation (including but not limited to prohibited;discharge pen-

alties) or maintenance of the Expanded Facilities not in accordance

with any federal, state or local statute, rule, regulation or

procedure, shall be borne solely by Tolleson and shall'not be

included in the Rate Component Two under Article IV, Section 2,

Paragraph 1.B or in any other rate or charge to SCSC, unless it
is established that such fine or penalty was the 'result of some

action or inaction of SCSC. The parties agree that all administra-

tive and legal expenses, including costs associated with-any -

lawsuit regarding the Tolleson Wastewater Treétment Plant filed

as of the;date’of this Agreement, and any damages OrT obligations

resulting from an adverse ruling or appeal thereof, are specifical-

ly excluded from computa;ioh of Rate Componen& wa.‘ -

-

5. Tolleson agrees to indemnify and hold harmless

SCSC and its Guarantor against any damage, liability, loss, cost:

or expense including attorneys fees incurred by them or either

of them and arising directly or indirectly from (i) any misrepresen-.
tation other than by SCSC in any agreement pertaining to this

Agréement or the design, construction or financing of the SCSC

-

'Service Facilities and (ii) any omission of material fact or mis-

statement of material fact made other than by SCSC in any of the

documents associated with the financing referred to in Article
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II, Section 7, including without limitation the official statemeﬁt
in respect'of'the bonds.

é. SCSC hereby agrees to indemnify and hold harmless
- Tolleson against ahy damage, liability, loss, cost or expehse
. inciuding attorneys' fees incurred by Tolleson and arising directly.
or indirectly from (i) any misrepresentétioh by SCSC in this Agree—
ment and (ii) any omission of material fact or misstateﬁentfof'
material fact by SCSC or its Guarantor in any of the documents
aésociatgd'with the financing referred.to in Article Ii, Section
7. including_without.;imitation‘the official statement in respect

of the bonds.

Section 4 - Effluent Credits

Tolleson hereby agrees that SCSC or its designee shéll
receive its pfoportionate share of all‘applicable credits for
return flows, exchanges or groundwater recharged under yater.user.’
provisions of any Central Arizona Projecﬁ'relatedbcoqtract or -
Arizona Groundwater_Code requirement, or any management plan estab-
lished thereunder, of any subsequent court decisioﬁ affecting
Tolleson's effluent dispositidn. Suchlcredits, exdhange‘br
recharge recognition shall fully reflect SCSC's proportionate
share of influent flow in gallons4as measured at the metering
structﬁre as set forth in Article IIir Sect;oﬁ f, herein. This

credit shall not include the economic benefits rélated to effluent

sales by Tolleson to third parties.

-35-




e R

Section 5 - Notices

All notices or comnmunications hereunder shall be sent

“"to Tolleson, addressed as follows:

.with copies to:

City of Tolleson

Attn: City Manager

9555 West Van Buren
Tolleson, Arizona 85353

City of Tolleson
Attn: Director,

Wastewater Treatment Plant
9555 West Van Buren
Tolleson, Arizona 85353

and

City of Tolleson

Attn: City Attorney "
9555 West Van Buren S
Tolleson, Arizona 85353

or to such other addresses as Tolleson may'advise SCSC in writing, .

and to SCSC at:

with copy to:

Sun City Sewer Company R -
Attn: William J. Raymo, Manager

(15626 North Del Webb Boulevard)

P.0O. Box 1687

Sun . City, Arizona- 85372

Sun City Sewer Company
Attn: David E. Chardavoyne

"Assistant Vice President

‘High Ridge Park : .
Stamford, €T 068505 R

-

_or to such other addresses as SCSC may advise Tollesdn in writing.

Section 6 — Default

1.

It is specifically agreed that (a) the default

,by‘Tolleson‘under its agreement with Finance Corporation, or (b)

4
. : e

1
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the default of Finance Corporation under the bond indenture,

including any acceleration of payments that may result from detault

(a) or (b) above, unless such default or acceleration 1s due to

the non-payment ot Rate Component One by SCSC, or (c) an adverse

ruling by the Internal Revenue Service as to the tax-exempt status.

~of the financing for the SCSC Service Facilities, shall not cause

any‘adgitional liability or obligation for SCSC or its Guérantgf
to anyone, so long as SCSC otherwise‘performs its obligationé
under this Agreement. -

-2, The agreements between Tolleson and Finance Corpo-
ration and the financing documents. of Financing,Corpdrafion shall

specifically acknowledge the provisions‘of this Section 6. .

Section 7 - Successors and Assigns; Right of First Refusal
1. This Agreement shall inure to the benefit of and
be binding upon the parties hereto, their successors and assigns, .

provided however that any assignment shall be approved by the

other party, which approval shall not be unreasonably withheld.

2. Notwithstanding Paragraph 1 of this Section 7,

Tolleson specifically reserves the right to assign and pledge

its right to the payments under this Agreement tq‘secure'the
financing of the SCSC Service Facilties.

‘3. During the termbof this Agreemeng, Tolleson shail
not séll, assign, mnrtgage, transfer nr'hynothecate all or any'

portion of its interest in SCSC Service Facilities without first

obtaining the written consent of SCSC. SCSC will not unreasonably

Y
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withhold its consent. If such consent is given, Tolleson shall

provide SCSC with an agreement‘satisfactory in form and substance
to SCSC which shall assure SCSC that ény Shccassor:ih interest
to-Tolleson_shall perform all of Tolleson's obligations‘undér
this Agreement'in accordance with its terms. Any sale and sale—

back or sale and lease-back shall nét reqﬁireASCSC conseht,

-provided the operating control of the SCSC Facilities remains

with Tolleson.

4. Prior to any disposition of the WWTP, except a
disposition covered by the last sentence of paragraph 3, Tolleson
_shall afford SCSC with the option to purchase the ﬁWTP at a price
and on the same terms and conditions as aré‘offered to Tolleson. |
In this connection, promptly upon receipt of an offer from a th;rd
party who is not in anyway affiliated to or with Tolleson such

as Finance Corporation, or a similar entity controlled by Tolleson,

‘to purchase the WWTP, Tolleson shall provide §CsC with a copy

of such offer. SCSC shall have ten (10) business days from feceipt'
of the offer to notify Tolleson of its desire to burchase or not
to purchase the WWTP. If it ele;ts to purchase the WWTP, SQSC,
under tﬁe same terms and conditions asAin theftﬁird Qartyvoffef,
shall‘have’the same‘rights as provided by the third paft? offer.

If SCSC elects not to purchase the WWTP under the same terms and

‘conditions as the third party 6ffer, Tollesoﬁ-shqll be .free to

dispose cf the WWTP to the third party offeror. If the sale to

the third party(offeror does not close, this provision shall be
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applicablé to any subseqguent proposed disposition of the WWTP.
If SCSC does not advise Tolleson in writing of its acceptance.
of the third party offer to'puréhase the quleson WWTP within
ten (10) business days of re;eiﬁt o§ the notice of sale from
Tolleson,rTolléson shall be free to proceed with the saie to.thé
third party and ;uch third partyvshall perform Tolleson's obliga-
tions under this Agreement. | | - |

Section 8 - Miscellaneous

This Agreement may not. be nodified or amended except
by a wriﬁing signed by both parties. This &greement shall be
governed by and construed invaccordance with the laQs of the State'
of Arizona. This Agreement constitutes the entire agreement
and understanding between the parties Qith reépect tb the subjéct'

matter hereof and expressly‘supérsedes.and revokes all other prior

or contemporaneous promises, representations and assurances of

~any nature whatsoever Wwith respect to the éubject matter hereof.

-

The remedies. provided in this Agreement inifavor\oijCSC or-,

Tolleson shall not be deemed their exclusive remedies but shall

"be in addition to all other remedies available at law or in

equity. In the event any provision of this Agreement is for any
reason adjudicated deficient, unenforceable, irregular and/or

invalid, the parties hereto and each of them) will promptly,

.and to the extent reasonably possible,.take such®action or proceed-

ings as may be necessary to correct such deficiency or otherwise

validate that provision. If any provision of this Agreement is

declared void or unenforceable, such provision shall be deemgd

- : *
- ’
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severed from this Agreement, which shall otherwise remain in full

force and effect. No waiver by SCSC or Tolleson of any breach

.by ‘the other party of any provision of thlS Agreement nor any

fallure by SCSC or Tolleson to insist on strlct performance by
the other party of any provision of this Agreement shall in any

way be construed to be a waiver of any future or subsequent breach

"or bar the right to insist on strict performance of‘the provisions

of this Agreement in the future.

~IN WITNESS WHEREOF, the CITY OF TOLLESON and SUN CITY.

SEWER COMPANY have caused this Agreement to be signed by their

VreSpectlve‘Offlcers and attested by thelr_respectlve City Clerk

and Assistant Secretary and their seals affixed hereto, all-as"'

of the day and date first hereinabove set forth.

CITY OF TOLLESON, a municipal
corporatlon

(,4(@« —/7 ﬂs//cu/ (’//

APPROVED A3 TO FORM:

;

\

' f\w.i . S0
Cft%\ffﬁﬁfney (;/// _/) Mayor

SEALY

ATTEST
/

'\Z/)’/’//(/— (/C’/C{(/‘/»A/

City Clerk

SUN CITY SEWER COMPANY

N | Bycofaboyba/ (GD:C:KaAA;:::::::D

Its Hs<cistant 1//:6 fresdénr
SEAL '

ATTEST:

‘QZL%/QA4,3613%' T . | o

Assistant /Secretary
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