
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20  

21 

22 

23 

24 

25 

26 

27 

28 
FENNEMORE CRAIG 

A PP.OPESSIONAL CORPORATIOB 
PHOENIX 

INAL 
BEFORE THE ARIZONA CORPORATION COMMISSION 

$na Corporation Commission 
DOCKETED 

WILLIAM A. MUNDELL 
Chairman 

JIM IRVIN 
Commissioner 

MARK SPITZER 
Commissioner 

IN THE MATTER OF THE GENERIC 
REVIEW OF PROCEDURES FOR 
COMPETITIVE TELECOMMUNICATIONS. 

JAN 3 1 2 0 0 1  

DOCKET NO. RT-00000D-00-0694 

QWEST CORPORATION'S SURREPLY 
TO REPLY COMMENTS OF THE 
ARIZONA CORPORATION 
COMMISSION STAFF 

Qwest Corporation (\\Qwest'') hereby submits this 

Surreply to the Reply Comments of the Arizona Corporation 

Commission Staff (\\Staff") filed pursuant to the Procedural Order 

dated September 18, 2000 in this proceeding. This Surreply is 

necessary to address new factual and legal issues first raised in 

Staff ' s Reply. 

Staff's Summary Comments 

Staff's Reply Comments consistently defer to the CLECs' 

position that imposition of the constitutional requirement of 

fair value rate base ("FVRB") unduly burdens new entrants. Qwest 

believes that concerns about FVRB placed on new entrants 

should be balanced against fairness sting carriers, such as 

Qwest and the independent telep Placing the 

requirement to file the FVRB information on only some carriers, 

and not others, is discriminatory. It increases Qwest's cost of 

doing business, making it a less effective competitor. Further, 

it provides perverse incentives for competitors to contest 
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Qwest's FVRB information for no other reason than to delay needed 

rate restructuring and other competitive responses. 

Staff further urges the Commission to proceed slowly in 

establishing FVRB requirements for CLECs. In the interim, the 

Commission continues to grant CC&Ns via a process (recommended by 

Staff), whereby CLECs must file sufficient FVRB information 

within eighteen (18) months of offering service. Qwest is 

concerned that the Commission must implement a process whereby 

compliance with this requirement is monitored. Staff makes no 

recommendation concerning the method by which the Commission will 

follow-up with these companies to ensure their compliance. 

Staff Comments on Procedures for Pending CC&N Applications 

Staff suggests that CLEC rates could be established on 

an interim basis pending a FVRB determination. Staff then 

indicates that "the 'interim' rates would automatically become 

permanent rates, based upon a subsequent 'generic' order by the 

Commission if it appears appropriate at some time." Staff's 

recommendation is vague. For example, Staff does not address how 

a generic order for multiple CLECs will establish a unique FVRB 

for each individual carrier. Qwest believes that Staff should 

provide more information concerning this recommendation. 

Staff also recommends that CLECS not be required to 

provide TSLRIC information. Current Commission rules do not 

require CLECs to provide TSLRIC information, unless requested by 

Staff . The Commission should consider requiring TSLRIC 

information in order to ensure that CLECs are recovering their 

costs and not taking risks which could lead to financial 

instability and the resultant disruption of customer service. 
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Staff's Discussion of Exhibit A Questions 

In response to Question No. 2, Staff indicates that the use of 

FVRB information in evaluating resellers is "much less relevant" 

snd that "other factors should be considered by the Commission 

dhen setting rates for resellers." Staff overlooks the fact that 

nany CLECs have filed CC&N applications asserting that although 

they intend to begin offering service through resale, they 

sventually plan to install their own facilities. Under the 

4rizona Constitution, the Commission should consider FVRB 

information for all companies (e.g., facilities-based, resale, 

JNE providers). In a competitive market place, an evaluation of 

€air value of property aids the Commission in determining that 

narket rates are just and reasonable and serves the public 

interest. 'Fair value determinations may well allow the 

Jommission to assess whether the marketplace is functioning well, 

Nithout price gouging." See Tucson Electric Power Company, et 

51. v. The Arizona Corporation Commission, et al. , Minute Entry, 

July 12, 2000, at 7. 

Moreover, other Arizona courts have stated that an 

initial lack of Arizona property does not release the Commission 

FVRB Erom its constitutional obligation to conduct 

3eterminations: 

The Commission's argument that it can set 
initial rates without a fair value analysis does not 
save the day. Presumably public service corporations 
who exist in Arizona and seek to compete outside its 
service areas have property to value. Further, as to 
start-ups, even if at the outset of a business there is 
no property to fairly value in Arizona, and even if 
initial rates are filed subject to Commission approval, 
there is nothing in these rules that suggest the 
Commission will ever evaluate fair value of property of 
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these new electrical service providers to aid in its 
determination that their market rates are just and 
reasonable. Even companies who broker electricity who 
buy low and sell high, will have supply contracts to 
value. We do not live in a static economy, and the 
Commission's duty to set just and reasonable rates is 
on going and cannot be abdicated. 

% Tucson Electric Power Company, et al. v. The Arizona 

Zorporation Commission, et al., Minute Entry, July 12, 2000, at 

9. 

In response to Question No. 4, Staff asserts that the 

2ourt of Appeals' Opinion may impa tariff filings, among 

Dther rates. Qwest does not bel at new tariff filings 

require FVRB information. Staff's retation would require 

311 new service offerings to be int 

In response to Question No. 7, Staff states that the 

C'ommission could establish interim rates for new CC&N applicants 

?ending a later FVRB determination. As discussed above, under 

such circumstances, the Commission must also create a procedure 

to ensure FVRB compliance before simply deeming all initial rates 

"interim. " Again, the Commission's claim that it will eventually 

?valuate the fair value of the property of public service 

iorporations has been rejected when the Commission's rules and 

regulatory scheme do not mandate such a process. See Tucson 

Electric Power Company, et al. v. The Arizona Corporation 

Zommission, et al. , Minute Entry, July 12, 2000, at 8. 

In response to Question No. 8, Staff claims that 

"U S WEST 11 does not have a direct impact upon CC&N applications 

slready granted by the Commission." Staff goes on to state, 

however, that the tariffs of such companies would be subject to 

- 4 -  
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challenge until an FVRB determination occurs. Staff should 

clarify whether it intends to request a review of these tariffs 

at the end of the appellate process. Qwest believes that if the 

Court of Appeals' Opinion is upheld, the Commission must apply 

FVRB requirements to all regulated companies, including those  

carriers for whom the granting of CC&Ns without FVRB 

determinations formed the bases for the suit. Complying with the 

ultimate mandate of the Court of Appeals is the responsibility of 

the Commission. Under these circumstances, the Commission should 

not place the cost and burden of compliance by forcing third 

parties to file additional legal "challenges." 

Conclusion 

Based on the comments received in this docket, Qwest 

requests that the Commission establish a formal rulemaking 

proceeding to address these issues upon the conclusion of the 

appellate process. 

RESPECTFULLY SUBMITTED this 31st  day of January, 2001, 

FENNEMORE CRAIG, P.C. 

-- BY 
Timothy Berg 
Theresa Dwyer 
3003 N. Central Avenue, Suite 2600 
Phoenix, AZ 85023 
Attorneys for Qwest Corporation 
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ORIGINAL AND TEN COPIES 
of the foregoing hand-delivered for 
filing this 31st day of January, 2001, to: 

ARIZONA CORPORATION COMMISSION 
DOCKET CONTROL 
1200 West Washington Street 
Phoenix, AZ 85007 

COPY of the foregoing 
hand-delivered this 31st 
day of January, 2001, to: 

Lynn Farmer, Chief Administrative Law Judge 
Hearing Division 
Arizona Corporation Commission 
1200 West Washington Street 
Phoenix, AZ 85007 

Christopher Kempley, Chief Counsel 
Legal Division 
Arizona Corporation Commission 
1200 West Washington Street 
Phoenix, AZ 85007 

Deborah R. Scott, Director 
Utilities Division 
Arizona Corporation Commission 
1200 West Washington Street 
Phoenix, AZ 85007 

COPY of the foregoing 
mailed this 31st day 
Df January, 2001, to 
the attached service 
list: 

PHX/~WYER/1147633.1/67817.2 zy 
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Lindy Funkhouse 
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2828 N. Central Ave., Ste. 1200 
Phoenix, AZ 85012 

Joseph S. Faber 
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San Francisco, CA 94111 
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One Allied Drive 
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Joan Burke 
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