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b. The other “supportJng” witnesses rely on Ms. Gomez’s 
unsubstantiated assertions 

9 



c. The evidence showed that U S  will not be downgraded 
even if PWCC is downgraded 

While AI’S, Staff, RUCO and AUIA all rely on Ms. Gomez for her 

unsubstantiated assertions about what the rating agencies might do, PGR’s mtness had 

more than 20 years’ experience evaluating company finances, includmg AJ?S. Based on that 

experience, Ms. Abbott testified that a downgrade of APS would not occur solely as a result 

of a downgrade of PWCC. Tr. at 745-746.6 As described below, she further lndcated that 

a downgrade of PWCC was not imminent nor even reasonably I k l y  Tr at 744.746. 

ApS’s witnesses essentially ask this Commission to accept that A P S  faces an 
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The proof is not in the record in this case and the Commission must, therefore, reject 

In the independent analysis he did conduct, Staffwitness Thornron agreed with 

Ms. Abbott that APS’s credit metrics would erode ifits Application is approved. Tr. at 

992, h e s  15.20. W e  he did not explain why he concluded that U S  would be 

downgraded If PWCC is downgraded, he did discuss the ultimate example of impacts on a 

holdmg company notaffecting the utilrty subsichary. As Mr.  Thornton discussed, the 

collapse of Enron into bankruptcy did not result in a downgrade of Portland General 

Electric. Tr . at 9 18, h e s  3 - 8. Certainly, PWCC’s situation is much less d u e  than Enron’s . 

AJ?S provides the Commission with no reason to believe that the Allegheny Energy result 

dscussed by Ms. Gomez is more wlcely than the Enron result dlscussed by M.r. Thornton. 

Lastly APS argues again, attempting to shift the burden of proof from itself to 

the Application’s detractors, that PGR is askmg the Commission to take on unnecessary 

risk, and thar PGR has not guaranteed that APS’s customers will be unharmed if the 

Commission denies the Application, APS Brief at 4, PGR submits that there is substantial 

evidence that APS’s customers will not be harmed if the Commission denies the 

Application, but ultimately, it remains APS’s burden to prove that its approval of its 

Application is in the best interests of its ratepayers, a burden ir has not met, 
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process; and (6) increase regulatory insulation through Staffs proposed limitation of 

dwidends from APS to PWCC, As drscussed in PGR’s initial brief, there is no evidence to 

support any of these alleged “benefits,” and even if there were, the benefits have n o h g  to 

do with the applicable statutory and regulatory standards. 

It is notable that the & dxect benefit APS claims will be provided by the 

financing proposal that will accrue directly to U S ’ S  ratepayers is the interest income 

attributable to Staffs proposed risk premium.’ This premium, however, provldes no real 

benefit to APS’s ratepayers, even if the interest income is eventually passed on to ratepayers. 

As Mr. Thornton made clear at the hearing, the purpose of the risk premium is not to 

provide addtional income to B P S  and ultimately the ratepayers, but to keep the uulrty and 

its customers “whole” for the additional risks tliey face in malcing a haif .a,  bdhon dollar loan 

’ Staffproposed that PWEC pay a premium of 264 basis points over the cost of equivalent 
APS debt; A P S  does not dispute that a premium is necessary, but argues that it should be 
nearly 100 basis points lower. StafYBrief at 4; AJ?S Brief at 23. 



f 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 helped. 

requiring APS to mitigate additional potential h a m  to its customers. That the risk 

premium and dwidend limitation are even necessary shows that the financing proposal is 

exactly the sort of transaction that the Affiliated Interest Rules were designed to prevent. 

The Rules were promulgated “to ensure that ratepayers do not pay rates for uthty service 

that include costs associated with holding company structure, financially beleaguered 

afiates,  or sweetheart deals with affiliates intended to extract capital fiom the uthty to 

subsidze non.uthty operations.” A.A.C. Rl4-2-804; Decision No, 56844 (emphasis 

added); see also, PGR Brief at  6 .  

In essence, APS now argues that the conditions Staff proposes to h t  the harm 

of the Application are a “benefit” to Alps and its ratepayers. The Commission should not 

be fooled - attempts to prevent a bad deai from becoming worse do not a good deal make, 

and attempts to ensure that ratepayers are not harmed in no way means that they wdl be 
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Exhibit A 

COLLECTION GUARANTY 

This COLLECTION GUARANTY is dated as of ,2003 (this 
“Guaranty”) and is made by ARIZONA PUBLIC SERVICE COMPANY, an Arizona 
corporation (the “Guarantor”) to (the “Lender”). 

Recitals 

WHEREAS, pursuant to a [loan agreement] (the “Loan Agreement”) the 
Lender has made a loan (the “Loan”) in the principal amount of $ to 
[Pinnacle West Energy Corporation], an Arizona corporation (the “Borrower”); 

“Collateral”) for the Loan pursuant to the terms of [insert description of security 
documents] (the “Security Documents”); 

WHEREAS, the Borrower provided the Lender with collateral security (the 

WHEREAS, the Borrower is an indirect subsidiary of the Guarantor, and as 
such the Guarantor acknowledges that it is in its best interests for the Borrower to enter 
into the Loan Agreement; 

obligations of the Borrower under the Loan Agreement to repay the Loan, subject to the 
terms of this Guaranty;. 

and valuable consideration received, the receipt and adequacy of which is hereby 
acknowledged, the Guarantor agrees with the Lender as follows: 

WHEREAS, the Lender has requested the Guarantor to guarantee the 

NOW, THEREFORE, in consideration of the foregoing, and for other good 

1. Guarantee. The Guarantor hereby guarantees to the Lender, for its benefit 
and that of its permitted successors and assigns under the Loan Agreement, the 
collection of the principal of and interest on the Loan, subject to the Lender first using 
due diligence and reasonable legal means to exercise its rights under the Security 
Documents to have the Collateral sold and the proceeds of such sale applied pursuant 
to the terms of the Security Documents. 

2. Survival of Oblinations. The obligations of the Guarantor hereunder shall 
remain in full force and effect so long as the principal of and interest on the Loan have 
not been paid. The liability of the Guarantor hereunder shall in no way be affected or 
impaired by any sale, pledge, surrender, compromise, settlement, release, renewal, 
extension, indulgence, alteration, substitution, exchange, change in, modification or 
other disposition of, or other modification in any way, any of the Borrower’s obligations 
under the Loan Agreement, either express or implied. 

If any payment received by the Lender under the Loan Agreement is thereafter 
set aside, recovered, rescinded or required to be returned for any reason (including, 
without limitation, the bankruptcy, insolvency or reorganization of the Borrower , the 
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Borrower’s obligations under the Loan Agreement to which such payment was applied 
shall for the purposes of this Guaranty be deemed to have continued in existence, 
notwithstanding such application, and this Guaranty shall be enforceable as to such 
obligations as fully as if such application had never been made. 

4. Representations and Warranties. The Guarantor represents and warrants 
to the Lender that: 

Organization - and Powers. The Guarantor (i) is a corporation, duly organized 
and validly existing under the laws of the State of Arizona and has all requisite power 
and authority to perform all of its obligations under this Guaranty; and (ii) is duly 
qualified to do business and is in good standing in each other jurisdiction where the 
character of its properties or the nature of its activities makes such qualification 
necessary, except where the failure to so qualify or be authorized would not materially 
and adversely affect its ability to perform its obligations hereunder. 

Authorization. The execution, delivery and performance by the Guarantor of 
this Guaranty has been duly authorized by all necessary action and this Guaranty 
constitutes a legal, valid and binding obligation of the Guarantor enforceable in 
accordance with its terms, subject to bankruptcy, reorganization, insolvency, 
moratorium or other similar laws of general application relating to the enforcement of 
creditors’ rights and general principles of equity. 

by the Guarantor of this Guaranty does not and will not: (i) violate any provision of 
any law, rule, regulation, order, writ, judgment, injunction, decree, determination or 
award as currently in effect to which the Guarantor is subject: (ii) conflict with, breach 
or contravene the provisions of the organizational documents of the Guarantor or any 
material contractual obligation of the Guarantor, or (iii) result in the creation of a 
condition or event that constitutes (or that, upon notice or lapse of time or both, would 
constitute) an event of default under any material contractual obligation of the 
Guarantor. 

Compliance with Laws and Contracts. The execution, delivery and performance 

Governmental Approvals. The Guarantor has obtained all authorizations, 
consents, approvals, licenses, exemptions of or filings or registrations, with all 
commissions, boards, bureaus, agencies and instrumentalities, domestic or foreign, 
available as of the date hereof, necessary for the due execution, delivery and 
performance by the Guarantor of this Guaranty. 

Litigation. There are no actions, suits or proceedings pending or, to the 
knowledge of the Guarantor, threatened against the Guarantor or any of its property, 
before any court, arbitrator or governmental department, commission, board, bureau, 
agency or instrumentality which if determined adversely to the Guarantor, would 
singly or in the aggregate, have a material adverse effect on the ability of the Guarantor 
to perform its obligations under this Guaranty that have not been disclosed in writing 
to the Lender. 

5. Covenants bv the Guarantor. So long as any obligation of the Guarantor 
under this Guaranty is outstanding, the Guarantor covenants and agrees with the 
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Lender that to the extent necessary to avoid a material adverse effect on Guarantor’s 
ability to perform its obligations under the Guaranty, the Guarantor shall (i) preserve 
and maintain its legal existence and form and all of its rights, privileges and franchises, 
if any, necessary for the operation of its business and the maintenance of its existence 
and (ii) not change its form of organization or its business or liquidate or dissolve itself 
or transfer all or substantially all of its assets. 

6. Waivers bv Guarantor. No failure or delay on the part of the Lender in 
exercising any right or remedy hereunder shall operate as a waiver thereof nor shall any 
single or partial exercise of any power or right preclude other or further exercise thereof 
or the exercise of any other right or remedy. 

All presentment, demand, protest and/or notice, as to any and everyone, 
whether or not the Borrower or the Guarantor or others, of dishonor and of default and 
of non-performance, non-payment and of the creation and existence of any and all of 
the Borrower’s obligations under the Loan Agreement, and of the acceptance of this 
Guaranty, and of any indulgence or the modification of ,  or creation of additional 
obligations of the Borrower under the Loan Agreement, are expressly waived except to 
the extent required under the Loan Agreement. 

Until the Borrower’s obligations under the Loan Agreement have been satisfied 
in full, any claim or other rights which Guarantor may now or hereafter acquire against 
the Borrower that arise from the payment, performance or enforcement of the 
Guarantor’s obligations hereunder, including, without limitation, any right of 
subrogation, reimbursement, exoneration, contribution, indemnification, or any right to 
participate in any claim or remedy of the Lender against the Borrower whether or not 
such claim, remedy or right arises in equity, or under contract, statute or common law, 
including, without limitation, the right to take or receive from the Borrower directly or 
indirectly, in cash or other property or by set-off or in any other manner, payment or 
security on account of such claim or other rights, shall be fully subordinated to the 
rights of the Lender and its assignees. 

The Guarantor waives any and all of its defenses, claims and discharges and 
those of the Lender, or any other obligor, pertaining to the Borrower’s obligations under 
the Loan Agreement or its obligations hereunder, except the defense of discharge by 
payment in full, including, without limitation any defenses which may constitute a legal 
or equitable discharge of a surety or guarantor. 

7. Modification of this Guaranty. No amendment, modification or waiver of 
any provision of this Guaranty shall be effective unless the same shall be in writing and 
signed by the Guarantor and the Lender, and then such waiver or consent shall be 
effective only in the specific instance and for the specific purpose for which given. 

8. Severabilitv. In case any one or more of the provisions of this Guaranty shall 
be invalid, illegal or unenforceable in any respect, the validity, legality and 
enforceability of the remaining provisions contained herein shall not in any way be 
affected or impaired hereby. The parties shall endeavor in good-faith negotiations to 
replace the invalid, illegal or unenforceable provisions with valid provisions the 
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economic effect of which comes as close as possible to that of the invalid, illegal or 
unenforceable provisions. 

9. Governing - Law. This Guaranty shall be governed by and construed in 
accordance with the applicable laws of the State of 

10. Remedies. No remedy herein conferred upon or reserved to the Lender is 
intended to be exclusive of any other available remedy or remedies, but each and every 
such remedy shall be cumulative and shall be in addition to every other remedy given 
under this Guaranty or now or hereafter existing at law or in equity or by statute. In 
order to entitle the Lender to exercise any remedy reserved to it in this Guaranty, it shall 
not be necessary to give any notice, other than such notice as may be expressly required 
by this Guaranty. No notice to or demand on the Guarantor in any case shall entitle it to 
any other or further notice or demand in the same or similar circumstances. 

11. Dispute Resolution. The Guarantor (A) agrees that any suit, action or 

: (B) consents to the jurisdiction of each such court in any such suit, 

other legal proceeding arising out of this Guaranty may be brought in the courts of the 
State of 

action or proceeding: and (C) waives any objection it may have to the laying of venue of 
any such suit, action or proceeding in any of such courts. The reasonable costs of both 
parties (including counsel fees) related to any such suit, action or other legal proceeding 
shall be paid for by the non-prevailing party. 

or the courts of the United States located within the State of 

12. Notices. Any notices or communications required or permitted hereunder 
shall be in writing and shall be sufficiently given if telexed or cabled, delivered in 
person, or sent by certified or registered mail, return receipt requested postage prepaid, 
as follows: 

If to the Guarantor: 

If to Lender: 

with a copy to: 

Changes in the respective addresses to which such notices may be directed may 
be made from time to time by any party by written notice to the other party. All other 
notices shall be deemed to have been given upon receipt. 

14. Successors and Assims. This Guaranty shall be binding upon the 
Guarantor and its successors and inure to the benefit of the Lender and its successors 
and assigns. This Guaranty may not be assigned by the Guarantor. 
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15. Headings. The captions in this Guaranty are for convenience of reference 

Counterparts. This Guaranty may be executed by one or more of the 

only and shall not define or limit the provisions hereof. 

parties to this Guaranty on any number of separate counterparts and all of said 
counterparts taken together shall be deemed to constitute one and the same instrument. 

16. 

IN WITNESS WHEREOF, the parties hereto have duly authorized the execution 
and delivery of this Guaranty as of the date first written. 

ARIZONA PUBLIC SERVICE COMPANY. 

By: 
Name: 
Title: 

[LENDER] 

By: 
Name: 
Title: 
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