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FENNEMORE CRAIG 
A PROFESSIONAL CORPORATlON 

P H 0 EN 1 X 

0 AL 

CARL J. KUNASEK 

JAMES M. IRVIN 

WILLIAM MUNDELL 

Chairman 

Commissioner 

Commissioner 

- 
m y  2 2 2000 - 

IN THE MATTER OF THE COMPLAINT 
OF AT&T COMMUNICATIONS OF THE 
MOUNTAIN STATES, INC. AGAINST 
U S WEST COMMUNICATIONS, INC. 
REGARDING ACCESS SERVICE 

DOCKET NO. T-02428A-99-0476 
T-01051B-99-0476 

NOTICE OF FILING OF 
SUPPLEMENTAL AUTHORITY IN 

WEST SUPPORT OF U S 
COMMUNICATIONS, INC . ' S RENEWED 
MOTION TO STAY PROCEEDING 
PENDING FCC DETERMINATION OF 
u s  WEST'S PETITION FOR 
DECLARATORY RULING, OR 
ALTERNATIVE MOTION TO SEVER 
CLAIMS 

U S WEST Communications, Inc. ("U S WEST") hereby files the 

attached supplemental authority in support of its renewed motion 

to the Arizona Corporation Commission (the 'Commission") to stay 

this proceeding pending a decision by the Federal Communications 

Commission ("FCC") on U S WEST'S Petition for Declaratory Ruling 

(the 'Petition"), or alternatively, to sever AT&T's claims 

relating to interstate services. U S WEST filed it renewed 

motion on April 6, 2000. Argument on the motion was heard on 

April 17, 2000, but to date no ruling has been issued. 

Attached hereto as Exhibit A is the Order Granting Motion to 

Dismiss, dated May 18, 2000, from the Washington Utilities and 

Transportation Commission ("WUTC" ) in Washington Docket No. UT- 

PHX/TDWYER/1069237.1/67817.225 
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FENNEMORE CRAIG 
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PHOENIX 

991292. On August 18, 1999, AT&T filed a complaint against U S 

WEST with the WUTC, alleging that U S WEST violated statutes, 

rules, and tariffs in provisioning AT&T's orders for access 

services in Washington-claims identical to those made in this 

proceeding. On May 18, 2000, the WUTC found that AT&T had filed 

to establish a prima f a c i e  case and dismissed the complaint. 

RESPECTFULLY SUBMITTED this thday of May, 2000. 

U S WEST COMMUNICATIONS, INC. 
Thomas M. Dethlefs 
Senior Attorney 
1801 California St., Suite 5100 
Denver, Colorado 80202 
(303) 672-2948 

and 
FENNEMORE CRAIG 

Timothy Bgrg A -  
Theresa Dwyer 
3003 North Central Avenue, Suite 2600 
Phoenix, Arizona 85012-2913 
(602) 916-5000 

IRIGINAL AND TEN COPIES of the 
Eoregoing filed this day 
>f May, 2000, with Docket 
Zontrol, Arizona Corporation Commission. 

ZOPY of the foregoing hand delivered 
shis day of May, 2000, to: 

Lyn Farmer, Chief Counsel 
Legal Division 
ZRIZONA CORPORATION COMMISSION 
1200 West Washington 
?hoenix, Arizona 85007 

'HWTDWYEW106 7.1167817.22 
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Deborah R. Scott, Director 
Utilities Division 
ARIZONA CORPORATION COMMISSION 
1200 West Washington 
Phoenix, Arizona 85007 

Jerry Rudibaugh, Chief Hearing Officer 
Hearing Division 
ARIZONA CORPORATION COMMISSION 
1200 West Washington 
Phoenix, Arizona 85007 

COPY of the foregoing mailed and faxed 
this day of May, 2000, to: 

Maria Arias-Chapleau 
Richard S. Wolters 
AT&T Law Department 
1875 Lawrence Street # 1575 
Denver, CO 80202 

Andrew D. Hurwitz 
Joan S .  Burke 
3SBORN MALEDON, P.A. 
2929 N. Central Avenue, Suite 2100 
Phoenix, Arizona 85012-2794 
4ttorneys for AT&T Communications of 
The Mountain States, Inc. 

PHX/TDWYER/1069237.1/678 17.225 

- 3 -  



1 

EXHIBIT A 

SERVICE DATE 
MAY 1 8  2000 

BEFORE THE WASHIh’GTOE;I UTI1,ITIES AND TRmVSTORTATION 
COMMISSION 

111 Rc the Camplnint of 

AT&T COMVIMIM! CATIOSS OF THE 
K 0 RTH WEST, IX C . , 

I. ‘INTRODUCTION 
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Kespondmt, alleging that U S WEST has failcll to provide adequate aid cansistcnt 
qyality of accoss scrviccs by: (1) fdllng to pravisior, neccssay access fwilities; (2) 
fiiiling io timely provision access factlltios i t  does provide in violation of agreed upon 
measures of quallty; and (3) favoring itself, its a f i M e s ,  Its own customors, und certain 
comrnuiiiLies in deciding wliere to provision fstcililies. U S WEST answered thc 
complaint, dcnied its allegations, and offered the dcfrnse thar the Commission is deprived 
orjurisdiction to  hcar thc camplaint beoau$e af  fcderd preemption. 

’ 

2 The CornrniSsion coiivcncd a prehcazing confcrcncc; on September 2, 1999, ond granfcd u 
petitioii t o  interyeno by Telecarmnunications Rate~ajws  Xss&3ion for Cast-bcsed a i d  
Eqtiitabie Rate o (TRACBR). 

3 On Septcmbet 16, 1999, U S WEST moved to dismiss GT&T‘s complaint. IJ S WEST 
noted that many o f  AT&T’s asscrted instmccs or violation occurrrd in provisioning 
services diat were priced under hlerstaxe twiffs under the fcdcral ‘I 10%“ rule.’ U S 
WEST urglpd that the Cornniisslon ‘‘Iacks furisdiction t o  consider any con?plafnt or 
claipx related lo interstate services." By order datad November 12, 1999, the  
Comiss ion  dctlled U S WST’B motion ta dismiss. Tlre Cornmission hcld that: 

[Tlhc. PCC lias not clearly provided that it prezmpts siato regulatory 
agencies from iliquirfng into thc nisrtters that AT&T raiscF, In thc nbfiencc 
of clear authoriLy that a custorner’fi elcction co take service under a fcderal 
tariff per rhc 9eii pcrccnt wlc” preempts ail stnta regulatoly authority, we 
dccline [o so rille, 

4 On December IS, 1999, II 8 WEST filed R petitior, for declxatory ruling with thc FCC. 
In that petjticn, US West asked tha FCC to prcempt tho Comnzissien’s cnnsidcratiou of 
the issues in this case,? Concurrently, US West filed a motion in this case tc~ hold rhc 
schedu\r jl1 &cyance writ t h e  FCC resolves the juriadictioaal issues. Tl)e Comniivsion 
dcnied the motiono 

5 Pwin,g the hearing and at the c!ose o f  AT&T’s case, U S WEST moved to  dismiss Ihc 
complaint on the basis that die complainant had not eslablished ficts or l aw establishing 
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3 'fhc Cammission compares rlie kf{nntsate PUC's dnta rcqucsts, and U S WEST's 
E S ~ O ~ I S ~ A ,  at(rrched to AT&T's mallon with AT&T'ti bat4 requests cited in its motion and LT S 
WEST'S rcs?msees i n  Exhibit Nos. MC-305,306, C-308, and FIG-3 11, 

that it is entitled to relief, The Ca+wnispion heard 0:nl argument on &e motion, informed 
thc partics thut i t  would ma!!o 3 dccis!on cn thn motion based on tho evidence Bt that point 
in thc proceeding, aid took the maner under adviscnient. U S WEST &..en presented its 
cviderrca. 

LI. ATRcT's Matian to Carnpel Production, to Reopen Record, 
and to Permit Additional Briefing 

On March 8,2040, AT&T filed a Morion to Compcl Production, to Reopen Record, and 
to Petmit Additional Uriefir,g. AT&T rcqrrests that the Commission: 1) order U S 
WEST to produce the information that i t  submitted in zi. 8irniltu procccding nt tho 
Minnesota PUC, including Wahington-spccifjo dam; 2) re-opcn the record to Prlmit thc 
eviclencc; ai16 3) allay A'l'GtT lo supplcinznt its Post-Hcaring Bricfand allow other 
parties to rcspo:id, 

Thc addilional informatian saught by AT&T involvcs U S WEST's pdoritfcs for 
servicing wire ccnters. hT&T argues that U S WEST should have produced i t3  responses 
to data requests i;a rho Mjniiesota proceeding in response to ATIQT's data roqcests in this 
procccding. Borh sets of rrquebts sought intb..tnation regarding U S WEST':: 11sc bf 
Qdd, Silver, and Bronze designations to indicate priorities for wire ccnters. In tlie 
altel-iiative, AT&T argues that the hfasmntion produced in the  Min~ulcsots case constkutes 
"new evidence" that is relevant I R  AT&T's claims, 

13 S WEST a~gues dist there is no basis to grant .4'T&T's motion. U S WEST argucs that 
none of thz datt. req.ies!s reasona5ly rcquire paduction n f thc  Miiiilesota responses. It 
states ttisrt {lie Minnesota discovcw reqcests were sI;ccific, wlicrcas the requcsts at j ~ s u c  
bcre we general. It asserts that AT&T fdls to explain how the information is essential to  
m y  showjng of discrindcation against AT&T or my othcr carrier. U S WEST argues 
that, thadorc!, the evidence i s  not releyant fa this case. 

The Commission finds that L! S WES'I' adequately responded lo hT&T's gCrmd dqta 
rcqtlests and provided tho infonnatf on regarding the Golcl/Silvcr&ronze designations that 
the data rcqucsfs called fat, AT&T's general d a b  requests in this case do not call for the 
derailed respanses provided in rcsppnse t3 several PL'C staff requests in the Minnesota 
procecding.3 AT&T also chose not to pose specific requosts sjmilar to f l lo~e in 
Miu1es~)ta as a fo1low-up to r_l S WEST's general responses, w e n  tlzough tlw nppor td tY 

availuble. U S WEST is not obligated t O  provide th;: teqcested hfom1atIon pwsunr.t 
to tile data requests sewed by ATtM'. 
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12 

13  

14  

WAC 480-09-820(2) sets out the gutdeliiies for rcopeniug thc record in a contcstcd cqsc: 

(2) Kcopening * * * 
(b) In contested proceedlngs, the commission mzy grtmt a petition io 
purrnit recoipt of cvidcnce wliich i s  essential to a dccision and which WBS 
unavailable nnd not rcasonably discovcrddc with due diligence at the t h e  
of the hearing or for any other good and sufticient C P U S ~ ,  

Thus, WAC 480-09-820(2)(b) es!ablisIiss 8 two=prong test for rcopening: the infomintion 
is essential to 8 decision pnd was unavailable at the tirrc of hewing, An exception i s  
allowod for good and sufficiei:t cause. AT&T’s rnotjon is rejected on cach of these rhrsc 
points, 

AT&T fails to show how the requested inforination is cssoiitial, ot that it could affect tlic 
result of tlio proceeding, Further, AT&T falls to make a sufficient showing &at 
information camparablc to  that w d e  available in MinncsDta was wvai l ab le  and not 
teasan~hly discoyrmable with due diligence, AT&T has the burdcn of proof in this CUCB, 
and its actions demonstrate tjlat i t  was Frepmd to proceed on the bas!s of the gEi1Ud 
infornution ili its possession. Finally, the Commission fiilds no goad and sufficicnl 
cause for an cxception to the rulc’s requircmcnts, 

DI. U FI WEST’s Motions to Dismiss 

U S WEST previously filed a Motion to Dismiss conteixporancous with its answer to 
AT&T’s cor.iplaint. U S WG5T prgued that thc Caimnission l~clts jurisdiction to 
colrsider Al’&’f’s claims because the FCC ha5 exclusive jllrisdicrion over all aspecls of 
U S ~VE9T’s services provided under interstate tariffs; the filed-rate doctrine bars AT&T 
from obtaining interstate R C C ~ S  service from U i9 WEST 011 tams apd conditions other 
than those 5e: forth in the pertinent faflfls and thc FCC’a mixed-use facilities nile, which 
allows customers to elcct to take service under iaterstate tzriffs when the traffic is 10% or 
more interstate, and ar3 much a9 90% intrastate. 

The Commission coiisidercd U S WES’f’s motion, responses of the other pnrtias, and U S 
WEST’s rcply, and dcnied ih6 motion, Tn pertineltt part, the Commission hcld that 
AT,%T’~ cornplailit lnct thc threshold fix stating aclairn on which relief c d d  bc grankd; 
that case law regmdtnl: tht: filed-ratp doctrine doe! not speak to or contrd the issuos 
presented ta tho &mnntssion in this dooket; and that the parties cited no binding legal 
nuthorlty providing that the FCC bas oXGh5iV!?, preo?XlpliVC jurisdiction Over th6 
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provisions of intmsfatc scrvicts cvcn though it may be provided under an intenlate tariff. 
Thc Commission stnted h t  the jurisdictjonal issuo is OPB of cancern and stated the 
expectafim that AT$T's evidence wogld dcmanstratc a sufficient volume of intrastate 
rtafflc to wartant procecdfng to a dccision on the claims presented. 

B, U S WEST's Second Motion ta Dismiss 

IS At the conclusion af AT&T'$ case in chief at ihc subsqumt IwarinE, U S WEST 
rcncwed ils motioir to dismiss, and fhther' argucd t h n t  the cviclencc presented did  no^ 
establish sufficient amounts of intraatntb ttafllc ii: o r d x  for the Commissior! to wwrant 
procccding tn a decision an tlie nierits. The Commission i ~ a k  the motion under 
adviscinent, and informcd the parties that i t would ivlc based an tho cviderice that had 
been presented at that point, in the proceedii~g, It allowed the hearin8 to continue to i ts  
conclusion, and requcsted that briefs be filed on the motion. 

16 IJ $, WEST's motion i s  made pufsuant to Civil Rule 41 @)(3) cddressing EUI involuntary 
dismiss31 upon n defendant'g motion after the pfnintiff rests, WAC! 48OC09420[8) stiltes 
that the Commission m y  refcr to thc rules of thc Superlor Court oC Washington as 
guidelines for h a n d h g  motfons. The Commission finds that the standards applicnble 10 a 
motion made ynder CR 41(b)(3) are appropriate to use in reviewing U S WEST's ~uotlon 
10 dismiss. 

I f  AT&T, as the complainant hi a Fraceeding under RCW 80.04,110,2=r5 the bwdcn o f  
proof. U $ WEST argues that AT&T must meet two requkcments at least niininially: 1) 
it must present facts that support a fhiding of state jurisdiction, aver the clkms -- 
inclridinp a ~bowing of significant amounts of intras tale traffic affected by the allegations; 
and 2) it )nust msske aprima fucie shorting that ~l state statute, rulc, or txiffhas been 
violated. 

C, State Jurisdictlan OYCT tlie Claims 

I )  Qwnnrities oflnterstala Trnfflc 

U S )%ST argues that the Commission's Third Supplemenld Order denying its 
preliraring motion to disniiss cstahlished an evicfcntiory reqrrirernenl in this case ihat 
A.T&T show tImt there we ~ u f l k ~ c n t  quantities o f  intrastate traffic at issue lo wnrrant a 
decislon on tho merits. hT&T rcsponds that ths cyidence includes Epecific access arders 
p l a c r ~  under state tariffs, md argues that cven if thcrc i s  a second ''standard'' rhai req'dros 
proof h R t  slgnificmt amounts of fntrastate traMic are hvolved (which it dispuW, such 

f a  

proof exists, 
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19 Cammission Staff argues; that the C!omrnissioi.r has jurisdktion Dver the provision of 
jntrastcte telccornmuilicatioix services, and that AT&T propcrl y invokes the 
Cornmlssion's jurisdictiari by alleging &d proving a sin,nle yiolation regarding c i  single 
intra3tate f d i t y .  Staff refers to cvidcncc; of sh held intrastate orders discussed in U S 
WEST'S motion and argues that AT&T has therefor alleged sufficient facts upon whioh 
the Commission can cvnluattc whether U S WEST has violated state law in its provision 
of intrastate access servfcos, 

20 Thc Cornrr,ission r c l e ~  that its Third Supp1emen:al Order did not "require" that AT&T'5 
cvidence must demonstrate Q sufficiznt yolume of inlrastatt: traffic but stated irs 
"expectation" that such evidcncc would be praddcd, The issuc wos not Ca decide 
jurisdiction, but to detcrrnine thc cxtcnt of state involvement in teniis of seriousnw and 
remedies. 

.?I 1J S WEST stcites that jurisdiction of a siwod-use facility is determined according to the 
perccnr of inlerstate usage (PIU) reported by 1110 carrier, and argues that thc evidence in 
this case rhcwEd \hat AT&T submitted ordcrs for special-access facilities declaring the: 
PTU la be 100%. Howeyer, according to U S WEST witness Charlotte Field's deposition, 
Ex. 20, industry guidelincs for special-access orders p-odde that thc only two acceptable 
vaIues lor such CUI application are 100 nnd zero, Therefore, thc 100% PlU designation an 
sp~c ia l -~c~ess  orders is not determinative. 

The FCC's mixed-use facilities r u l ~ , ~  popdarly ~ I O W  a3 the "10% tule," authorizcs 
purchases of special-access services under the federal tariff for transporting both 
intrastate and interstale traffic. Under the federd NIL', long-distance carriers iaay ordcr 
special-access facitttics froin thc intersrare miff to transport intrastate traffic if more than 
10% of r h t  traffic ccuried on that facility is interstate and as much as B9.99-I% is 
intr;ls?alc, AT&T esiinates that a significant pcrcenragc of traffic aver special access 
circuits proyidod to all AT&T end-user customers is inlrastare, and U S %'EST estimctes 
h a t  a significnt pc:centuga of all switched RGCC;SS traffic in Washington i s  intrastata15 Jn 
arldition, we frnd no indicalians in thc record of my evidence to contradict the conciwlan 
&at faciljtics purck.iscd by AT&T under U S WEST'S interstalc tariff we usEd to 
transport intrastate traffic 

22 
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25 

26 

27 

28 

Based on the natu:t: o f  tho federal rules, thc cvidencc of rccard, and tho Commission's 
expertise ragarding carrier prncticca and network utilizalfan, the Commissian finds that 
AT&" trmsparts intrastatu traMic over fzcilitics pqcchased under U S WEST'S iisterstato 
lariff iu tlie state of Washington for piuposes of deciding jurisdlctian, and that thcre is L 
substantial public interest in ensqring that those access ssrvkcS are ptovidcd in a m a n n x  
consistent with state statutes, rules, and taiffs. 

U S WEST maiiitalns its position, advanced ln Its ealier motion, that the tarlff out of 
which services are purchased i s  dcrcnninativc for all purposes, and that scrvices 
purchased aut of the FCC wlff are subfcct oiily to FCC jurisdiction, AT&T rcsponds 
that the network facilities m e r  %hich wcess scrvicss are providcd are the samc wilhout 
regard to ~ l i c r l ~ t r  the scrvices are priced thraugh the jiitrfistate OF interstate tariff, and #hat 
the ijsuc of service quality is independent from tlie jurisdictional pricing mechaniam. 
AT&" argces that t l ic "mixed usc facllitiea'' nllc i s  dererminstivc of the scope of states' 
rweivaking authority, &Id not necessarily of regulation of swvicc quality, 

As we previously stated, the  Comissisln in the past has exmined n similar " 10% rule'' 
rclating to billing by compelhiv:: acccss providers selling uklswitchcd interstate anti 
intrastate services cxclgsivcly pwsurint to a federal tviff. Tkc Cainrnission found that 
telecommunications companies offering intrastafe service were 1101 cxcmpt frcim 
rcgisteri pg wit11 thg C~i~tinission despite o f k i n g  services exclusively under federal 
pricing regulation. 

The C ~ ~ j s s j o n * ~  j11teqretation of &e "10%" ~ules is comistcnr with Section Z(b) of the 
Commu:~icat~ons Act of 1914. with certain h d c v m i t  exceptions, that section says that 
nothin& in the Cammuiiications Act of 1934 shrill be cocstrued ta give rhc FcC 
jgrisdiction over chusgcs, clnssificaUons, practiccs, services, facilities, or rzgularions fiJi 

or in comeotion with intmstnte cammunjcations service. 

AT&T fLlrther iugurs that the Commissian has broad jcsisdfction to regulate service 
quality in the public intcrest and thnt s;lchjsxisdiction is not preempted by the FCC. 
AT&T asscrts that rhere is a presmptian olcancuwmt jurisdictlan by the Commission 
sild thc YCC ovcr eschange QCCCSS services that is rcbutrablo by statutory directivc or 
implication. Commission Staff also refers to the relevant starc atld federal tariffs, and 
argues that ~ C C R U S ~  rhc provisi6niwg service intcrvds arc the sanic regardlc$s of whether 
the service i s  purchased from \ha federal or state tariff, evldcnce oTU S WEST'a 
perfomance far interslate access $ m i c e  is probatiut: of U S WEST'S timclinetls in 
providing intrzstate access Qorvioes, 

3) CpmmLTSiuii D i r c r t ~ t o n  and DPecisio/r on the Issue of Stuft' Jurhstliction 

n e  Commission agrees with the parties lhat the FCC retalns sole jurisdiction ovcr the 
en fnrrrrrtent of rate tcrim in tariffs filed pursumt to fedcral statute. However, the 
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Commission rejects U S $'EST's conrention lhat its profleian of intrastate services under 
federal tariffs within the 10% nile is totally free from State emfro1 in my manner. The 
PCC has not preempted state regulator)' agencies from inquiring into fhc matters that 
AT&T raises. In the abfenca of clew authority thatea customer's elcction to lakc service 
cndcr n federal tari ITper the 10% rule prccmpts all state regulatory autltority, w e  declinc 
to so rulc. Tho ~ l g n i f i c ~ ~ ~ c ~  of intramtc traffic to the public ~ p d  t o  the ecocamy of the 
state, a id  thc Commission's nccd to ensure that intrastate services are frcc from 
discrjniinsrtion and hatiers to cornpctitive entry, reqrrlrc us to asson jurisdiction when i t  
i s  la*] Tor us to do so. 

29 

30 

31 

Whcn U S WEST proyidcs Infrnstale OCCDSS services under iFs Washington tmiKs, U S 
WEST is boaid by those biriff provisions, and tb.c Comrnissi~n i s  guidcd by tliasc 
provisions when deciding whethcr U fi "EST has complied wirh its starutory duty. 
Ilow-evcr, in the went  oCmy inconsistency bcrwen wrif'fs and the statutes, It  is the 
statutes that must conbol. Thc Commission agrees with Staffs observation that V Y 
W S T  may violate n skate statute without cornmining a violetion of its intrasute taxirih6 
In such situations, t!!@ Comrn!ssion am order that U g &%SI' revise its; tariffs or i t9  
practiccs uider the turiffs to enswc that they are applied consistently with Eifstc law, 

]Vhrii L' S WEST provides intrasfatc access sewices under i t s  federal tariff, U S WEST is 
not escuse'j from its duly to comply withpcrtincnt sratc statutes rc!sting to that provision 
of service,' ' 1 7 ~  Comniissiar. exercises concurrent jurisdiction with l hc  FCC la ensure 
that intrastate services provisio:ied under intcrstalt: tariffs otheryt'fsc comply ivith stafe 
ststutes. Tbc Commission may consider whether U S WEST'S actions in pravhianing 
mixed-usc facilities for hirestate traffic ccnstitutr a yiolaciarl of s t m  stGttutes cilui rules 
regarding discriiiiination nnd barriers tu competjtiv2 entry, The Cornmission may !ook to 
s u t e  tariffs for guidance and i m p s ?  wliatever additional scruice-quality reqxircmrRts arc 
necosswy to ensure t h t  the letter ctnd spirit ofstuta laws aru upheld. 

a. Discussion and J.lscision on Whether AT&T Met i t ' s  Burden l a  
Present a Prima FQC~C Case 
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33 

31 

33 

36 

rule, or tnriff has been vic-J;ed. 
burden, 

S WEST argues thnt ATgtT 

PAGE 9 

iled to sustdn its 

U Y WEST review AT&T's direct eyidenco in i ts motion and argues that AT&T failed to 
identiry ~ u l y  specific amount of intrastate rraffio transported over i f s  interstntc faoilides. 
According to U S WEST, AT&?' presented nothfng more than a general estimaate, based 
on AT&T'a experience nationwide, of 'how much trzrffic might be intrastatc. U S WEST 
arguDs that AT&?' did not t i e  this lestimony ta any specific service ardcr in this case. U S 
W,ST states that a ta?al of six ardors of record were placed p d c r  !he intrastatc tiriff, but 
~cgues that AT&" f 3 h d  to link thost: ordcrs to aqy violatton of stalutes, rules, or tariffs. 

AT&" argucs fn respanso that U S "EST's serdce=quality standards arc inadcquarc and 
its provisjonhg perforrnanco unrcicsonable, 

Tho Commission finds tSm hT&T's analysis so aggregatcs disparate and jrrelevilllt data 
that its entire bady of cvidencb is unrclfablc. AT&T cxplajm its body of evidence by 
stating "time and rcsoucccj limited the analysis that could be done." Tinla and moiicy 
wldeniably influence the quality of any presenlalian. Howver, in this CW, my such 
limitations on AT&T were self-iipposcd, In August 1999, ATHf filed what initially 
appeared to be a straightforward complaint cnse involving thz failwc to provision service 
and demanded that ir be heMd on an expedited schedule, Over abjections by 't' S W S T ,  
the Commission set hearings for mid-December i~ rcsponse to ATSrT's rcquest far 
prompt action 011 a schcdula tirat the Comml&m deemed appropriate aud rcasonnble fnr 
the allqations, the issues. and thc expected evidence in thls proceeding, 

AT&T servcd a s e ~  of90 broad data requests on U S WEST, \!lhich iii soma insfP.nces was 
uiiable ta respond in D tirncly manner and in other instancas refused lo comply, On 
October 15, 1999, ATBT ~ ~ . o y c d  to compel lhe Froduction of information in rcsponse l o  
61 o f 9 0  requcsls, pv.rsuaut to t h e  Commis~ion's order invoki:ig the discovery N ~ C  in 
this proceeding. AT&T streiscd thnt ir did not w'mt the hearing date delaydd even tlaugh 
it seelncd clear that evidence lascd on some of tha raqueskd discovery wlould rnkc time 
16 produce, cauld change rbe tone of thc w e ,  would require extonsisre retyidan to tlte 
direct Evidence if offered into the record, would squire extensive response. and would 
require extcnsioii of the schedule, A?'&T did not prescnt a detdled knootian to  conrpcl, 
q&h increased tile complexity of the matter submtttcd to the Conmission and iiweaaed 
the tirnr: required far its rcsolulion. 

TIIS: Cammissian rejected some of U S WEST'S objecrions to the data requests nnd 
ordcred the cornpmy to respond, but acceptcd otheP objections, finding thitt fiolne of 
AT&T'Y raquosts ~ G I C  not proper, Thc Comiaission granted data request3 that j t  heltcvcd 
w ~ t e  not unduly burdansonie and were rclEted to the specific allegations o f  the complsint 
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The order found chat some inquiries wece addressed not  to the individual incidmts 
complained of, but to mamrs such as corporate policy. 

37 The Cornmiasion determincd that the hquiry into corporate policy was not beyaiid tho 
bounds af thc complaint, whish does nllegs discrimination, but that it was beyand the 
f x u s  on specific discriminntory inzidena. HOM~CY~T, h’f&T deinandcd discovery t1x.t 
could no: be cccomplishcd in the timo frames i t  proTosed, Thc Cominission grackcl 
savoral of the rsquests for this sort of information, ~ l t h  specified limits, but coziditioncd 
U $ N7EST’a obligation to respand to theje inquiries upon RT&T’s election to forego th:: 
hearing dato prcviously $et and to delay thz start of the hearing, 

33 Pespite the requircmcnt that AC&T make LI riinely election, ATScT declincd tu do SO and 
insteid filed a Motion for Rcconsidcratior! &lid Clarification. hT&T acknowledged the 
demanding ndui‘o af i t s  case and repeated its request that U S WEST be ordcrcd to 
providc responses on the existing schedulc, dating: 

Whilc AT&T appreciates thc Commission’s concerns regarding AT&T’s 
ability to digest and review lafe filed docurneats in time to prepare i t3 
v,r{ttr?n testimony 2nd trial sk~tegy in this case, AT&” bclieves that rhc 
late nights and weekends it will lakc to do so arc worth it in ordcr to 
ndcquately prcpert: its casc. 

39 AT&T argucd further, “only AT&T is hwt by the shartcess orttme to prepare its m e . ’ ’  
The Commission wjcctcd AT&T’B assertionrhat tm grmt of i t s  data requests on the 
cxisting schedule would impose burdccs O A I ~  aa itself and would affect no other party. 
Tht Commission f o w d  thac AT&T declincd to m&e ar. clcction under the terms o f  LhC 
ordcr, ordercd U S WEST to provide responses to fne data rcqucats, rand reschcchlcd the 
l m u h g  to begin in Pebruq’  2000. 

3) Foviviarrirrg Datii 

The record demonsbates that valunlhous datq wcrc available for AT&T’s analysia.6 
AT&T ma& the tactical dcchion tn contbine and prescnt data broadly to delnoiislrolc its 
cunUla1ivc jmyacr, However, AT&T failed to scgregale Washington-specific data 
reliably fronz regional dnta: fnilcd to segregate intrasfatc data reliably from intcrstote dato; 
,fuiled to segregate switchedpficccss datn relinbly fiom special-access data; failcd to 
account Cor access orders submitted ~ 6 t b  requested duc dntcs shotlcr t h m  the standard 
interval; failed fa accolrnt for AT&T ,$pecial-nccoss order6 submitted with requested buc 

qo 
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41 

4.2 

43 

44 

dstes Longer tlian t h e  stmdard interval; failed to cocount for delays caused by inaccurate 
or incbmplctc orders submitted by AT$T; failcd to account for Specid projscls of 
negotiatcd intervals; and faflcd to account for ordm held and provisionad on En 
individual case basis (ICE) in any n:eadngful way. 

Most significantly, AT&'l' f d c d  to link U S WEST'E perfomace 011 AT&T's c acccss 
orrferA with alleged violatlons af'law. AT&T argues th;rt statistical ayeragcs of U 6 
WEST'S provisionjng performancc dcrnonauate inadequate exchange access service in 
the stntc of  Washington. IIow~vcr, the snapshot of held ordcn on which hT&T 
prindpnlly relies, suffers from ATStT'a failure t D  discriminats adequately between 
categoricqlly different provisiophg data, A complainant muSt prcscnt eyidcncc of  
speclfio orders in suffcieiit d o d l  to establish t h t  they col1e;tivrIy conjtltutc n violation 
of sbtutc, rulc, as tariff'bcfore the Commission can consider remcdics based an their 
cupiulativc impact. 

S) Bulk A c c m ~  Facilities 

Thc Coinmission does not agree with AT&T that alleged violations regardiag bulkaccess 
facilities under the PCC special*acccss tariff glso constit~tc a failure to provision 
nxitchcd Scnuiccs Rdequaroly. AT&T did r.ot present evidence o f  specific orders for 
swircl1ed aCCCSS advemly affesled by U S WEST'S alleged fdlurc to provision bulk 
facilitica under 6~ interstatz spcolal-access tnriff, The Commission c m a ~  conclude thRt 
U S WEST comipitled violations of law for i ts  allcgcd fsilwe to provisjoil switchcd- 
acccss services bwed an what is essentially corlject'cturcu 

;In snppoiZ of thc sufficiency of its comphint, AT&T citcs the volume of orders held for 
lack of: racilities, ATkT argues that th:: volume is pcr ,rc unreasanabla and that the 
interyal on which hcld orders are provisioned i s  unreasomblc.' The v a t  majority o? held 
ordors documented by AT&" involve lincside access facilities bcfvcen AT&T customers 
aid U S WEST Iyirc centers where AT&T maintains 8 point of presence. AT&T argues 
fiat U WEST has the obligation 10 anticipate and meet AT&T's demand for facihtieE. 

Ol*dcrs hold because facilities &;e not available are subsequently provisioned on an 
individual case bas19, 
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AT&T's claims. AT&'I's argument that U S WEST aloiie I U U E ~  boar the risk of invcsticg 
in its nctwork to meet specqlative and wnforccasted demand in an increasingly 
campctitive market far accoss servjcer i s  not pcrsuasivc. AT&T did not produce 
sufficient cvidence lo support its claim that U S WEST wcasanably plans and 
provisioiis facilities ta mcct ATBT's unforecasted requirerncnts, 

. .  

* #  
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AT&T also failed to produce sufficient evidence in suppols nf its discriminahn claim 
that its orders wcrc held lsherc facilities were available, or tht U S WEST provisions 
services on a preferential basis. AT&T relics 011 Ex. C-211, M exhibit attached to thc 
direct testimony o f U  S WEST witness FTalyerson, to demonstrate that U S WEST 
provision? i t s  own retail custainers fastcr than it provisims ATGsT's wlioIes~I0 fierviceY, 
bascd an the average intcwaj between the ordar date and completion date, However, 1 1 1 ~  
data-set i s  regional in scopc, includee orders missed duc to cmlomcr r~asoii5, and 
inoludcs special projccts and negotiated dates, AT&T characterizes the c a m p d o n  8s 
"apples to apples,'' but the mlxing of cntircly difibtent dnla prevenis a mcanirigfd or 
reliable coniparisan af U S WEST'S pcrfonnaiica. 

ATBT's WYitncsa Wilson addressed othcr statistical derivation; in U S W,ST's Exhibit C- 
21 1 that contradict A'I'&T's claims, nnd concluded that it would ''fake a lot more 
discovery ro figure our tha data analysis that is takin$ place.!' AT&?' did not conduct that 
discovery, aid concedes that it doesn't understand the analysis, Konethcless, it wgues 
that the samc document is reliable to tho extent it supports its case. The CommlssIon 
finds that the questions about thc exhibit rendcr the documcnt worthy of link wreigbt Ln 
svpport oTAT&T's complaint. 

AT&T fnilcd to identify any access orders that wcre cdversely affected by U S WE3T)s 
priari\y [Ist ofwjrc centers. On R brondsr perspective, AT&T also M!cd to produce my 
credible evidence tlpf U S WEST'a priority list of wire centers was discriminatory or that 
provisioning practiccs occasioncd by the Ilst resultcd in some localities not receiving the 
s m c  quality or quantity of services as others. 

. -  ..q 
I 
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undcr .RCW BQ.04,1 io ,  In rnRkfng this choice, AT&T aSSurned the burdens of ths 
niovIng pnrly in a complain! proceeding, Jt vas A'rdtT's responsibility to malyzc hid 
drtennine what i t  belicvcd to be the elsmcnts of sprlmafacio case; It was AT%T's 
responsibility to detcrrnine what proof would csrablish each of thosc clctnents by a 
preponderance of the evidcnce; and it was ATdkT's re,sponsibiliry to proffer thc requisite 
oyidcnce in Its discct case. 

AT&T did not in i ts  urging fx en early lienrin8 dlaw sufficient time for the volume of 
discovery needed to prepare its case or far t b G  actual pnparation AT&T did not oppem 
to analyze sufficiently the voiurninoxs data that wcrD available in tiiis case, or Iink that 
data to yiolations of statutes, rules, or tariffs, 

10) CanrmDsion Conclusion on Molian lo Dlsrniss 

Bssed upon thc facts md t h e  law, AT&T has established no right to relief. 'I'hcrcforu, lhe 
C!omrnission grants U S WEST'S mo:icc and digmlsses ATBT's camplilinf for fa'Ri;urc to  
establish aprimrr facie CPSC, 

The Commission i s  concerned that the outcome of this case, taken by ilself, could be 
petceivcd as an unjvtllingness to take strong aclion IO renledy discrlmInation or mri- 
coxpeti t ive actlous by carr im or to protect thc public interost. Any suoh conclusion 
would bc scriousiy mistaken. Tlie Commission's decision to exercise jurisdictioil under 
state law in this case deiiiatlstratce that it i s  prcpared to oversec inter-canier relations aiid 
se~.uice-quality issties ihnt affect the provision of intrastate access scrvicos. l;uriher, the 
Commission's rsccnt record, considered is its entirety, should send a d e a  signal to the 
regulatory corninunify that i t  will contlnue to exerchc oversight and usc whatever means 
arc rcasbimbly noccssnry in ordcr 10 fulfill i ts stmtaiy duty ir. the public interos!." 

AT&l''s allegations rcgadilrg special-access services pnrd ld  the d!egations regarding 
thc providoning of local intcrconnection services in thc MCImnetro casc, and AT&T 
requests tile SMIC type of relicfthat the Cornmission foultd to be appropriate in that case. 
Jlowever, any similarity bctwten the claims in thes6 two crses is overshadawled by the 
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differences in tf ic evidence prcscnled: Al'&'P simply did not deinonst~ato h c  occurrence 
or violations. 

53 Under CR 41@)(3), qnlcss an order for dismissal othcnrise fipeoilies, adismissal under 
t5at subseotion opcrares as Rn adjudicatim upon t h e  mcrits, Obviously, in dismissing 
AT&T's complzint, the Commission docs not intend i ts  action as ti conimect on the 
tnedts, The Conmission i s  concorned abour tho issues raised in thc complaint, and it is  
conceivahle that some of d e  same information received in this record could support 
AT&T's claims if additional facts were developed and analyzed, 

54 U S WEST has asked #ha Comiissian to dismiss XT&T's coniplnint with prujudioe, 
Nawhwt: in its motion or its memoranda d3ts U S WEST outline a persuasive argument 
why tfio dismjssd siioufd ba with prejudicc, 'She rcasm for dismissal 1s AT&l"s failure 
to carry its burden of proof to sufficiently demonstrate that specific fndividual ordcrs arc 
linked to violations af stntut~s, rules, or ta t i f fa .  AT&T i s  free to file future complaints. 
To prevail, it must pcrm-tdc the Commission by aeans of sufficient evidence that 
Violations occurred and that the sanctions i t  may reques! are warranted upon t h e  proof 
that is afi'ered. 

IY, FIXDINGS OF FACT 

55 I ,  The Washington Utilities and 'Transporlalian Cammission is an ageacy o f t k  State o f  
Washington vested by statute wirh the artthorjty to regulate tclc-communications 
conjpanics aftkring scrvice to the public foil compcnsatian, 

2, U S WEST Communications, In;, (U S WEST), Lid AT&T Cornrnuiicztiom 
Northwest, Inc, (AT&T), xc cnyhged In providiag tdecomunica t ions  scrvlces for hire 
to the public in the state of Wash: ' n  g ton. 

3 ,  OR August IS, 1999, AT&T filed with the Commission a camplaint against 
U S WEST alleging that U S WEST h u  failed to  provide adeqcslte and cons!stcnt quality 
oCacccss seiyices by: ( 1  1 failing to provision neccssary access facilities; (2) failing to 
timely yroyision access facilities it does provide in violation of agreed upan measures of 
quality; aid (3) favoring itself, Its affilintes, its awn customers, and certain communitics 
in deGiding whcre to provision facilitlsn, 

4 ,  A hearing was held on February 1 through February 4,2000, At thc conclusion af  
AT&T '~  diEct case, U S WEST inwed ta dismiss the complaint8 

56 

5 7  

56 

59 5 ,  AT&T failed to link U S WRST's pcrfomsnce an A''t'&T's access orders with dlegcd 
violations of law, 
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1. The Washington Utilities and Transportation Commissian hns jurisdiction ovcr the 
parties and subject matter of this proccedlng. 

2. AT&T failed to demonmatc h a !  rcagening for the ~urposr ofwmxing md prcser.tin,n 
identifled darn WDS fippropiiatc under tosts set out in WAC 480.09-820. 

3 .  ATK‘L’ failed to tnake aprimufooie showing that IJ S WEST violates statutes, rule& or 
tariffs when provisioning access seryfcea, 

‘4. The complaint by ATkT agtiinst I! S WEST s h o ~ ~ l d  be: disnisscd wlrhaut prejudice, 

VI. 0RI)ER 

AT&T’s motion to  compel production of infomti3tion and to reopen the proceeding i s  
denied. AT&T’s complaint in this docket is disinissed without prejudlec, 

DATED at Olympia, Washington, and effective U i I s / l  & of May, 2000. 

’ R~CHARD HEMSTAD, H om missioner 


