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United States Court of Appeals 
For the First Circuit 

NO. 05-2657 

GLOBAL NAPS, INC., 

Plaintiff, Appellant, 

V .  

VERIZON NEW ENGL , INC., d/b/a Ver-zon Massachusetts; 

PAUL B. VASINGTON, in his capacity as Commissioner; 
JAMES CONNELLY, in his capacity as Commissioner; 

W. ROBERT KEATING, in his capacity as Commissioner; 
DEIRDRE K. MANNING, in her capacity as Commissioner; 

EUGENE J. SULLIVAN, JR., in his capacity as Commissioner, 

SACHUSETTS DEPARTMENT OF TELECOMMUNICATIONS AND ENERGY; 

Defendants, Appellees. 

APPEAL FROM THE TED STATES DISTRICT COURT 

FOR THE DISTRICT OF MASSACHUSETTS 

[Hon. Rya W. Zobel, U.S. .___ 

--_ - .l_l_-l -_ _I____ 

Before 

http://pacer.cal .uscourts.go ~-.bin/getopn.p19OP~~ 411 2/2006 
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--.--.-_---, Andrew Good with whom -___ Philip ____-- G. Cormieg, Good & Cormier, William 
J. Rooney, and geffrey Melick were on brief, for Global NAPs, Inc. 

___I- Scott H. Anqstrei-, with whom Bruce P, Beau_sejour, Keefe -& 
Clemoqg, Sean A. Lev and Kelloqq, Huber, Hansen, Todd, Evans & 
- Fiqel, P.L.L.C. - -~ were on brief, for Verizon New England, Inc. 

_____ Thomas ___-___-_- A. Barnico, Assistant Attorney General, with whom Thomas 
F. Reilly, Attorney General, and pa-niel J. Hammond , Assist ant 
Attorney General, were on brief, for the Massachusetts Department of 
Telecommunications and Energy and its Commissioners. 

Joel Marc=, Counsel, Samuel L. Feder, General Counsel, and 
Daniel .-M. Armstronq, Associate General Counsel, on brief for the 
Federal Communications Commission, amicus curiae. 

- --_____ r 

April 11, 2006 

LYNCH, Circuit Judqe. The Massachusetts Department of 

Telecommunications and Energy (DTE), acting as an arbitrator of a 

dispute over an interconnection agreement between Verizon New 

England, Inc. and Global NAPs, Inc., issued an order requiring Global 

NAPs to pay Verizon compensation for certain phone calls; the amount 

Global NAPs owes is at least $42 million. The question before the DTE 

involved a particular variant on a larger question of allocation of 

compensation f o r  telephone calls placed to internet service providers 

(ISPs). The larger question has been addressed in a series of orders 

http://pacer.ca I .uscourts.gov/cgi-bin/getopn.pl?OPINION=O5-2657.01 A 4/12/2006 
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from the Federal Communications Commission (FCC). At the heart of 

this case is one such order, the ISP Remand Order. 

The DTE, in an arbitration order, required Global NAPs to 

pay Verizon access charges for all "virtual NXX" traffic, including 

non-local ISP-bound traffic, rejecting Global NAPs' argument that 

state commissions were preempted by the ISP Remas@ Order from 

regulating intercarrier compensation for all ISP-bound traffic. 

Global NAPs filed suit challenging the DTE's conclusion in federal 

district court. VeriZon and the DTE argued that the DTE retained 

authority to decide the issue because the FCC order only preempted 

state commission regulation of lllocallr traffic sent to an ISP, and 

the FCC did not hold that virtual NXX traffic is such local traffic. 

The district court never reached the preemption issue, 

because it found that Global NAPs had implicitly consented to the 

ttjurisdictiontl of the DTE to resolve the dispute, and so could not 

later challenge the DTE's jurisdiction to impose access charges for 

ISP-bound traffic. It granted Verizon and the DTE's motions for 

partial summary judgment. No party on appeal agrees with that 

reasoning. 

In the end, we affirm, though on different grounds. A party 

contesting an issue of whether federal law has preempted a state 

commission's authority does not waive judicial review of the argument 

http://pacer.cal .uscourts.gov/cgi-bin/getopn.pl?OPINION=O5-2657.OlA 4/12/2006 
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by first presenting it to the commission in the course of an 

arbitration under the Telecommunications Act of 1996. Because the 

preemption question was not waived, it must be addressed. The issue 

is one of federal law over which the federal court exercises de novo, 

not deferential, review. We reach the merits and hold that the FCC 

did not expressly preempt state regulation of intercarrier 

compensation for non-local ISP-bound calls as are involved here, 

leaving the DTE free to impose access charges for such calls under 

state law. 

I. 

Requlatory Backqround 

Prior history between these parties is set forth in our 

opinions in Global NAPs, Inc. v. Verizon New Enqland, Inc.. (Global 

NAPs ~ I), 396 F.3d 1 6  (1st Cir. 20051, and Global NAPs, Inc. v. 

Massachusetts Department of Telecommunications -& Energy (Global -NAPS 

- 11), 427 F.3d 34 (1st  Cir. 2005). 

- 

The Telecommunications Act of 1996 (TCA), Pub. L .  No. 104- 

104, 110 Stat. 56 (codified as amended in scattered sections of 47 

U.S.C.) , was enacted "to end the local telephone monopolies and 

create a national telecommunications policy that strongly favored 

competition in local telephone markets." Global NAPs I, 396 F.3d at 

18; P.R. Tel. Co. v. Telecomms. Requlatory Bd., 189 F.3d 1, 7 (1st ~ _ _ _ - -  

http://pacer.cal .uscourts.gov/cgi-bin/getopn.pl?OPI"ION=O5-2657.01 A 4/12/2006 
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Cir. 1999); see a l ~  Verizon M d .  Inc. v. Pub. Sgrv. C o m m ~ ,  535 U.S. 

635, 638 (2002); AT&T Cor& v. Iowa Utils. Bd., 525 U.S. 366, 371 

(1999). To achieve this goal, the TCA requires the former local phone 

monopolies, called incumbent local exchange carriers (ILECs) , to 

allow competitive local exchange carriers (CLECs) to interconnect 

with their networks. S e e  47 U.S.C. S 251(c) (2). Interconnection 

permits customers of one local exchange carrier to make calls to, and 

receive calls from, customers of other local exchange carriers. 

~- Global NAPs - ____ 11, 427 F.3d at 36. The TCA also requires the ILECs to 

negotiate in good faith the terms of interconnection agreements with 

the CLECs. See 47 U.S.C. § 251(c) (1). "These agreements provide the 

terms of interconnection and 'fulfill the duties' enumerated in 

§ 251." global NAPs 11, 427 F.3d at 37 (quoting 47 U.S.C. § 251(c) 

I 

I 

(1) 1 - 

Section 252 prescribes the process by which interconnection 

agreements are to be formed. 47 U.S.C. 8 252. Under this provision, 

if negotiations between local exchange carriers do not result in a 

final agreement, either party can petition the relevant state 

I commission to arbitrate unresolved issues. 5-e-e § 252(b) (1). The 
I 

state commission must limit its consideration of the agreement to the 

matters specifically presented in the petition for arbitration and in 

the response. See idL § 252(b) (4) (A). The state commission has "the 

http ://pacer.cal .uscourts.gov/cgi-bin/getopn.pl?OPINION=OS -2657 .O 1 A 4/ 1212006 
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authority to decide the open issues between the parties, and to 

impose conditions on the parties for the implementation of the terms 

of arbitration into an agreement," Global NAPs--I, 396 F.3d at 19 

(citing 47 U.S.C. § 252(b) (4) (C)), so long as its resolutions are 

consistent with ,S 251 and any regulations promulgated by the FCC, see 

47 U.S.C. § §  252(c) (l), 253(a). Once an agreement is concluded, it is 

submitted to the state commission for final approval. Id. § 252(e). 

State commission decisions are subject to judicial review in 

federal court under 47 U.S.C. S 252(e) (6): 

In any case in which a State commission makes a 
determination under this section, any party 
aggrieved by such determination may bring an 
action in an appropriate Federal district court 
to determine whether the agreement or statement 
meets the requirements of section 251 of this 
title and this section. 

A * Rec-iprocal ComEnsation and Access--Charqes 

The underlying issue on appeal is whether, as Global NAPS 

argues, the FCC's ISP Remsgd OrdeE preempted state commissions from 

regulating intercarrier compensation for all ISP-bound calls. Verizon 

and the DTE take the position that the FCC only expressly preempted 

state regulation of intercarrier compensation for rllocalll ISP-bound 

calls. This issue requires a brief discussion of the distinction 

between local and "interexchange" calling and the different 

mechanisms of intercarrier compensation that apply to them. 

The FCC and the DTE have maintained a distinction between 

http ://pacer.cal .uscourts.gov/cgi-bin/getopn.pI?OPINION=05 -2657.01 A 411 212006 
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"local" and "interexchange" traffic. See Local-Competition Provisions 

in the Telecommunications Act of 1 z  (Local Compet2tion O r d e s )  

11 1033-35, 11 F.C.C.R. 15499, 16012-14 (1996) (drawing the 

distinction). Local traffic stays within the boundaries of a local 

calling area. Interexchange (or "non-local") traffic crosses the 

boundaries of a local calling area and is generally subject to toll 

or long-distance charges paid by the calling party. 6) Traditionally, 
local calling areas have been geographically defined. 

Intercarrier compensation comes into play whenever two or 

more carriers collaborate to complete a phone call. Whether a call is 

ttlocaltt or "interexchange" generally makes a difference in what 

regime of intercarrier compensation - -  reciprocal compensation or 

access charges - -  applies to that call. 

The TCA requires interconnecting local exchange carriers 

(LECs)  to establish "reciprocal compensation arrangements, It 47 U . S  .c. 

§ 251(b) (5), under which the originating LEC compensates the 

terminating LEC €or the transport and termination of 

telecommunications traffic. See Global _.NAPS I-g, 427 F.3d at 36 

(citing 47 C.F.R. § 51.701). The FCC, in its initial regulations 

implementing the TCA, limited reciprocal compensation obligations Itto 

[telecommunications1 traffic that originates and terminates within a 

l oca l  area," leaving interexchange calls outside t h e  reciprocal 

Compensation regime. See _Local Ccmpetition Order 1 1034, 11 F.C.C.R 

I 41 1212006 http://pacer.cal .uscourts.gov/cgi-bin/getopn.pl?OPrNION=O5-2657.0 1 A 
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at 16013; see- also Global_-NAPs II., 427 F.3d at 36-37. 

In those regulations, the FCC made clear that it was leaving 

in place the pre-existing access charge regime that applied to 

interexchange calls: 

[AIS a legal matter, . transport and 
termination of local traffic are different 
services than access service for long distance 
telecommunications. . . . The [TCA] preserves the 
legal distinctions between charges for transport 
and termination of local traffic and interstate 
and intrastate charges for terminating long- 
distance traffic. 

Local 7 1033, 11 F.C.C.R. at 16012-13; - see ___ also 

7 1035, 11 F . C . C . R .  at 16013 ("Traffic originating or terminating 

outside of the applicable local area would be subject to interstate 

and intrastate access charges. I ! )  . 

Importantly, the FCC's initial TCA regulations also 

reaffirmed the ability of states to regulate intrastate access 

charges. As a result, Verizon's intrastate access charge tariffs for 

all phone calls are approved by the DTE. 

In its initial TCA regulations, the FCC also left with the 

state commissions the power to define local calling areas "consistent 

with [their] historical practice of defining local service areas for 

wireline LECs, and decided that the states should "determine whether 

intrastate transport and termination of traffic between competing 

LECs, where a portion of their local service areas are not the same, 

http://pacer.ca 1 .uscourts. gov/cgi-bidgetopn .pl?OPINION=05 -265 7.0 1 A 4/12/2006 
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should be governed by section 251 (b) (5) I s  reciprocal compensation 

obligations or whether intrastate access charges should apply to the 

portions of their local service areas that are different." 113 

1035, 11 F.C.C.R. at 16013. 

B. Global NAPS' VNXX System 

Under the traditional system for rating calls, whether a 

call is "local" or "interexchange" depends on geographically defined 

local calling areas. The DTE established the existing geographic 

local calling area structure for Massachusetts after a generic 

proceeding "in which all interested Parties had the opportunity to 

comment. (I  Verizon implements this system by comparing the "NXX" 

numbers (the "NXX" is the middle three digits of a ten-digit phone 

number) of the caller and the recipient. The I'NXX" has generally been 

associated with a particular "switch" (that is, the equipment that 

routes phone calls to their destination) physically located within a 

local calling area; NXXs have thus served as proxies for geographic 

location. This means that if the NXX numbers of the caller and the 

recipient were within the same local calling area, one could assume 

that the caller and recipient were actually physically within the 

same calling area and bill the call as a local call. 

Global NAPs has the ability to assign its customers 

"virtual" NXXs (VNXX), so that a Global NAPs customer can be given 

http://pacer.cal .uscourts.gov/cgi-bin/getopn.pl?OPINION=O5-2657.0 1A 4/ 12/2006 
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VNXX numbers that are different than those that would normally be 

assigned to him based on his physical location. This allows a party 

to call what appears to be a lllocalll number, although behind the 

scenes that call is actually routed to a different local calling 

area. When the party making such a call is a Verizon customer, the 

call is transmitted outside the local calling area by Verizon. 

Many of Global NAPs' ISP customers use VNXX arrangements, 

and many of these ISPs' end-user customers use Verizon for local 

phone service. To access the Internet, the end-user dials in to a 

VNXX number assigned to his or her o w n  local calling area. Then, 

Verizon transports the call across local calling areas to Global 

NAPS' point of interconnection with the Verizon network. Global NAPs 

and Verizon agree that "[ulnder VNXX arrangements, the Verizon end 

user's call to the ISP's server is toll-free [to the end user] 

____ whether or not the ___-- ISP's - server is located in the- same local exchanqe 

area in which the end-user oriqinates the call." (emphasis added). 

c .  -I______ The ISP Traffic Debate 

The treatment of intercarrier compensation for ISP-bound 

traffic has been a matter of considerable debate in recent years. 

Calls to ISPs tend to be long, and generally go exclusively from the 

ISP customer to the ISP. This has created opportunities for 

regulatory arbitrage. For example, in the context of reciprocal 

http://pacer.cal .uscourts.gov/cgi-bin/getopn.pl?OPINION=05-2657.01 A 4/12/2006 
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compensation, since reciprocal compensation flows from the LEC whose 

customer makes the phone call to the LEC whose customer receives the 

phone call, an LEC with a high proportion of ISP customers - -  as 

Global NAPs has - -  stands to gain a windfall in a reciprocal 

compensation scheme which includes traffic to an ISP. See gl-obal NAPS 

11, 427 F.3d at 37 (citing Bell AJl. Tel-. Cos. v. m, 206 F.3d 1, 2 -  

3 ( D . c .  Cir. 2000)). P 

The FCC has issued several orders related to intercarrier 

compensation for ISP-bound traffic. In 1999, the FCC ruled that ISP- 

bound traffic was not subject to reciprocal compensation obligations 

under 47 U.S.C. § 251, although it left to state commissions the 

ability to conclude "pursuant to contractual principles or other 

legal or equitable considerations, that reciprocal compensation is an 

appropriate interim . . . rule" pending final FCC rulemaking on the 

matter. Local Competition Provisions in the Telecomms, Act of 1996 

(Internet __________ Traffic Order) -- 17 26, 27, 14 F.C.C.R. 3689, 3705-06 (1999). 

I-_______ 

The D.C. Circuit vacated the InterneL Traffic Order on March 

24, 2000 and remanded to the FCC, "finding that the FCC's rationale 

for treating ISP-bound traffic as interstate traffic for the purposes 

--- 

I of 

at 

th 

reciprocal compensation was inadequate. 'I Global NAPs 11, 427 F.3d 

39 (citing Bell Atl. Tel. Cos., 206 F.3d at 9 ) .  On April 27, 2001, 

FCC issued an order in response to the D.C. Circuit's remand, 

holding once again that the "provisions of section 251(b) (5) do not 

http://pacer.cal .uscourts.gov/cgi-bin/getopn.pl?OPINION=O5-2657.01 A 4/12/2006 
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extend to ISP-bound traffic” but resting its decision on a different 

legal ground. -- Local - -_ Competition Provisions -in the T-eiecomms. Act of 

I__ 1996 (ISP - --- Remand Ord-eL) fl 1-2, 16 F.C.C.R. 9151, 9153 (2001). The FCC 

also provided an interim intercarrier compensation regime for at 

least some ISP-bound traffic to supplant existing state regimes going 

forward. This interim regime was meant to limit opportunities for 

regulatory arbitrage. It is undisputed that this interim regime 

preempts state commission regulation of intercarrier compensation for 

local ISP-bound calls. The question here is whether the preemptive 

effect extends to the interexchange ISP-bound calls at issue here. 

The D.C. Circuit held that the FCC’s new legal grounds as 

expressed in the ISP Remand Order were still inadequate. See 

Worldcorn, Inc. v. E, 288 F.3d 429, 433-34 (D.C. Cir. 2002). 

However, it chose not to vacate the FCC order, and so the =-Remand 

Order remains in force. See Global NAPS 11, 427 F.3d at 4 0  (citing 

WlrldCom, Inc. , 288 F.3d at 434; Verizon- Md. In-c. v .  Global_NAPs, 

__-__ Inc., 377 F.3d 355, 367 (4th Cir. 2004) ) . 

Simultaneously to the release of the ISP Remind Order, the 

FCC issued a notice of proposed rulemaking to consider whether it 

should reconsider the system of intercarrier compensation for all 

calls, including calls to ISPs . See D-eveloping -a Unified Intercarrier 

__ Compensation -__ Re- (Intercarrier --Compensa-Lion NPRM) , 16 F . C. C. R. 

http://pacer.ca 1 .uscourts.gov/cgi-bin/getopn.pl?OPINION=05 -265 7 .O 1 A 4/ 12/2006 
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9610 (2001) ; see also Developinq a Unified 1-gtgrcarrier Compensation 

Reqime (Intercar-r-ier CompensAtion FNPJE), 20 F.C.C.R.' 4685 (2005) 

(further notice of proposed rulemaking). 

I^  __ -- - - __ - -_ - - 

11. 

Procedural History - _ _  

Verizon and Global NAPs began the negotiation process for a 

new interconnection agreement in 2002. Global NAPs I, 396 F.3d at 19- 

20. On July 3 0 ,  2002, Global NAPs filed a petition for arbitration 

with the DTE for resolution of a number of open disputes concerning 

the proposed interconnection agreement, j.. at 20, including whether 

VNXX calls should be treated as local or interexchange for purposes 

of intercarrier compensation. Included with this petition was a 

marked-up version of the interconnection agreement, reflecting Global 

NAPs' proposed changes. Verizon filed its response to Global NAPS' 

petition on August 22, 2002, including its own marked-up version of 

the interconnection agreement. The parties filed direct testimony 

with the DTE on September 1 0 ,  2002. An evidentiary hearing was held 

on October 9 ,  2002, and the parties submitted briefs on October 21, 

28, and 3 0 ,  2002. 

With respect to the VNXX issue, Global NAPs argued that 

allowing Verizon to impose access charges on such calls would thwart 

technological advances. Indeed, Global NAPs argued that VNXX traffic 

http://pacer.cal .uscourts.gov/cgi-bin/getopn.pl?OPINION=O5-2657.01 A 4/12/2006 
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should be treated as local traffic, and therefore be subject to the 

state reciprocal compensation regime or, to the extent the traffic 

was ISP-bound, the federal interim compensation regime. As detailed 

below, during the course of the administrative proceedings Global 

NAPs also made clear its position that the ISP Remand Order_ had 

preempted the DTE's authority to regulate intercarrier compensation 

for all ISP-bound traffic, while leaving in place the DTE's ability 

to regulate intercarrier compensation f o r  other intrastate calls. 

Verizon argued that the entire VNXX system was simply a way 

for Global NAPs to engage in regulatory arbitrage. In effect, Verizon 

argued, Global NAPs' VNXX system was a way to provide toll-free 

services to Verizon customers (so that Verizon would not get any fees 

from those customers), deprive Verizon of the access fees it would 

normally get for toll-free calls, and instead require Verizon to pay 

Global NAPs reciprocal compensation. 

The DTE issued an order on December 12, 2002, resolving all 

open issues. With respect to the VNXX issue, the DTE rejected Global 

NAPs' position that all VNXX calls be treated as local f o r  

intercarrier compensation purposes. It found Global NAPs' position 

would create "considerable market distortion based on an implicit 

Verizon subsidy of [Global NAPS'] operations." Instead, the DTE 

decided that "VNXX calls will be rated as local or toll based on the 

http://pacer.cal .uscourts.gov/cgi-bin/getopn.pl?OPINION=O5-2657.01 A 4/12/2006 
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geographic end points of the call." It further found that Verizon's 

proposal to have the parties collaborate to determine the geographic 

end points of VNXX calls was Ifan acceptable starting point," and 

ordered the parties to submit contract language with the final 

agreement to implement Verizon's solution. 

The DTE also rejected Global NAPS' arguments based on the 

____ ISP Remand Order, finding that the order "explicitly recognized that 

intrastate access regimes in place prior to the Act remain unchanged 

until further state commission action" and "continues to recognize 

that calls that travel to points beyond the local exchange are access 

calls." The DTE expressed its intent to continue enforcement of the 

existing intrastate access charge regime. 

The DTE ordered the parties to incorporate the arbitrated 

terms into a final interconnection agreement by January 2, 2003; this 

deadline was later extended to January 17, 2003 on the parties' joint 

motion. Global NAPs I, 396 F.3d at 20 After the DTE issued its 

December 12 order, the parties began negotiating final terms of 

interconnection. However, on January 9, 2003, Global NAPs informed 

Verizon that it refused to negotiate any further. Instead, it 

attempted to adopt the terms of a different agreement between Verizon 

and Sprint. Id. 
Verizon responded on January 17, 2003 by filing a motion for 

approval of a final arbitrated agreement, attaching a proposed final 
I 
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agreement. &LL This agreement contained the following provision, 

§ 7.3.8, to deal with the VNXX compensation issue: "[Global NAPs] 

shall pay Verizon's originating access charges for all [VNXXI Traffic 

originated by a Verizon Customer, and [Global NAPs] shall pay 

Verizon's terminating access charges for all [VNXX] traffic 

originated by a [Global NAPs] customer." It is this provision of the 

agreement that Global NAPs challenges, to the extent that it requires 

payment of access charges for ISP-bound traffic. 

In a February 19, 2003 order, the DTE rebuffed Global NAPS' 

attempt to opt into the Verizon-Sprint agreement. Id. It approved 

Verizon's proposed final agreement and ordered the parties to sign 

and file that agreement. The parties eventually G> filed a final 
agreement on March 18, 2003, including § 7 . 3 . 8 ,  and it is the 
agreement currently in effect between the parties. 

In the meantime, on December 3 0 ,  2002, Global NAPs brought 

an action in federal district court challenging the merits of the 

DTE's arbitration determination. Global NAPs I, 396 F.3d at 20. In 

its complaint, Global NAPs asserted that the DTE "lacked jurisdiction 

to impose access charges on ISP bound traffic.'' It also complained 

that the DTE's reasoning, at least with respect to ISP-bound traffic, 

was "wholly at odds with the ____ ISP ____-_ Remand Orde-g." The February 19, 
2003 ruling by the DTE rejecting Global NAPS' attempt to opt in to 
the Sprint-Verizon agreement led Global NAPs to file a second action 
in district court, on March 3, 2003. 

On March 11, 2003, Global NAPs, Verizon and the DTE moved to 

consolidate Global NAPS' two federal actions, and asked the district 
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court to first 

permitted to opt 

the challenge t 

resolve the question of whether Global NAPs was 

in to the Sprint-Verizon agreement before ruling on 

the arbitration agreement. On May 12, 2004, the 

district court affirmed the DTE's decision not to allow Global NAPs 

to opt in to the Sprint-Verizon agreement. Global NAPs I, 396 F.3d at 

21. On January 19, 2005, in __ Global NAPs I, we affirmed that judgment. 

Id. at 28. 

Global NAPs then revived its challenge to the DTE's December 

12, 2002 arbitration order by filing a motion for partial summary 

judgment in the district court on May 20, 2005. Global NAPs argued 
that in the ISP - - -- -_ Remand - - Order, I1[tlhe FCC expressed in unambiguous 
language its intention to assert exclusive jurisdiction over 
intercarrier compensation for ISP-bound traffic." Thus, it argued, 
the DTE lacked the authority to require Global NAPs to enter into an 
interconnection agreement that included § 7.3.8, which required 
Global NAPs pay Verizon access charges for all VNXX traffic, 
including traffic bound for ISPs. Global NAPs based its preemption 
argument solely on the FCC's ISP Remand Order. 

Verizon and the DTE filed motions for partial summary 

judgment in response, arguing that the L_SP__ Remand Order did not 

preempt the DTE from imposing access charges for non-local ISP-bound 

traffic, but dealt only with the narrow issue of reciprocal 

compensation for ISP-bound calls within a local calling area. 

On September 21, 2005, the district court granted Verizon 

and the DTE's motions for partial summary judgment. The district 

court correctly noted that it was "unclear" whether the ISP_ Remand 

O~dgr preempted state commissions from imposing access charges on all 
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ISP-bound traffic. But it did not reach the merits of that question; 

it held that since Global NAPs "voluntarily sought arbitration by DTE 

after the FCC issued the ISP _̂I_ Remand _--.- Order and thus impliedly 

consented to DTE's jurisdiction over its petition, it may not now 

challenge DTE's authority on the basis of unsettled law in order to 

avoid the consequences of its own business strategy." 

Global NAPs appeals, arguing (1) that it did not waive any 

claim regarding the preemptive effect of the FCC's ISP Remand Order 

or impliedly consent to the DTE's authority to decide the issue which 

had been preempted by the ISP Remand Order, and so the district court 

erred in not reaching the merits of its claim; and ( 2 )  that this 

court should reach the merits and find that the ISP Remand Order 

preempts the DTE from imposing access charges for ISP-bound traffic. 

(7 

111. 

__ The District Court's "Jurisdictional" Holdinq 

The district court's conclusion that Global NAPs could not 

obtain review of the DTE's preemption decision, because Global NAPs 

had "impliedly consented to the DTE's jurisdiction over its 

petition, was error. The issue of preemption was squarely presented 

to the DTE, the DTE decided this issue of federal law, and Global 

NAPs challenged that decision before the district court. The district 

court should have reviewed the DTE's conclusion, as it would any 
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other conclusion of federal law by a state commission. 

Global NAPs admits that in its petition for arbitration, it 

did not explicitly spell out its views with respect to intercarrier 

compensation for ISP-bound traffic, but points to a number of 
instances during the administrative proceedings in which it did. In 
testimony during the hearing before the DTE on October 9, 2005, 
Global NAPS' expert, Lee Selwyn, testified with respect to the VNXX 
issue as follows: 

Let me first preface my remarks on [the VNXX 
issue] by making the point that we are speaking 
here of traffic originating by Verizon customers, 
terminating to Global NAPs, that is not ISP-bound 
tra*ffic. ISP-bound traffic is not subject to any 
treatment other than the reciprocal-compensation 
arrangement as set forth in the FCC's ISP Remand 
_____ Order. 

In its brief to the DTE after the hearing, Global NAPs reiterated 

this point: 

In the I S P  Remand Order, the FCC determined that 
inter-carrier compensation for ISP-bound traffic 
is solely within the jurisdiction of the FCC and 
that on a going forward basis, state commissions 
have been preempted from addressing the issue. 
Thus the Department has no jurisdiction to impose 
access charges or other limitations on ISP in- 
bound traffic. . . . The Arbitration Order should 
be clear that the Interconnection Agreement is 
not intended to regulate inter-carrier 
compensation for ISP-bound traffic in any manner. 

Global NAPs made the same argument in its reply brief to the DTE and 

in a February 27, 2003 letter to the DTE after the DTE issued its 

December 12, 2002 order. The DTE rejected these arguments, requiring 

Global NAPs to pay access charges to Verizon for ISP-bound VNXX 

traffic under the intrastate tariffs. 
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Global NAPs also argues that it could not voluntarily 

consent to the jurisdiction of the DTE to determine access charges, 

because the TCA requires arbitration before the DTE under 47 U.S.C. 

S 252(b) when negotiation leaves open issues, and because IIEtIhe DTE 

may not enlarge its own subject matter jurisdiction beyond that 

granted to it by the Act and FCC rulings implementing the TCA. 

Neither may DTE jurisdiction be expanded by agreement of DTE 

litigants. 

Global NAPS' use of the phraseology of jurisdiction may have 

led to some confusion. Questions about federal preemption of state 

law in this context may or may not be properly thought of as 

"jurisdictional" in nature. __ Cf. Wolf v. Reliance Standard Life Ins. 

Co., 71 F.3d 444, 446-49 (1st Cir. 1995) (holding that ERISA 

preemption is not jurisdictional but a waivable affirmative defense). 

In the end, however the claim is characterized, Global NAPs 

properly presented an issue of federal preemption to the DTE, and the 

DTE rejected Global NAPS' argument. This does not mean it waived 

federal court review of the DTE's conclusion on that question. See 

Global-. NAPs_--E, 396 F.3d at 21-22 ( I 1  [TIhe federal courts have subject 

matter jurisdiction to review state agency determinations under the 

TCA for compliance with federal law, pursuant to 28 U.S.C. § 1331."); 

United States . . v. R-,I.  Insurers' Insolvency Fund, 80 F.3d 616, 619 

- 
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(1st Cir. 1996) ("[A] federal preemption ruling presents a pure 

question of law subject to plenary review."). 

IV. 

Preemptive Effect- of the ISP Remand Order 

We reach the merits of Global NAPS' claim, confining 

ourselves to the record before the agency. This case presents a pure 

issue of law and the parties have asked us to decide it. Furthermore, 

we may affirm on any ground supported by the record. See Torres, 

- Rosado -~ v. Rotqer-Sabat, 335 F.3d 1, 13 (1st Cir. 2003). 

Before reaching the merits of Global NAPS' claim, however, 

we must deal with an issue raised by the DTE, but rejected by 

Verizon, regarding the appropriate standard of review of state 

commission conclusions of federal law made pursuant to an arbitration 

under 47 U.S.C. S 252(b). 

Standard of Review of the DTE's Determination of 
Preemption Issue 
__-_-I------_ 

A. 

The DTE argues that "judicial review of an interpretation of 

the [TCA] by a state commission in an arbitration should be limited 

to the question whether the state commission's interpretation of the 

[TCA] is reasonable." F> The DTE draws an analogy to the deferential 
standard of review given arbitral awards under the Federal 
Arbitration Act (FAA), as expressed in cases like JCI Communications, 
Inc. v. _-__ International .l___l._._l_ll__.ll.-__ Brotherhood of Electrical Workers, Local 1Q2, 
324 F.3d 42, 48 (1st Cir. 2003). 

The DTE argues that because Congress used the term 

http://pacer.cal .uscourts.gov/cgi-bin/getopn.pl?OPINION=O5-2657.0 1 A 4/12/2006 

http://pacer.cal


USCAl Opinion 05-2657 Page 22 of 34 

"arbitration" in § 252 (b) , we should treat state commission arbitral 

decisions with the same deference as arbitral decisions under the 

FAA, which predates the TCA. The DTE points out that Congress used 

terms other than "arbitration" to describe other types of actions 

taken by state commissions. 

The DTE's position has no basis either in the TCA, its 

legislative history, or in case law. The DTE points to nothing more 

than the use of the term "arbitration" in the TCA. The DTE's 

argument, furthermore, is in flat conflict with our holding in Global 

NAPs I, where, in the context of review of a decision pursuant to an 

arbitration, we held that determinations of federal law by state 

agencies under the TCA were subject to de novo review. S e e  396 F.3d 

at 23. We noted in Global NAPs I that "[elach of the Circuits that 

has addressed the standard of review under the TCA has held that 

where the state agency determination rests principally on an 

interpretation of the TCA, de novo review is applied." Id. at 23 n.8. 

A number of circuits have reached this conclusion in the context of 

federal court review of state commission arbitrations under the TCA. 

See, e.q., MCI Telecomm& Corp. v. Ohio B-ell Tel. Co., 376 F.3d 539, 

548 (6th Cir. 2004) (de novo review of questions of federal law after 

state commission arbitration) ; Ind. Bell Tel.--= v. McCarty, 362 

F.3d 378, 383 (7th Cir. 2004) (same); KE_metro Access Transmission I____ 
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-.--.-LL-I2EL Servs v. _ - - _ _ _ ~  BellSouth Telecomms L L  _ _ _ _ _  Inc., 352 F.3d 872, 876 (4th 

Cir. 2003) (same) . 

The DTE states that it lldoes not seek consideration of 

broader questions [than review of arbitration] regarding the proper 

standard of judicial review for other determinations by state 

commissions under the [TCAI." If we were to accept the DTE's 

position, it would create a strange result. The standard of review 

would vary not by the nature of the question presented 

(interpretations of the TCA) but by the nature of the proceeding in 

which the question is presented. Thus, under the DTE's view, a state 

commission's conclusions of federal law when it is acting as an 

arbitrator under 5 252(b) would be subject to deferential review, but 

the very same conclusions about the TCA made pursuant to other state 

commission proceedings, such as the § 252(e) approval process, would 

be subject to de novo review. Congress surely did not intend such an 

odd result merely by using the term "arbitration" in the TCA. 

We review de novo the DTE's conclusion that the ISP_Remand 

Order did not preempt its authority to regulate access charges for 

interexchange VNXX ISP-bound traffic. Cf. Nat'l Tower, LLC v. 

- - _ _ _ - ~  Plainville Zoninq Bd. of Appeals, 297 F.3d 14, 22 (1st Cir. 2002) 

(holding that issues based on specified provisions of the TCA 

"present questions that a federal district court determines in the 
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first instance without any deference to the [local zoning] board1!). 

B - .  Preemption 

"The Supremacy Clause of Art. VI of the Constitution 

provides Congress with the power to pre-empt state law." La, Pub. 

Serv. Comm'n ._ _____..I._--. v. F?C, 476 U.S. 355, 368 (1986) - "Pre-emption may 

result not only from action taken by Congress itself; a federal 

agency acting within the scope of its congressionally delegated 

authority may pre-empt state regulation." c> Id. at 369; see also City 
of New York v. E, 486 U.S. 57, 64 (1988) ("[Iln proper 
circumstances the agency may determine that its authority is 
exclusive and pre-empts any state efforts to regulate in the 
forbidden area. 1 . 

In arguing for a broad reading of the ISP Remand Order, 

Global NAPS points to language in the order which suggests that all 
e 

ISP-bound traffic is subject to the FCC's jurisdiction. See, e.g., 

I S P  Remand Order 7 1, 1 6  F.C.C.R. at 9153 ("[Wle reaffirm our 

previous conclusion [in the 1-nternet Traffic Order] that traffic 

delivered to an ISP is predominantly interstate access traffic 

subject to [the FCC's jurisdiction] . I 1 ) ;  id,.!.. f 57, 1 6  F.C.C.R. at 

9177-78 (finding that ISP-bound traffic is I1properly characterized as 

interstate access" and thus is subject to FCC jurisdiction) - Even 

assuming that this language could cover the non-local ISP-bound calls 

at issue here, it does not help answer the question before us. A 

matter may be subject to FCC jurisdiction, without the FCC having 

exercised that jurisdiction and preempted state regulation. The 
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question before us is whether the FCC intended in the ISP Remand 

Order to exercise its jurisdiction over the precise issue here, to 

the exclusion of state regulation. Qwest Corp. v. Scott, 380 F.3d 

367, 372 (8th Cir. 2004) ("There is no dispute in this case that the 

FCC has the power to preempt states from establishing standards and 

requiring reports relating to special access services. The fighting 

issue is whether the FCC actually intended to do so . . . . I 1 ) .  

In this context, the law requires a clear indication that an 

agency intends to preempt state regulation. Hillsborouqh County v. 

Automated Med .____ Jdbs .  InLL, 471 U.S. 707, 718 (1985) ("[Blecause 

agencies normally address problems in a detailed manner and can speak 

through a variety of means, . . . we can expect that they will make 

their intentions clear if they intend for their regulations to be 

exclusive.lt); a_ls_s Qjrest Corp., 380 F.3d at 374 (finding no 

preemption of state regulation where FCC regulations were "notably 

agnostic" on the question). 

The requirement of a clear indication of the agency's intent 

to preempt is especially important in the context of the TCA, which 

"divide[dI authority among the FCC and the state commissions in an 

unusual regime of 'cooperative federalism,' with the intended effect 

of leaving state commissions free, where warranted, to reflect the 

policy choices made by their states." Global-NAPS 1-1, 427 F.3d at 46 

(quoting P.:.. Tel. Co. v. Telecommg, Requlatory Bd., 189 F.3d 1, 8 
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(1st Cir. 1999)). As we noted in Global NAPs 11, "[tlhe goal of 

preserving a role for the state regulatory commissions is reflected 

in a number of provisions in the TCA." & at 46-47. 

Also relevant is Congress's express pre-TCA instruction that 

"nothing in this chapter [including 47 U.S.C. § §  251, 2521 shall be 

construed to apply or to give the Commission jurisdiction with 

respect to . . . charges, classifications, practices, services, 

facilities, or regulations for or in connection with intrastate 

communication service by wire or radio of any carrier." 47 U.S.C. 

§ 152(b); see also La. Pub. Serv. -____-- Comm'n, 476 U.S. at 370, 379 

(relying on § 152(b) to find that the FCC could not preempt state law 

depreciation regulation). 

With these principles in mind, we turn to the facts of this 

case. Global NAPs does not challenge the DTE's determination that 

whether a call is local or llinterexchangelr should be based on the 

geographic endpoints of the call, or the decision to impose access 

charges on non-ISP-bound VNXX calls. Rather, the challenge is to the 

DTE's imposition of access charges on that subset of VNXX calls that 

are bound for an ISP. Global NAPs argues that we should determine the 

scope of preemption by limiting our examination to the text of the 

ISP Remand ~ ___ Order. Verizon and the DTE (? ask us to also consider the 
context in which the order was passed and the regulatory objectives 
of the order; they argue that the FCC only intended to preempt state 
regulation of intercarrier compensation for local ISP-bound traffic 
and did not address the question before the DTE. 
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Regardless of which approach is used, the ISP Remand-._-.Order 

does not clearly preempt state authority to impose access charges for 

interexchange VNXX ISP-bound traffic; it is, at best, ambiguous on 

the question, and ambiguity is not enough to preempt state regulation 

here. 

Global NAPs cannot point to any language in the order that 

explicitly preempts state regulation of access charges for the non- 

local ISP-bound traffic at issue. Instead, Global NAPS' central 

argument is that, in preempting state regulation of intercarrier 

compensation for ISP-bound traffic in the ISP Remand Order, the FCC 

did not expressly limit itself to traffic originating and terminating 

within a local calling area. It suggests that the interim federal 

regime of intercarrier compensation established by the ISP Remand ___. 

Order actually applies to all ISP-bound calls, so that the preemptive 

effect of the order should extend to the access charges at issue 

here. Global NAPs points in particular to paragraph 82 of the LgP 

Remand Order, in which the FCC stated: 

The interim compensation regime we establish here 
applies as carriers renegotiate expired or 
expiring interconnection agreements. . . . This 
Order does not preempt any state commission 
decision regarding compensation for ISP-bound 
traffic for the period prior to the effective 
date of the interim regime we adopt here. Because 
we now exercise our authority under section 201 
to determine the appropriate intercarrier 
compensation for ISP-bound traffic, however, 
state commissions will no longer have authority 
to address this issue. 
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ISP .____----I Remand _.- Order .__- 7 82, 16 F.C.C.R. at 9189. It argues that if the FCC 

intended only to preempt state regulation of reciprocal compensation 

for local ISP-bound traffic, it would have expressed its intent more 

clearly, by specifying tilocal ISP-bound traffic. 

Global NAPS' argument ignores an important distinction. The 

FCC has consistently maintained a distinction between local and 

"interexchange" calling and the intercarrier compensation regimes 

that apply to them, and reaffirmed that states have authority over 

intrastate access charge regimes. Against the FCC's policy of 

recognizing such a distinction, a clearer showing is required that 

the FCC preempted state regulation of both access charges and 

reciprocal compensation for ISP-bound traffic. ._--__ Cf. Shawls 

Supermarkets, Inc. v. N.L.R.B., 884 F.2d 34, 36 (1st Cir. 1989) ("The 

law that governs an agency's significant departure from its own prior 

precedent is clear. The agency cannot do so without explicitly 

recognizing that it is doing so and explaining why.It). 

Indeed, in the ISP Remand Order itself, the FCC reaffirmed 

the distinction between reciprocal compensation and access charges. 

It noted that Congress, in passing the TCA, did not intend to disrupt 

the pre-TCA access charge regime, under which "LECs provided access 

services . . . in order to connect calls that travel to points - -  

both interstate and intrastate - -  beyond the local exchange. In turn, 
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both the Commission and the states had in place access regimes 

applicable to this traffic, which they have continued to modify over 

time." I S P  Remand Order 137, 16 F.C.C.R. at 9168. 

Furthermore, the context in which the I S P  Remand Order was 

issued casts additional doubt on Global NAPS'  contention. The Supreme 

Court has held that in interpreting its own prior cases "[ilt is a 

maxim not to be disregarded, that general expressions, in every 

opinion, are to be taken in connection with the case in which those 

expressions are used." See Cent. Va. Cmyy. Coll. v. Katz, 126 S.Ct. 

990, 996 (2006) (internal quotation marks omitted) (quoting Cohens v. 

Virqinia, 19 U.S. (6 Wheat.) 264, 399-400 (1821)) - Such a rule also 

properly applies to interpretations of agency orders, especially 

where the order itself details the background against which it was 

passed. See Qwest Corp., 380 F.3d at 373-74 ("The FCC's statement . . 

. is susceptible of a broader interpretation if plucked out of 

context, but we conclude that when the [FCC order] is read as a 

whole, the [FCC's] expressed intent to preempt state regulation does 

not extend to performance measurements and standards."). 

The issue that necessitated FCC action in the Internet_ 

Traffic Order and the I S P  Remand- Order was "whether reciprocal 

compensation obligations apply to the delivery of calls from one 

LEC's end-user customer to an ISP in the same local calling area that 
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is served by a competing LEC." . I S P  __ Remand-_prder fl 13, 16 F.C.C.R. at 

9159; see also _- WorldCom,-_-_Inc,_, 288 F.3d at 430 (stating that the 

question before the FCC involved "calls made to [ISPsl located within 

the caller's local calling area"). The order expressly holds at a 

number of points that ISP-bound traffic is not subject to' reciprocal 

compensation under § 251(b) (5). See LSP Remand prder fl 23, 16 

F.C.C.R. at 9163 (IIIn [the statutory analysis] section, we reexamine 

our findings in the [Lnternet Traffi-c--Order] and conclude that ISP- 

bound traffic is not subject to the reciprocal compensation 

requirement in section 251(b) . . . . ' I ) ;  id, -_ fl 44, 16 F.C.C.R. at 

9172 ("ISP-bound traffic . . - is excepted from the scope of the 

'telecommunications' subject to reciprocal compensation under section 

251(b) (5) . " ) .  There is no express statement that ISP-bound traffic is 

not subject to access charges. 

In issuing the ISP Remand Order and setting forth the 

interim federal intercarrier compensation regime, the FCC was focused 

on limiting the problem of regulatory arbitrage. Id. 77, 16 

F.C.C.R. at 9187 (the interim compensation regime "serves to limit, 

if not end, the opportunity for regulatory arbitrage") - In discussing 

these regulatory arbitrage opportunities, the FCC mentions only the 

problems created by requiring reciprocal compensation for ISP-bound 

traffic. 2s fl 68, 16 F.C.C.R. at 9181-82 ("Carriers . - . have the 
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incentive to seek out customers, including but not limited to ISPs, 

with high volumes of incoming traffic that will generate high 

reciprocal compensation payments-I!) . 0 

This court invited the FCC to file a brief as amicus curiae 

on the question of the preemptive effect of the ISP Remand Order. The 

FCC's helpful brief, while not taking a position on the outcome of 

this appeal, nonetheless supports the conclusion that the order did 

not clearly preempt state regulation of intrastate access charges. 

The brief states that II[t]he - ISP - I__- Remand -----I Order does not provide a 

clear answer to [the] question" of whether the order "was intended to 

preempt states from establishing" a requirement of intercarrier 

compensation for interexchange VNXX ISP-bound calls. It notes that 

"[i]n some respects, the ISP Remand Order appears to address all 

calls placed to ISPsfl but also that "the administrative history that 

led up to the LSP Remand-- Order indicates that in addressing 

compensation, the Commission was focused on calls between dial-up 

users and ISPs in a single local calling area." Thus it concludes 

that the ISP Remand Order "can be read to support the interpretation 

set forth by either party in this dispute." 

The FCC further notes that "in establishing the new 

compensation scheme for ISP-bound calls, the Commission was 

considering only calls placed to ISPs located in the same local 

calling area as the caller." According to the FCC, [tlhe Commission 
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itself has not addressed application of the ISP Remand Order to ISP- 

bound calls outside a local calling area" or lldecided the 

implications of using W X X  numbers for intercarrier compensation more 

generally. 

In response to the FCC's brief, Global NAPs makes an 

argument that the DTE's imposition of access charges on VNXX ISP- 

bound traffic llstands as an obstacle to the accomplishment and 

execution of the full objectives of Congress" because the charges 

llobstruct the FCC's declared policy of a uniform, rather than 

patchwork, approach to the entire field of intercarrier compensation" 

and "obstruct the FCC's effort to implement key policies served by 

the [TCA]: universal service and competition in the provision of such 

service." This particular argument, if raised at all during initial 

briefing or oral argument, was barely done so and may have been 

waived. Se-e United States v. Zannino, 895  F.2d 1, 1 7  (1st Cir. 1990). 

Nonetheless, we address the point. 

The Supreme Court has stated that, in determining whether a 

federal agency regulation impliedly preempts state law because it 

poses an obstacle to federal policy, Ira court should not find pre- 

emption too readily in the absence of clear evidence of a conflict.11 

~ _ _ _ _  See Geier v. Am. Honda Mot_o-r. Co., 529 U.S. 861, 881, 885  (2000)  

(finding, in that case, such clear evidence). Global NAPs does not 
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point us to any clear evidence, in the ISP Remand 0rdS-g or elsewhere, 

that the DTE's imposition of access charges on interexchange VNXX 

ISP-bound calls will obstruct the implementation of federal 

objectives. 

As to the FCC's purported policy of a uniform approach to 

the "entire field" of intercarrier compensation, the ISP Remm_and Order 

was focused on a particular issue of intercarrier compensation; the 

FCC deferred fuller consideration of a unified system of intercarrier 

compensation to a future rulemaking. gge IsP-.gg~and Order 7 2, 16 

F.C.C.R. at 9153 ("[Iln this Order we . . . take interim steps to 

limit the regulatory arbitrage opportunity presented by ISP-bound 

traffic while we consider the broader issues of intercarrier 

compensation in the [Intercarrier Compensation NPRM] proceeding. 'I) . 

As to the second point about access charges serving as an obstacle to 

the goal of universal service and competition for that service, 

Global NAPS says that the access charges will "virtually eliminate 

competition in the non-broadband internet access market." In the face 

of the FCC's long-standing recognition of state authority over 

intrastate access charges, and in the absence of clear evidence that 

the access charges here would impede competition, this argument is 

insufficient to find implied preemption. 

We find that there is a lack of clarity about whether the 

ISP Remand Order preempts state regulation of the access charges at 
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issue here. 6) Given the requirement of a clear indication that the 
FCC has preempted state law, the JSP Remand O r -  does not have the 
broad preemptive effect that Global NAPS seeks to assign to it. 

V. 

W e  affirm the entry of judgment for Verizon and the DTE. 

Costs of appeal are awarded to Verizon and the DTE. The case is 

remanded to the district court for any further proceedings. 
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STATEMENT OF INTEREST AND QUESTXONS PRESENTED 
Amicus curke Federal Com&cations Conrmission (FCC) is the federdl 

regulatory agency charged by Congress with ‘Yegulating interstate and foreign 

commerce in comnlunicatian by wire and radio.” 47 U S C .  9 15 1. In particular, 

the FCC regulates many aspects of the compensation scheme among 

telecommicatiom carriers that collaborate to complete a telephone call. See, 

e.g, 47 U.S.C. 3 251@)(5). This case involves the Court’s interpretation of an 
FCC order pertaining to compensation for telephone calls placed to internet service 

providers (ISPs). By order entered January 4,2006, the Court requested that the 

FCC file a brief addressing the following questions: 
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1. whether, in the XSP Remmd Order, 16 FCC Rcd 9 15 1 (ZOOX), the 

Commisicm intended to preempt states fiorn regulating intercarrier compensation 

for all calls placed to internct service providers, QT whe&r it interhied to preempt 

only with respect to calls bound for internet providers in the same local calling 

area? 

2. Whether, if the FCC did not intend to preempt state regulation of all calls, 

a state regulator’s decision to impose access charges on certain calls violates the 

Te1ecomw;tications Act of 1996? 

3. what is the standard of review for B reviewing court assessing a state 

commission’s interpretation of an FCC order? 

BACKGROUND 

I. 
This case concerns the compensation paid by or to the carriers of telephone 

Reciprocal Compensation and Access Charges. 

calls when mare than one carrier collaborates to complete a call- Congress has 

placed OR all local exchange carriers ‘*[t]he duty to establish reciprocal 
compensation arrangements for the transport and termination of 

telecommunications.” 47 U.S.C. 4 251@)(5). In implemmting that provision, the 

FCC determined that the statutory obligation “appI[iesl only to traffic that 

originates and terminates within a local zrea,” as defined by state regulatory 

authorities. Local Camperjtlorz Order, 1 1 FCC Rcd 15499,16013 71034 (1996) 

(subsequent history omitted).’ See 47 C.F.R. 8 57.701 (2000) (requiring reciprocal 

~lthougl~ the Local Campetition Order was the subject of various appeals that ultimately 
resulted in its partial reversal, no party chdlenged that aspect of the Order. 
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compensation for C ‘ [ t ] e l e ~ ~ m d ~ a d m s  traffic , . . that originates and terminates 

within a local s k c e  area established by the state commission”). Thus, when a 

customer of one carrier places a local, ncm-tol1 call to the customer of a conzpeting 

carrier, the originating carrier must compensate the terminating carrier fix 
completing the call. 

In the Local Cornpetifion Order, the Commission also decided that ‘“the 

reciprocal conpensation provisions of section 25 1(b)(5) do not apply to the 

transport or termination of interstate or intrastate interexchange txaffic.” Locd 

Cumpetition order at 16013 71034. Interexchange traffic is traffic that terminates 

beyond a local calling area, and it is governed by a different compensation regme. 
When a customer places a toll or long distance call, the long distance carrier, 

known as an interexchange canier or IXC, pays “access charges” to both the 

originating and terminating local carriers, See Access Charge Reform, 12 FCC 

Rcd 15982,15930-15992 (1997); Local Compt?ritim Ordm at 16013 11034. The 

Commission decided that the states should ‘‘determine whether intrastate transport 

and termination of trafflc bctween competing LECs, where a portion of their local 

services areas are not &e same, should be governed by section 25 1@)(5)’s 

reciprocal compensation obligations or whether htrastate access charges should 

apply to the portions of their local service areas that are different.” Local 

Competitiun Order 71 035. 
LI. Compensation For ISP Access. 

In several recent orders, the FCC has addressed the intercanier 

compensation regime that applies to d l s  placed to dial-up internet service 
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providers (ISPs). Dial-up access involves a customer who seeks to access the 

Internet via telephone. To do so, the customer dials 8 telephone number, usually 

but not always a local number, and is connected with the ?$P’s equipment. From 

there, the ISP connects the call to computers throughout the world. See ISP 

Dgclarafoty Ruling, 14 FCC Rcd 3689,3691 n4 (1 999). In many cases, such as 

this one, the ISP is served by one tekphcmc company, typically a competitive local 
exchange carrier (CLEC), and the dialing-in customer by a dif‘fmnt company, 

typically the incumbent local exchange carrier (EEC). 

Disputes arose; between EECs and CLECs about the intercanrim payment 

mechanism that governs such calls. The CLECs agued that calls to ISPs are local 
calls, subject to reciprocal compensation payments, because the calls termhate at 

the ZSP’s equipment. The JLECs argued thar such calls are not subject to &he 

reciprocal c o m a t i o n  regime because they terminate only at the far-flung 

computer savers that cmstitute the world-wide-web. 

The FCG first addressed the matter in the XSP DecZaratuv Ruling, 14 FCC 
Rcd 3689. The Commission noted that in the “typical arrangement, an ISP 

customer dials a seven-digit number to reach the ISP server in the same Iocal 

calling area” Id, at 3691 74. Even though the initial part of the call is local, 

however, the Commissian found that the call, looked at “end-to-end,” does not 

‘“terminate at the BP’s Iocal server . . . but continue[s] to the ultimate destination -. 

at a[n] Internet website that is ofen located in another state.” Id. at 3697 712. 

JSP-bound calls were not considered local calls subject to reciprocal cornpensation 
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under state regulatory auspices, but interstate calls subject to the reguIatory 

authority of the FCC. 
The Commission nevertheless acknowledged that at the time it %ha[d] no 

rule governing i n t e r - d e r  compensation for ISP-bound traffic-” ISP Declaratmy 

Ruling at 3703 722. In the absence o f  such a rule, the C o d s s i o n  found “no 

reason to interfere with state co-ssion findings as to whether reciprocal 

compensation provisions of interconnection agreements apply to ISP-bound 

trafiic.” Id. at 3703 721. h other wmds, the PCC left the existing state regulatory 

mechanisms in place for the time being. At the same time, the Commission begau 

a rulmaking proceeding to formulate a federal rule that would govern ISP-bound 

calls. Id. at 3707-3710. 

The D.C. Circuit vacated the ISP Declaratory RuZing in Bell Atlantic 

Telephone Companias v. FCC, 206 F-3d 1 (D.C. Ck. 2000). It did not question the 
agenq’s jarisdictional analysis, id. at 7, but found that incp3y-t to be 

“Controlling” on the question of whether a call is within the scope of 5 25 1 (b)(5), 

id. at 5. The Court also found that the FCC’s analysis seemed inixlcansistent with the 

Commisiion’s earlier ruling that ISPs were end users that could subscribe to 

telephone service pursuant to rates established for local service. Id. at 7-8. The 
Court alsd held that the Comission had failed to make its d e s  comport with the 

statute’s distinchon. between “telephone exchange service” and “exchange access.” 

Id. at 8-9. 
On remand, the C o d s s i o n  issued the ISP Remand Order, 16 FCC Rcd 

91 5 1 (2001), the interpretation of which is before the Court in this case. The 
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Commission described the issue it had codkonted in the ISP DecZurafory RuZing as 

‘%whether reciprocal compensation obligations apply to the delivery of calls fram 

one LEC’s end-user customer to an ISP h the same local calling area that is served 
by a competing LEC.” ISP Remand order, 16 FCC Red at 9159 713. The 

Commission determined thar ISP-bound calls are not subject to reciprocal 

compensation payments pursuant to 6 25 1@)(5). Rather, the Commission found 

that ISP-bound calls are %formation access” calls within the meaning of 47 

U.S.C. 0 25 l(g)> which states that LECs shall provide information access ‘kith the 

981116 equal access and non-discriminatory intercomectian restric~ons and 

obligations (including receipt o f  compensation) that apply to such carrier on the 

date immediate preceding the date of enactment of’ the statute. Bid. The 

commission interpreted 6 25 1 (g) as a ‘%arve-out” of the reciprocal compensation 

1-equiRment of 8 25 I (b)(5) for caIls placed to ISPs. Id. at 9 166-9 167 734.2 The 

C o d s s i o n  found that 6 25 1 (g)’s exception to the reciprocal compensation 

requirement was intended to apply to “all access traffic &at [is] routed by a LEC“ 

to an XSP. Id. at 9 171 q44. 
The Commission next reiterated its earlier conclusion that calls to ISPs are 

interstate calls ova  which the Commissim has regulatory aufhrity. ISP Remand 

The Commission also changed 47 C-FR 5 5 1.701 to reflect the terminology used in 5 25 l(g) 
of the statute. htead of referring to ‘local” calls, a term not used in the statute, the regdation 
now exempts f h m  the reciprocal compensation requirement ‘%.decommfications wa.f%ic that i s  
interstate or intrastate exchange access, information access, or exchange services for such 
access.” 47 C3-R. 6 51.70lfb)fl) (2004). The codss ion made the change because use of the 
tern ‘local“ “crFted unnecessary ambiguity . . . because the statute does not d e h e  the tam 
‘Iocal call,’ [wluch] -. - could be interpreted as meaning either traffic subject to local rates or 
traffic that is jurisdictionally inmastate.“ BPRemand Order at 9272 745. 
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Order at 9 175 752. The Commission analyzed the matter Once agah under an end- 

to-end analysis and found that ISP-bound calls me predominantly interstate. Id, at 

9178 758. As such, under the authority set fmh in 47 U.S.C. 8 201, the 
Commissim set about developing a federal ntle fur compmatl’.on. 

In developkg a feded cmpensatbn d e ,  the C o d s s i o n  was particularly 

concerned about problems that had arisen with reciprocal compensation payments 

that had been ordered by State utility comrrdssions under the lS.. Declaratory 

Ruling. The Commission found that ISP dial-up access had distorted the market 

and “created the oppoMty to serve customers with large volumes of exclusively 

incoming trd3ic.’’ ISP Rmund Order at 91 82-9183 f69 (emphasis in ~rigmbi). 

The record showed that CLECs terminated 18 times more d l s  than they 

originated, leading to their receipt of net reciprocal compensation paymmts 

mounting to nearly $2 billion annually at the time of the Order. Id. at 91 83 T O .  
me Commission thus found that, due to this we of regulatory arbitrage, 

reciprocal compensatiion had ‘ h d d n e f d ]  the operation of competitive markets.” 

Id, at 9183 771. 

The Commission expressed the view that a ‘bill and keep” regime under 

which each carrier collected its costs &om its customer and not another carrier 

would be a viable compensation approach to ISP-bound traffic. I;SP Remand 

Order 7/74. Tbe Commission did not, however, employ a “flash cut’? - i.e., an 
immediate transition - to such a regime because the absence of a transition period 

would “upset the legitimate business expectation$ of carriers and their customers.” 

Id. at 91 86 7/77. The Cortlmission instead instituted an interim compensation 
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mechanism that placed a declining cap on the rate paid for termhation of TSP- 

bound calls and limited the volume of calls eIigibIe for compensation. IS-P 

Remand @-der at 9 187 778,9 191 786. ‘This interim regime satisfies the twin 
goals of compensating LECs for the costs of delivering ISP-bound traffic while 
limiting regulatmy arbitrage.” Id. at 9189 183- 

On review, the D.C. Circuit reversed and remanded, but did not vacate, the 

ISP Remand Qrder. W’rldCmn lizc. v. FCC, 288 F.3d 429 @-e. Cir. 2002). The 
ColzTt held that the Commission’s CcCarVe-out” analysis was not consistent with the 

language of # 25 1 (9) and would allow the Commission to “ovenide virtually any 

pruvisioii of the 1996 Act so long w &adsit-dqxkd-wws IZl-~ome-way . . . 
linked to LECs’ pre-Act obligations.” Id. at 433. In the meandme, the 

Commission began a rulemaking proceeding (which is still pending) to examine a11 

aspects of htwcarrier corrrpensation, bcludhg compensation for ISP-bound calls. 

See Developing a Unified Intercarrier Compensation Regime, Notice of Pruposed 

Rulemuking, 16 FCC Rcd 9610 (2001); Developing a Unified Intercarrier 

Compensation Regime, Furbher Nutice of Proposed Rtllmzuking, 20 FCC Rcd 

4655 (2005). 

m. The Present Dispute. 
The dispute hethm the Cnurt involves a variation on the typical ISP dial-up 

access scenario. The calls at issue are not delivered to an ISP that is located in the 

caller’s local calling area. Instead, the dialing-& customer, served by Verizon, an 

ILEC, is located in one exchange and the eqgpment ofthe ISP, served by Global 

Naps, a CLEC, is located in a different exchange. Ordinarily, such a call would be 
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subject to a toll paid by the caller to the IXC (in many cases, the originating LEC 
acts as the de facto IXC), which would cany the call to the facilities of the 

terminating LEC. In that way, the originating LEG, actkg in the role of an DEC, 

would pay a terminating access charge to the terminating LEC. In order to allow 
the customer to reach the ISP without paying a toll, however, Global Naps has 
assigned a virtual or ‘“XX’ number to the ISP. A VNXX number is a telephone 

number that appears to be assigned to one exchange but actually is assigned to a 

customer in a different exchange. Thus, when the Verizon customer calls the ISP - 

a phone call mdharily subject to toll charges - he does not incur any toll charges, 

because the switching equipment treats the call as a local call even though it is not. 

That arrangement led to a dispute between Verizon and Globat Naps over 

the applicable payment regime. Global Naps claimed that ISP-bound VNXX calls 

are entitled to compensation from Verizon under the federal regimexxtablished in 
the ISP Remand Order- V&cm claimed that the federal compensation plan 

applied onIy to calls delivered to an ISP in the Same local calling area and that 

Vmizon was entitled to state-ordered access charge compensation for VNXX calls 
to make up for the lost toll revenue that resuIted from Global Naps’ use of VNXX 

numbers. The pasties submitted their clispute: to the Massachusetts Department of 

Telecommunications and Energy (DTE) for arbitration pursuant to the process set 

forth in 47 u.s.c- 6 252(b). 

DTE ruled that ‘IrNxx calls will be rated as local or toll based on the 

geographic end points of the call.” DTE Order at 33 (App. 61 I). As such, DTE 

accepted language proposed by Verizon to govern compensation for VNXX calls. 
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Id. at 37-38 (App. 615-616). That language would require Global Naps to ‘pay 

Verizon’s originating acce#s charges fm all FJ traffic originated by a 

VerizOn Customer . . . ’’ App. 867. Thus, DTE effectively required Global Naps to 

pay access charges for ISP-bound calk made to WXX numbas. 
The district court affirmed the DTE order. The corn took note of Global 

Naps’ argument that the ISP Remand Order preempted state regulation of 

compensation for ISP-bound calls, but rejected the claim on the ground that Global 
Naps had “impfiedly consented to DTE’s jUrisdiction” over the rates when i t  

voluntarily sought arbitration..” Memorandum ofDecision in Civil Action No. 02- 
12489 (Strpt. 21,2005) (App- 1164). 

DISCUSSION 
The Court has asked us to address whether the JISPRemand Order was 

intended to preempt states &om establishing the compensation reghe that govms 

a call placed by an ILEC customer in one exchange to a CLECeserved ISP located , 

in a diffkrmt exchange using a VNXX number assigned to the ISP by the CLEC. 
The ISPAEmand Order does not provide a clear answer to this question. As set 

forth below, the ISP Remand Order deemed all ISP-bound calfs to be interstate 

calls subject to the jurisdiction o f  the FCC, and d e  language of the ISP Remand 

order is sufficiently broad to encompass all such calls within d e  payment regime 
established by that Order- Nevertheless, the order also indicates that, in 

establishing the new compensation scheme for ISP-bound calls, the Commission 

was considering only calls placed to XSPs located in the same local calling area as 

the caller. The Commission itself has not addressed application of the ISP Remand 
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Order to ISP-bound calls outside a IocaI calling area. Nor has the Commission 

decided the  implication^ of using’ VNXX numbers for intercarrier compensation 

more generdy. In this situatiun, the Commission’s litigation staff is unable to 

advise the Court how the Commission would answer the first question posed by the 

cow. 
In the ISP R m n d  Order (as in the ISP Declaratory Ruling), the 

Commission found that calls to ZSPs are interstate calls subject to federal 

regulatory jurisdictbn. At .the same time, Congress in $252 gave the States 

signzficmt authority over interconnection agreements between carriers. Thus, 

while “Congress has broadly extended its law into the field of intrastate 

telecommmications,”’ in a few areas such as interconnection agreements Congress 

“has left the policy implications of that extension to be determined by state 

codssions,” AT&X Colp. v. Iowa Utilities Board, 525 U.S. 366,385 n.10 

(1 999). 
In some respects, the ISP Remand &dm appears to address all calls placed 

to ISPs. The Commission’s ruling that calls to ISPs are interstate calls because 

they may terminate at web sites beyond state boundaries necessarily applies to all 

ISP-bound cdls. The Commission’s theory that ISP-bound calls are “information 

access” calls within the meaning of 9 25 1 (g) that are thus exempted from the 
requirements of 9 25 1 @) likewise applies to all ISP-bound calls. The IS‘ Remand 

Order is also replete with references to “ISP-bound calls” that do not differentiate 

between calls placed to ISPs in the same local calling m a  and those placed to ISPs 

in non-local a r e s .  I 
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At the same time, however, the administrative history that led up to the ISP 

R m a n d  Order indicates that in arldmwing crrmpensationt the Commission was 

focused on calls between dial-up users and ISPs in a single local calling area. The 
LomZ Competition order arid the regulations promulgated pursuant to that order 
contemplated that reciprocal compensation wodd be paid only for calls that 

“originat[el and t&nat[e] within a local service area.” 47 C.F.R. 5 5 1.70 1 (b)( 1) 

(2000); see b c a l  Competition &dm at 160 13.111 034. Thus, when the 

Commission undertook in the ISP Dechzr&wy Ruling to address the question 

%herher a local exchange carrier is entitled to receive reciprocal compensation for 
traffic that i t  delivers to _ _  - an Internet service provider,” id. at 3689 11, the 

proceeding focused on calls that were delivered to lSPs in the same local calling 

area. Indeed, the Commission described the “typical arrangement” (although not 

the exclusive arra;ngexnent) it had in mind as one where ”an ISP customer dials a 

seven-digit number to reach the ISP service in the same local cdling area.” Id. at 

3691 714. . .  

The adminiseative history does not indicate that the Commission’s focus 

broadened OR remand. The ISP Remand Order repeats the Commission’s 

understanding that “an ISP’s end-user customers typically access the Internet 

through an ISP service located in the same local calling area.” Id. at 9 157 71 0. 
The Order refers multiple times to the Commission’s understanding that it had 

earlier addressed - and on remand continued to address - the situation where 

‘?nomore than one LEC may be involved in the delivery of telecolnmunications 
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within a local sefvice area.” Id. at 9158 712; see also id. at 9159 113,9163 124, 

91 80 763. 
The lTsP Remand order thus can be read to support the intqreta.tion set 

forth by either party in this dispute. The Commission itself, however, has not 
expressed a position on the matter. Moreover, the Commission has not addressed 

the more general effects an intercanier compensation of the use of VNXX 
numbers. In the circumstances, it would not be possible for the Commission% 

litigaticm staff to provide an official position on a matter that the ColIlmissioners 

themselves have not yet directly confronted and addressed in a rulemafs;ing or 

adjudicatory proceeding. As this Court has recognized, post hoc xationalizatims 

offeked by agency counsel are nor substitutes fox an agency order issued in the 

appropriate manner. h b o i s  v. US. Dept. ofAgnkuZture, 102 F.3d 1273, 1289 (lS 
Cir. X996), cert. dezried, 521 U.S. 11 19 (1997); see Q ~ O  Vestem Union Cwp. v. 

FCC, 856 F.3d 3 15,3 18 (D-C. Cir. 1988) (agency rationale “mpst appear in the 

agency decision and the record; post hoc rationalizations by agency counsel will 

not suffice”). 

The Court also asked the FCC if any other provisirms of the 

Telecommunications Act of 1996 would prohibit a State %om imposing access 

charges on ISP-bound VNXX calls. As described above, the Commission did not 
directly address VNXX calls h either of its ISP orders and has not addressed 

VNXX calls more generally- In the circumstances, we are unable to advise the 

Court whether the Commjssion might in the hture interpret any provision of the 

Comunications Act to prohibit State-imposed access charges. For similar 
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1 reasons, we are unable to address the Court's third question regarding d e  standard 

of review of a state commission interpretation of FCC orders, another matteron 

which the Commission has not spoken. ' 
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