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DIRECT TESTIMONY OF JAMES MCGIVERN 

INTRODUCTION 

Please state your name and business address. 

My name is James McGivern. My business address is 1025 Laurel Oak Rd., Voorhees 

New Jersey, 08043. 

Please state by whom you are employed and what position you hold. 

I am employed by Thames Water Plc. (“Thames Water”), a public limited company 

organized under the laws of England and Wales. I am currently the Managing 

Director - Americas for Thames Water. 

Please describe your education and work experience. 

From 1983 through 1986, I attended the University of Reading in England where I 

earned a Law (LLB Hons) Degree. In 1987, I was admitted as a Solicitor of the 

Supreme Coxt  of England and Wales working through the College of Law Chancery 

Lane in London. From 1987 to 1991, I worked as a solicitor in legal practices located 

in London and Sydney, Australia. 

I have been employed by Thames Water since 1991, starting in its legal 

department where I worked until 1997, eventually rising to head of Commercial Legal 

Services (International). In 1997, I moved to the business side of the company when I 

became the Commercial Director responsible for business development activities of all 

Thames Water Group Companies, both in the United Kingdom and internationally. In 

1999, I was promoted to Managing Director - International Business Development. In 

that position, I was responsible for managing all mergers and acquisitions and overseas 

development and coordination of work undertaken by Thames Water’s country 

directors. Most recently, in 2001, I was appointed Managing Director-Americas. A 

more detailed curriculum vitae is attached as Exhibit JM-1 . 
What are your current responsibilities? 

As Managing Director - Americas, I am responsible for all Thames business interests 

in North, Central and South America. That responsibility extends to accountability for 

. 
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4 7 ,  

A7. 

Q8. 

A8. 

profit and loss of each operating unit, strategic decisions, regional corporate 

development and operational performance. 

What is the purpose of your testimony in this proceeding? 

In my testimony, I will cover the following topics: 1) a description of the corporate 

organization of Thames Water and its affiliates; 2) a description of the stock purchase 

transaction involving American Water Works Company, Inc. (“AWW”), the parent 

company of Arizona- American Water Company, Inc. (“Arizona-American”); 3) the 

rationale behind the transaction from Thames’ perspective; and 4) the benefits of the 

transaction from the perspective of Arizona-American’s ratepayers. 

Have you reviewed the testimony of Mssrs. Carlson, Reiker and Chelus filed on behalf 

of Staff in this proceeding? 

Yes, I have. Mr. Turner of Arizona-American will comment more specifically on the 

Staff testimony and recommended conditions. 

DESCRIPTION OF THE CORPORATE ORGANIZATION OF THE 
ACQUIRXNG ENTITIES. 

Please describe the corporate structure of the entities that will acquire the stock of 

Arizona Water pursuant to the Agreement and Plan of Merger dated as of September 

16,200 1 (“Agreement”) 

Upon consummation of the transfer of stock contemplated by the Agreement, Arizona- 

American’s parent, AWW, will be a wholly owned, direct or indirect, subsidiary of 

Thames Water Aqua Holdings GmbH (“Thames Holdings”), a company organized 

under the laws of the Federal Republic of Germany. Thames Holdings is the parent 

corporation of Thames Water and is a wholly owned subsidiary of RWE AG 
(“RWE”), a company organized under the laws of the Federal Republic of Germany. 

Please describe RWE. 

RWE, Germany’s fifth largest industrial group, is an international multi-utility service 

provider wit5 core businesses in electricity, water, gas, waste management and utility- 

related services. RWE is active in more than 120 countries on all six continents. 
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A1 1. 

RWE and its subsidiaries employ approximately 170,000 people, some 69,000 of 

whom work outside of Germany. As of December 31,2001, more than 16,000 of the 

people employed by the RWE family of companies were based in the United States. 

Please describe Thames Holdings. 

As mentioned previously, Thames Holdings is a wholly owned subsidiary of RWE. 

Thames Holdings acts as a holding company for the water and wastewater operations 

under the RWE corporate umbrella. Thames Holdings has delegated full power and 

authority to Thames Water to operate Thames Holdings’ current and future 

subsidiaries, including AWW upon consummation of the transfer of stock 

contemplated by the Agreement. 

Please describe Thames Water. 

Thames Water is the largest watedwastewater utility in the United Kingdom and the 

third largest watedwastewater services company in the world. Thames Water provides 

drinking water and wastewater treatment services to over 43 million people 

worldwide, including 12 million people in and around the City of London. Thames 

Water was a publicly owned and operated water authority prior to 1989. In the United 

Statcs, Thames Water has 880 employees staffing operations or offices in Houston; 

Pittsburgh; Cincinnati; Westfield, New Jersey and Puerto Rico. 

DESCRIPTION OF THE TRANSACTION AND ITS IMPACT ON ARTZONA- 
AMERICAN. 

Please describe the transaction contemplated by the Agreement. 

Under the Agreement, Arizona-American’s parent, AWW, will merge with a corporate 

shell entity, Apollo Acquisition Company, which is a direct or indirect subsidiary of 

Thames Holdings and which has been created solely to accommodate the acquisition 

of AWW. After the transaction, AWW will be the surviving corporate entity and a 

wholly owned indirect subsidiary of Thames Holdings. Holders of AWW common 

stock prior to the transaction will have their shares converted into the right to receive 

$46 per share in cash. The Agreement requires American to redeem, prior to the 

3 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

I 1  

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

412. 

A12. 

413. 

A13. 
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A14. 

closing of the transaction, each outstanding share of Preferred Stock at a redemption 

price of $25.25 per share, plus full cumulative dividends thereon, and each outstanding 

share of Preference Stock at a redemption price of $25.00 per share, plus full 

cumulative dividends thereon. Arizona-American will continue to be the operating 

public service corporation or utility providing water utility service under this 

Commission’s jurisdiction in the Arizona service areas where it is presently authorized 

to do so. Arizona-American will also continue to be a wholly owned subsidiary of 

AWW as it is today. 

Will there be a change in management of Arizona-American as a result of the 

transaction? 

No. Operational control of Arizona-American after the transaction will remain as it is 

today. We recognize that water utility service by its nature is a local business that 

cannot be properly managed from a great distance. The transaction will not result in 

changes to the existing management and officers of Arizona-American that would not 

otherwise have occurred. However, Thames Water has extensive experience 

managing water and wastewater operations throughout the world and, as I’ll discuss in 

just a moment, it does expect to provide the benefit of this experience to the capable 

AWW and Arizona-American management. 

Please describe the impact of the proposed transaction on employees of Arizona- 

American. 

Without limiting the discretion of Arizona-American’s executives to manage their 

employees, Thames does not anticipate any reduction of employees attributable to the 

transaction. Accordingly, no changes in local staffing, compensation or the value of 

benefits are anticipated to result from the transaction. 

Please describe the impact, if any, on rates paid by Arizona-American’s customers 

caused by the proposed transaction. 

The transaction itself will not result in any increase in rates. Arizona-American will 

continue to operate under its approved tariffs and rate structures. There are no 
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contemplated changes in the income statement, balance sheet or financial position of 

Arizona-American as a result of this transaction. None of the outstanding debt owed 

and recorded as liabilities on the books of Arizona-American will be affected by the 

transaction. No request will be made to recover the acquisition premium or any costs 

associated with the transaction, nor will there be any use of “push down” accounting to 

attempt to pass such costs to Arizona-American for recovery in rates. Finally, the 

transaction will not cause there to be an additional layer of management overhead 

allocated to Arizona-American. 

Please describe how the transaction will affect the day-to-day operations of Arizona- 

American and its ability to provide reliable service at reasonable rates. 

Thames Water has committed to use current Arizona-American management. 

Operational control of the company will remain as it is today. The transaction will not 

cause the relocation of any of the current Arizona offices. Following the transaction, 

Arizona-American will continue to provide high quality water service that meets or 

exceeds this Commission’s regulatory requirements. Additionally, Thames Water is 

committed to ensuring that Arizona-American will maintain an adequate level of 

capital investment and best operating practices to ensure safe, reliable service at 

reasonable rates. 
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Please describe the rationale behind Thames Holdings desire to acquire AWW. 

As the third largest provider of water and wastewater services in the world, Thames 

identified North America as a market in which it shouId have a Iarger presence and 

desires to grow its business here. The AWW system is attractive for its potential for 

future growth, operations in 27 states and three Canadian provinces serving 

approximately 15 million people and the fact that AWW and its subsidiaries are well 

managed. Accordingly, the acquisition of AWW represents an excellent opportunity 

to substantially increase Thames Water’s presence in North America consistent with 

its philosophy of delivering quality service to its customers. 

Q15. 

A15. 

IV. 

Q16. 

A16. 

THAMES’ RATIONALE FOR THE TRANSACTION. 
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Q18. 

A1 8. 

BENEFITS OF MERGER FOR ARIZONA-AMERICAN’S RATEPAYERS. 

Can you provide some examples of the benefits achievable through the acquisition? 

Certainly. As discussed in Staff witness Reiker’s testimony, one major area of benefit 

is the lower sost of capital that RWE enjoys as compared to American Water Capital 

Corporation (“AWCC”), a subsidiary of AWW that is presently Arizona-American’s 

source of debt capital. The higher credit ratings for RWE as compared to those of 

AWCC offer a rate differential that will impact positively the cost of capital in the 

future. The transaction will also for the first time make available to AWW and 

Arizona-American access to international capital markets. Quantification of these 

benefits is difficult because of the various maturity dates of existing debt, uncertainty 

concerning future Ievels of capital expenditures and how much will be financed by 

debt, ever-changing interest rates and potential future changes in credit ratings. But, 

each of these elements will have a positive impact on Arizona-American and its 

ratepayers. 

Are there other benefits that the transaction can be expected to produce? 

Yes, several. Arizona-American also stands to benefit from the combination of the 

best practices of both the AWW system and those of Thames Water. In terms of 

customer support and service, we anticipate that Arizona-American customers will 

benefit in those instances where this partnership delivers the economies and 

efficiencies that are inherent when two industry leaders share such practical 

knowledge and experience. These benefits include the following: 

Security 

Since the tragic events of September 1 lth, a renewed emphasis on security has been 

underway throughout the AWW system and AWW has been reviewing the security 

measures in place throughout its system. Thames Water, with water operations around 

the globe, has considerable experience in operating water facilities and systems in 

regions where security concerns have been a fact of life for some time. For example, 

Great Britain has been subject to threat by IRA factors for decades and by Middle 
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Eastern terrorists since the Gulf War. Arizona-American’s customers will benefit 

from the sharing of Thames Water’s experience in developing and implementing 

comprehensive security measures to protect its customers and employees throughout 

the world. 

Environmental Matters 

Both companies recognize the importance of conducting their operations in an 

environmentally compatible manner. AWW and its subsidiaries have a strong 

environmental track record that will be further enhanced through their association with 

Thames Water. AWW consistently achieves outstanding records of annual 

compliance with federal and state regulations. AWW’s subsidiaries have received 47 

awards from the US Environmental Protection Agency Partnership for Safe Water. 

Thames Water is also committed to environmenta1 protection. Numerous Thames 

Water sites have received the internationally recognized IS0  1400 1 Environmental 

Standard. Thames Water also works with and supports a wide range of environmental 

and conservation groups internationally, in part by voluntarily conducting surveys that 

will assist these groups in implementing biodik ersity protection projects. Additionally, 

Thames Water utilizes “green energy” with seventee11 combined heat and power plants 

running bio-zas and two sludge-powered generators. The transaction will allow AWW 

and Thames Water to join together to continue to enhance environmentally-friendly 

service for the company’s customers. 

Service Standards 

In the area of service standards, AWW has earned an enviable reputation throughout 

the United States. It maintains its facilities in superior condition and the company 

continues to ensure safe, reliable and high-quality service to its customers through 

capital investment in its infrastructure. Similarly, Thames Water is committed to 

excellence in its water quality and service standards throughout the world. Thames 

Water’s track record of compliance with drinking water standards in the UK is now 

99.89%, while wastewater effluent compliance is 99.99%. Since privatization in 1989, 
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Thames Water has invested in excess of $6 billion in enhancing the quality of its 

service, including construction of an advanced water treatment system and major 

renovations of water mains and sewage treatment works. Throughout its system, 

Thames has established numerous programs to improve the quality of its service, 

including cost-optimized network renewal and refurbishment and the development of 

ultra-violet disinfection of drinking water. Thames Water has every intention of 

maintaining the high quality service that has come to be expected of the AWW system. 

Customer Service 

For many years, both companies have demonstrated their strong commitment to 

customer service and responsiveness. AWW recently opened a state-of-the-art 

Customer Service Center in Alton, Illinois to assist its customers 24 hours a day. 

Likewise, Thames Water also has a 24-hour Customer Service Center that has won the 

UK Utility Industry Achievement Award for Excellence three years in a row. For 

example, one of the key customer service issues facing the utility industry is 

integration between the call center and the field service functions. Thames Water has 

developed and implemented an integrated approach to service management inquiries 

by installing the latest information technology for mobile field applications. This 

provides a direct, real-time link between the system in use in the Customer Service 

Center and the technicians in the field. This real-time connection delivers critical GIs, 

work management system data. The customer benefits from this arrangement by 

having problems ascertained, analyzed and addressed by field personnel in a more 

accurate and efficient manner. This new system results in a much more professional 

and problem-free service and reduces the need for customers to make repeated calls to 

different parts of the organization. AWW will take advantage of Thames Water’s 

experience to consider implementing a similar service, if cost justified. Together, 

these two quality corporations will continue their commitment to enhancing customer 

service by utilizing the best practices of both organizations. 

/ I  
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Research and Development 

In the area of research and development, AWW and Thames Water are both 

recognized industry leaders. But, the pooling of our collective expertise will make the 

combined entity a world leader in this area. Notably, Thames Water has an annual 

research and development budget of $13 million and a research staff of approximately 

100 scientists, engineers and information technology professionals. Thames Water has 

developed cutting-edge technologies in all areas of transmission and distribution. In 

addition, Thames Water has a technological focus on alternative treatment solutions 

such as desalination and water reuse projects. This experience will be invaluable in 

helping Arizona- American meet future challenges and in reducing future capital 

expenditures as Arizona-American’s infrastructure ages. After the transaction, 

Arizona-American’s ability to access Thames’ Knowledge Management network will 

provide information and expertise that Thames has already acquired. 

Community Service 

The transaction will positively impact community development in the areas served by 

Arizona-American. Thames Water, RWE and AWW all share a long history of 

service in the communities where they operate. For AWW financial contributions to 

the community are usually focused on environmental programs, as well as on 

initiatives that support the next generation of community leaders. Thames Water, as 

well, has a long track record of investing in local communities, particularly in support 

of the environment and extra-needs customers. For example, Thames Water supports 

its employees’ involvement in community groups through a payroll program called 

“Give as you Earn.” In this program, Thames Water matches up to $3,000 in 

charitable cmtributions raised by teams of employees. Additionally, RWE 

participates in numerous community-oriented projects around the globe and it sponsor2 

a variety of projects in areas ranging from promoting arts and culture to programs 

modernizing the water infrastructure in developing countries. Companies such a5 

AWW, RWE, and Thames Water understand that a good reputation must be earned 
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420. 

A20. 

They also understand that it takes a great deal of work and commitment to maintain 

such reputations. Clearly, the philosophy of corporate responsibility resides at the core 

of the RWE, Thames Water and AWW cultures and this philosophy will continue. 

EFFECT OF THE TRANSACTION ON THE FINANCIAL, TECHNICAL AND 

UTILITY SYSTEM. 
MANAGEMAL ABILITY OF ARIZONA-AMERICAN TO OPERATE ITS 

Please summarize the effect this transaction will have on the financial, technical and 

managerial ability of Arizona-American to continue to operate its utility facilities. 

As I’ve discussed, the current employees and management of Arizona-American will 

continue in their present positions. This group has proven over many years the ability 

and commitment to provide high quality service to the public. With the addition of 

Thames Water’s broad experience in all areas of water treatment, customer service and 

management, Arizona- American will be able to take advantage of these valuable 

resources, which have led to Thames Water being a world-wide leader in water 

treatment and distribution technology. From a financial perspective, Arizona- 

American will have the backing of a company with higher credit ratings and access to 

a large capital resource pool. This will allow Arizona-American to better adapt to 

changing economic conditions and reduce risks that it might otherwise face. 

Does this conclude your testimony? 

Yes, it does. 
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CURRICULUM VITAE EXHIBIT JM-1 

Name: McGIVERN James 

A. Academic & Professional 

Qualification: 

1986-1987 Qualified as Solicitor of Supreme Court of England and 
Wales 
College of Law Chancery Lane London 

1983-1986 Law (LLB Hons) Degree 2:l 
University of Reading (1983 - 1986) 

Experience Record: 

1991 to date Thames Water Plc - London 

2001 to date Managing Director - Americas 

After a transitional period of acting as sole managing director of 
Thames Water's international business, has recently been appointed 
as Managing Director of all of Thames Water's business interests in 
North and South America. This includes accountability for profit 
and loss, strategy, regional corporate development and operational 
performance. The post is located in the USA. 

1999 to 2001 Managing Director - International Business 
Development 

Responsible for International business and corporate development 
within Thames Water Plc, including the management of all mergers 
and acquisitions, overseas development and the co-ordination of 
the work undertaken by Thames Water's country directors. Key 
accountability is to develop and close opportunities for growth in 
those countries identified as strategically important for the 
Thames Water Division. 

1997 - 1999 Commercial Director - Thames Water Plc 
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Head of multi-disciplinary commercial Learn tiegal, L L ~ ~ C U A L J . Q L ,  ULU 

managers) with responsibility to support business development 
activities of all Thames Water Group Companies, both in the UK and 
Internationally. 
and approval of all external tenders. 

1994 - 1997 Head of Commercial Legal Services (International) 

for Thames Water's international business activities worldwide. 
Head of legal team involved in all international contracts. 

1991 - 1994 Commercial Lawyer Thames Water Group 

Specifically focused on leading the management 

Responsible for key legal and related risk management issues 

Part of legal team responsible for all legal aspects of 
regulated business (Products, Services, Contracting) in both UK and 
international with primary focus on International contracts, UK 
contracting, and Products business. 

1989 - 1991 Michell Sillar - Sydney 

non- 

Solicitor (Commercial) 

Solicitor in medium sized Sydney commercial legal practice, dealing 
with a whole range of commercial legal issues from mergers and 
acquisitions to regulatory and competition issues. 

1987 - 1989 Denton Hall - London 
Solicitor (Commercial and Banking) 

Solicitor in large London legal practice specialising in 

Commercial and Banking matters, responsible for legal advice 

to mainly Blue Chip clients ranging from UK footsie 100 

companies to International banks. Areas of expertise included 

M & A ,  structured lending, commercial transactions. 

1325598.1/73244.030 
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42. 

A2. 
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A3. 

44-  

A4. 

REBUTTAL TESTIMONY 

OF 

B. KENT TURNER 

INTRODUCTION 

Please state your name and business address. 

My name is B. Kent Turner. My business address is 303 H Street, Chula Vista, 

CA 91910. 

Please briefly describe your educational background and degrees held. 

I graduated from Lincoln University of Missouri, Jefferson City, Missouri in 1975 

with a Bachelor of Science Degree in Accounting. In addition, I hold a Master of 

Science Degree in Taxation from Fontbonne College in St. Louis, Missouri. I 

became a Certified Public Accountant in 1981 and am licensed to practice in the 

State of Missouri. 

Briefly describe your positions with the American Water System. 

I am Vice President-Finance and Chief Financial Officer of the Western Region of 

American Water Works Service Company. I am also Vice President and Treasurer 

of Arizona-American Water Company (“Arizona-American”). I have been with 

the American Water System for three years. Prior to assuming my present 

positions, I was Comptroller of the Western Region. The Western Region consists 

of water and wastewater utilities located in California, Arizona, Hawaii, New 

Mexico, and Texas, including Arizona-American. 

What was your work history before joining the American Water System? 

Prior to my employment with the American Water System I held numerous 

positions with the Continental Water Company (CWC) group, which was acquired 

by American Water Works Company. These positions included Senior Vice 

President of Business Affairs of St. Louis County Water Company (SLCWC), the 
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largest CWC holding; Vice President of Rates and Regulations of SLCWC; 

Manager of Corporate Accounting of SLCWC; Controller of Missouri Water 

Company, and Accounting Manager of CWC, to name the most significant. In 

total, I have 26 years of experience in the utility industry, including three years 

with the Missouri Public Service Commission, holding the position of Accounting 

Manager of the St. Louis Office at the time I left the Missouri Commission’s 

employ. 

What are your primary responsibilities in your present position at Arizona- 

American and American Water Works’ Western Region? 

I am responsible for the direction and oversight of all regulatory, finance, 

accounting, and information systems activities within each jurisdiction as well as 

many other administrative functions. 

Have you previously testified before any regulatory agencies? 

Yes. I have testified before the Missouri Public Service Commission on numerous 

occasions in connection with general rate case proceedings and administrative 

procedural matters, and I have appeared before a number of other regulatory and 

municipal government agencies. 

What is the purpose of your testimony in these proceedings? 

The principal purpose of my testimony is to address certain issues raised in the 

Direct Testimony of Darron W. Carlson, Joel M. Reiker and John A. Chelus, dated 

July 8, 2002, filed on behalf of the Utilities Division (“Staff’) of the Arizona 

Corporation Commission (“the Commission”). I will also provide background on 

Arizona-American and the subject stock transaction. I will begin by providing 

background on Arizona-American, the applicant in this proceeding, and American 

Water Works Company, Arizona-American’s shareholder (Part 11). I will next 

address the stock transaction that is the subject of the application and the parties to 
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that transaction (Part 111). I will then discuss Arizona-American’s application and 

.the relief being sought, and discuss the position of the Staff, as set forth in Staffs 

direct testimony (Part IV). Finally, in the concluding portion of my testimony, I 

will specifically address the conditions proposed by Staff and set forth revised 

conditions that Arizona-American proposes and which are intended to address the 

Company’s concerns with Staffs recommended conditions. (Part V). 

Arizona-American is also submitting rebuttal testimony from James 

McGivern. Mr. McGivern is the Managing Director-Americas of Thames Water 

PLC. He will provide additional background on the transaction and its 

implications and benefits for Arizona-American and its customers. 

BACKGROUND ON ARIZONA-AMERICAN AND AMERICAN WATER 
WORKS COMPANY 

Before addressing the Staffs direct testimony, please provide a brief summary of 

Arizona- American. 

Arizona-American is an Arizona corporation that was incorporated in 1949. For 

many years, Arizona-American provided water utility service in portions of the 

Town of Paradise Valley, the City of Scottsdale and certain unincorporated 

portions of Maricopa County. At that time, Arizona-American was named 

Paradise Valley Water Company. The Company’s name was changed to Arizona- 

American Water Company in January 2000. 

Arizona-American’s common stock was purchased by American Water 

Works Company, Inc. ( “ A W ” )  in the late 1960s. Since that time, Arizona- 

American has been a wholly-owned subsidiary of AWW and, as I indicated above, 

has been part of the AWW Western Region. In January 2002, Arizona-American 

completed the acquisition of the water and. wastewater utility systems and assets of 

Citizens Communications Company in Arizona. At present, Arizona-American 
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provides water and wastewater utility services to approximately 140,000 customers 

in Maricopa, Mohave and Santa Cruz Counties. 

Please provide a brief overview of AWW and its business activities. 

AWW is a Delaware corporation, whose headquarters is located in Voorhees, New 

Jersey. AWW, through its regulated and unregulated subsidiaries, has a business 

presence in 27 states and three Canadian provinces. AWW has operating utility 

subsidiaries that provide water andor wastewater services to more than 15 million 

people in 23 states, including Arizona-American. In addition, AWW has a number 

of subsidiaries that are engaged in non-regulated business activities, including 

American Water Services, whose business focuses on providing contract operating 

and management services to municipal, industrial and military clients; American 

Water Resources, which offers water and wastewater-related products and 

services; American Water Works Service Company, Inc., which provides various 

professional services (s, accounting, administration, engineering, human 

resources, risk management and water quality services) to AWW subsidiaries; and 

American Water Capital Corp., which provides debt. capital and financial 

management services to AWW and its utility subsidiaries. A complete list of 

AWW’s subsidiaries is attached at Tab A. 

Does AWW conduct utility operations in Arizona? 

No. AWW does not provide any utility services in Arizona, nor does AWW 

engage in other business activities in Arizona. 

Are AWW’s shares of common stock publicly traded? 

Yes. At the present time, AWW has approximately 100 million shares of common 

stock that have been issued and are outstanding. Those shares are publicly traded 

on the New York Stock Exchange (trading symbol “AWK”). 
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SUMMARY OF THE APPLICATION AND UNDERLYING 
TRANSACTION 

Mr. Turner, are you familiar with the application that was filed on December 17, 

200 1, in Docket No. W-0 1303A-0 1-0983 by Arizona-American? 

Yes. I verified the application on behalf of Arizona-American. The application 

requests that the Commission waive compliance with the requirements of A.A.C. 

R14-2-801, et seq. (“the Affiliated Interests Rules”) for Arizona-American and its 

affiliates with respect to a pending transaction involving AWW and AWW’s 

shareholders. The application also requests, in the alternative, that the 

Commission issue an order declaring that this transaction is not subject to the 

Affiliated Interests Rules and does not require Commission review and approval. 

Is a true and correct copy of the December 17, 2001, application which you 

verified attached to this rebuttal testimony? 

113, . Yes, the application is reproduced at Tab B. 

214. Please summarize the transaction that is the subject of the application. 

114. The transaction, which is described on pages 3-4 of the application, concerns an 

!15. 

J 5 .  

agreement made by AWW with RWE AG, a company organized under laws of the 

Federal Republic of Germany (“RWE”) and Thames Water Aqua Holdings GmbH, 

a company organized under the laws of the Federal Republic of Germany and a 

wholly-owned subsidiary of RWE (“Thames Holdings”), under which all of the 

outstanding shares of AWW will be acquired by Thames Holdings or a wholly 

owned subsidiary of Thames Holdings. A copy of the agreement made by AWW 

with RWE AG (“the Agreement”) is attached as an exhibit to the application, 

reproduced at Tab B hereto. 

Is Arizona-American a party to the Agreement? 

No. Neither Arizona-American nor any other subsidiary of AWW is a party. The 
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transaction will not take place in Arizona and will not involve any company doing 

business in Arizona. 

Have the shareholders of AWW approved the transaction? 

The transaction was approved at a special meeting of the stockholders of AWW on 

January 17,2002. 

Will the transaction affect Arizona-American and its ability to provide safe and 

adequate utility service at a reasonable cost? 

No. The transaction will have no effect on Arizona-American’s provision of 

utility service in Arizona. Following the transaction, Arizona-American will 

continue to be a wholly-owned subsidiary of AWW, which will continue to exist 

and become responsible for managing the joint operations of AWW and Thames 

Water in North, Central and South America. Likewise, the management of 

Arizona-American and its current relationship to AWW and other AWW 

subsidiaries will not change as a result of the transaction. Arizona-American will 

continue to exist as an Arizona corporation and it will continue to be subject to 

regulatory oversight by the Commission and other regulatory agencies in Arizona. 

Will the transaction have any effect on Arizona-American’s capital structure? 

No. Arizona-American will continue to have a capital structure, at the time of the 

stock acquisition, consisting of approximately 60 percent debt and 40 percent 

equity, as authorized in conjunction with the acquisition of Citizens’ water and 

wastewater systems and assets in Commission Decision No. 63584 (April 24, 

2001). The transaction will not cause AWW to assume any debt or other liabilities 

in connection with the transaction that might adversely impact Arizona-American. 

Will any transaction costs or other expenses associated with the transaction be 

allocated to Arizona-American? 

No transaction costs or other expenses will be allocated to Arizona-American. Mr. 
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McGivern confirms this point in his rebuttal testimony. 

Will the transaction cause any change in the manner in which Arizona-American 

will be operated? 

No, it will not. It has been AWW’s policy and practice to have each utility 

subsidiary operate as a stand-alone corporate entity. The transaction will not alter 

this policy. There will not be any cross-subsidization of any affiliates, and any 

transactions with an affiliate will continue to be subject to the Affiliated Interests 

Rules and other regulatory requirements of the Commission. 

Local and regional management will not change as a result of the 

transaction, nor will Arizona-American’s relationship with AWW and other AWW 

subsidiaries change as a result of the transaction. Arizona-American will continue 

to exist as an Arizona corporation. Its headquarters will continue to be maintained 

in the Phoenix metropolitan area, and its books and records will continue to be 

available for review in this state. 

Do you consider the transaction to be “transparent” with respect to Arizona- 

American and its customers? 

Yes, that’s certainly one way to put it. This is a much different transaction than, 

for example, Arizona-American’s acquisition of Citizens’ water and wastewater 

systems last January. When that transaction closed, a new utility company was 

responsible for the management and operation of Citizens’ water and wastewater 

systems in Arizona. In this case, in contrast, Arizona-American will continue to 

exist and be responsible for the management and operation of its water and 

wastewater systems. As far as customers and the Commission are concerned, 

nothing will change. 
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REBUTTAL TO STAFF’S DIRECT TESTIMONY AND 
RECOMMENDATIONS 

Mr. Turner, let’s move on to the testimony filed by Staff relating to Arizona- 

American’s application. As a preliminary matter, I first note that there seems to be 

an inconsistency between the title of the application used by Arizona-American 

and the title used by Staff. Would you address that discrepancy? 

Yes. In its various filings, Staff has been using the term “complete waiver” of the 

Affiliated Interests Rules, while Arizona-American has been using the tern 

“limited waiver” in its filings. We have deliberately used “limited” in describing 

our application to signify that the waiver that is being requested would apply only 

to the acquisition of A m ’ s  common stock by Thames Holdings, by means of the 

merger I have described above, and not to any other transaction that may be 

subject to the Affiliated Interests Rules. While this may seem to be a semantic 

difference, I believe it is important. As we have stated in our previous filings, 

Arizona-American will remain subject to regulation by the Commission, and the 

Affiliated Interests Rules will continue to apply to transactions between Arizona- 

American and any affiliates, as provided in R14-2-804. For this reason, we have 

been referring to the waiver request as being a request for a “limited waiver.’’ 

You previously testified that, in the alternative, Arizona-American is requesting a 

ruling from the Commission that the transaction is not subject to the Affiliated 

Interests Rules. Please summarize why Arizona-American believes that this 

particular transaction is outside of the agency’s jurisdiction. 

Before answering your question, I want to emphasize that I am not an attorney, and 

I will let the attorneys argue the finer points of the Commission’s jurisdiction. I 

can, however, summarize the factual points that have been made in our various 

filings that, based on my understanding, would support a finding of no jurisdiction 
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in this particular case. 

First, none of the parties to the agreement (AWW, Thames Holdings and 

RWE) are Arizona corporations and none of them are doing business in Arizona. 

In addition, none of the parties to the transaction is a “public service corporation.” 

As I understand this term, only corporations and other entities (excluding 

municipal corporations) engaged in providing certain specified utility services to 

members of the public are “public service corporations.’’ None of the parties to the 

transaction are in the business of furnishing utility service in Arizona. 

It is my understanding that the Commission does not regulate the sale or 

other transfer of stock that is issued and outstanding. A share of stock is property 

that is owned by the stockholder, who has the right to sell his or her stock on the 

market. This transaction is essentially a stock sale, under which the outstanding 

shares of AWW’s common stock will be acquired by Thames Holdings or its 

wholly owned subsidiary. The stockholders of AWW have approved the 

transaction. The transaction is not an asset sale like Arizona-American’s 

acquisition of Citizens’ water and wastewater utility systems in Arizona, which 

must be approved under Arizona law. 

Finally, it is my understanding that the Commission has previously 

acknowledged that it does not have authority to regulate transactions by foreign 

corporations engaged in interstate commerce. For example, in a recent decision 

involving PHASER Advanced Metering Services, Decision No. 61 895 (Aug. 3 1, 

1999), the Commission stated that if it attempted to exercise jurisdiction over the 

issuance of debt instruments and securities by entities engaged in multi-state 

business activities, such as Southwest Gas and Citizens, it would create an 

impermissible burden on interstate commerce in violation of the United States 

Constitution. 
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Have the Staffs witnesses addressed these points in their direct testimony? 

No. Staff witness Darron Carlson discusses Arizona-American’s waiver request 

on pages 3-4 of his testimony, and Arizona-American’s notice of intent to 

reorganize on pages 4-5 of his testimony, but does not address the basis for the 

Commission’s assertion of jurisdiction over the transaction. 

Let’s move on and discuss Mr. Carlson’s testimony concerning Arizona- 

American’s alternative application for a waiver under R14-2-806 of the Affiliated 

Interests Rules. Does Mr. Carlson recommend approval of the waiver application? 

No. In his testimony, Mr. Carlson quotes from R14-2-806(A), which authorizes 

the Commission to “waive compliance with any of the provisions of [the Affiliated 

Interests Rules] upon a finding that such waiver is in the public interest.” Mr. 

Carlson then indicates that Staffs interpretation of the term “public interest,” as 

used in this regulation, requires that the transaction produce some sort of “benefit.” 

Direct Testimony of Darron W. Carlson (“Carlson Direct”) at 3. Mr. Carlson then 

testifies that Arizona-American failed to demonstrate any “measurable” or 

“quantifiable” benefit. Carlson Direct at 4. Although not expressly stated, Staff 

apparently believes that not only must a “benefit” be demonstrated, but the benefit 

must be “measurable” or “quantifiable.” Notably, none of these terms appear in 

the regulation. 

Does Mr. Carlson cite any authority for his interpretation of what is required under 

R14-2-806(A)? 

No. This appears to be a new standard that is being applied to Arizona-American. 

Do you agree with Mr. Carlson that the transaction fails to generate any sort of 

benefit? 

No. I respecthlly disagree. RWE and Thames Holdings have a substantially 

larger market capitalization than that available at the present time to Arizona- 
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American through AWW and American Water Capital Corp., and therefore have 

greater equity and debt financing capability. Moreover, RWE can raise capital in 

the European markets as well as in the United States domestic market. At present, 

AWW and American Water Capital Corp. do not have ready access to the 

European capital markets. Staff witness Joel M. Reiker, in his direct testimony, 

recognizes that the transaction is likely to result in certain financial benefits to 

Arizona-American, including improved access to capital markets. Mr. Reiker 

notes that multi-national corporations can enjoy reduced flotation costs due to their 

relatively large issues of stocks and bonds, and may receive preferential treatment 

from creditors, thereby reducing the cost of capital. Direct Testimony of Joel M. 

Reiker (“Reiker Direct”) at 2-5. 

However, Mr. Reiker also notes that these benefits cannot be quantified at the 

present time. 

I don’t disagree with Mr. Reiker. Nevertheless, we believe that the benefits 

associated with being part of a substantially larger, multi-national corporation with 

diversified business operations throughout the world will ultimately translate to 

reductions in the cost of capital, particularly in regard to future debt financing. 

While we can’t quantify the extent of those benefits at this time, these benefits are 

real, as Mr. Reiker recognizes in his testimony. 

Even if Staffs interpretation of the term “public interest” is accepted, I am 

not aware of any authority for requiring that benefits be immediately 

“quantifiable.” The bottom line is that Arizona-American will become part of a 

much larger, financially stable business organization, which currently has 

approximately than 170,000 employees worldwide and annual revenues of nearly 

$60 billion. Mr. McGivern also discusses several other security and service related 

benefits for AWW associated with the transaction. AWW and its subsidiaries, 
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including Arizona-American, will benefit by becoming part of an organization 

with significant experience, capital resources, greater economies of scale and 

additional opportunities for business growth. 

Can you identify any other benefits as a result of the transaction? 

Yes, the transaction will generate a substantial benefit to the shareholders of 

AWW. As I previously explained, there are approximately 100 million shares of 

AWW common stock that are issued and outstanding, and are publicly traded on 

the New York Stock Exchange. This transaction will reward shareholders for their 

investment in and support of AWW. The per-share price that will be paid by 

Thames Holdings represents a premium of approximately 35 percent above the 

closing share price at the time the transaction was announced, and a premium of 

approximately 29 percent above the highest all-time closing price of AWW’s 

common shares. I believe that if a transaction is neutral in terms of its impact on 

the local utility and the quality of service it provides, as in this case, while 

providing substantial benefits to the utility’s shareholders, the transaction is indeed 

in the public interest. We believe the Commission has an obligation in regulating 

utilities that are subject to its jurisdiction to consider the interests of the utility and 

its shareholders in addition to the interests of the utility’s customers, and to 

balance those interests in setting rates and performing other regulatory functions. 

Are there AWW shareholders in Arizona? 

Yes. As of June 21, 2002 there were 375 shareholders of AWW stock with 

addresses in Arizona holding 100,936 shares. This does not include the Arizona 

shareholders whose stock would be in a broker’s account with an address in New 

York or some other state. 100,936 times $46 per share is $4,643,056 worth of 

direct benefit to Arizona citizens. 

Has Staff recommended that the transaction be disapproved by the Commission? 
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232. 

A32. 

233. 

A33. 

234. 

No. In his testimony, Mr. Carlson goes on to address Arizona-American’s notice 

of intent to reorganize, which was filed in this docket on April 22, 2002, and he 

recommends, on behalf of Staff, that the transaction be approved subject to 15 

conditions. Carlson Direct at 5-8. 

Please explain why Arizona-American filed an amendment to its original 

application. 

Arizona-American amended its application at the request of Staff in order to 

provide the information required for the reorganization of a public utility holding 

company set forth in R14-2-803(A). Arizona-American does not believe that the 

transaction is subject to this regulation. However, the Company wanted to 

cooperate with Staff, and viewed the amendment as an opportunity to provide 

additional information that would support approval of the application. In addition, 

Arizona-American wanted to make certain that it covered all possible avenues: (1) 

the finding of no jurisdiction, (2) a limited waiver of the Affiliated Interests Rules 

pursuant to R14-2-806, or, in the alternative, (3) approval pursuant to R14-2-803. 

What are the requirements for approval of the reorganization of a public utility 

holding company under R14-2-803? 

In summary, the regulation requires that a utility intending to organize or 

reorganize a public utility holding company provide notice to the Utilities Division 

(i.e., Staff) at least 120 days prior to the effective date of the organization or 

reorganization. Subpart (A) of the regulation sets forth certain information that 

must be provided to Staff with the notice. Within 30 days of its receipt of the 

notice of intent, Staff must notify the utility if it has any questions or requires 

additional information. Within 60 days, the Commission determines whether a 

hearing is necessary. 

What is the standard by which the Commission acts in considering whether to 
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238. 

approve the organization or reorganization of a public utility holding company? 

Subpart (C) authorizes the Commission to reject the proposal on three specific 

grounds: 
(1) The transaction would impair the financial status of the public 

utility, Le., Arizona-Amencan; 

(2) The transaction would revent the public utility from 
attracting capital at fair an (P reasonable terms; or 

(3) The transaction would impair the ability of the public utility to 
provide safe, reasonable and adequate service. 

The regulation provides a “no harm” standard. If the reorganization would be 

neutral as far as the local utility is concerned, there would be no basis for the 

Commission to reject the proposed reorganization. 

Does R14-2-803 require any sort of affirmative showing that the reorganization 

would be in the “public interest” or provide a “benefit”? 

No. As I testified above, subpart (C) authorizes the Commission to reject the 

proposed reorganization only if it finds that one of the three grounds I listed above 

are present. 

Does Staff recognize that the three grounds you have described are the basis on 

which determinations are made under R14-2-803? 

Yes. Mr. Carlson quotes the grounds found in subpart (C) on page 5, lines 15- 18 

of his direct testimony. Neither Mr. Carlson nor any other Staff witness testifies 

that there are other criteria applicable to a notice of intent to reorganize under R14- 

2-803. 

Does Staff maintain that the transaction “would impair the financial status of the 

public utility”? 

No. 

Does Staff believe that the transaction would prevent Arizona-American “from 

attracting capital at fair and reasonable terms”? 
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No. Staff, in fact, acknowledges that the transaction is likely to result n increased 

access to capital markets and potentially higher bond and credit ratings. Carlson 

Direct at 5; Reiker Direct at 3-5. 

Does Staff believe that the transaction would “impair the ability of the public 

utility to provide safe, reasonable and adequate service”? 

No. The Staff engineering witness, John Chelus, testifies that he foresees no 

adverse impact as a result of the transaction that would impair the ability of 

Arizona-American to provide safe, reasonable and adequate service. Direct 

Testimony of John A. Chelus at 4. 

It appears then that Staff agrees that there are no grounds to reject the proposed 

transaction under R14-2-803. 

That is correct. None of the criteria for rejecting the proposal are present in this 

case. 

ANALYSIS OF STAFF’S RECOMMENDED CONDITIONS AND 
ARIZONA-AMERICAN’S PROPOSED REVISED CONDITIONS 

After Staff filed its testimony, did Arizona-American and Thames representatives 

meet with Staff? 

Yes, we did. Several of the conditions suggested by Staff were acceptable, but 

others required clarification or revision. Attached as Exhibit C are the revised 

conditions which we have proposed as an alternative to Staffs recommended 

conditions. Although we continue to believe that the Commission either doesn’t 

have jurisdiction over the transaction or should grant a limited waiver, its approval 

of the transaction with these revised conditions would be acceptable to Arizona- 

American. 

Please briefly discuss the conditions where no or very little change in wording was 

made. 

15 
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Conditions 1, 2 and 4, dealing with recovery of costs associated with the stock 

purchase are entirely consistent with the manner in which transaction costs and the 

premium paid for the stock will be handled as Mr. McGivern and I have testified. 

Similarly, conditions 6 and 7 confirm that the transaction will not adversely impact 

service levels. Regarding Conditions 9 and 10, having confirmed with Staff that 

the conditions would not impact existing billing and information arrangements we 

have with the City of Surprise and its police department, we can agree to those 

conditions. Finally, Condition 14 is consistent with Arizona-American’s position 

that its debt and equity costs should be judged on a stand-alone basis. 

Please discuss the changes proposed by Arizona-American with respect to 

Conditions 12 and 13. 

As we’ve discussed, the transaction will have no impact on Arizona-American’s 

debdequity ratio and, for the foreseeable future, we believe that the ratio set forth 

in Condition 12 is sound. But, conditions and philosophies concerning appropriate 

capital structures can and do change. The revised Condition 13 simply clarifies 

that we may seek different debuequity ratios in future cases. As to Condition 13, 

Staffs original proposal would have required Arizona-American to guarantee 

forever a particular credit rating. Obviously credit ratings can be affected by a 

variety of different factors, some of which are beyond the control of the utility. 

For example, ratings may be impacted by changes in regulatory standards, such as 

new or more stringent requirements imposed under the Safe Drinking Water Act. 

As revised, however, Condition 13 does commit to the stated standards for any rate 

proceedings filed within three years of the reorganization. 

In the revised conditions, Condition 8, as originally proposed by Staff has been 

changed somewhat. Please describe the reason for that change. 

Because of the recent acquisition of Citizens’ properties, Arizona-American is in 

16 
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the process of making certain operational and office changes. We will continue to 

have local headquarters and field offices, but their precise locations may change or 

be consolidated. The revised Condition 8 confirms that commitment but also gives 

us flexibility to make adjustments that make sense. 

Please discuss the proposed revisions to Condition 3. 

As revised, Condition 3 confirms Arizona-American’s compliance commitment 

with the Affiliated Interest Rules and also requires us to produce in Arizona the 

books and records of any affiliate with which we transact business. 

-Turning now to the remaining three Staff recommended conditions that Arizona- 

American felt would be detrimental to Arizona-American, please identify those 

conditions and explain Arizona-American’s proposed revised conditions. 

The first condition was Condition 15, which would have required that Arizona- 

American refrain from filing for non-emergency rate increases for one year from 

the closing date of the reorganization. Initially, we were concerned that this 

condition may impair the financial status of Arizona-American, which would be 

contrary to the criteria set forth in R14-2-803(C). The reason for this impact is 

that, as I previously testified, Arizona-American recently completed the acquisition 

of Citizens’ water and wastewater systems in Arizona. That transaction closed in 

January 2002. We are in the process of evaluating financial data for each of the 

systems that were acquired. However, our preliminary evaluation suggests that 

several of these systems currently have a negative net income and are earning 

anemic rates of return on their fair value rate bases. This situation is not altogether 

surprising. None of the Citizens systems have received any recent rate increases. 

Citizens Agua Fria Water Division, Sun City Water Company, Sun City Sewer 

Company, Sun City West Utilities Company and Tubac Valley Water Company 

last received rate increases in May 1997 based on test years ending March 31, 

17 
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1995. Decision No. 60172 (May 7, 1997). Citizens Mohave Water and 

Wastewater Divisions last rece ved rate increases in February 1990, based on test 

years ending March 31, 1988. Decision No. 56806 (Feb. 1,  1990). Likewise, 

Havasu Water Company last received rate increases in February 1992, based on a 

test year ending December 3 1, 1990. Decision No. 57743 (Feb. 2 1,  1992). 

In the annual reports that were filed by Citizens with the Utilities Division 

earlier this year, for the twelve-month period ending December 3 1 , 2001, Citizens 

reported that a number of its systems had a negative net income: 

Name of System Net Income Reported by Citizens 

Citizens Water Resources Company ($1,910,682) 

Havasu Water Company ($10,145) 

Sun City Water Company ($3,153,228) 

Sun City Sewer Company ($79 7,7 8 8) 

Sun City West Utilities (water only) ($4,539,417) 

Sun City West Utilities (sewer only) ($499,137) 

Tubac Valley Water Company ($92,942) 

The foregoing amounts are taken directly from the annual reports filed by Citizens. 

Is Arizona-American presently evaluating the need to file applications for rate 

increases for some or all of the Citizens systems and, if so, where does that 

evaIuation currently stand? 

We are in the process of assembling and reviewing the data necessary to complete 

rate applications for all the former Citizens systems in Arizona, based on the 

Commission’s filing requirements, and we expect to complete that analysis in the 

very near fbture. Although our analysis is not complete, the preliminary results 

indicate that rate relief will be necessary. 

Does the revised Condition 15 address this concern? 
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Yes. The revised condition would not preclude Arizona-American from filing for 

rate relief before the closing date of the reorganization. Therefore, if, as I suspect 

will be the case, our evaluation demonstrates that rate relief is necessary, Arizona- 

American will be able to file for rate relief prior to that date. 

What other conditions proposed by Staff did Arizona-American view as 

problematic? 

Condition 1 1  provided that Arizona-American “shall not use utility assets for any 

unregulated activity without prior Commission approval.” As written, the 

Company was concerned that this condition would directly interfere with the 

existing contracts that Arizona-American assumed responsibility for in connection 

with its acquisition of Citizens utility operations in Arizona. In Maricopa County, 

these contracts include a contract with the City of Surprise governing the operation 

and maintenance of that municipality’s water distribution system and the provision 

of billing services; an operating agreement with the Town of Cave Creek, under 

which Arizona-American operates Cave Creek’s wastewater treatment plant; an 

agreement with Quintero Golf and Country Club under which Arizona-American 

operates a water pumping station located adjacent to the Central Arizona Project 

canal; and an agreement made with the Utilities Division under which Arizona- 

American has been acting as interim manager of Sabrosa Water Company. In 

addition, Arizona-American has the following contracts in Mohave County: Sun 

Lakes Village Homeowners Association, under which Arizona-American operates 

and maintains the association’s wastewater treatment plant; Havasu Falls RV park, 

under which Arizona-American operates and maintains the facility’s wastewater 

treatment plant; and is close to signing an agreement with Havasu Heights 

Domestic Water Improvement District, under which Arizona-American will 

operate and maintain the district’s water system. 
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Does the revised condition proposed by Arizona-American address this concern? 

Yes. In reality, this is an accounting and recordkeeping issue that has nothing to 

do with the stock transaction that is the subject of Arizona-American’s application. 

Therefore, under the revised conditions, Arizona-American must properly record 

revenues and expenses associated with providing such services, and in the context 

of a rate application, properly allocate utility assets between its regulated utility 

service and unregulated activities. 

Arizona-American also had concerns over Condition 5, dealing with cost 

allocations and direct charges, correct? 

Yes. We were concerned that this condition could be detrimental to the company 

and to customers. At the present time, I am not aware of any cost allocations or 

other charges that will increase due to the acquisition of AWW’s shareholders’ 

stock by Thames Holdings. It is possible, however, that there may be additional 

costs or expenses that are allocated to Arizona-American in the fbture. Thus, 

under the revised conditions, rather than imposing a complete prohibition on future 

cost allocations and charges, the Commission would examine the basis for those 

cost allocations and other charges in the context of a rate proceeding to determine 

whether they are reasonable in amount and relate to services that are beneficial to 

the utility and to ratepayers. If Arizona-American meets its burden of 

demonstrating that such cost allocations are reasonable and provide a benefit to 

AAWC and/or its customers, they would be recoverable. I understand this is 

consistent with long-standing Commission policy. 

Does that conclude your rebuttal testimony? 

Yes. 
125600.1/73244.030 
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SUBSIDIARIES OF AMERICAN WATER WORKS COMPANY, INC. 

American Water Works Company, Inc. 
American Water Capital Corp. 
American Lake Water Company 
American Water Resources, Inc. 

American Water Services, Inc. 
AmericanAnglian Canada Company 

AAET, Inc. 
AAET, L.P. 
Azurix North America Corp. 

Azurix North America (Canada) Corp. 
Azurix North America Underground Infrastructure Corp. 
Uniflo Sewer Services Inc. 
Construction et Pavage Nord Americain Ltee 
Canarehab Inc. 
Azurix North America Engineering COrp. 
Terratec Environmental Ltd. 
Azurix North America Industrial Residuals Corp. 
Prism-Berlie (Windsor) Limited 
Uniflo Limited 
Braemar Acres Limited 
Trimax Residuals Management Inc. 
Azurix North America Carbon Services Corp. 
Horseshoe Carbons Incorporated 
Rockcliffe Research Management Inc. 
Azurix North America (USA), Inc. 
Azurix North America Operations and Maintenance, Inc. 
Azurix CDM, Inc. 
Azurix North America Underground Infrastructure, Inc. 
Magnolia Construction Company Inc. 
National EnviroTech Group, LLC 
Azurix North America Engineering. Inc. 
Utility Management and Engineering, Inc. 
Philip Automated Management Controls, lnc. 
Azurix North America Residuals Management, lrc. 
Trimax Residuals Management (USA), Inc. 
Dittman-Merka Enterprises, Inc. 
Walker Water Works, lnc. 
Southwest Utilities, Inc. 

Azurix Industrial Operations Corp. 
Azurix Industrials Corp. 

American Water Works Service Company, Inc. 
Arizona-American Water Company 
California-American Water Company 
Connecticut-American Water Company 
Hampton Water Works Company 
Massachusetts-American Water Company 
New York-American Water Company, Inc. 
The Salisbury Water Supply Company 
Hawaii-American Water Company 
Indiana-American Water Company, Inc. 
Illinois-American Water Company 
Iowa-American Water Company 
Kentucky-American Water Company 
Long Island Water Corporation 

As of 2/8/02 1 
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SUBSIDIARIES OF AMERICAN WATER WORKS COMPANY, INC. 
CONTINUED 
-1 

Maryland-American Water Company 
Massachusetts Capital Resources Company 
Michigan-American Water Company 
Missouri-American Water Company 
New Jersey-American Resources Company 
New Jersey-American Water Company, Inc. 
New Mexico-American Water Company, Inc. 
Ohio-American Water Company 
Pennsylvania-American Water Company 
Tennessee-American Water Company 
Virginia-American Water Company 

United Water Virginia, Inc. 
West Virginia-American Water Company 

Bluefield Valley Water Works Company 

As of 2/8/02 2 
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Jay L. Shapiro 
3003 N. Central Ave. 
Suite 2600 
Phoenix, Arizona S5012 
,At t ome ys for Ari zon a-Ani en can 
\Vater Company, Lic. 

. .  - .  

L 

BEFORE THE ARIZOSA CORPORATIOX C0313IISSIOS 

DOCKET SO. \f7-O1303.A-01 - 

.APPLIC.ATIOS 
3F XRIZ0S.A-.AJlERICAN \YATER 

IEQUIRE3IEST.S OF .A.A.C. R13-2-SO1, ET m. .-\SD REL.ATED RELIEF. 

Pursuant to A.A.C. R14-2306. .\l-izoiia-.~iiericaii \\'ater Cornpan>.. 11ic.: ail .\rizoiia 

,oiyorarion (".\rizona-.~mei-icaii" or the "Compan~~"), hereb!, requests that the .\iizon;i Corporation 

' o~~ i~ i i i s s io~ i  (the "Commission") \\.ai\.? compliance \\.it11 the requirements of -4.-\.C. R1 -!-:-Sol, gt 

- ea.  (the ".\fiiliated Il lIersjIj  Rules") fcr .\iizoiia-.Americ,?n and its affiliatss \\.it11 resp?ct to a 

)endin: ~ruisactioii in\,ol\,ing ,\~izoiia-..lIiis~-ica~i's 1)arc'iit3 ..lIiierican \\'ater \\*orkj Cornpan!.. h c .  

'*.A\\7\\."), and that co~~ioration's sliareholdsrs. .As explained belo\\., 1 1 0 1 ~  of the pn1-tii.s to rliis 

ransaction are a "public sen.ice corporation," as such tenii is defined in the .Arizona Constitution, 

.lid the transaction \ \ i l l  1m.e no effect on .Arizoiia-AIiiencaii's pro\%ion of utility senice.  In the 

Jteniati\Te, .4rizona-Aniencan requests that the Conmission promptly issue a]? order declaring t i n t  

uch transaction is not subject to the -4ffiliated Interests Rules and, therefore, ma!. be consuiiiinated 

iithout Commission re\.ie\\. and appro\d.  

The nature of the transaction and the basis for the Company's requested relief are set forth 

lereinafter and 1iai.e been \.erified by B. Kent Tumer, a Vice President and the Treasurer of 

u-izona-.American, in accordance \\.it11 .4..A.C. Rl-l-2-SOG(B). For the reasons set fol-rli belo\\.. such 
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relief is appropriate under the circumstances herein and is in  the public interest. . bkona -h ie r i can  

therefore requests that such relief be considered and granted by the Conimission \\,ithin 30 da>,s, as 

provided in A.A.C. R14-2-SOG(C). 

Overview of Arizona-American and  Its Relationship jvith All’\\’ 

Arizona-American is a public sen-ice corporation that presently pro\.ides n’ater 

titility senvice to approsinlately 4,700 customers in portions of the Toux of Paradise 1’211ej., the 

City of Scottsdale and certain unincorporated portions of Maricopa County. During the 12- 

month period ending June 30, 2001, .3Lrizona-.L\iiiericaii had revenues from its \\‘ater utility 

qxrations of approxiinatel>- S1.7 million. Conssquentl~., Xrizoiia-.~rnericaii is not cuixntly 

: lass i f id  as a “Class -4” in\.estor-o\\.ned utilit!,. 

1. 

- .  7 .~rizoiia-;\iiisricl-in and .AI\.\\- 1iai.e entered into an a ~ p x n i ~ n t  \\.itti  Citizens 

2oniniuni cat i oiis Conipan~r, t oge t her 1i.i t li c u t  ai n di \isi ons and subsidizr!, corporations 

collecti\.el~~, “Cir~zens”)~ undcr \\.hich ..irizoiia-Xniericali \\.ill  acquire 311 of tlis and 

\.aSte\\‘ater plait and assets o \ \ ~ i e d  b!. Citizens in -Arizona and inimediati.1~. beconic res;ionsible 

b r  pro\.idin_g \\.ater and \\.asts\\.ater u t i l i t j .  ssi-\.ices to Citizeiis’ ~ t ~ s t ~ i i i e r s .  The transfer of 

3itizcns’ 1:lant and assets to =irizo1ia-.41iiericaii \\‘as appro\.ed b ~ ,  the Coniinissioii i n  Dscisioii 

<o. 635S4 (Xpril 21, 2001). .As a conseqLience of that acquisition. \\.hich is no\\. especti.d to be 

:ompleted \\.ithin 45 days, .~izona-XiiiericaIi’s rs\’enues from the pro\.isioii of wlitsr and 

\.aste\\’ater sen.ices \ \ , i l l  increase dramatically, causing Arizona-Anierica~i to beconie a ”Class 

4’’ utility. A.A.C. R14-2-SOl (S) (definition of “utility” or “public utility”), A.X.C. R l l - 2 -  

03(A)(3)(q) (definition of “utility”). 

3. Arizona-American is a \vliolly-ou.ned subsidiary of AI\’\\’. AI\~II. is the largest 

n\-estor-o\t.ned n’ater system in the United States, pro\.iding \vater, \\.asts\\.ater and otli‘sr \\.ater 

esource management s e n k e s  to approximately 12 million people in 2s states and Canada. For 

lie 12-montli period ending June 30, 2001 , .AI\’\\’ reported consolidated net plant of S5.1 billion 

nd operating rei‘eiiues o f  S1.3S billion. A\VI\’ does not pro\.ide titility ser\.ice and does not 
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m ~ a g e  in any busiiiess activities in Arizona. A\V\V’s common stock is publicly traded on the 

Ne\\. York Stock Exchange. 

3.  A\V\I’ has utility subsidiaries in 23 states, 21 of \\.hicli are subject to regulztion by 

1 state regulatory commission.’ In addition to those subsidiaries, AWU’ also has se\.eral noli- 

.itility subsidiaries that are engaged in  non-regulated business acti\*ities. These non-utility 

jubsidiaries include American \\‘ater Sen.ices, \\.hose business focuses on proiiding contract 

iperating sen.ices to municipal, industrial and military clients, American \\’ater Resources, 

t\+ich offers \\’ater and \\.aste\\.ater-related products and sen.ices, American lj’ater \\'arks 

;er\.ice Coiiipnii~~. Inc. (“the Sen,ice Conipany”), u.hic11 pro\.ides \.arious professiond senices 

- e. c . . a c c o u n t i 11 g , ad i i i  in i s t r at i o n , en si ne e rins , huni an re sourc e s , r i sk ni an ag em en t and i1.a t er 

jualit!. ser\.ict.s) to .All’lY subsidiaries, and .4merican IYater Capital Corp., \\.hicli pro\.ides debt 

’3pita1 and fiiiancial niaiia~enient sen.ices to AIV\\‘ and its utility subjidiaries. Other than 

i i izoii3-.~m~ric3ii ,  none of these .A\\‘l17 subsidiaries pro\,ides u t i l i t J ,  ser\.icc i n  .Arizon~ 

The TI-n 11 snctiori Bet\\.eeti .A l l ’ \ \ .  a n d  R\\’E/TIi n nies Holdings 

5 .  On Septi‘iiiber 16. 2001, .4I\’\l. entered into a n  asreenient \\.it11 R\\‘E AG, a 

oiiip311!. o rpn izcd  u11der the Ili\\.s of the Federal Republic of Geniian!. (“R\j.E“). Tli31iit.j \\’ater 

\qua Holdings GmbH. a cornpan!’ organized under the la\\.s of the Federal Republic of G m n a n y  

.nd a \\.holl!r-o\\.ned subsi di arj- of R\\’E (“Thames Ho Id i 112s“). 3nd .Apo 1 lo . k c ;  ti i s i t ion 

 omp pan^; a Delan.are corporation and a \~. l iol l~~-o\ \~ned subsidiar). of Thniiies Holdings, under 

i%ich all of the outstanding shares of .4lV\V are subject to a purchase offer b!, Tlianies Holdings 

“the Agreeiiient”). A true copy of the Agreement is attached hereto and incorporated lierein by 

his reference. Arizona-American is not a party to this ageement.  

6 .  R\f’E is a leading international prol4der of electricity, gas, \\.att.r? \\.aste 

iianagenient and related s e n k e s .  Headquartered in Essen, Geniiany, -R\\:E is Geni~an!.’s fifth 

3rsest industrial corporation, n.it11 annual re\.eiiues in escess of  S50 billion. 

In t\\’o states. Georgia and Llichigan: pri\.ate n’ater conipanies are not regulated. 

3 
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7 .  Thames Holdings is the parent of Thames \\'ater PLC ("Thames' 

3ublic limited corporation organized under the 1au.s of  the England and \\'ales 11, 

iffice located in London. Thanies operates all of the n'ater business of Thames 1 

)ne of the largest pro\,iders of water and \\'astenrater services in the world. At t 

rhanies provides water and wastewater services to approxiniately 43 millio: 

:ountries. It is the leading supplier of ivater and wastewater services in the Unite1 

Iresently operates E-Tonn Corporation, n-hich provides water utility sentice tc  

)ne million people in Ne\\* Jersey. 

T h e  .Agreement and  its Effect on .-\rizona-.American 

S .  Lnder the tenns of the Agreement, A\\'\\' \\.ill become a \ ~ ~ h o l l ~ ~ - o ~ \ ~ n e d  subsidiary 

)f Thanies Holdinss bjr i.irtue of its merger \\.it11 Apollo Acquisition Coinpan!., a Dela\\.are 

oiporation and \\ holl!.-o\\~nsd stibsidiar!. of T l i m ~ ' ~  Holdings crested for the sole puiyose of 

mplemc.nting the .-lyssment. In coiijunction \\.it11 this merger, the assets and liabilities \ \ , i l l  be 

ombined in the sui-\~i\~ing corporation, .A\\-\\', and each outstanding share of c o n ~ n ~ o n  stock of 

i\j'll' tendered \ \ , i l l  be acquired at a price of S46.00 per share. 

9. The transaction \\ . i l l  not 1m.e any impact on the existing nianagenieiit of .AlY\Y. 

'lis headquarters of Al l ' lY  \\.ill  remain at \'oorIiees, Ye\\. Jersej., and the locations of. and the 

unctions conducted at, .A\17\\T's regional offices \\.ill  not chanse as a result of the traiisac[ion. 

10. .Arizona-.~mericaii \\.ill not be affected by the transaction. Follo\\.ing the 

:ansaction, Arizona-American \\.ill continue to be a \\~holly-o\\~ned subsidiaq~ of A\\'\\' and \\ , i l l  

ontinue to proieide utility senrice to its custoniers in Arizona subject to the jurisdiction of the 

lommission and o\.ersight by other regulatory agencies. Likenise, the management of .kizona- 

imerican arid its current relationship to .A\\'\\' and other A\Y\V subsidiaries \ \ . i l l  not C I ; ; I I J = ~  "C dS a 

zsult of the transaction. 

4 
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r-. ,.. , 

Basis for \l’ai\.er 

11. Based on the nature of the transaction described hereinaboire and the lack of any 

inipact on Arizona-American, its o\vnership and its jurisdictional operations, Arizona-American 

jubniits that, to the extent the Affiliated Interests Rules may apply to this transaction, a \\.ai\.er of 

;aid rules is necessary and appropriate. As stated, Arizona-American \vi11 continue to exist as a 

~~ho l ly -on~ned  subsidiary of AWW and will be subject to the Commission’s jurisdiction 

?ollo\\.ing the transaction. 

12. The transaction \\ , i l l  liaise no effect on the capital structure o f  Xrizona-Xmerican. 

~ r i zona - .~mer i can  !\.ill continue to 2ial.e a debt.’equity ratio o f  approsimateljr 600,6,40’?6, as 

tuthorized i n  conjunction \\.it11 the acquisition of Citizens’ plant and assets i n  Dxis ion  So.  

535S-I. 

13. It has been A\V\l”s policJf and practice to 1iaL.e each utility subsidian. operate as a 

,tnnd-ilone corpornte entit),. For c?XaIiiple: i n  co i i j~~~ic t ion  \\.it11 setting rntes nl id  c ! i q e s  for 

m . i ce>  Xrizona-Xmericaii’s fsderal and state income tases 1iai.s historic all!^ been computed on a 

tnnd-:done basis. Tiis transaction \ \ . i l l  not alter this polic!.. 

11. The transaction \ \ . i l l  not cause any chanse in Xrizona-.~nieiic311‘s cost of 

)ro\.iding utilit!’ sen ice .  As stated, the traiisactioli \\.ill  not cause ani\’ c h a n ~ e  i n  tlie manner in 

\.hich .~l.izonrt-..l\mericni~ \ \ , i l l  be operated, and local and regional n i m ~ ~ e i i i m t  \ \ . i l l  1101 cI1;111ge as 

res u 1 t o f t h e t r an  sac t i on . 

15. The transaction \\.ill not cause A\V\i”s capital structure to change i n  an!’ material 

espect. The transaction will not cause A\VW to assunie any debt or other liabilities in 

oiinection lvith the transaction that n.ould adversely impact Arizona-American. Consequentljr, 

irizona-.4nierican’s ability to raise capital and its credit\vorthiness \vi11 not be  impaired b!. tlie 

ransaction. 

16. As stated, .4rizona-Americari7s relationship v:itli and other .A\\’\V 

ubsidiaries \\,ill not change as a result of the transaction. At present, the Sen.ice Conilmi!r and 
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American Ii'ater Capital C01-p. engage i n  business \\.itli  Arizona-Anmican. The Senice 

Con~pan:~ pro\,ides accounting, administration, engineering, human resources, risk nianagement, 

upater quality and other senrices to Arizona-American, n.liicli seneices and tlie cost to perform 

them are subject to re\.iew by the Commission in the contest of rate applications and similar 

proceedings. American IVater Capital Corp. proivides debt financing and cash management 

ser\.ices to .Arizona-'Anierican, nrhich are subject to review and approval by the Commission 

under the Coniniission's authority to re\.ie\\* and approire the issuance of bonds, notes and other 

Aebt instniments. 40-301, et seq. The transaction \{.ill not alter these relationships, 

ior \\ . i l l  the transaction eliminate the Coinmission's existins regulatory o\.ersi$t and rippro\.al 

iuthority. 

A.R.S. 

17. Th t  terms "reorginizc." and the "reorgaiiization" are broad{>. definsd in R11-2- 

SO1 ( 5 )  to includc' the. "reconfiprrltion of  an  e s i s t i n ~  affiliate or utilit!.'s position in the corporate 

;iixc'i:irc. or  rhc iiicrscr or coiisoIid3Iioii of' an afl7li:its or ;i ut i l i l !  . ' *  Thtis. it' lii:r;:ll!, zpplied, 

lii.jz dctinitions could concc.i\.nbl!~ siibjject ilii. transaction bc.t\\,esn -A\\*l \ '  and i i j  sli~reliolders 

ind R\\ 'E and its afii1iatc.s I O  Commission re\ , ia\ ,  arid appro\.aI under R14-7-S93. .Arizona- 

American ~ - ~ ~ p i . c t f i i l l > ~  submits h i t  tlie Coiiiniission's jurisdiction o\ c'r .~rizonn-.Ani~ricaii's 

i t i l i t j .  operations does not pcniiit the Commission to disappro~x or other\\ ise regulate 

ransactions of this nature, particularly gi\.en the lack of any ad\.erse impact oii .Arizona- 

lnierican's utility operations in this state. &, x, .Arizona Corporation Coinni'n 1'. 

'onsolidated Staoe Co., 63 Ariz. 257, 161 P.2d 110 (1945). 

1 S. Arizona-American is fully cognizant of its responsibility to the Commission and 

ts  attendant obligations as a public ser\.ice corporation to comply \\.it11 tlie requirements of 

a\\,fiil regulation. Arizona-American, hoivever, respectfully submits that its relationships i t l i  

l\j'Ij' and AIi-Ij' subsidiaries, none of \\ liich \\ i l l  change as a result of the traiisaction, and the 

iature of tlie transaction bet\\.een AII'IV and its shareholders and RIVE and Thames Holdings arc 

8iic1i that elther the .Affiliated Interests Rules do not appl! or, in the alieni,itl\ c'. thc. piiblic 
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interest justifies a u7aiirer of conipliance ui th  the requirements set forth in the Affiliated Interests 

Rules. 

\]‘HEREFORE, for the reasons set forth herein, Arizona-Anerican hereb1, requests for 

itself and all affiliates of Arizona-American an order from the Coniniission that (i) declares that 

A.A.C. R13-2-SO1, et seq., do not apply or, alternatively, (ii) grants Arizona-American and its 

sffliates a \\.ai\.er of compliance ni th  A.A.C. R14-2-SO1, et seq., n i th  respect to Al]’\i‘’s merger 

,\.it11 Xpollo Acquisition Company and the acquisition of A\\T\”s outstanding shares of stock. 

RESPECTFULL)’ SUBJIITTED t l i i s / 7 W a ~ .  of December, 2001. - 

FESSEAIORE CRUG, P.C. 
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\'ERI FI CATIOS 

) 
) ss. 
1 

STATE OF ARIZOSA 

County of IIaricopa 

B. KENT TURIYER, being first duly s\\.om upon his oath, deposes and says: 

1.  I ani a Vice President and the Treasurer of Arizona-American li'ater Co 

[nc., an .4rizona corporation, and am authorized to make this \.erification on behalf 

:orporation. 

-. 7 I h a \ e  read the foregoing Application and hereb!. \.erif!p that the stat 

:ontainsd therein are true and correct to the best of in!. knou led_ee and belief. 

SUBSCRIBED .ASD S\\-ORS TO before me. the undcrsiyied Sota.rl\. Public on t l  

la!. of December 2001. 
. 

S 
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ORIGINAL and ten copies of the 
foregoing ivere hand-delivered for 
filing this / 744 day of December, 2001, to: 

Docket Control 
.Arizona Corporation Comniission 
1200 IV. IVashington St. 
Phoenix, AZ 85007 

COPY of the foregoing was hand-delivered 
his @day of December, 2001, to: 

Zliristopher C. Kenipley, Chief Counsel 
_egal DiJrision 
4nzona Co ipora t i on Co ninii ssion 
200 11'. \\'asliington St. 

Yiomix. XZ S5007 

!mest Johnson. Director 
-'tillties Di\ ision 
i r  i zo na Co iy o rat i o n Comm i ss i on 
200 11.. \\'ashington St. 
'hoenis, AZ S5007 
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AGREEMENT AND PLAN OF MERGER dated as of September 16,200 1 , by 
and among RIVE AKTIENGESELLSCHAFT, a company organized under the laws of the 
Federal Republic of Germany (“Guarantor”), THAMES WATER AQUA HOLDINGS GMBH, a 
company organized under the laws of the Federal Republic of Germany and a wholly owned 
subsidiary of Guarantor (“Parent”), APOLLO ACQUISITION COMPANY, a Delaware 
corporation and a wholly owned subsidiary of Parent (“Sub”), and AMERICAN WATER 
\VORKS COMPAhT, l”., a Delaware corporation (the “Company”). 

WHEREAS the Board of Directors of each of the Company and Sub has approved 
and declared advisable, the Supervisory Board of Guarantor has approved and deemed advisable, 
and the Managing Directors of Parent have approved and declared advisable, this Agreement and 
the merger of Sub with and into the Company (the “Merger”), upon the terms and subject to the 
conditions set forth in this Agreement, whereby each issued and outstanding share of Common 
Stock, par value S1.25 per share, of the Company (the “Company Common Stock”) not oivned 
by Parent, Sub or the Company, other than the Appraisal Shares (as defined in Section 2.01(d)), 
\ \ - i l l  be con\rerted into the right to receive S46.00 in cash; 

\5?-IEREAS siniultaneously ivith the execution and delivery of this Agreement, 
Parent and certain stockholders of the Company (the “Specified Company Stockholders”) are 
entering into a 1,oting agreement (the “Company l’oting Agreement”) pursuant to \vhich the 
Specified Company Stockholders are agreeing to take certain actions in furtherance of the 
llerger; and 

\\WERE.4S Guarantor, Parent, Sub and the Company desire to make certain 
representations, ivarranties, co\.enants and agreements in  connection \vith the hlerger and also to 
prescribe \.arious conditions to the hlerger. 

KOIV, THEREFORE, in  consideration of the foregoing and the representations, 
\i.ai-ranties, co\-enants and agreements set forth herein, the parties hereto agree as fo1loij.s: 

ARTICLE I 

The Merger 

SECTION 1.01. The Merger. 7Jpon the ternis and subject to the conditions set 
forth in  this Agreement, and in accordance with the Delaware General Corporation Law (the 
“DGCL”), Sub shall be merged with and into the Company at the Effective Time (as defined in 
Section 1.03). At the Effective Time, the separate corporate existence of Sub shall cease and the 
Company shall continue as the surviving corporation (the ‘‘Sunriving Corporation”) and shall 
succeed to and assume all the rights and obligations of Sub in accordance with the DGCL. 

SECTION 1.02. Closing. Upon the ternis and subject to the conditions set forth 
in this Agreement, the closing of the hderger (the “Closing”) shall take place at 1 1 :00 a.m., New 
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York time, on the second business day after the satisfaction or waiver of the conditions set forth 
i n  Article VI (other than those that by their temis cannot be satisfied until the time of the 
Closing), at the offices of Cravath, Swaine & Moore, 825 Eighth Avenue, New York, New York 
10019, or at such other time, date or place agreed to in writing by Parent and the Company; 
provided, however, that if all the conditions set forth in Article VI shall not have been satisfied 
or waived on such second business day, then the Closing shall take place on the first business 
day on which all such conditions shall have been satisfied or waived. The date on which the 
Closing occurs is referred to in this Agreement as the “Closing Date.” 

SECTION 1.03. Effective Time. Upon the terms and subject to the conditions 
set forth in this Agreement, as soon as practicable on or after the Closing Date, a certificate of 
merger or other appropriate documents (in any such case, the “Certificate of Merger”) shall be 
duly prepared and executed by the parties in accordance with the relevant provisions of the 
DGCL and filed ivith the Secretary of State of the State of Delaware. The Merger shall become 
effecti1.e upon the filing of the Certificate of Merger with the Secretary of State of the State of 
Delanare or at such subsequent time or date as Parent and the Company shall agree and specify 
i n  the Certificate of Merger. The time at \vhich the Merger becomes effective is referred to in 
this Agreement as the “Effecti\.e Time.” 

SECTION 1.04. Effects of the Lferger. The hlerger shall 1iai.e the effects set 
forth in Section 259 of the DGCL. 

SECTIOS 1.05. Certificate of Incorporation and Bv-laivs. (a) The Restated 
Certificate of Incorporation of the Company shall be amended at the Effecti1.e Tinie to read i n  
the fonii of Exhibit A and, as so amended, such Restated Certificate of Incorporation shall be the 
Restated Certificate of Incorporation of the Sun4i.ing Corporation until thereafter changed or 
amended as provided therein or by applicable law. 

(b) The By-law of Sub as in effect immediately prior to the Effecti\.e Time 
shall be the By-lalys of the Surviving Corporation until thereafter changed or amended ;is 
pro\.ided therein or by applicable law. 

SECTION 1.06. Directors. (a) The directors of Sub immediately prior to the 
Effective Time shall be the directors of the Surviving Corporation until the earlier of their 
resignation or removal or until their respective successors are duly elected and qualified, as the 
case may be. 

(b) Guarantor shall take all necessary action to cause J. Janies Barr to be 
elected as a director, as of the Effective Time, of Thames Water Plc (“Thames”). 

(c) 
elected as a member, as of the Effective Time, of the Thames Water International 
.4d\isory Council. 

Guarantor shall take all necessary action to cause Marilyn Ware to be 
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SECTION 1.07. Officers. The officers of the Company immediately prior to the 
Effective Time shall be the officers of the Surviving Corporation until the earlier of their 
resignation or removal or until their respective successors are duly elected and qualified, as the 
case may be. 

ARTICLE I1 

Conversion of Securities 

SECTION 2.01. Conversion of Capital Stock. At the Effective Time, by 1.irtue 
of the hlerger and without any action on the part of the holder of any shares of capital stock of 
the Company or Sub: 

(a) Capital Stock of Sub. Each issued and outstanding share of common stock 
of Sub shall be converted into and become one fully paid and nonassessable share of 
coliinion stock, par value SI .OO per share, of the Sunriving Corporation. 

(b) Cancelation of Treasury Stock and Parent-Oivned Stock. Each share of 
Company Common Stock that is owned by the Company, as treasury stock, or by Parent 
or Sub immediately prior to the Effective Time shall automatically be canceled and shall 
cease to exist and no consideration shall be deliivered or deliirerable in exchange therefor. 

(c) Conversion of Companv Common Stock. Each share of Company 
Coninaon Stock issued and outstanding immediately prior to the Effective Time (other 
than shares to be canceled in accordance n-ith Section 2.01(b) and the -4ppraisal Share:) 
shall be comrerted into the right to receive S46.00 in cash nithout interest (the “Xlerger 
Consideration”). At the Effective Time all such shares shall no longer be outstanding and 
shall autoniatically be canceled and shall cease to exist, and each holder of a certificate 
that immediately prior to the Effective Time represented any such shares (a “Certificate”) 
shall cease to Iia1.e any rights with respect thereto, except the right to receive the hlerger 
Consideration and any dividends declared and unpaid thereon payable to holders of 
record thereof as of a record date preceding the Effective Time. Following the Effective 
Time, upon surrender of Certificates in accordance with Section 2.02, the Suniving 
Corporation shall pay to the holders of Certificates as of the Effective Time any unpaid 
dividends declared in respect of the Company Common Stock with a record date prior to 
the Effective Time and which remain unpaid at the Effective Time, including the ‘‘stub 
period” dividend referred to in Section 4.01 (a)(i)(x)(C). 

(d) Appraisal Rights. Notwithstanding anything in this Agreement to the 
contrary, shares (the “Appraisal Shares”) of Company Common Stock issued and 
outstanding immediately prior to the Effective Time that are held by any holder \vho is 
entitled to demand and properly demands appraisal of such shares‘pursuant to, and i ~ h o  
complies in all respects with, the provisions of Section 262 of the DGCL (“Section 262”) 
shall not be converted into the right to receive the Merger Consideration as provided in 
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Section 2.01(c), but instead such holder shall be entitled to payment of the fair value of 
such shares in accordance with the provisions of Section 262. At the Effective Time, all 
Appraisal Shares shall no longer be outstanding and shall automatically be canceled and 
shall cease to exist, and each holder of Appraisal Shares shall cease to have any rights 
with respect thereto, except the right to receive the fair value of such shares in accordance 
with the provisions of Section 262. Notwithstanding the foregoing, if any such holder 
shall fail to perfect or othenvise shall waive, withdraw or lose the right to appraisal under 
Section 262 or a court of competent jurisdiction shall determine that such holder is not 
entitled to the relief provided by Section 262, then the right of such holder to be paid the 
fair value of such holder’s Appraisal Shares under Section 262 shall cease and each such 
Appraisal Share shall be deemed to have been converted at the Effective Time into, and 
shall have become, the right to receive the h?erger Consideration as provided in Section 
2.01(c). The Company shall serve prompt notice to Parent of any demands for appraisal 
of 31-97 shares of Company Common Stock, and Parent shall have the right to participate 
in and direct all negotiations and proceedings with respect to such demands. Prior to the 
Effecti1.e Time, the Company shall not, without the prior ivritten consent of Parent, make 
any payment ivith respect to, or settle or offer to settle, any such demands, or agree to do 
an)’ of the foregoing. 

SECTIOX 2.02. Exchange of Certificates. (a) Paving Agent. Prior to the 
Effecti\.e Time, Parent shall designate a bank or trust company reasonably acceptable to the 
Company to act as agent for the payment of the llerger Consideration upon surrender of 
Certificates (the “Paying Agent”). Parent shall take all steps necessary to enable, and shall 
cause, the Sun.i\.ing Corporation to provide to the Paying Agent inmediately folloiving the 
Effectii.e Time all the cash necessary to pay for the shares of Company Conimon Stock 
coni.erted into the right to receive the Merger Consideration pursuant to Section 2.01 (c), plus any 
amounts payable in respect of unpaid dividends declared in respect of the Company Conimon 
Stock n.ith a record date prior to the Effective Time and isfiich remain unpaid at the Effective 
Time, including the “stub period” dividend referred to in Section 4.01 (a)(i)(x)(C) (such cash 
being hereinafter referred to as the “Exchange Fund”). 

(b) Exchange Procedure. As soon as reasonably practicable after the 
Effective Time, the Paying Agent shall mail to each holder of record of a Certificate (i) a 
form of letter of transmittal (is?hich shall specify that delivery shall be effected, and risk 
of loss and title to the Certificates held by such person shall pass, only upon proper 
delivery of the Certificates to the Paying Agent and shall be in customary form and have 
such other provisions as Parent may reasonably specify) and (ii) instructions for use in 
effecting the surrender of the Certificates in exchange for the Merger Consideration. 
Upon surrender of a Certificate for cancelation to the Paying Agent or to such other agent 
or agents as may be appointed by Parent, together with such letter of transmittal, duly 
completed and validly executed, and such other documents as may reasonably be 
required by the Paying Agent, the holder of such Certificate shall be entitled to recei\.e in 
exchange therefor the amount of cash payable in respect Gf the shares formerly 
represented by such Certificate pursuant to Section 2.01(c), and the Certificate so 
surrendered shall forthwith be canceled. In the event of a transfer of o\vnership of 
Company Common Stock that is not registered in the stock transfer books of the 
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Company, the proper amount of cash may be paid in exchange therefor to a person other 
than the person in whose name the Certificate so surrendered is registered if such 
Certificate shall be properly endorsed or othenvise be in proper form for transfer and the 
person requesting such payment shall pay any transfer or other taxes required by reason 
of the payment to a person other than the registered holder of such Certificate or establish 
to the satisfaction of Parent that such tax has been paid or is not applicable. No interest 
shall be paid or shall accrue on the cash payable upon surrender of any Certificate. 

(c) No Further Ownership Rights in Company Common Stock. All cash paid 
upon the surrender of a Certificate in accordance with the terms of this Article I1 shall be 
deemed to have been paid in full satisfaction of ail rights pertaining to the shares of 
Company Common Stock formerly represented by such Certificate. At the close of 
business on the day on which the Effective Time occurs the stock transfer books of the 
Company shall be closed, and there shall be no fbrther registration of transfers on the 
stock transfer books of the Surviving Corporation of the shares of Company Common 
Stock that \-,!ere outstanding immediately prior to the Effective Time. If, after the 
Effective Time, Certificates are presented to the Sumiving Corporation or the Paling 
Agent for transfer or any other reason, they shall be canceled and eschanged as pro\.ided 
in this Article 11. 

(d) Termination of Eschanee Fund. Any portion of the Eschange Fund that 
remains undistributed to the holders of Company Conimon Stock for one >'ear after the 
Effecti1.e Time shall be delii.ered to the Suni\.ing Corporation, upon demand, and any 
holder of Company Coninion Stock n h o  has not theretofore complied ivith this Article II 
shall thereafter look only to the Sun.iiing Corporation for pajment of its claim for 
llerger Consideration. 

(e) N o  Liabilitv. None of Parent, the SuRiving Corporation or the Paying 
Agent shall be liable to any person in respect of any cash delivered to a public official 
pursuant to any applicable abandoned property, escheat or similar laiv. If any Certificates 
shall not haire been surrendered prior to three years after the Effective Time (or 
immediately prior to such earlier date on uvhich any Merger Consideration ivould 
othenvise escheat to or became the property of any Governmental Entity (as defined in 
Section 3.01(d)), any such Merger Consideration in respect thereof shall, to the extent 
permitted by applicable law, become the property of the Surviving Corporation, free and 
clear of all claims or interest of any person previously entitled thereto. 

(0 Investment of Exchange Fund. The Paying Agent shall invest any cash 
included in the Exchange Fund, as directed by Parent, on a daily basis; provided, 
however, that such investments shall be in (i) obligations of or guaranteed by the United 
States of America and backed by the full faith and credit of the United States of America, 
(ii) commercial paper obligations rated A-1 or P-1 or better by Moody's Investors 
Service, Inc. or Standard & Poor's Corporation, respectively, (iii) certificates of deposit 
maturing not more than 180 days after the date of purchase issued by a bank organized 
under the laws of the United States or any state thereof having a combined capital and 
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surplus of at least S500,000,000 or (iv) a money market fund having assets of at least 
S3,000,000,000. Any interest and other income resulting from such investments shall be 
paid to Parent. 

(g) Lost Certificates. If any Certificate shall have been lost, stolen, defaced or 
destroyed, upon the making of an affidavit of that fact by the person claiming such 
Certificate to be lost, stolen, defaced or destroyed and, if required by the Surviving 
Corporation, the posting by such person of a bond in such reasonable amount as the 
Surviving Corporation may direct as indemnity against any claim that may be made 
against it with respect to such Certificate, the Paying Agent shall pay in respect of such 
lost, stolen, defaced or destroyed Certificate the Merger Consideration. 

(11) \Vithholdine Rights. Parent, the Surviving Corporation or the Paying 
Agent shall be entitled to deduct and nithhold any applicable taxes from the 
consideration othen\?ise payable pursuant to this Agreement to any holder of shares of 
Company Comnion Stock. 

SECTION 2.03. Redemption of Preferred Stock and Preference Stock. On or 
prior to the date on ivhich the Effective Time occurs, but in any ei-ent prior to the Effective 
Time, the Company shall redeem (the “Stock Redemption”) (i) each issued and outstanding share 
of its Cuniulati1.e Preferred Stock, 5% Series, par value 9 5 . 0 0  per share (the “Company 5% 
Cumulati\.e Preferred Stock”), for a redemption price of S25.25 per share plus an amount equal 
to full cuniulatii-e dividends thereon (as defined in Section G (“Section 6”) of Di\.ision -4 of 
.Article Fourth of the Restated Certificate of Incorporation of the Company, as amended to the 
date of this Agreement) to the redemption date (as defined in Section 6) and (ii) each issued and 
outstanding share of its 5% Cuniu1atii.e Preference Stock, par value S25.00 per share (the 
“Company 5% Cuniulati\re Preference Stock” and, together \\.it11 the Companjl 5% Cuniu1atii.e 
Preferred Stock and the Company Common Stock, the “Company Capital Stock”), for a 
redemption price of S25.00 per share plus an amount equal to full cumulative dividends thereon 
(as defined in Section 5 (“Section 5”) of Dilkion B of Article Fourth of the Restated Certificate 
of Incorporation of the Company, as amended to the date of this Asreement) to the redemption 
date (as defined in Section 5) (the redemption price for the Company 5% Cumulative Preferred 
Stock and the Company 5% Cumulative Preference Stock being referred to as the “Redemption 
Price”). 

ARTICLE I11 

Rep res en t a t i on s and Warranties 

SECTION 3.01. Representations and Warranties of the Companv. The 
Company represents and warrants to Parent and Sub as follows: 

(a) Organization, Standing and Pourer. Each of the Company and each of its 
subsidiaries (as defined in Section S.03) (i) is duly organized, i*alidly existing and in good 
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standing under the laws of the jurisdiction of its organization, (ii) has all requisite 
corporate power and authority to carry on its business as now being conducted and (iii) 
except as set forth in Section 3.01(a) of the disclosure schedule delivered by the 
Company to Parent prior to the execution of this Agreement (the “Company Disclosure 
Schedule”), is duly qualified or licensed to do business and is in good standing to do 
business in each jurisdiction in which the nature of its business or the ownership, leasing 
or operation of its properties makes such qualification or licensing necessary, other than 
ivhere the failure to be so qualified or licensed or in good standing individually or in the 
aggregate would not reasonably be expected to have a material adverse effect (as defined 
in Section 8.03). The Company has made available to Parent and its representatives true 
and complete copies of (A) the Restated Certificate of Incorporation and Bylaws  of the 
Company by reference to the Filed SEC Documents (as defined in Section 3.01(e)), in 
each case as amended to the date of this Agreement and (B) the minutes of all meetings 
of the stockholders, the Board of Directors and each committee of the Board of Directors 
ofthe Conipany since June 1, 1998. 

(b) Subsidiaries. Section 3.01 (b)(i) of the Company Disclosure Schedule 
contaiiis a true and coniplete list of each Significant Subsidiary (as defined in Section 
S.03) of the Company as of the date of this Agreement, including its jurisdiction of 
organization, the Company’s interest therein and a brief description of the principal line 
or lines of business conducted by each such Significant Subsidiary. Except as set forth in 
Section 3.01(b)(i) of the Company Disclosure Schedule, all the issued and outstanding 
shares of capital stock of, or other equity or voting interests in, each subsidiary of the 
Company as of the date of this Agreement are o\vned by the Company, by another ir.holly 
oivned subsidiary of the Company or by the Company and another nrholly olvned 
subsidiary of the Company, free and clear of all material pledges, claims, liens, charges, 
encumbrances and security interests of any kind or nature \\’hatsoever (collecti\*ely, 
“Liens”), and are duly authorized, validly issued, fully paid and nonassessable. Except 
for the capital stock of, or other equity or voting interests in, its subsidiaries and as set 
forth in Section 3.Ol(b)(ii) of the Company Disclosure Schedule, as of the date of this 
Agreement, the Company does not own, directly or indirectly, any capital stock of, or 
other equity or voting interests in, any corporation, partnership, joint venture, association, 
limited liability company or other entity. 

(c) Capital Structure. The authorized capital stock of the Company consists 
of (i) 300,000,000 shares of Company Common Stock, (ii) 1,770,000 shares of 
Cumulative Preferred Stock, par value S25.00 per share (the “Company Cumulative 
Preferred Stock”), of which 101,777 shares have been designated as Company 5% 
Cumulative Preferred Stock, (iii) 750,000 shares of Cumulative Preference Stock, par 
value S25.00 per share (the “Company Cumulative Preference Stock”), of which 365,15S 
shares have been designated as Company 5% Cumulative Preference Stock and (iv) 
3,000,000 shares of Cumulative Preferential Stock, par value $35.00 per share (the 
“Company Cumulative Preferential Stock”). As of the close of business on September 
10,2001, (1) 99,817,628 shares of Company Common Stock (exc-luding shares held by 
the Company as treasury shares) were issued and outstanding, (2) 63,693 shares of 
Company Common Stock were held by the Company as treasury shares, (3) 2,232,100 
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shares of Company Common Stock were reserved for issuance pursuant to the 
Company’s 2000 Stock Award and Incentive Plan and the Company’s Long-Term 
Performance-Based Incentive Plan (such plans, collectively, the “Company Stock 
Plans”), of which 90575 1 shares were subject to outstanding Company Stock Options (as 
defined below), (4) the following number of shares of Company Common Stock were 
reserved (or registered with the SEC (as defined in Section 3.01(d)) for issuance pursuant 
to each of the following Company Benefit Plans (as defined below): 876,125 shares 
under the Savings Plan For Employees of American Water Works Company, Inc. and its 
Designated Subsidiaries, 942,157 shares under the Employees’ Stock Ownership Plan of 
American Water Works Company, Inc. and its Designated Subsidiaries, 50,000 shares 
under the Company’s Deferred Compensation Plan, 10,000 shares under the Company’s 
Director Deferred Compensation Plan and 1,755,049 shares under the Company’s 
Dividend Reinvestment and Stock Purchase Plan (collectively, the “Other Company 
Stock Plans”), (5) SO,S65,863 shares of Company Common Stock were reserved for 
issuance in connection with the rights (the “Company Rights”) issued pursuant to the 
Rights Agreement dated as of February IS, 1999, as amended as of June 1, 2000 (as 
amended from time to time (the “Company Rights Agreement”)), between the Company 
and BankBoston N.A. (presently kn0n.n as Fleet Xational Bank), as Rights Agent, (6) 
101,777 shares of Company 5% Cumulative Preferred Stock n.ere issued and 
outstanding, (7) 365,158 shares of Company 5% Cumulative Preference Stock \yere 
issued and outstanding, (S) no shares of Company Cuniu1atii.e Preferred Stock (other 
than the Company 5% Cumulative Preferred Stock) were issued and outstanding, (9) no 
shares of Company Cumulative Preference Stock (other than the Company 5% 
Cumulative Preference Stock) were issued and outstanding and (1 0) no shares of 
Company Cuniulati\’e Preferential Stock were issued and outstanding, There are no 
outstanding stock appreciation rights or other rights that are linked to the price of 
Company Common Stock granted under any Company Stock Plan n.hether or not granted 
in tandem nith a related Company Stock Option (as defined below). No shares of 
Company Capital Stock are ouxed by any subsidiary of the Company. As of the close of 
business on September 10, 2001, there were outstanding options to purchase Company 
Common Stock granted under the Company Stock Plans (collectively, the “Company 
Stock Options”) to purchase 905,75 1 shares of Company Common Stock with exercise 
prices on a per share basis lower than the Merger Consideration, and the \veighted 
ai’erage exercise price of such Company Stock Options was equal to $23.65. Except as 
set forth above, as of the close ofbusiness on September 10,2001, no shares of capital 
stock of, or other equity or voting interests in, the Company, or options, warrants or other 
rights to acquire any such stock or securities, were issued, reserved for issuance or 
outstanding. During the period from September 10,2001 to the date of this Agreement, 
(x) there have been no issuances by the Company of shares of capital stock of, or other 
equity or voting interests in, the Company other than issuances of shares of Company 
Common Stock pursuant to the exercise of Company Stock Options outstanding on such 
date in accordance with their terms as in effect on the date of this Agreement and (y) 
there have been no issuances by the Company of options, warrants or other rights to 
acquire shares of capital stock or other equity or voting interests from the Company. All 
outstanding shares of capital stock of the Company are, and all shares that may be issued 
pursuant to the Company Stock Plans and Other Company Stock Plans will be, when 
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issued in accordance with the terms thereof, duly authorized, validly issued, h l l y  paid 
and nonassessable and not subject to preemptive rights. There are no bonds, debentures, 
notes or other indebtedness of the Company or any of its subsidiaries, and, except as set 
forth above, no securities or other instruments or obligations of the Company or any of its 
subsidiaries the value of which is in any way based upon or derived from any capital or 
voting stock of the Company, having in any such case at any time (whether actual or 
contingent) the right to vote (or convertible into, or exchangeable for, securities having 
the right to vote) on any matters on which stockholders of the Company or any of its 
subsidiaries may vote. Except as set forth above and except as specifically permitted 
under Section 4.01(a) (including as set forth in Section 4.0l(a)(ii) of the Company 
Disclosure Schedule), there are no Contracts (as defined in Section 3.01(d)) of any kind 
to ivhich the Company or any of its subsidiaries is a party or by which the Company or 
any of its subsidiaries is bound obligating the Company or any of its subsidiaries to issue, 
deli\*er or sell, or cause to be issued, delivered or sold, additional shares of capital stock 
of, or other equity or voting interests in, or securities convertible into, or exchangeable or 
exercisable for, shares of capital stock of, or other equity or voting interests in, the 
Company or any of its subsidiaries or obligating the Company or any of its subsidiaries to 
issue, grant, extend or enter into any such security, option, warrant, call, right or 
Contract. Except for the Stock Redemption and the redemption terms of any preferred 
stock of any of the Company’s subsidiaries and as permitted by Section 4.Ol(a)(i)(y), 
there are not any outstanding contractual obligations of the Company or any of its 
subsidiaries to (I) repurchase, redeem or othemke acquire any shares of capital stock of, 
or other equity or voting interests in, the Company or any of its subsidiaries as of the date 
of this Agreement or (11) vote or dispose of any shares of the capital stock of, or other 
equity or voting interests in, any of the Company’s subsidiaries as of the date of this 
Agreement. The copy of the Company Rights Agreement on file \yith the SEC (as 
defir,ed in Section 3.01(d)) as an exhibit to the Form 8-A Registration Statement of the 
Conipany filed n-ith the SEC on hlarch 1, 1999, as amended by the amendment thereto 
on file n-ith the SEC as an exhibit to the Form 8-A Registration Statement of the 
Company filed on June 1, 2000, is complete and correct. 

(d) Authoritv; Noncontravention. (i) The Company has the requisite 
corporate polver and authority to execute and deliver this Agreement and, subject to the 
Stockholder Approval (as defined in Section 3.01(n)) and the Company Required 
Consents (as defined below), to consunmate the transactions contemplated hereby. The 
execution and delivery of this Agreement by the Company and the consummation by the 
Company of the transactions contemplated hereby have been duly authorized by all 
necessary corporate action on the part of the Company and no other corporate 
proceedings on the part of the Company are necessary to approve this Agreement or the 
Company Voting Agreement or to consummate the transactions contemplated hereby or 
thereby subject, in the case of the consummation of the Merger, to obtaining the 
Stockholder Approval (assuming consummation of the Stock Redemption). This 
Agreement has been duly executed and delivered by the Company and constitutes a valid 
and binding obligation of the Company, enforceable against the Company in accordance 
with its terms. The Board of Directors of the Company, at a meeting duly called and held 
at which all directors of the Company were present, duly and unanimously adopted 
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resolutions (A) approving the Stock Redemption and the Company Voting Agreement 
and approving and declaring advisable this Agreement, the Merger and the other 
transactions contemplated hereby, (B) directing that this Agreement be submitted to a 
vote at a meeting of the Company’s stockholders and (C) recommending that the 
Company’s stockholders adopt this Agreement. In its determination of whether the 
Merger is in the best interests of the Company’s stockholders, the Board of Directors ( 
the Company has complied with the provisions of Article Tenth of the Restated 
Certificate of Incorporation of the Company. The execution and delivery of this 
Agreement and the Company Voting Agreement and the consummation of the 
transactions contemplated hereby and thereby and compliance with the provisions her1 
and thereof do not and will not conflict with, or result in any violation or breach of, or 
default (with or without notice or lapse of time, or both) under, or give rise to a right c 
or result in, termination, cancelation or acceleration of any obligation or to loss of a 
material benefit under, or result in the creation of any Lien in or upon any of the 
properties or assets of the Company or any of its subsidiaries under, or give rise to ani 
increased, additional, accelerated or guaranteed rights or entitlements under, any 
pro\*ision of (x) the Restated Certificate of Incorporation or By-law of the Company ( 
the certificate of incorporation or by-law (or similar organizational documents) of an; 
its subsidiaries, (y) subject to obtaining the third party consents set forth in Section 
3.01(d) of the Company Disclosure Schedule, any loan or credit agreement, bond, 
debenture, note, mortgage, indenture, guarantee, lease or other contract, agreement, 
instrument, arrangement or understanding, ivhether oral or ivritten (each, including all 
an~endments thereto, a “Contract”), to ivhich the Company or any of its subsidiaries is 
party or any of their respecti1.e properties or assets is subject or (z) subject to obtainin: 
the Company Required Consents and the receipt of the Stockholder Appro\.al and the 
other matters referred to in the follouing sentence, any (A) statute, law, ordinance, rule or 
regulation applicable t9 the Company or any of its subsidiaries or their respective 
properties or assets (“Applicable Law”), (B) judgment, order or decree applicable to the 
Company or any of its subsidiaries or their respecti1.e properties or assets (“Judgment”), 
or (C) Permit (as defined in Section 3.01(h)) other than, in the case of clauses (y) and (z), 
any such conflicts, violations, breaches, defaults, rights, losses, Liens or entitlements that 
individually or in the aggregate would not reasonably be expected to have a material 
adverse effect. No consent, approval, order or authorization of, registration, declaration 
or filing with, or notice to, any domestic or foreign (whether national, federal, state, 
provincial, local or otherwise) government or any court, administrative agency or 
commission or other governmental or regulatory authority or agency (including a state 
public utility commission, state public service commission or similar state regulatory 
body (each, a “PUC”)) (each a “Governmental Entity”), is required by or with respect to 
the Company or any of its subsidiaries in connection with (I) the execution and de1iL.q 
of this Agreement by the Company, (11) the execution and delivery of the Company 
i’oting Agreement or (111) the consummation of the transactions contemplated hereby and 
thereby or compliance with the provisions hereof and thereof, except for (1) the filing of 
a premerger notification and report form by the Company under the Hart-Scott-Rodino 
Antitrust Improvements Act of 1976, as amended (the “HSR Act”), and the receipt, 
termination or expiration, as applicable, of such other approvals or waiting periods 
required under any other applicable competition, merger control, antitrust or similar law 
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or regulation, including, if the Company has completed its acquisition of Azurix North 
America C o p .  and Azurix Industrials Corp. prior to the Closing, the competition, merger 
control, antitrust or similar laws or regulations of Canada or the Investment Canada Act, 
if applicable, (2) the filing with the Securities and Exchange Commission (the “SEC”) of 
a proxy statement relating to the adoption by the Company’s stockholders of this 
Agreement (as amended or supplemented from time to time, the “Proxy Statement”) and 
such reports under the Securities Exchange Act of 1934, as amended (the “Exchange 
Act”), as may be required in connection with this Agreement, the Company Voting 
Ageement, the Merger and the other transactions contemplated hereby and thereby, (3) 
the filing of the Certificate of Merger with the Secretary of State of the State of Delaware 
and appropriate documents with the relevant authorities of other states in which the 
Company or any of its subsidiaries is qualified to do business, (4) any filings required 
under the rules and regulations of the New York Stock Exchange (“NYSE”), (5) such 
consents, approvals, orders, authorizations, registrations, declarations, filings and notices 
required under Applicable Laivs and Judgments of any PUC, (6) such consents, 
appro\.als, orders, authorizations, registrations, declarations, filings and notices required 
under Applicable Laws and Judgments of any state departments of public health or 
departments of health or similar state regulatory bodies or of any federal or state 
regulatory body hai.ing jurisdiction oi’er environmental protection or environmental 
consenvation or similar matters (collecti\rely, “Health Agencies”), ( 7 )  such consents, 
approvals, orders, authorizations, registrations, declarations, filings and notices required 
to be obtained from or made to any non-U.S. Governmental Entity due solely to the 
identity or involi.ement of Guarantor, Parent, Sub or any of their respective subsidiaries 
and (S) such other consents, approJrals, orders, authorizations, registrations, declarations, 
filings and notices the failure of ivliich to be obtained or made individually or in the 
aggegate n.ould not reasonably be expected to have a material adverse effect. Consents, 
appro\.als, orders, authorizations registrations, declarations, filings and notices (s) 
described (i) in the foregoing clause (5) that are required to be obtained or made blr the 
Company or any of its subsidiaries and (ii) in the foregoing clause (6) the failure of Jvhich 
to obtain or make ivould reasonably be expected to have a material adverse effect or (1,) 
of any Goi.eninienta1 Entity that nrould not be required to be obtained or made by the 
Company or any of its subsidiaries but for an acquisition of a business or asset by the 
Company or any of its subsidiaries that is consummated after the date of this Agreement 
the failure of lvhich to obtain or make \vould reasonably be expected to have a material 
adirerse effect are hereinafter referred to as the “Company Required Consents.” 

(ii) The Company and the Board of Directors of the Company have 
taken all action necessary to (A) render the Company Rights inapplicable to the 
execution, delivery and performance of this Agreement and the Company I’oting 
Agreement and to the consummation of the Merger and any acquisition of 
Company Common Stock Contemplated by Section 4.03(b) and (B) ensure that (s) 
neither Parent nor any of its affiliates or associates is or will become an 
“Acquiring Person” (as defined in the Company Rights Agreement) by reason of 
the execution, delivery and performance of this Agreement or the Company 
Voting Agreement or by reason of the consurnmation of the Merger or any 
acquisition of Company Common Stock contemplated by Section 4.03(b), (y) 
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neither a “Distribution Date” nor a “Triggering Event” (each as defined in the 
Company Rights Agreement) shall occur by reason of the execution, delivery and 
performance of this Agreement or the Company Voting Agreement or by reason 
of the consummation of the Merger or any acquisition of Company Common 
Stock contemplated by Section 4.03(b) and (2) except as set forth in Section 
3.0l(d)(ii) of the Company Disclosure Schedule, the Company Rights shall 
terminate or be redeemed prior to the Effective Time. 

(e) SEC Documents. The Company has filed with the SEC all forms, reports, 
schedules, statements and other documents required to be filed with the SEC by the 
Company since January 1,2000 (together with all information incorporated therein by 
reference, the “SEC Documents”). Except as set forth in Section 3.01(e) of the Company 
Disclosure Schedule, no subsidiary of the Company is required to file any form, report, 
schedule, statement or other document n.ith the SEC. As of their respective dates, the 
SEC Documents complied in all material respects with the requirements of the Securities 
Act of 1933 (the “Securities Act”) or the Exchange Act, as the case may be, and the rules 
and regulations of the SEC promulgated thereunder applicable to such SEC Documents, 
and none of the SEC Documents at the time they \yere filed contained any untrue 
statement of a material fact or omitted to state a material fact required to be stated therein 
or necessary in order to make the statements therein, in light of the circumstances under 
u.hich they Lvere made, not misleading. Except to the extent that information contained 
in any SEC Document filed and publicly airailable prior to the date of this Ageement (a 
“Filed SEC Docunient”) has been revised or superseded by a later filed Filed SEC 
Document, none of the SEC Documents contains any untrue statement of a material fact 
or omits to state a material fact required to be stated therein or necessary in order to make 
the statements therein, in light of the circumstances under ivhich they \vere made, not 
misleading. The financial statements (includinz the related notes) included in the SEC 
Documents comply as to form in all material respects with applicable accounting 
requirements and the published rules and regulations of the SEC ivith respect thereto, 
have been prepared in accordance with generally accepted accounting principles in the 
United States (“GAAP”) (except, in the case of unaudited statements, as perniitted by 
Fomi IO-Q of the SEC) applied on a consistent basis during the periods in\’ol\*ed (except 
as may be indicated in the notes thereto) and fairly present in all material respects the 
consolidated financial position of the Company and its consolidated subsidiaries as of the 
dates thereof and their consolidated results of operations and cash fl0n.s for the periods 
then ended (subject, in the case of unaudited statements, to normal, recurring year-end 
audit adjustments). 

(0 Absence of Certain Changes or Events. Since December 3 1,3000, the 
Company and its subsidiaries have conducted their respective businesses only in the 
ordinary course consistent with past practice and other than as set forth in the Filed SEC 
Documents, there has not been (i) prior to the date of this Agreement, any state of facts, 
change, development, effect, condition or occurrence that individually or in the aggregate 
constitutes, has had, or would reasonably be expected to have, a material adverse effect, 
(ii) prior to the date of this Agreement, any declaration, setting aside or payment of any 
dividend on, or other distribution (whether in cash, stock or property) in respect of, any of 
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the Company’s or any of its subsidiaries’ capital stock or other equity or voting interests, 
except for dividends by a wholly owned subsidiary of the Company to its shareholders 
and except for the regular quarterly cash dividend with respect to (w) preferred stock of 
the Company’s subsidiaries, in accordance with the terms thereof, (x) the Company 
Coninion Stock in the amount of S0.235 per share, in accordance with the Company’s 
past dividend policy, (y) the Company 5% Cumulative Preferred Stock in the amount of 
S0.3125 per share, in accordance with the terms thereof, and (z) the Company 5% 
Cumulative Preference Stock in the amount of $0.3125 per share, in accordance with the 
terms thereof, (iii) prior to the date of this Agreement, any purchase, redemption or other 
acquisition of any shares of capital stock of, or other equity or voting interests in, the 
Company or any options, warrants, calls or rights to acquire such shares or other 
interests, (iv) prior to the date of this Agreement, any split, combination or 
reclassification of any of the Company’s capital stock or other equity or voting interests 
or any issuance or the authorization of any issuance of any other securities in respect of, 
in lieu of or in substitution for shares of capital stock of, or other equity or voting 
interests in, the Company, (v) prior to the date of this Agreement, any material unfunded 
liability incurred as a result of any entry by the Company or any of its subsidiaries into, 
or any amendment of, any Company Benefit Plan (as defined in Section 3.01(k)), (vi) 
prior to the date of this Agreement, any change in financial or tax accounting methods, 
principles or practices by the Company or any of its subsidiaries, except insofar as may 
ha\.e been required by a change in GAAP or Applicable Law, (vii) except as set forth in 
Section 3.Ol(Q(vii) ofthe Company Disclosure Schedule, prior to the date of this 
Agreement, any material election n.ith respect to taxes by the Company or any of its 
subsidiaries or any settlement or compromise of any material tax liability or refund or 
(i.iii) prior to the date of this Agreement, any revaluation by the Company or any of irs 
subsidiaries of any of the material assets of the Company or any of its subsidiaries. 

(8) Litigation. Except as set forth in the Filed SEC Docunients and except as 
set forth i n  Section 3.01(g) of the Company Disclosure Schedule, there is no suit, claim, 
action or proceeding pending or, to the kno\vledge of the Company, threatened against 
the Company or any of its subsidiaries or any of their respective assets that indii.idually 
or in  the aggegate uvould reasonably be expected to have a material adverse effect, nor is 
there any Judgment of any Governmental Entity or arbitrator outstanding against, or, to 
the knon-ledge of the Company, investigation, notice of violation, order of forfeiture or 
coniplaint by any Governmental Entity against, the Company or any of its subsidiaries 
that individually or in the aggregate would reasonably be expected to have a material 
adverse effect. 

(h) CompIiance with Laws. Except as set forth in Section 3.01(h) of the 
Company Disclosure Schedule, and except with respect to Environmental Laws (as 
defined in Section 3.016)), the Employee Retirement Income Security Act of 1974, as 
amended (“ERISA”), and taxes, which are the subject of Sections 3.01@, 3.01(k) and 
3.01(1), respectively, or as set forth in the Filed SEC Documents, the Company and its 
subsidiaries are in compliance with all Applicable Lalvs and Judginents of any 
Governmental Entity applicable to their businesses or operations, except for instances of 
nonconipliance that individually or in the aggregate ivould not reasonably be expected to 
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have a material adverse effect. Neither the Company nor any of its subsidiaries has 
received, since January 1,2001, a written notice or other written communication alleging 
a possible violation by the Company or any of its subsidiaries of any Applicable Law or 
Judgment of any Governmental Entity applicable to its businesses or operations, except 
for written notices or other written communications alleging possible violations that 
individually or in the aggregate would not reasonably be expected to have a material 
adverse effect. The Company and its subsidiaries have in effect all material permits, 
licenses, variances, exemptions, authorizations, franchises, orders and approvals of all 
Governmental Entities (collectively, “Permits”), necessary or advisable for them to o\vn, 
lease or operate their properties and assets and to carry on their businesses as now 
conducted, except for those which the failure to obtain individually or in the aggregate 
would not reasonably be expected to have a material adverse effect. Neither the 
Company nor any of its subsidiaries is in violation of, default (with or without notice or 
lapse of time or both) under, or event giving to any other person any right of termination, 
aniendnient or cancelation of, n7ith or iirithout notice or lapse of time or both, any Permit 
of the Company or any of its subsidiaries, except for any such violations, defaults or 
eivents that individually or in the aggegate ivould not reasonably be expected to ha1.e a 
material ad\*erse effect. 

(i) [Intent ionaliy onii t t ed]. 

6) Eni.ironmenta1 Alatters. Except as disclosed in the SEC Documents and as 
set forth in Section 3.01 6) of the Company Disclosure Schedule, and except for such 
matters that indiiidually or in the aggregate upould not reasonably be expected to 1iai.e a 
material ad\.erse effect: (i) each of the Company and its Subsidiaries possesses all 
En\.iromiiental Permits (as defined below) necessary to conduct its businesses and 
operations; (ii) each of the Company and its subsidiaries is in compliancz \v;th all 
applicable Enyironniental Lalvs and all applicable En\.ironniental Permits, and none of 
the Conipany or its subsidiaries has received any \5rritten coniniunication from any 
Goyenmental Entity or other person that alleges that the Company or any of its 
subsidiaries has iriolated or is liable under any Environmental Law or Eni.ironnienta1 
Perniit; (iii) there are no Eni.ironmenta1 Claims (as defined below) pending or, to the 
knon.ledge of the Company, threatened in writing (A) against the Company or any of its 
subsidiaries or (B) against any person whose liability for any such Environmental Claim 
the Company or any of its subsidiaries has retained or assumed, either contractually or by 
operation of law; and (iv) to the knowledge of the Company, there have been no Releases 
(as defined below) of any Hazardous Materials (as defined below) that would reasonably 
be expected to form the basis of any Environmental Claim or any liability under any 
Environmental Law or Environmental Permit. 

For the purposes of this Agreement: (A) “Environmental Claims” means any and 
all administrative, regulatory or judicial actions, orders, decrees, suits, demands, demand 
letters, directives, claims, liens, investigations, proceedings or notices of nonconipliance 
or violation by any Governmental Entity or other person alleging liability arising out of, 
based on or related to (x) the presence, Release or threatened Release of, or exposure to, 
any Hazardous Materials at any location, whether or not owned, operated, leased or 
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managed by the Company or any of its subsidiaries, or (y) any other circumstances 
forming the basis of any violation or alleged violation of any Environmental Law or 
Environmental Permit; (B) “Environmental Laws” means all laws, rules, regulations, 
orders, decrees, common law, judgments or binding agreements issued, promulgated or 
entered into by or with any Governmental Entity relating to pollution or protection of the 
environment (including ambient air, surface water, groundwater, soils or subsurface 
strata) or to health and safety as affected by the exposure to Hazardous Materials, 
including laws and regulations relating to the presence of, exposure to, Release of or 
threatened Release of Hazardous Materials or otherwise relating to the generation, 
manufacture, processing, distribution, use, treatment, storage, recycling, transport, 
handling of, or the arrangement for such activities with respect to, Hazardous Materials; 
(C) “Environmental Permits” means all permits, licenses, certificates, registrations, 
waivers, exemptions and other authorizations required under applicable Environmental 
La\vs; (D) “Hazardous Materials” means all hazardous, toxic, explosive or radioactive 
substances, rvastes or other pollutants, including (x) petroleum, petroleum distillates and 
all other hydrocarbons, asbestos or asbestos-containing material, and (y) all other 
substances or ivastes of any nature prohibited, limited or regulated as harmful to or 
polluting of or in order to protect the environment; and (E) “Release” means any release, 
spill, emission, leaking, dumping, injection, pouring, deposit, disposal, discharge, 
dispersal, leaching or migration into or through the environment (including ambient air, 
surface u-ater, groundivater, land surface or subsurface strata) or Ivithin any building, 
structure, facility or fixture. 

(k) ERISA Compliance. (i) Section 3.01(k)(i) of the Company Disclosure 
Schedule contains a true and complete list of any benefit, employment, personal sen.ices, 
collective bargaining, compensation, change in control, severance, time-off or perquisite 
agreement, plan, policy or other similar arrangement, (A) covering one or more currcnt or 
former employees or directors of, or current or former independent contractors w i t h  
respect to, the Company or any of its subsidiaries (each, a “Participant”), and maintained 
by the Company and/or one or more of its subsidiaries or (B) with respect to Lvhich the 
Company and/or any of its subsidiaries has or would reasonably be expected to haire any 
liability (collectively, “Conipany Benefit Plans”). The Company has proiided or made 
available to Parent true and complete copies of (1) each Company Benefit Plan (or, in the 
case of any unwritten Company Benefit Plans, descriptions thereof), (2) the most recent 
annual report on Form 5500 required to be filed with the United States Internal Revenue 
Service (the “IRS”) with respect to each Company Benefit Plan (if any such report was 
required), (3) the most recent summary plan description for each Company Benefit Plan 
for nrhich such summary plan description is required and (4) each trust agreement and 
group annuity contract relating to any Company Benefit Plan; provided that any of the 
foregoing not provided to Parent as of the date of this Agreement shall be deIivered to 
Parent promptly but in no event later than 30 days following the date of this Agreement. 
Each Company Benefit Plan has been administered in accordance with its terms, except 
\{.here the failure so to be administered individually or in the aggregate would not 
reasonably be expected to have a material adverse effect. The Company and its 
subsidiaries and all the Company Benefit Plans are in compliance with all applicable 
pro\.isions of ERISA and the Code, except for instances of possible noncompliance that 
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individually or in the aggregate would not reasonably be expected to have a material 
adverse effect. Except as set forth in Section 3.Ol(k)(i) of the Company Disclosure 
Schedule, all Company Benefit Plans that are intended to be qualified under Section 
401(a) of the Code have received favorable determination letters from the IRS to the 
effect that such Company Benefit Plans are qualified and exempt from Federal income 
taxes under Sections 4Ol(a) and 501(a), respectively, of the Code, and no such 
determination letter has been revoked nor, to the knowledge of the Company, has 
revocation been threatened, and nothing has occurred since the date of such letter that 
would reasonably be expected to adversely affect its qualification. There is not pending 
or, to the knowledge of the Company, threatened any litigation relating to the Company 
Benefit Plans that individually or in the aggregate would reasonably be expected to have 
a niaterial adverse effect. 

(ii) Neither the Company nor any of its subsidiaries, nor any Company 
Benefit Plan which is subject to ERISA, has engaged in a “prohibited transaction” 
(as such term is defined in Section 406 of ERISA or Section 4975 of the Code) or 
any other breach of fiduciary responsibility that could subject the Company, any 
of its subsidiaries or any officer of the Company or any of its subsidiaries to the 
tax or penalty on prohibited transactions imposed by such Section 4975 or to any 
liability under Section 502(i) or 502( 1) of ERISA, except for any such tax, 
penalty or liability that individually or in the aggregate ivould not reasonably be 
expected to halve a niaterial adverse effect. All contributions and premiunis 
required to be made under the ternis of any Company Benefit Plan as of the date 
hereof 1iai.e been timely made or have been reflected on the most recent 
consolidated balance sheet filed or incorporated by reference in the Filed SEC 
Documents, except as, individually or in the aggregate, n.ould reasonabl!r be 
expected to ha1.e a niaterial adi.erse effect. 

(iii) Except as, individually or in the aggregate, n-ould not reasonably 
be expected to have a material adverse effect, the deduction of any amount 
payable pursuant to the terms of the Company Benefit Plans ivould not reasonabl!! 
be expected to be subject to disallowance under Section l62(111) (before gi\.ing 
effect to Section 162(111)(4)(F)) of the Code for taxable years of the Company 
ending prior to the date hereof. 

(iv) Section 3.0l(k)(iv) of the Company Disclosure Schedule contains 
a list of all Company Benefit Plans which, as a consequence of the consummation 
of the hlerger, are reasonably expected to (x) entitle any Participant to seiwance 
pay and/or (y) accelerate the time of payment or vesting or trigger any payment or 
funding (whether through a grantor trust or otherwise) of compensation or 
benefits under, increase the amount payable or trigger any other material 
obligation. 

(v) The Conipany has provided to Parent a true and complete cop!’ of 
the Report (as hereinafter defined) given to the conipensation committee of the 
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board of directors of the Company containing the estimates of any payments 
andor benefits that would reasonably be expected to be received (whether in cash 
or property or the vesting of property) as a result of the Merger or any other 
transaction contemplated by this Agreement (including as a result of termination 
of employment on or following the Effective Time) by any Participant who is a 
“disqualified individual” (as such term is defined in proposed Treasury 
Regulation Section 1.280G-1) (each, a “Primary Company Executive”) under any 
Company Benefit Plan (including any additional payment from the Company or 
any of its subsidiaries or any other person in the event that the excise tax under 
Section 4999 of the Code is imposed on such individual) that would be reasonably 
be expected to be paid to the Primary Company Executives as a result of the 
hlerger and the other transactions contemplated by this Agreement (including as a 
result of termination of employment on or following the Effective Time) under all 
Company Benefit Plans and (y) the “base amount” (as defined in Section 
2SOG(b)(3) of the Code) for each Primary Company Executive, all as calculated 
and set forth in the report (dated August 1,2001) prepared by the compensation 
consultant retained by the Company (the “Report”). To the knowledge of the 
Company, the information provided to the compensation consultant that prepared 
the Report is accurate in all material respects. 

(1) Taxes. Except as \vould not, individually or in the aggregate n.ith respect 
to clause (i), (ii), (iii) or (iv), reasonably be expected to have a material adverse effect: (i) 
Each of the Company and each of its subsidiaries has filed (or caused to be filed) all tas 
returns required to be filed by i t  and all such returns are true, complete and correct, or 
requests for extensions to file such tax returns have been timely filed, granted and have 
not expired. Each of the Company and each of its subsidiaries has paid (or caused to be 
paid) all taxes s h o n ~ ~  as due on such tax returns, and the most recent financial statements 
contained in the Filed SEC Documents reflect an adequate reserve (in addition to any 
reserve for deferred taxes established to reflect timing differences behveen book and tas 
income) of tax for all taxes payable by each of the Company and each of its subsidiaries 
for all taxable periods and portions thereof accrued through the date of such financial 
statements. 

(ii) Except as set forth in Section 3.01(l)(ii) of the Company 
Disclosure Schedule, no tax return of the Company or any of its subsidiaries is 
under audit or examination by any taxing authority, and no written notice of such 
an audit or examination has been received by the Company or any of its 
subsidiaries. There is no deficiency, refund litigation, written proposed 
adjustment or matter in controversy with respect to any taxes due and owing by 
the Company or any of its subsidiaries. Each deficiency resulting from any 
completed audit or examination relating to taxes by any taxing authority has been 
timely paid, except for such deficiencies being contested in good faith and for 
which adequate reserves are reflected on the books of the Company. The United 
States Federal income tax returns of the Company and each of its subsidiaries 
consolidated in such tax returns have been either examined by and settled nvith the 
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IRS or closed by virtue of the applicable statute of limitations and no requests for 
waivers of the time to assess any such taxes are pending. 

(iii) No liens for taxes (other than for current taxes not yet due and 
payable or for taxes being contested in good faith and for which adequate reserves 
are reflected on the books of the Company) exist with respect to any assets or 
properties of the Company or any of its subsidiaries. Neither the Company nor 
any of its subsidiaries is bound by any agreement with respect to the allocation, 
indemnification or sharing of taxes. 

(iv) Neither the Company nor any of its subsidiaries has constituted 
either a “distributing corporation” or a “controlled corporation” in a distribution 
of stock qualifying for tax-free treatment under Section 355 of the Code (x) in the 
tnro years prior to the date of this Agreement or (y) in a distribution which could 
othenvise constitute part of a “plan” or “series of related transactions” (within the 
meaning of Section 355(e) of the Code) in conjunction with the Merger. 

(17) As used in this Agreement, (A) “taxes” shall include (1) all forms 
of tasation, \s.henever created or imposed, and whether domestic or foreign, and 
n$ether imposed by a national, federal, state, provincial, local or other 
Go\.ernmental Entity, including all interest, penalties and additions imposed ivith 
respect to such amounts, (2) liability for the payment of any amounts of the tj’pe 
described in clause (1) as a result of being a member of an affiliated, consolidated, 
combined or unitary group and (3) liability for the payment of any amounts as a 
result of being party to any tax sharing agreement or as a result of any express or 
implied obligation to indemnify any other person with respect to the payment of 
any amount described in clause (1) or (2) and (B) “tax returns” shall mean all 
domestic or foreign (whether national, federal, state, provincial, local or 
otherwise) returns, declarations, statements, reports, schedules, fomis and 
infomiation returns relating to taxes and any amended tax return. 

(m) State Takeover Statutes. Assuming the accuracy of the representations 
and warranties set forth in Section 3.02(h), the approval by the Board of Directors of the 
Company of this Agreement, the Company Voting Agreement and the Merger and any 
acquisition of Company Common Stock contemplated by Section 4.03(b) constitutes 
approval of this Agreement, the Company Voting Agreement and the Merger and any 
acquisition of Company Common Stock contemplated by Section 4.03(b) for purposes of 
Section 203 of the DGCL and such approval represents the only action necessary to 
ensure that the restrictions contained in Section 203(a) of the DGCL do not and will not 
apply to the performance of this Agreement, to the consummation of the Merger in 
accordance with the provisions of this Agreement or any acquisition of Company 
Common Stock contemplated by Section 4.03(b) or to the Company Voting Agreement. 
Assuming the accuracy of the representations and warranties set forth in Section 3.02(h), 
no other state takeover or similar statute or regulation (excluding, for the avoidance of 
doubt, any Applicable Law which requires the Conipany Required Consents or the Parent 
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Required Consents to be obtained) is applicable to this Agreement, the Company Votir 
Agreement or the Merger or any acquisition of Company Common Stock contemplate( 
by Section 4.03(b). 

(n) Votine Reauirements. The affirmative vote at the Stockholders Meetin! 
(as defined in Section 5.01(b)) or any adjournment or postponement thereof of the 
holders of a majority of the votes represented by all the outstanding shares of Compan: 
Common Stock and Company 5% Cumulative Preferred Stock, voting together as a 
single class, with each share of Company Common Stock entitled to one vote and each 
share of Company 5% Cumulative Preferred Stock entitled to l/lOth of a vote, in favoI 
adopting this Agreement (the “Stockholder Approval”) is the only vote of the holders c 
any class or series of the Company’s capital stock necessary to approve or adopt this 
Agreement or the Merger. The affirmative vote of the holders of the Company Capital 
Stock is not necessary to approve any other action required to be taken by this Agreeni 
or the Company Voting Agreement (other than the consummation of the Merger). 

(0 )  Reoulation as a Utilitv. Except as set forth in Section 3.01(0) of the 
Company Disclosure Schedule , the Company is not subject to regulation as a public 
utilitlr holding company, public utility or public senrice company (or similar desiznatic 
by any PUC. Section 3.01(0) of the Company Disclosure Schedule contains a true and 
coniplete list of each subsidiay of the Company that is subject to regulation as a public 
utility or public sen.ice company (or siniilar designation) by any PUC, including the 
nanie of each such jurisdiction in which such subsidiary is subject to such regulation. 
Sone of the Company or any of its subsidiaries is a “public utility company” or a 
“holding company” i\.ithin the meaning of Section 2(a)(j) or 2(a)(7), respecti\.ely, of rhe 
Public Utility Holding Company Act of 1935 (the “Holding Company Act”) or a 
‘‘subsidiaq, company” or an “affiliate” (ivithin the meaning of Section 2(a)(S) or 2(a)( 1 l) ,  
respecti\.ely, of the Holding Company Act) of any holding company n.hich is required to 
register as a holding company under the Holding Company Act. All filings required to be 
made by the Company or any of its Subsidiaries since January 1, 2000, under any 
Applicable La1s.s or Judgments relating to the regulation of public utilities or public 
senice companies (or similarly designated companies), have been filed ivith the 
appropriate PUC, Health Agency or other appropriate Goi*ernmental Entity, as the case 
may be, including all forms, statements, reports, agreements (oral or written) and a11 
documents, exhibits, amendments and supplements appertaining thereto, including but 
not limited to all rates, tariffs, franchises, senlice agreements and related documents and 
all such filings complied, as of their respective dates, with all applicable requirements of 
all Applicable Laws or Judgments, except for such filings or such failures to comply that 
individually or in the aggregate would not reasonably be expected to have a material 
ad\rerse effect. 

(p) Title to Properties. (i) Each of the Company and each of its subsidiaries 
owns or has valid and enforceable right to use under existing franthises, water rights, 
easements or licenses, or valid and enforceable leasehold interests in, all of its properties, 
rights and assets necessary for the conduct of its respective business and operations as 
currently conducted, except where the failure to have such title, rights or interests 
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individually or in the aggregate would not reasonably be expected to have a material 
adverse effect. All such properties, rights and assets, other than properties, rights and 
assets in which the Company or any of its subsidiaries has a leasehold interest, are free 
and clear of all Liens, except for Liens relating to secured indebtedness or that 
individually or in the aggregate would not reasonably be expected to have a material 
adverse effect. 

(4) Brokers. No broker, investment banker, financial advisor or other person, 
other than Goldman, Sachs & Co., the fees and expenses of which will be paid by the 
Company, is entitled to any broker’s, finder’s, financial advisor’s or other similar fee or 
commission in connection with the transactions contemplated by this Agreement based 
upon arrangements made by or on behalf of the Company or any of its subsidiaries. 

(r) Opinion of Financial Advisor. The Company has received the ivritten 
opinion of Goldman, Sachs & Co. to the effect that, as of the date of this Agreement, the 
hlerger Consideration is fair to the Company’s stockholders from a financial point of 
view. 

(s) Contracts. All material Contracts to which the Company or any of its 
subsidiaries is a party or any of their respective properties or assets is subject that are 
required to be filed as an exhibit to any Filed SEC Document have been filed as an 
exhibit to such Filed SEC Document (such filed Contracts, the “Filed Contracts’’). All 
the Filed Contracts are \ralid and in full force and effect, except to the extent they have 
previously expired or terminated in accordance with their terms or they expire or 
terniinate in compliance Lvith the provisions of Section 4.01 (a)(x)(C) and except for any 
invalidity or failure to be in full force and effect ivhich ivould not reasonably be expected 
to ha\re a material adverse effect. None of the Company or any of its subsidiaries is in 
Iriolation of or default (nrith or without notice or lapse of time or both) under, or has 
Ivaived or failed to enforce any rights or benefits under, any Filed Contract, except for 
violations, defaults, waivers or failures to enforce rights or benefits that indi14dually or in  
the aggregate ivould not reasonably be expected to have a material adverse effect. 

(t) Information Supplied. None of the information included or incorporated 
by reference in the Proxy Statement will, at the date the Proxy Statement is filed Ivith the 
SEC or mailed to the Company’s stockholders or at the time of the Stockholders Meeting, 
or at the time of any amendment or supplement thereof, contain any untrue statement of a 
material fact or omit to state any material fact required to be stated therein or necessary i n  
order to make the statements therein, in light of the circumstances under which they are 
made, not misleading, except that no representation or warranty is made by the Conipany. 
with respect to statements made in the Proxy Statement based on information supplied by 
Guarantor, Parent or Sub specifically for inclusion or incorporation by reference therein. 
The Proxy Statement will comply as to form in all material respects with the 
requirements of the Exchange Act and the rules and regulations promulgated thereunder. 
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SECTION 3.02. Representations and Warranties of Guarantor. Parent and Sub. 
Guarantor, Parent and Sub jointly and severally represent and warrant to the Company as 
fo 1 lows : 

(a) Organization. Each of Guarantor and Parent is a company duly organized 
and validly existing under the laws of the Federal Republic of Germany. Sub is a 
corporation duly organized, validly existing and in good standing under the laws of the 
State of Delaware. Each of Guarantor, Parent and Sub (i) has all requisite corporate 
power and authority to carry on its business as now being conducted and (ii) is duly 
qualified or licensed to do business and is, if applicable, in good standing to do business 
in each jurisdiction in which the nature of its business or the ownership, leasing or 
operation of its properties makes such qualification or licensing necessary, other than 
\vhere the failure to be so qualified or licensed or in good standing individually or in the 
aggregate would not reasonably be expected to prevent or materially impede or delay the 
consuniniation of the Merger or the other transactions contemplated hereby. Guarantor 
o n m  100% of the outstanding capital stock of Parent and, indirectly through Parent, 
100% of the outstanding capital stock of Sub. 

(b) Authoritv: Noncontravention. Guarantor, Parent and Sub have the 
requisite corporate pourer and authority to execute and delilrer this Agreement and, 
subject to the Parent Required Consents (as defined below), to consummate the 
transactions contemplated hereby and Parent has the requisite corporate pon.er and 
authority to esecute and deliver the Company Voting Agreement and to consummate the 
transactions conteniplated thereby. The execution and delivery of this Agreement by 
Guarantor, Parent and Sub, the execution and delivery of the Company l’oting 
Agreement by Parent and the consummation by Guarantor, Parent and Sub of the 
transactions conteniplated hereby and thereby have been duly authorized by all necessary 
company or corporate action, as applicable, on the part of Guarantor, Parent and Sub and 
no other corporate proceedings on the part of Guarantor, Parent or Sub are necessary to 
appro1-e this Asreement or the Company Voting Ageement or to consumniate the 
transactions conteniplated hereby or thereby. This Agreement has been duly executed 
and deli\.ered by Guarantor, Parent and Sub and the Company Voting Agreement has 
been duly executed and delivered by Parent and each of this Agreement and the Conipany 
Voting Agreement constitutes the valid and binding obligation of Guarantor, Parent and 
Sub, as applicable, enforceable against Guarantor, Parent and Sub, as applicable, in 
accordance with their terms. The execution and delivery of this Agreement and the 
Conipany Voting Agreement and the consummation of the transactions contemplated 
hereby and thereby and compliance with the provisions of this Agreement and the 
Company Voting Agreement do not and will not conflict with, or result in any violation 
or breach of, or default (with or without notice or lapse of time, or both) under, or give 
rise to a right of, or result in, termination, cancelation or acceleration of any obligation or 
to loss of a material benefit under, or result in the creation of any Lien upon any of the 
properties or assets of Guarantor, Parent or Sub under, or give rise to any increased, 
additional, accelerated or guaranteed rights or entitlements under, any provision of (i) the 
Certificate of Incorporation or By-law of Sub or equivalent organizational documents of 
Guarantor or Parent, (ii) any Contract applicable to Guarantor, Parent, Sub or their 
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respective subsidiaries or their respective properties or assets or (iii) subject to obtaining 
the Parent Required Consents and other matters referred to in the following sentence, any 
(A) Applicable Law or (B) Judgment, in each case applicable to Guarantor, Parent, Sub 
or their respective subsidiaries or their respective properties or assets, other than, in the 
case of clauses (ii) and (iii), any such conflicts, violations, defaults, rights, losses or Liens 
that individually or in the aggregate would not reasonably be expected to prevent or 
materially impede or delay the consummation of the Merger or the other transactions 
contemplated hereby. No consent, approval, order or authorization of, registration, 
declaration or filing with, or notice to, any Governmental Entity is required by or with 
respect to Guarantor, Parent or Sub or their respective subsidiaries in connection with the 
execution and delivery of this Agreement and the Company Voting Agreement or the 
consummation by Guarantor, Parent and Sub of the transactions contemplated hereby and 
thereby or the compliance with the provisions of this Agreement and the Company 
Voting Agreement, except for (1) the filing of a premerger notification and report form 
under the HSR Act and the receipt, termination or expiration, as applicable, of such other 
approlrals or ivaiting periods required under any other applicable competition, merger 
control, antitrust or similar law or regulation, including, if the Company has completed its 
acquisition of Azurix North Anierica Corp. and Azurix Industrials COT. prior to the 
Closing, the competition, merger control, antitrust or similar 1an.s and regulations of 
Canada or the 1ni.estment Canada Act, if applicable, (2) the filing ivith, or furnishing to, 
the SEC of such reports under the Exchange Act as may be required in connection u.ith 
this Agreement, the Company Voting Agreement, the Merger and the other transactions 
contemplated hereby and thereby, (3) the filing of the Certificate of Merger with the 
Secretary of State of the State of Delai\rare and appropriate documents u-ith the relevant 
authorities of other states in u.hich the Company is qualified to do business, ( 3 )  such 
consents, approvals, orders, authorizations, registrations, declarations, filings and notices 
required under Applicable Laws and Judgments of any PUC, (5) such consents, 
approi.als, orders, authorizations, registrations, declarations, filings and notices required 
under the Applicable Lai5-s and Judgments of any Health Agency, (6) such consents, 
approi.als, orders, authorizations, registrations, declarations, filings and notices required 
to be obtained from or made to any Governmental Entity due solely to any acquisition of  
any business or person by the Company or any of its subsidiaries folloiving the date of 
this Agreement and ( 7 )  such other consents, approvals, orders, authorizations, 
registrations, declarations, filings and notices the failure of which to be obtained or made 
individually or in the aggregate would not impair in any material respect the ability of 
Guarantor, Parent or Sub to perforni its obligations under this Agreement or prevent or 
materially impede or delay the consummation of the transactions contemplated by this 
Agreement. Consents, approvals, orders, authorizations, registrations, declarations, 
filings and notices described (i) in the foregoing clause (4) that are required to be 
obtained or made by Guarantor, Parent or Sub or any of their respective subsidiaries and 
(ii) in the foregoing clause ( 5 )  the failure of which to obtain or make would impair in any 
material respect the ability of Guarantor, Parent or Sub to perform its obligations under 
this Agreement or prevent or matenally impede or delay the consummation of the 
transactions contemplated by this Agreement, are hereinafter referred to as the “Parent 
Required Consents.” No consent, approval, order, authorization, registration, declaration, 
filing or notice the failure of which to obtain or make ivould prevent or materially impede 
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or delay the consummation of the transactions contemplated by this Agreement with any 
non-U.S. Governmental Entity is required to be made or obtained by Guarantor, Parent or 
Sub or any of their respective subsidiaries in connection with the execution and delivery 
of this Agreement and the Company Voting Agreement or the consummation by 
Guarantor, Parent and Sub of the transactions contemplated hereby and thereby or the 
compliance with the provisions of this Agreement and the Company Voting Agreement, 
except for such consents, approvals, orders, authorizations, registrations, declarations, 
filings or notices (x) required as a result of a change in Applicable Law after the date of 
this Agreement or (y) required to be obtained from or made to any Governmental Entity 
due solely to any acquisition of a business or person by the Company or any of its 
subsidiaries follon.ing the date of this Agreement. To the knowledge of Guarantor and 
Parent, as of the date of this Agreement, there exists no state of facts, condition, event or 
circumstance \vhich would materially adversely affect Parent’s ability to obtain the 
Parent Required Consents in a reasonably timely manner. 

(c) Interim Operations of Sub. Sub \\’as formed solely for the purpose of 
engaging in the transactions Contemplated hereby and has engaged in no business other 
than in connection Ivith the transactions contemplated by this Agreement. 

(d) Regulation as a Utilitv. Except as set forth in Section 3.02(d) of the 
disclosure schedule deliirered by Parent to the Company prior to the execution of this 
Agreement (the ”Parent Disclosure Schedule”) or as permitted in accordance n-it l i  
Section 4.03(a)(a), neither Guarantor, Parent, Sub nor any of their respecti\-e subsidiaries 
(i) is a “public utility company” or a “holding company” or a “subsidiary conipany” of 
any holding company Lvhich is required to register as a holding company under the 
Holding Company Act, in each case as defined in the Holding Company Act, or (ii) is 
othenvise subject to regulation as a public utility holding company, public utility or 
public sen.ice company (or similar designation) by any PUC; provided, ho\vever, the 
foregoing representation shall not be deemed to be breached as a result of (x) after the 
date hereof, any of Guarantor, Parent or Sub or any of their respectiIye subsidiaries 
entering into any operation and maintenance or concession contract that ivould not be 
prohibited under Section 4.03(a)(b) or (y) changes in Applicable Law after the date of 
this Agreement. 

(e) Capital Resources. On or prior to the Closing Date, Parent will have 
sufficient cash to pay the Merger Consideration and any other amounts payable under 
Section 2.02. 

(0 Brokers. No broker, investment banker, financial advisor or other person, 
other than Merrill Lynch, Pierce, Fenner BL Smith Incorporated and Morgan Stanley 8: 
Co. Incorporated, the fees and expenses of which will be paid by or on behalf of Parcnt, 
is entitled to any broker’s, finder’s, financial advisor’s or other similar fee or commission 
in connection with the transactions contemplated by this Agreement based upon 
arrangements made by or on behalf of Guarantor, Parent, Sub or any of their subsidiaries. 
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(8) Information Supplied. None of the information supplied or to be supplied 
by Guarantor, Parent or Sub specifically for inclusion in the Proxy Statement will, at the 
date the Proxy Statement is filed with the SEC or mailed to the Company’s stockholders 
or at the time of the Stockholders Meeting, or at the time of any amendment or 
supplement thereof, contain any untrue statement of a material fact or omit to state any 
material fact required to be stated therein or necessary in order to make the statements 
therein, in light of the circumstances under which they are made, not misleading. 

(h) Ownership of Company Stock. As of the date of this Agreement, neither 
Guarantor, Parent nor Sub nor any of their respective subsidiaries “beneficially onns” (as 
such term is defined for purposes of Section 13(d) of the Exchange Act) any shares of 
Company Common Stock. 

ARTICLE IV 

Coyenants Relatin? to Conduct of Business 

SECTION 4.01. Conduct of Business. (a) Conduct of Business bv the 
Companv. During the period from the date of this Agreement to the Effecti1.e Time, except as 
consented to in  ii.riting by Parent (nvhich consent shall not be unreasonably n-ithheld or dela>*sd; 
and u%ich consent shall be deemed giiren if the Company has not received n-ritten notice 
othenxGe from Parent uvithin five business days after requesting such consent of Parent as 
proi.ided in Section 4.01 (b)) or as specifically contemplated by this Agreement, the Company 
shall, and shall cause each of its subsidiaries to, carry on their respective businesses in the 
ordinary course consistent \\?it11 past practice and use their commercially reasonable efforts to 
comply ivith all Applicable Laws and, to the extent consistent thereivith, use their conimercially 
reasonable efforts to preseme their material assets and technology, presenre their relationships 
u.ith PLCs, Health Agencies, customers, suppliers and others having business dealings \\.it11 
them and maintain their material franchises, rights and Permits necessary to the conduct of their 
business. Without limiting the generality of the foregoing, during the period from the date of this 
Agreement to the Effective Time, except as consented to in writing by Parent (which consent 
shall not unreasonably be withheld or delayed; and which consent shall be deemed gi\ren if the 
Company has not received written notice othenvise from Parent within five business dajrs after 
requesting such consent of Parent as provided in Section 4.01 (b)) or as specifically contemplated 
by this Agreement or as set forth in Section 4.01(a) of the Company Disclosure Schedule, the 
Company shall not, and shall not permit any of its subsidiaries to: 

(i) (x) declare, set aside or pay any dividends on, or make any other 
distributions (whether in cash, stock or property) in respect of, any of its capital 
stock or other equity or voting interests except for: 

(A) dividends by a direct or indirect ivholly owned subsidiary of the 
Company to its shareholders; 
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(y) purchase, redeem or otherwise acquire any shares of capital stock of, 
or other equity or voting interests in, the Company or its subsidiaries or any options, 
ii’arrants, calls or rights to acquire any such shares or other interests, except (A) for the 
Stock Redemption, (B) purchases, redemptions or other acquisitions as required by the 
respective terms of any preferred stock of the Company or as required or permitted by the 
respective terms of any preferred stock of any of the Company’s subsidiaries, (C) for the 
purpose of funding or providing benefits under employee benefit plans, stock option and 
other incentive compensation plans, directors plans and the dividend reinvestment 
provisions of the Company’s Dividend Reinvestment and Stock Purchase Plan, (D) 
purchases, redemptions or other acquisitions in the ordinary course of business consistent 
ivith past practice of any voting stock of a subsidiary of the Company not held by the 
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(B) regular quarterly cash dividends with respect to the Company 
Common Stock, not in excess of an annual rate of S0.94 per share 
in 2001, S0.98 per share in 2002 and S1.02 per share in 2003, in 
each case with usual declaration, record and payment dates and in 
accordance with the Company’s past dividend policy; 

(C) if the Effective Time occurs other than on a record date for 
quarterly cash dividends with respect to the Company Common 
Stock, a “stub period” dividend equal to an amount not to exceed 
25% of the amount of the cash dividend per share permitted to be 
paid pursuant to the immediately preceding clause (B) during such 
fiscal year in which the Effective Time occurs multiplied by a 
fraction, the numerator of which is the number of days between the 
immediately preceding record date and the Effective Time and the 
denominator of which is the number of days betureen such record 
date and the next regularly scheduled record date; 

(D) regular cash dividends with respect to outstanding shares of 
Company 5% Cumulative Preferred Stock in accordance n.itli the 
ternis thereof as in effect on the date of this Agreement; 

(E) regular cash dividends n.ith respect to outstanding shares of 
Company 5% Cuniu1atii.e Preference Stock in accordance n r i t h  the 
terms thereof as in effect on the date of this Azreement; or 

(F) (s) cash dk?idends ivith respect to any outstanding shares of 
preferred stock of any of the Company’s subsidiaries or 0.) cash 
dividends iiith respect to any outstanding shares of non-preferred 
capital stock of any of the Company’s non-ivholly oivned 
subsidiaries; provided, hoivever, that in the case of subsidiaries 
oLvned as of the date of this Agreement, such dividends shall be 
paid only in the ordinary course of business consistent ni th  such 
subsidiary’s past practice; or 
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Company or its subsidiaries or (E) the purchases of shares of capital stock of a wholly 
on.ned subsidiary of the Company by the Company or a wholly owned subsidiary of the 
Company; or 

(2) split, combine or reclassify any of its capital stock or other equity or 
voting interests or issue or authorize the issuance of any other securities in respect of, in 
lieu of or in substitution for shares of its capital stock or other equity or voting interests; 

(ii) issue, deliver, sell, pledge or othenvise encumber any shares of its 
capital stock, any other equity or voting interests or any securities convertible 
into, or exchangeable for, or any options, warrants, calls or rights to acquire, any 
such shares, interests or securities or any stock appreciation rights or other rights 
that are linked to the price of Company Common Stock other than: 
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the issuance of shares of Company Common Stock (and associated 
Company Rights) upon the exercise of Company Stock Options 
and settlement of all other rights to purchase or receive Company 
Common Stock (collectively, the “Company Stock Issuance 
Rights”) in accordance with the terms of such Company Stock 
Options and Company Stock Issuance Rights as in effect on the 
date of this Agreement; 

the delii.ery or sale of shares of Company Common Stock held as 
treasury stock of the Company as of the date hereof or thereafter 
purchased on the open market by the Company or one of its 
subsidiaries as permitted by, and for the purposes set forth in, 
Section 4.01 (a)(i)(y)(C); 

the issuance of shares of capital stock to the Company or a n.holly 
oilxed subsidiary of the Company by a subsidiary of the Company; 

the issuance of shares of Company Common Stock pursuant to the 
Company Rights Agreement pursuant to the terms thereof as in  
effect on the date hereof; 

to the extent permitted by Section 5.09(i), the issuance of shares of 
Company Common Stock pursuant to the Company’s Dividend 
Reinvestment and Stock Purchase Plan; or 

issuances of shares of Company Common Stock which are 
necessary, in the reasonable judgment of the Company, in order to 
maintain the credit ratings of the Company or its subsidiaries; 
provided that any such issuance of shares shall be permitted only if 
prior to such issuance the Company shall have consulted with 
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Parent, and the Company and Parent shall have been unable to 
agree on a mutually acceptable alternative basis to maintain the 
credit rating of the Company or its subsidiary, as the case may be; 

(iii) amend its certificate of incorporation or by-law (or similar 
organizational documents) except as may be required by Applicable Law or by 
the rules and regulations of the New York Stock Exchange; or 

(iv) (A) directly or indirectly acquire or agree to acquire, whether by 
merging or consolidating with, or by purchasing assets of, or by any other 
manner, any assets constituting a business or any corporation, partnership, joint 
venture, association, limited liability company or other entity or division thereof, 
other than: 

(s) the acquisition of any business which is regulated by a PUC or oivned or 
operated by a municipality or local Governmental Entity; provided, that all 
such acquisitions permitted by this clause (x) shall not involve aggregate 
payments (including debt assumption) by the Company and its 
subsidiaries of more than $300,000,000; or 

0,) the acquisition of any business in or related to (1) the u.ater sen.ices or 
Ivasteivater sen.ices industry or (2) any line of business conducted by 
Azuris Xorth America Corp. or Azuris Industrials Corp. on or prior to the 
date of consuniniation of the acquisition of such entities nkich is not 
replated by a PUC or olvned or operated by a municipality or local 
Soimmiental Entity; proirided that all such acquisitions permitted by this 
clause (y) shall not ini.ol\.e aggregate payments (including debt 
assumption) b), the Company or any of its subsidiaries of more than 
s 100,000,000; 

proirided that, if the Conipany or any of its subsidiaries requests the consent of 
Parent for any acquisition not otherwise permitted by this clause (A) then Parent 
shall promptly inform the Company whether Guarantor or any of its subsidiaries 
is participating or intends to participate in the bidding for such acquisition and, if 
Parent informs the Company that Guarantor or one of its subsidiaries is 
participating or intends to participate in the bidding for such acquisition or if 
Guarantor or one of its subsidiaries does in fact so participate, then the Conipany 
shall not be subject to the provisions of this Section 4.0l(a)(iv) with respect to 
such acquisition (provided fbrther that, for the purposes of this Section 
4.01(a)(iv), the Company may presume (absent written notice to the contrary from 
Parent) that Guarantor or one of its subsidiaries is participating in any competitive 
bidding process for an acquisition which (i) is not prohibited by Section 4.03 and 
(ii) has been marketed broadly to major participants in the water services or 
wastewater services industries and shall not be required to request the consent of 

001 793-0003-02 I91 -XTO?.? I 16298.16 11’12 01 726 A!.f 



I 
i 
I 
I 
1 
1 
I 
1 
I 
I 
1 
1. 
1 

28 

Parent or otherwise be subject to the provisions of this Section 4.0l(a)(iv) with 
respect to any such acquisition); or 

(B) any other assets that are material (unless such assets are 
acquired in the ordinary course of business), other than assets constituting a 
business the acquisition of which does not require consent or approval under 
S ec t i on 4.0 1 (a) (iv) (A); 

i t  being understood and agreed that the Company and its subsidiaries shall, 
reasonably in advance of the applicable meeting of the Company’s Board of 
Directors, provide Parent with reasonable documentation describing, and consult 
Jvith Parent with respect to, any acquisition which requires approval of the 
Company’s Board of Directors; or 

(1,) directly or indirectly sell, lease, license, sell and leaseback, 
mortgage or otherwise encumber or subject to any Lien or otherwise dispose of 
any real property, or an)‘ other properties or assets or any interest therein that are 
material, indi\.idually or in the aggregate, other than: 

sales of real property or other properties or assets, proi.ided that the 
fair market JTalue of all such properties and assets does not exceed 
s 100,000,000; 

the sale of any property or asset that the Company or one of its 
subsidiaries is legally required, or under bona fide threat of 
condemndtion or similar proceedings, to sell to any Governniental 
Entity so 1072 as the Company sells such property or asset to such 
Go\*emiental Entity in a manner consistent ivith past practice; 

the sale of shares of capital stock or other securities ivhich are held 
as passi1.e minority investments so long as such sale is niade in an 
ann’s-length transaction; or 

tlie grant of easements, rights of way and Liens in the ordinary 
course of business consistent with past practice, or in connection 
u4th secured indebtedness of the Company or any of its 
subsidiaries pemiitted by Section 4.01 (a)(vi) and consistent n.ith 
past practice; 

1 
I 
1 

i t  being understood and agreed that the Company and its subsidiaries shall, 
reasonably in advance of the applicable meeting of the Company’s Board of 
Directors, proiide Parent with reasonable documentation describing, and consult 
\vith Parent with respect to, any sale, lease, license, sale/leaseback, mortgage, 
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encumbrance or other disposition which requires approval of the Company’s 
Board of Directors; or 

(vi) (x) incur any indebtedness or guarantee any indebtedness of 
another person or issue or sell any debt securities or options, warrants, calls or 
other rights to acquire any debt securities of the Company or any of its 
subsidiaries, enter into any interest rate protection agreement or other hedging 
arrangement, guarantee any debt securities of another person, enter into any “keep 
well” or other agreement to maintain any financial statement condition of another 
person or enter into any arrangement having the economic effect of any of the 
foregoing (excluding for purposes of clarification, advances received as 
contemplated by Section 4.Ol(a)(vii)(B)), except for: 

(A) the incurrence of short-term indebtedness in the ordinary course of 
business consistent with past practice; 

(B) the incurrence of long-term indebtedness and interest rate 
protection and other hedging arrangements in respect of such long- 
terni indebtedness so long as the aggregate amount of such long- 
term indebtedness outstanding as of the end of each fiscal >rear 
ended after the date of this Agreement (excluding, n.ithout 
duplication, long-term indebtedness othenvise permitted under this 
Section 4.0 1 (a)( b.i)(x), but including long-term indebtedness 
incurred to fund capital expenditures permitted by Section 
4.Ol(a)(vii) to the extent the incurrence of such indebtedness is 
included in the Con?par,y’s business plan described belon.), does 
not exceed 110% of the aggregate amount of all long-tern1 
indebtedness contemplated to be outstanding as of the end of such 
fiscal year by the Company’s business plan for the five->*ear period 
ending on December 3 1, 2005, a true and complete copy of \vhich 
has been provided to Parent pnor to the date of this Agreement; 

(C) (1) the incurrence of indebtedness or guarantees of indebtedness to 
finance acquisitions and the incurrence or assumption of 
indebtedness of the entities acquired in such acquisitions, in either 
case in connectiofi with acquisitions permitted by Section 
4.0l(a)(iv), or (2) the incurrence of indebtedness or guarantees of 
indebtedness to fund capital expenditures permitted by Section 
4.0l(a)(vii); 

(D) the incurrence of any guarantees, bid bonds, performance bonds, 
surety bonds, payment bonds, letters of credit and “keep ivell” 
agreements and other similar arrangements entered into in the 
ordinary course of business consistent with past practice betnveen 
the Company and its subsidiaries or in support of the indebtedness 
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or other obligations of the Company, the Company’s subsidiaries 
or among the Company’s subsidiaries; or 

the incurrence of indebtedness in an amount equal to (1) the cost of 
Company Common Stock purchased for issuance pursuant to 
Section 4.Ol(a)(ii)(B), plus (2) the amount of cash proceeds that 
would otherwise be expected to be received by the Company from 
the sale of Company Common Stock under the Company’s 
Dividend Reinvestment and Stock Purchase Plan after the date, and 
for so long as, such plan is indefinitely suspended pursuant to 
Section 5.09(i); or 

(y) make any material loans, advances or capital contributions to, or 
investments in, any other person, other than the Company or any direct or 
indirect subsidiary of the Company other than (A) investments made in 
joint ventures formed for purposes perniitted pursuant to Section 
4.01 (a)(iv), (B) loans, advances, capital contributions and investments 
made in connection with actions permitted pursuant to Sections 
3.01 (a)(;\,), (v), (\ri)(x), (vii) or (x) or (C) in the ordinary course of 
business; 

i t  being understood and agreed that the Company and its subsidiaries shall consult 
\\it11 Parent (i) on the Company’s and its subsidiaries’ credit ratings and (ii) prior 
to incumng any material long-terni indebtedncss (other than issuances of tax-free 
long-term indebtedness) of the Company or any of its subsidiaries; or 

(irii) incur or commit to incur any capita! expenditures in excess of 
130% of the amount budgeted in the Company’s five-year capital plan, a true and 
complete copy of \\*hich has been provided to Parent prior to the date of this 
Ageenlent, other than: 

(A) capital expenditures required by changes in or nen-ly promulgated 
Applicable Laws or Judgments or applicable standards or policies 
of any Governmental Entity after the date of this Agreement; 

(B) capital expenditures funded by customer advances or contributions 
in aid of construction; 

(C) capital expenditures incremental to the Company’s five-year 
capital plan as may be required to sewe customers who generate 
sufficient revenues to fully h n d  the cost of such capital 
expenditures without adversely affecting customer rates; 
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capital expenditures related to the operation of any business 
acquired through an acquisition permitted by Section 4.0l(a)(iv); 

capital expenditures to the extent covered by insurance or as 
reasonably required in the Company’s judgment following a 
catastrophic event; or 

capital expenditures in connection with performance by the 
Company or one of its Subsidiaries under any Contract to the 
extent the Company’s or such subsidiary’s obligations in 
connection with any such capital expenditure are non-recourse to 
the Company or such subsidiary and funded by the United States 
government; 

it being understood and agreed that the Company and its subsidiaries shall, 
reasonably in advance of the applicable meeting of the Company’s Board of 
Directors, provide Parent Ivith reasonable documentation describing, and consult 
n i t h  Parent n.ith respect to, any capital expenditure urhich requires approval of 
the Company’s Board of Directors; or 

(iriii) except as required by Applicable Lau? or any Judgment (s) pay, 
discharge, settle or satisfy any material clainis (including claims of stockholders), 
liabilities or obligations (ishether absolute, accrued, asserted or unasserted, 
contingent or othenvise), other than the payment, discharge, settlement or 
satisfaction of clainis, liabilities or obligations (A) in the ordina? course of 
business consistent ivith past practice, (B) as required by their temis as in effect 
on the date of this Agreement or on the date of acquisition of the person subject 
thereto or (C) incurred since the date of this Agreement in the ordinary course of 
business consistent Xvith past practice, (y) ivaive, release, grant or transfer any 
right of material value, other than in the ordinary course of business consistent 
\vith past practice or (2)  waive any material benefits of, or agree to modify in any 
materially adverse respect, or fail to enforce in any material respect, or consent to 
any material niatter nith respect to which its consent is required under, any 
material confidentiality, standstill or similar agreement to which the Company or 
any of its subsidiaries is a party; 

(ix) except (i) as required to comply with Applicable Law or any 
Judgment, any Collective Bargaining Agreement or any provision of any 
Company Benefit Plan or other Contract as in effect on the date of this 
Agreement, (ii) in the ordinary course of the Company or its subsidiaries 
conducting their respective businesses consistent with past practice, (iii) as would, 
in the discretion of the Company, be commercially reasonable in order to retain 
Company Employees (as defined in Section 5.09(a)) or to hire (or promote) or 
replace new executives, (iv) as is or would be required to give effect to 
acquisition agreements entered into by the Company and/or its subsidiaries or (1,) 
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as would not, individually or in the aggregate, materially increase the Company’s 
and its subsidiaries’ annual expense for compensation and benefits provided or to 
be provided to the Company Employees: 
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take any action to fund or in any other way secure the payment of 
compensation or benefits under any Company Benefit Plan or 
other Contract; 

take any action to accelerate the vesting or payment of any 
compensation or benefit under any Company Benefit Plan or other 
Contract ; 

grant any compensation, benefits, severance or termination pay or 
increases therein to any Parcicipant; or 

establish, adopt, enter into, amend or terminate any Company 
Benefit Plan, except as required to implement grants or increases 
permitted under Section 4.01 (a)(ix)(C); or 

(A) enter into any material Contract other than: 

(1) any Contract related to the Company’s PUC-regulated 
business entered into in the ordinary course of business 
consistent n.ith past practice; 

(2) any Contract related to the ivater senvices or i\.asteu.a:er 
senvices industry; provided that the ai.erage aggregate 
annual rei’enues to be received by the Company and its 
subsidiaries over the first three years of such Contract, 
together Ivith the total ai.erage aggregate annual revenues 
to be received by the Company and its subsidiaries oi.er the 
first three years of all such other Contracts entered into 
pursuant to this clause (2) during the t\vel\~e-month period 
beginning on the date of this Agreement or during any 
subsequent twelve-month period shall not esceed S60 
million per year (escluding any consumer price indes or 
other similar adjustments and without regard to any 
extension thereof); provided, further that (A) the ai‘erage . 

annual amounts of any payments to be made to the 
Company during the first three years of such Contract in 
respect of any capital expenditures permitted by Section 
4.01 (a)(vii)(F) of this Agreement and other recovered costs 
of capital in respect thereof shall not count against such $60 
million per year limit and (B) the average annual amounts 
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of any associated recovery of capital improvement costs 
(and, in the case of any “design-build-operate” Contract, 
payments in respect of the “design-build” portion of such 
Contract to the extent that those payments are (x) 
guaranteed by a non-affiliate of the Company which the 
Company reasonably determines is sufficiently 
creditworthy or (y) passed through‘to third parties who 
perfom the “design-build” portion of such Contract) 
during the first three years of such Contract shall not count 
against such S60 million per year limit; or 

(3) any Contract providing for any transaction otherwise 
permitted by this Section 4.01(a); 

provided that if the Company or any of its subsidiaries requests the consent of 
Parent to enter into any Contract not otherwise permitted by this clause (A) then 
Parent shall promptly inform the Company whether Guarantor or any of its 
Subsidiaries is participating or intends to participate in the bidding for such 
Contract and, if Parent informs the Conipany that Guarantor or one of its 
subsidiaries is participating or intends to participate in the bidding for such 
Contract or if Guarantor or one of its subsidiaries does in fact so participate, then 
the Company shall not be subject to the provisions of this clause (A) uith respect 
to such Contract (provided further that, for the purposes of this clause (A), the 
Company may presume (absent ivritten notice to the contrary from Parent) that 
Guarantor or one of its subsidiaries is participating in any conipetiti\*e bidding 
process for a Contract n*hich has been marketed broadly to major participants in 
the n.ater senlices or u’astewater sen.ices industries and shall not be required to 
request the consent of Parent or othenvise be subject to the pro\.isions of this 
clause (A) n.ith respect to any such Contract); 

it being understood and agreed that the Company and its subsidiaries shall, 
reasonably in advance of the applicable meetins of the Company’s Board of 
Directors, provide Parent with reasonable documentation describing, and consult 
with Parent with respect to, any material Contract which requires the approval of 
the Company’s Board of Directors; 

(B) renew any material Contract unless such renewal (i) shall not modify 
the temis of such Contract, taken as a whole, in any material adverse respect or (ii) is on 
terms that are reasonably agreed to by the Company in carrying on its business in the 
ordinary course; or 

(C) modify, amend, waive or terminate (x) any material Contract other 
than in the ordinary course of business or (y) the Filed Contracts, .in either case ivithout 
consulting with Parent in good.faith in advance; or 

11/12 01 7:?6 A l i  001 793-0003-0?l91-\3’0?.?118?98.16 



1 
I 
I 

34 

(xi) 
foregoing actions. 

authorize any of, or commit, resolve or agree to take any of, the 

(b) Adniinistration of Consents. Any request for a consent of Parent under 
Section 4.01(a), and any correspondence between the parties with respect to those 
consents (including the granting or refusal to grant any such consent) and any 
consultation required under Section 4.01(a) shall be made solely by and between the 
person identified in Section 4.01 (b) of the Company Disclosure Schedule, on behalf of 
the Company and its subsidiaries, and the person identified in Section 4.01(b) of the 
Parent Disclosure Schedule, on behalf of Guarantor, Parent and their respective 
subs idi an es. 

(c) Control of the Compans’s Business. It is understood and agreed that 
Guarantor, Parent, Sub and their affiliates do not have the right to control or direct the 
Company’s operations prior to the Effective Time. Prior to the Effective Time, the 
Company shall exercise, consistent with the terms and conditions of this Agreement, 
complete control and supen.ision over its operations. 

(d) Certain Tax Matters. Except as set forth in Section 4.01(d) of the 
Company Disclosure Schedule, during the period from the date of this Agreement to the 
Effective Time, the Company shall, and shall cause each of its subsidiaries to, (i) not 
make any material tas election Lvithout Parent’s consent and (ii) to the extent permitted 
by the applicable agreement, cause all existing tax sharing agreements to be terminated as 
of the Closing Date. 

(e) Utilitv Filinm. The Company shall, and shall cause each of its 
subsidiaries to, timely file in the ordinary course of business consistent ivith past practice 
all rate applications and all other niaterial filings required to be made ivith PUCs. Except 
for filings i n  the ordinary course of business consistent with past practice that 
individually or in the aggregate \~ould  not reasonably be expected to have a niaterial 
ad\.erse effect, the Company shall, and shall cause each of its subsidiaries to, consult \\.ith 
Parent reasonably in advance of making any filing to implenient any changes in any of its 
or any ofits subsidiaries’ rates or surcharges for water service, standards of semice or 
accounting. 

SECTION 4.02. No Solicitation. (a) From and after the date hereof, the 
Company asrees (i) that i t  and its subsidiaries shall not, nor shall it or its subsidiaries authorize 
or kno\vingly permit any director, officer or employee of the Company or any of its subsidiaries 
or any investment banker, attorney, accountant or other advisor or representative of the Company 
or any of its subsidiaries (collectively, the “Representatives”) to, directly or indirectly, solicit, 
initiate or encourage, or take any other action knowingly to facilitate, any Takeover Proposal (as 
defined below) or engage in any discussions or negotiations regarding, or provide any nonpublic 
information or data to make or implement, any Takeover Proposal, in each case other than a 
Takeover Proposal made by Parent; (ii) that i t  shall immediately cease and cause to be 
terminated any existing discussions or negotiations with any third persons conducted heretofore 
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with a view to formulating a Takeover Proposal; and (iii) that it shall immediately notify Parent 
of the receipt of any Takeover Proposal and that i t  shall keep Parent informed of the status of 
such Takeover Proposal; provided, however, that, at any time prior to obtaining the Stockholder 
Approval, the Company may, in response to a bona fide Takeover Proposal that the Board of 
Directors of the Company determines in good faith could reasonably be expected to lead to a 
Superior Proposal (as defined below) and which Takeover Proposal did not result from a breach 
of this Section 4.02, (x) furnish information with respect to the Company and its Subsidiaries to 
the person making such Takeover Proposal (and its representatives) pursuant to a customary 
confidentiality agreement (except that such confidentiality agreement shall not prohibit such 
person from making an unsolicited Takeover Proposal), provided that all such information is 
provided on a prior or substantially concurrent basis to Parent, and (y) participate in discussions 
or negotiations with the person making such Takeover Proposal (and its representatives) 
regarding such Takeover Proposal. 

The term “Takeover Proposal” means any inquiry, proposal or offer from any 
person relating to, or that is reasonably likely to lead to, any direct or indirect acquisition, in one 
transaction or a series of transactions, including by way of any merger, consolidation, tender 
offer, exchange offer, binding share exchange, business combination, recapitalization, 
liquidation, dissolution, joint i’enture or similar transaction, of (A) assets or businesses that 
constitute or represent 20% or more of the total rei’enue, operating income, EBITDA or assets of 
the Company and its subsidiaries, taken as a whole, or (B) 20% or more of the outstanding shares 
of Company Capital Stock or capita1 stock of, or other equity or voting interests in, any of the 
Company’s subsidiaries directly or indirectly holding the assets or businesses referred to in 
clause (A) abo1.e. 

(b) Xeither the Board of Directors of the Company nor any committee thereof 
shall (i) \vithdraw (or modify in a manner adverse to Parent or Sub) or propose publicly 
to \\.itlidran. (or modify in a maimer adverse to Parent or Sub) the recommendation or 
declaration of adirisability by such Board of Directors of the Company or any such 
committee of this Agreement or the Merger, or recommend, or propose publicly to 
recommend, the appro\.al or adoption of any Takeover Proposal (other than a Takeoiver 
Proposal made by Parent) (each such action being referred to herein as an “Ad\*erse 
Recommendation Change”), unless the Board of Directors of the Company determines in 
good faith, based on such matters as it  deems appropriate, aAer consulting with legal 
counsel, that such action is necessary for the Board of Directors of the Company to 
comply with its fiduciary duties to the Company’s stockholders under applicable law and 
the Company’s certificate of incorporation, (ii) adopt or approve, or publicly propose to 
adopt or approve, any Takeover Proposal (other than a Takeover Proposal niade by 
Parent), or withdraw its approval of the Merger, (iii) cause or permit the Company to 
enter into any letter of intent, memorandum of understanding, agreement in principle, 
acquisition agreement, merger agreement, joint venture agreement, partnership agreement 
or other agreement (each, an “Acquisition Agreement”) constituting or related to any 
Takeover Proposal (other than a confidentiality agreement referred to in Section 4.02(a)) 
or (iv) agree or resolve to take any of the actions prohibited by clauses (i), (ii) or (iii) of 
this sentence. Notwithstanding anything in this Agreement to the contrary, at any time 
prior to obtaining the Stockholder Approval, the Board of Directors of the Company may, 
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in response to a Superior Proposal (as defined below) that did not result from a breach of 
Section 4.02(a), cause the Company to terminate this Agreement pursuant to Section 
7.0 1(f) and concurrently or promptly thereafter enter into an Acquisition Agreement; 
provided, however, that the Company shall not terminate this Agreement pursuant to 
Section 7.01(f), unless the Company shall have complied with all the provisions of this 
Section 4.02 (except for any failure to comply that would not adversely affect the rights 
of Parent under this Section 4.02), including the notification provisions in this Section 
4.02, and with all applicable requirements of Section 5.06(b) (including the payment of 
the Termination Fee (as defined in Section 5.06(b)) prior to or concurrently with such 
termination); and provided further, however, that the Company shall not exercise its right 
to temiinate this Agreement pursuant to Section 7.01(f) until the fifth business day 
follonring Parent’s receipt of written notice (a “Notice of Superior Proposal”) from the 
Company advising Parent that the Board of Directors of the Company has received a 
Superior Proposal specifying the terms and conditions of the Superior Proposal, 
identif>ring the person making such Superior Proposal and stating that the Board of 
Directors of the Company intends to exercise its right to terminate this Asreement 
pursuant to Section 7.01(f) (it being understood and agreed that, prior to any such 
tennination taking effect, any amendment to the price or any other material term of a 
Superior Proposal shall require a new Notice of Superior Proposal and a new fi\*e 
business day period). 

The term “Superior Proposal” means any bona fide Lvritten offer made by a third 
part>’ in respect of (i) a transaction that if consunimated \vould result in such third party 
acquiring, directly or indirectly, 50% or more of the voting poiver of the ConipanJr Common 
Stock or 50% or more of the assets of the Company and its subsidiaries, taken as a \{.hole, or (ii) 
a direct merger bet\veen such third party and the Company, in either case pro\.iding for 
consideration to the Conipany’s stockholders consisting of cash and/or securities (it being 
understood that securities retained by the Company’s stockholders be included for purposes of 
this determination), \vhich transaction the Board of Directors of the Company determines in its 
good faith judgment (after consultation with a financial adirisor of nationally recosnized 
reputation) (taking into account the person making the offer, the consideration offered, the 
likelihood of consunimation (including the legal, financial and regulatory aspects of the offer) as 
\yell as any other factors deemed relevant by the Board of Directors of the Company) to be more 
favorable from a financial point of view to the stockholders of the Company, taking into account 
any changes to the terms of this Ageement offered by Parent in response to such Superior 
Proposal or othenvise. 

(c) Nothing contained in this Section 4.02 or elsewhere in this Agreement 
shall prohibit the Company from (i) taking and disclosing to its stockholders a position 
contemplated by Rule 14e-2(a) promulgated under the Exchange Act or (ii) making any 
disclosure to the Company’s stockholders if, in the good faith judgment of the Board of 
Directors of the Company, after consultation with outside counsel, failure to make such 
disclosure would be inconsistent with applicable law; provided, however, that in no e\.ent 
shall the Company or its Board of Directors or any committee thereof take, agree or 
resolve to take any action prohibited by Section 4.02(b)(i) (subject to the last clause of 
Section 4.02(b)(i)) or Section 4.02(b)(ii). 
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SECTION 4.03. Certain Conduct of the Parties. (a) During the period 
from the date of this Agreement to the Effective Time, except as consented to in writing by the 
Company (which consent shall not be unreasonably withheld or delayed and which consent shall 
be deemed given if Parent has not received written notice othenvise from the Company within 
eight business days after requesting such consent of the Company), Guarantor and Parent shall 
not, and shall cause their subsidiaries not to, directly or indirectly (a) acquire or agree to acquire 
or, except as required by Applicable Law, the rules and regulations of the Frankhrt Stock 
Exchange or, with respect to any disclosure by any subsidiary, the rules and regulations of the 
principal stock exchange on which such subsidiary’s securities are listed, publicly disclose any 
acquisition, in one transaction or a series of transactions, including by way of any merger, 
consolidation, tender offer, exchange offer, binding share exchange, business combination, 
recapitalization, liquidation, dissolution, joint venture or similar transaction, of (i) any United 
States water senices or wasteivater services business that is regulated by a PUC or is owned or 
operated by a municipality or local Governmental Entity (other than any such acquisition \vhich 
does not involve aggregate payments (including debt assumption) by Guarantor, Parent or their 
subsidiaries in excess of $20 million) or (ii) (A) any business that would, upon the 
consuniniation of such acquisition, (x) cause Guarantor, Parent or any of their respective 
subsidiaries to be required to register as a holding company under the Holding Company Act or 
(y) subject Guarantor, Parent, Sub or any of their respecth-e subsidiaries to regulation under the 
Holding Company Act in a manner that nrould raise substantive questions with respect to the 
oumership by any of them of any u.ater or \vastenrater business or (B) any business (x) that 
\ ~ o u l d ,  upon the consuniniation of such acquisition, subject Guarantor, Parent or an)‘ of their 
respecti1.e subsidiaries to regulation under the Holding Company Act in a manner other than that 
described in clause (A) above or (y) that is a United States gas or electric utility, if in the case of 
clause (B), such business is subject to regulation as a gas or electric utility (or similar 
designation) by a PUC in any state nrhich the parties agree is material or (b) take any other action 
that nrould reasonably be expected to (i) materially impede or delay obtaining any Parent 
Required Consent or Company Required Consent or the satisfaction of the conditions set forth in 
Section G.Ol(c) (to the extent relating to the Holding Company Act), G.Ol(d) or 6.02(d) or (ii) 
otliem’ise materially impede or delay the consuniniation of the h4erger. In the event that 
Guarantor or Parent shall seek the consent of the Conipanp to make an acquisition of the type 
described i n  Section 4.03(a)(a)(ii)(B), the sole basis on which the Company may n.itlhold its 
consent shall be a deterniination by the Company that such acquisition would reasonably be 
expected to (s) materially impede or delay obtaining any Parent Required Consent or Company 
Required Consent or the satisfaction of the conditions set forth in Section 6.01(c) (to the extent 
relating to the Holding Company Act), 6.01(d) or 6.02(d) or (y) othenvise materially impede or 
delay the consummation of the Merger. 

(b) Prior to the obtaining of the Stockholder Approval, Guarantor and Parent 
shall not, and shall cause their respective subsidiaries not to, acquire “beneficial onmership” (as 
such term is defined for purposes of Section 13(d) of the Exchange Act) of any shares of 
Company Common Stock. After the obtaining of the Stockholder Approval, Guarantor and 
Parent shall not, and shall cause their respective subsidiaries not to, acquire shares of Company 
Common Stock if such acquisition would result in Guarantor, Parent and their subsidiaries 
acquiring “beneficial ov,~~ership’~ (as so defined) of more than 4.9% of tlie shares of Company 
Common Stock outstanding at the time of such acquisition. 
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(c) During the period from the date of this Agreement to the Effective Time, 
except as consented to in writing by Parent (which consent shall not be unreasonably withheld or 
delayed and which consent shall be deemed given if the Company has not received written notice 
othenvise from Parent within eight business days after requesting such consent of Parent), the 
Company shall not, and shall cause its subsidiaries not to, directly or indirectly, take any action 
that would reasonably be expected to (i) materially impede or delay obtaining any Parent 
Required Consent or Company Required Consent or the satisfaction of the conditions set forth in 
Section b.Ol(c) (to the extent relating to the Holding Company Act), 6.01(d) or 6.02(d) or (ii) 
othenvise materially impede or delay the consummation of the Merger. 

ARTICLE V 

Additional Aaeements 

SECTION 5.01. Preparation of the P row Statement: Stockholders hleetino,. (a) 
A s  promptlj. as reasonably practicable following the date of this Agreement, the Company shall 
prepare and file with the SEC the Prosy Statement in preliminary form and the Company shall 
use its reasonable best efforts to respond as promptly as practicable to any comments of the SEC 
n.ith respect thereto and to cause the Prosy Statement to be mailed to the Company’s 
stockholders as promptly as practicable follon-ing the date of this Agreement. The Company 
shall promptly notif)) Parent upon the receipt of any comments from the SEC or its staff or any 
request from the SEC or its staff for amendnients or supplements to the Prosy Statement and 
shall pro\.ide Parent Lvith copies of all correspondence betiveen the Company and its 
representati\.es, on the one hand, and the SEC and its staff, on the other hand. Parent shall 
promptly prcn’ide any infomiation or responses to comments, or other assistance, reasonably 
requested in connection \i,ith the foregoing. Prior to filing or mailing the Progy Statement (or 
any amendment or supplement thereto) or responding to any comments of the SEC u.ith respect 
thereto, the Company (i) shall prolide Parent an opportunity to re\.ieiv and comment on such 
document or response and (ii) shall gi1.e reasonable consideration to all comments proposed by 
Parent. 

(b) The Company shall, as promptly as reasonably practicable folloi\.ing the 
date of this Agreement, establish a record date for, duly call, give notice of, convene and 
hold a meeting of its stockholders (the “Stockholders Meeting”) for the purpose of 
obtaining the Stockholder Approval, regardless of whether an Adverse Recommendation 
Change has occurred at any time after the date of this Agreement, The Company shall, 
tllrough its Board of Directors, recommend to its stockholders that they adopt this 
Agreement, and shall include such recommendation in the Proxy Statement, in each case 
subject to its rights under Section 4.02(b)(i). Without limiting the generality of the 
foregoing, the Company agrees that its obligations pursuant to this Section 5.01(b) shall 
not be affected by the commencement, public proposal, public disclosure or 
communication to the Company or any other person of any Takeover Proposal. 
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SECTION 5.02. Access to Information; Confidentialitv; Transition Planning 
(a) The Company shall, and shall cause each of its subsidiaries to, afford to Parent, and to 
Parent’s officers, employees, investment bankers, attorneys, accountants and other advisors and 
representatives, reasonable access at reasonable times and during normal business hours during 
the period prior to the Effective Time or the termination of this Agreement, in a manner u?hich 
does not unreasonably interfere with the business and operations of the Company, to all their 
respective properties, assets, books, contracts, commitments, directors, officers, employees, 
attorneys, accountants, auditors, other advisors and representatives and records and, during such 
period, the Company shall, and shall cause each of its subsidiaries to, make available to Parent 
on a prompt basis (a) access to each material report, schedule, form, statement and other 
document filed or received by it during such period to or from any PUC or pursuant to the 
requirements of applicable securities laws and (b) all other information concerning its business, 
properties and personnel as Parent may reasonably request; provided that such right of access 
shall not include sampling, testing or Phase I1 environmental site assessment activities. For the 
purposes of this Section 5.02, all communications, including requests for information or access, 
pursuant to this Section 5.02, shall only be made by and between a representative of each of 
Parent, on the one hand, and of the Company, on the other hand, which representatii-e (a) shall 
initially be Jim McGivern for Parent and Ellen Wolf for the Company and (b) may be replaced 
u-ith a substitute representative by either party from time to time upon reasonable written notice 
to the other party. The Company uriH promptly advise Parent of any material developments in its 
business. Not\vithstanding the foregoing, (i) the Company and its subsidiaries shall not be 
required to provide any information to the extent that the Company or any of its subsidiaries is 
legally obligated to keep such infomiation confidential or othenvise not to provide such 
information or to the extent that such access ivould constitute a waiver of the attorney-client 
prii-ile,oe and (ii) the Company shall provide access to those properties, assets, books, contracts, 
commitments, directors, officers, employees, attorneys, accountants, auditors, other advisors and 
representatii’es and records described above of its subsidiaries that are not \vholly-oivned 
subsidiaries only to the e.’tent that the Company has or is reasonably able to obtain such access. 
Parent will hold, and will direct its officers, employees, investment bankers, attorneys, 
accountants and other advisors and representatives to hold, any and all information received from 
the Company, directly or indirectly, in confidence in accordance n.ith the Confidentiality 
Agreement dated June 26,2001, among Guarantor, Thames and the Company (as it may be 
amended from time to time, the “Confidentiality Agreement”). 

(b) The Company and Parent shall, and shall cause each of their respective 
subsidiaries to, reasonably cooperate to obtain an orderly transition and integration 
process in connection with the Merger in order to minimize the disruption to, and 
preserve the value of, the business of the Surviving Corporation and its subsidiaries 
during the period from and after the Effective Time. The Company and Parent agree that 
such cooperation shall include the development as soon as reasonably practicable 
follou~ing the date hereof of a mutually acceptable integration plan on a business-by- 
business and region-by-region basis with reasonable provisions for visitation by 
employees. 

SECTION 5.03. Reasonable Best Efforts; Notification. Upon the tenns and 
subject to the conditions set forth in this Agreement, each of the parties agrees to use its 
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reasonable best efforts to take, or cause to be taken, all actions that are necessary, proper and 
advisable to consummate and make effective the Merger and the other transactions contemplated 
by this Agreement and the Company Voting Agreement, including using its reasonable best 
efforts to accomplish the following as promptly as reasonably practicable following the date of 
this Agreement: (a) the taking of all acts necessary to cause the conditions precedent set forth in 
Article VI to be satisfied, (b) the obtaining of all necessary actions or nonactions, waivers, 
consents, approvals, orders and authorizations from Governmental Entities and the making of all 
necessary registrations, declarations and filings and the taking of all steps as may be necessary to 
obtain an approval (including the Company Required Consents and the Parent Required 
Consents) or waiver from, or, to the extent any approval or waiver cannot be obtained, to avoid 
the need to obtain an approval (including the Company Required Consents and the Parent 
Required Consents) or waiver from, or to avoid an action or proceeding by, any Governmental 
Entity and (c) the obtaining of all necessary consents, approvals or waivers from third parties. In 
connection nith and without limiting the foregoing, the Company shall, if any state takeover 
statute or similar statute or regulation is or becomes applicable to this Agreement, the Company 
Voting Agreement, the Merger or any of the other transactions contemplated hereby or thereby, 
use its reasonable best efforts to allow the Merger and the other transactions contemplated by 
this Agreement and the Company Voting Agreement to be consummated as promptly as 
practicable on the terms contemplated by this Agreement and the Company Voting Agreement 
and othenvise to minimize the effect of such statute or regulation on this Agreement, the 
Company Voting Agreement, the Merger and the other transactions contemplated hereby and 
thereby. The Company, Guarantor and Parent shall provide such assistance, information and 
cooperation to each other as is reasonably requested in connection with the foregoing and, in 
connection therewith, shall notify the other person promptly following the receipt of any 
comments from any Go\rernmertal Entity and of any request by any Governmental Entity for 
amendments, supplements or additional information in respect of any registration, declaration or 
filing with such Goyemmental Entity ai:d shall supply the other person with copies of all 
correspondence behiyeen such person ar any of its representatives, on the one hand, and any 
Governmental Entity, on the other hand. In addition, the Company, Guarantor and Parent shall 
cooperate to promptly develop a mutually acceptable plan to obtain the Company Required 
Consents and the Parent Required Consents as expeditiously as reasonably practicable and 
\ivithout undue espense. To the extent that either party or any of its subsidiaries is required to 
make any registration, declaration or filing with any PUC in connection with obtaining the 
Company Required Consents or the Parent Required Consents, such party shall use its reasonable 
best efforts to (i) provide the other party an opportunity to review and comment on such 
registration, declaration or filing reasonably in advance of making any such registration, 
declaration or filing, (ii) give reasonable consideration to all comments proposed by the other 
party and (iii) if applicable, coordinate the submission of such registration, declaration or filing 
with the other party. Neither the Company nor any of its subsidiaries shall enter into or agree to 
any terms or conditions in connection with obtaining the Company Required Consents ivithout 
the prior written consent of Parent (which consent shall not be unreasonably withheld or 
delayed). None of Guarantor, Parent, Sub or any of their respective subsidiaries shall enter into 
or agree to any terms or conditions in connection with obtaining the Parent Required Consents 
without the prior written consent of the Company (which consent shall not be unreasonably 
withheld or delayed). 
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SECTION 5.04. Companv Stock Options. (a) As soon as practicable following 
the date of this Agreement, the Company shall ensure that the Board of Directors of the 
Company (or, if appropriate, any committee administering the Company Stock Plans) shall adopt 
such resolutions or take such other actions (if any) as may be required to provide that: 

(i) each Company Stock Option outstanding immediately prior to the 
Effective Time (whether vested or unvested) shall be converted at the Effective 
Time into the right to receive an amount of cash equal to (A) the excess, if any, of 
(1) the Merger Consideration over (2) the exercise price per share of Company 
Common Stock subject to such Company Stock Option, multiplied by (B) the 
number of shares of Company Common Stock for which such Company Stock 
Option shall not theretofore have been exercised; 

(ii) each Company Stock Issuance Right outstanding immediately 
prior to the Effecti1.e Time (whether vested or unvested) shall be converted at the 
Effective Time into the right to receive an amount of cash equal to the product of 
(A) the hlerger Consideration and (B) the number of shares of Company Common 
Stock subject to such Company Stock Issuance Right; and 

(iii) make such other changes to the Company Stock Plans as the 
Company and Parent may agree are appropriate to give effect to the Llerger. 

(b) All amounts payable puisuant to Section 5.03(a) shall be subject to any 
required nithholding of taxes or proof of eligibility of exemption therefrom, and shall be 
paid as saon as practicable follo\ying the Effyctive Time, Lvithout interest. 

(c) The Company shall take all actions determined to be necessaqr to 
effectuate the proiisions of this Section 5.04 as mutually agreed by Parent and the 
Company. Prior to the Effective Time, the Company shall ensure that the Board of 
Directors of the Company (or, if appropriate, any committee administering the Company 
Stock Plans) shall take or cause to be taken such actions as are required to cause (i)  the 
Company Stock Plans to terminate as of the Effective Time and (ii) the provisions in any 
other Company Benefit Plan providing for the issuance, transfer or grant of any capital 
stock of the Company or any interest on or following the Effective Time in respect of any 
capital stock of the Company to be deleted as of the Effective Time. 

SECTION 5.05. Indemnification, Exculpation and Insurance. (a) To the extent, 
if any, not provided by an existing right of indemnification or other agreement or policy, from 
and after the Effective Time, Guarantor and Parent shall, to the fullest extent permitted by 
applicable law, indemnify, defend and hold harmless each person who is now, or has been at any 
time prior to the date hereof, or who becomes prior to the Effective Time, an officer or director 
of the Company or any of its subsidiaries (each an “Indemnified Party” and, collectively, the 
“Indemnified Parties”) against (i) all losses, expenses (including reasonable attorney’s fees and 
expenses), claims, damages or liabilities or, subject to the proviso of the next succeeding 
sentence, amounts paid in settlement, arising out of actions or omissions occurring at or prior to 
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the Effective Time (and whether asserted or claimed prior to, at or after the Effective Time) that 
are, in whole or in part, based on or arising out of the fact that such person is or was a director or 
officer of the Company or any of its subsidiaries (“Indemnified Liabilities”), and (ii) all 
Indenmified Liabilities to the extent they are based in whole or in part on or arise in whole or in 
part out of or pertain to this Agreement or the transactions contemplated hereby. In the event of 
any such loss, expense, claim, damage or liability (whether or not arising before the Effective 
Time), Guarantor and Parent shall pay or cause to be paid the reasonable fees and expenses of 
counsel selected by the Indemnified Parties, which counsel shall be reasonably satisfactory to 
Parent, promptly after statements therefor are received and otherwise advance to such 
Indemnified Party upon request reimbursement of documented expenses reasonably incurred; 
provided, however, that Guarantor and Parent shall not be liable for any settlement effected 
\vithout its u*ritten prior consent (which consent shall not be unreasonably withheld or delayed). 
In the event any Indemnified Party is required to bring any action against Guarantor or Parent to 
enforce rights or to collect money due under this Agreement and such action results in a final, 
non-appealable judgment in favor of such Indemnified Party, Guarantor and Parent shall 
reimburse such Indemnified Party for all of its reasonable expenses in bringing and pursuing 
such action. Each Indemnified Party shall be entitled to the advancement of expenses to the full  
estent contemplated in this Section 5.05(a) in connection with any such action; pro\.ided, 
lio\ve\.er, that any person to whom espenses are adlranced provides an undertaking, if and to the 
estent required by the DGCL, to repay such advances if i t  is ultimately determined that such 
person is not entitled to indemnification. 

(b) For six )’ears after the Effecti\.e Time, Guarantor and Parent shall maintain 
in effect (i) the Company’s current directors’ and officers’ liability insurance co\.ering 
each person currently co\.ered by the Company’s directors’ and officers’ liability 
insurance policy for acts or omissions occumng prior to the Effecti1.e Time on ternis isith 
respect to such coverage and amounts no less favorable in the aggregate to such directors 
and officers than those of such policy as in effect on the date of this Agreement: pro\-ided 
that Guarantor or Parent may substitute therefor policies of a reputable insurance 
company the ternis of v-hich, including coverage and amount, are no less fa\.orable in the 
aggregate to such directors and officers than the insurance coverage othenvise required 
under this Section 5.05(b); provided however, that in no e\’ent shall Guarantor and Parent 
be required to pay aggregate annual premiums for insurance under this Section 5.05(b) in 
escess of 200% of the amount of the aggregate premiums paid by the Company for the 
year from July 22,2001 through July 22,2002 for such purpose (which premiums for the 
year from July 22,2001 through July 22,2002 are hereby represented and ivarranted by 
the Company to be S327,500), provided that Guarantor and Parent shall nevertheless be 
obligated to provide a policy with the best coverage available as may be obtained for 
such 200% amount and (ii) in the Restated Certificate of Incorporation and By-Lanrs of 
the Surviving Corporation the provisions regarding elimination of liability of directors 
and indemnification of, and advancement of expenses to, officers or directors contained 
in the Restated Certificate of Incorporation attached as Exhibit A and the current By- 
Laws of the Company. 

(c) In the event that Guarantor or Parent or any of their successors or assigns 
(i)  consolidates with or merges into any other person and is not the continuing or 
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surviving corporation or entity of such consolidation or merger or (ii) transfers or 
conveys all or substantially all its properties and assets to any person, then, and in each 
such case, Guarantor and Parent shall cause proper provision to be made so that the 
successors and assigns of Guarantor or Parent, as the case may be, assume the obligations 
set forth in this Section 5.05. 

(d) To the fullest extent permitted by law, from and after the Effective Time, 
all rights to indemnification as of the date hereof in favor of the directors and officers of 
the Company and its subsidiaries with respect to their activities as such prior to the 
Effective Time, as provided in, with respect to the Company, the Restated Certificate of 
Incorporation attached as Exhibit A and the current By-Laws of the Company, or, with 
respect to the Company’s subsidiaries, their respective certificates of incorporation and 
by-law (or similar organizational documents) in effect on the date hereof, or otherwise in 
effect on the date hereof, shall survive the Merger and shall continue in full force and 
effect for a period of not less than six years from the Effective Time; provided, ho\irei.er, 
that in the ei’ent any claini or clainis are asserted or made Ivithin such six-year period, all 
such rights to indemnification in respect of such claim or claims shall continue until the 
final disposition thereof. 

(e) The provisions of this Section 5.05 are intended to be for the benefit of, 
and \{.ill be enforceable by, each Indemnified Party, his or her heirs and his or her 
represent at i\.es. 

SECTIOS 5.06 Fees and Expenses. (a) Except as protided belon., all fees and 
expenses incurred in connection n.ith this Agreement, the Company Voting Agreement, the 
llerger and the other transactions contemplated hereby and thereby shall be pair! by the party 
incurring such fees or expenses, ivhether or not the Merger is consummated. 

(b) In the ei’ent that (i) (A) a Takeover Proposal shall have been made to the 
Company or its stockholders or any person has publicly announced an intention (\vIiich 
has not been nithdrawn) to make a Takeover Proposal, (B) thereafier this Agreement is 
terminated by either Parent or the Company pursuant to Section 7.Ol(b)(i) (but only if the 
Stockholders Meeting has not been held by the date that is five business days prior to the 
date of such termination due to a breach of Section 5.01 by the Company) or 7.Ol(b)(iii) 
and (C) within 12 months after such termination, the Company or any of its subsidiaries 
enters into a definiti1.e agreement to consummate, or consummates, any Takeover 
Proposal (solely for purposes of this Section 5.06(b)(i)(C), the term “Takeover Proposal” 
shall have the meaning set forth in the definition of Takeover Proposal contained in 
Section 4.02(a) except that all references to 20% shall be deemed references to SO%), (ii) 
this Agreement is terminated by the Company pursuant to Section 7.01(f) or (iii) this 
Agreement is terminated by Parent pursuant to Section 7.01(c), then the Company shall 
pay Parent a fee equal to $138 million (the “Termination Fee”) by wire transfer of same 
day funds to an account in the United States designated by Parent (x) in the case of a 
termination by the Company pursuant to Section 7.01(f), concurrently with such 
termination, (y) in the case of a termination by Parent pursuant to Section 7.01(c), ivitliiii 
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two business days after such termination and (z) in the case of a payment as a result of 
any eLrent referred to in Section 5.06(b)(i)(C), upon the first to occur of such events. The 
Company acknowledges that the agreements contained in this Section 5.06(b) are an 
integral part of the transactions contemplated by this Agreement, and that, without these 
agreements, Parent would not enter into this Agreement; accordingly, if the Company 
fails promptly to pay the amounts due pursuant to this Section 5.06(b), and, in order to 
obtain such payment, Parent commences a suit that results in a final, non-appealable 
jud,ment against the Company for the amounts set forth in this Section 5.06(b), the 
Company shall pay to Parent interest on the amounts set forth in this Section 5.06(b) from 
and including the date payment of such amount was due to but excluding the date of 
actual payment at the prime rate of The Chase Manhattan Bank in effect on the date such 
payment was required to be made, together lvith reasonable legal fees and expenses 
incurred in connection with such suit. 

(c) If this Agreement is terminated (i) by the Company pursuant to Section 
7.01(e) (other than on account of a breach of Section 3.02(d), Section 4.03 or Section 
5.03) or (ii) by Parent pursuant to Section 7.01(d), then the non-terminating party shall 
promptly (but not later than five business days after receipt of notice of the amount due 
from the other party) pay to the temiinating party an amount equal to all documented out- 
of-pocket espenses and fees incurred by such terminating party or its affiliates (including 
fees and espenses payable to all legal, accounting, financial, public relations and other 
professional adi-isors) arising out of, in connection \\.it11 or related to the hierger or the 
other transactions contemplated by this Agreement (“Out-of-Pocket Espenses”) not to 
exceed S20 million in the aggregate; pro\fided, hon*ei?er, that if this Agreement is 
terminated under the circumstances described in clauses (i) or (ii) abo1.e by a party as a 
result of a n.illful breach by the non-terminating party, the terminating party may pursue 
an)’ remedies ai.ailable to i t  at Iaw or in equity and such party’s Out-of-Pocket Espe:ises 
shall not be limited to S20 million. 

SECTIOS 5.07. [Intentionally omitted]. 

SECTION 5.0s. Collective Barsaining Agreements. From and after the 
Effective Time, Parent shall cause the Surviving Corporation and its subsidiaries to honor and 
continue to be bound by the terns of all collective bargaining agreements to which the Company 
or any of its subsidiaries is a party (the “Collective Bargaining Agreements”). 

SECTION 5.09. Benefits Matters. (a) For purposes hereof, “Company 
Employees” shall mean those individuals who are employees of the Company and its 
subsidiaries (including those employees who are on vacation, leave of absence, disability or 
maternity leave) as of the Effective Time. 

(b) Subject to Applicable Law and Jud,ments and obligations under 
Collective Bargaining Agreements, Parent shall, and shall cause the Surviving 
Corporation to, give the Company Employees full credit, for all purposes, under any 
employee benefit plans or arrangements maintained by Parent’s (or one of its 
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subsidiaries’) water business in the United States, the Surviving Corporation and their 
respective subsidiaries, and in which Company Employees may become eligible to 
participate for the Company Employees’ service with the Company and its subsidiaries to 
the same extent recognized by the Company and its subsidiaries immediately prior to the 
Effective Time, except for purposes of benefit accrual under defined benefit pension 
plans in which the Company Employees do not participate immediately prior to the 
Effective Time, so long as credit for past service under any such pension plan is also not 
given to other employees employed in Parent’s (or one of its subsidiaries’) water 
businesses in the United States or to the extent giving such credit would result in a 
duplication of benefits (including in respect of benefit accrual under defined benefit 
pension plans) for the same period of service. 

(c) Subject to Applicable Law and Jud,ments and obligations under 
Collective Bargaining Asreenients, Parent shall, and shall cause the Surviving 
Corporation to, (i) ivaive all limitations as to preexisting conditions, exclusions and 
\vaiting periods ivith respect to participation and coverage requirements applicable to the 
Company Employees and, to the extent applicable, any retired employee constituting a 
member of the Retiree Group (as defined below) (any such employee a “Retired 
Employee”) under any \\elfare benefit plans in which such employees may be eligible to 
participate after the Effective Time to the extent waived under the applicable Company 
Benefit Plan immediately prior to the Effective Time and (ii) provide each Company 
Employee (and each Retired Employee) with credit for any co-payments and deductibles 
paid prior to the Effective Time in the calendar year in nfhich the Effective Time occurs 
(or, if later, the year in ii.hich such Company Employee (and each Retired Employee) 
coiiiniences participation) in satisfying any applicable deductible or out-of-pocket 
requirements under any welfare plans in which such Company Employee (and each 
Retired Employee) is eligible to participate after the Effective Time. 

(d) Parent agrees to honor, and shall cause the Sun.ii?ing Corporation to 
honor, the Company Benefit Plans disclosed in the Filed SEC Documents or Section 
3.01 (k)(i) of the Company Disclosure Schedule in accordance with their current terms. 
Subject to Applicable Law and Judgments and obligations under Collecti1.e Bargaining 
Agreements, for a period of 18 months immediately following the Effecti1.e Time, Parent 
shall, or shall cause the Surviving Corporation to, provide to the Company Employees 
compensation (including base pay and annual and long term incentive opportunities) and 
employee benefits (including health, welfare, pension, vacation, savings and severance) 
that are no less favorable in the aggregate than those provided to the Company 
Employees immediately prior to the Effective Time; provided, that for a period of 12 
months immediately following the Effective Time, Parent shall, or shall cause the 
Surviving Corporation to, maintain the Company Benefit Plans in accordance with their 
terms as in effect immediately prior to the Effective Time (other than equity or equity- 
based plans) without any adverse amendment thereto or termination thereof (except as 
required by Applicable Law and Judgments or any Collective Bargaining Agreement). 
Notwithstanding the foregoing, following the Effective Time, there shall be no obligatioIi 
to pro\-ide Company Employees with awards of capital stock of any entity or autards of 
options or other rights of any kind to acquire capital stock of any entity); provided, 
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however, that the value of any equity-based compensation provided to Company 
Employees immediately prior to the Effective Time shall be taken into account in 
determining whether compensation and benefits provided during the 18 months after the 
Effective Time are no less favorable in the aggregate than those provided to Company 
Employees immediately prior to the Effective Time. 

(e) Subject to Applicable Law and Judgments and obligations under 
Collective Bargaining Agreements, Parent shall, or shall cause the Surviving Corporation 
to, provide to the Retiree Group (as defined below), without adverse amendment, the 
post-retirement medical and life insurance benefits as in effect immediately prior to the 
Closing Date (at the same levels, and at the same cost (if any), as in effect immediately 
prior to the Closing Date), provided to Company Employees who are not covered by a 
Collective Bargaining Agreement and their dependents as set forth in the retiree medical 
plan listed in Section 3.Ol(k)(i) of the Company Disclosure Schedule (the “Retiree 
Medical Plan”). The “Retiree Group” means each Company Employee who is not (or 
\vas not while employed) covered by a Collective Bargaining Agreement and ivho, as of 
the Closing Date, (i) is either retired under the terms of the Retiree Medical Plan as in 
effect on the date hereof or (ii) has satisfied all applicable eligibility requirements (under 
the ternis of the Retiree Medical Plan as in effect on the date hereof) necessary to 
conimence receiling benefits if his or her employment lvere terminated at the Effecti1.e 
Time. 

( f )  Subject to Applicable Law and Judgments and obligations under 
Collecti\,e Bargaining Agreements, in the event and to the extent that Guarantor or one of 
its subsidiaries maintains a qualified employer stock onmership plan for the benefit of 
employees employed in Parent’s or one of its subsidiaries’ (or one of their respectilee 
successors’) \\rater business in the United States (a “Guarantor ESOP”), Guarantor shall 
allow all current non-union Company Employees to participate in such Guarantor ESOP 
as soon as practicable after the Effective Time. 

(8) Betjveen the date of this Agreement and the Closing Date, the Company 
shall proiyide Parent commercially reasonable access to the Company Eniplo>.ees for 
purposes of implementing this Agreement. 

(h) The Company shall use its reasonable best efforts to cause the Board of 
Directors of the Company not to exercise any discretion it  possesses solely in respect of 
the transactions contemplated by this Agreement, to expressly set the datz \vhen a 
“change in control” occurs for the purposes of any applicable individual agreement 
covering a Participant (other than to deem such “change in control” to occur no earlier 
than the Effective Time). 

(i) The Company shall take all action necessary (i) to provide that the 
component of the Conipany’s Dividend Reinvestment and Stock Purchase Plan 
permitting independent monthly purchases of Company Common Stock (other than 
purchases of Company Common Stock funded solely by reinvestment of Company 
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dividends) (the “DRSPP Stock Purchase Component”) shall be indefinitely suspended as 
promptly as reasonably practicable following the date of this Agreement (but in no event 
later than immediately following the second stock purchase effected following the date of 
this Agreement under the DRSPP Stock Purchase Component) and (ii) to cause all 
amounts not yet applied as of the date of termination of the DRSPP Stock Purchase 
Component to purchase Company Common Stock under the DRSPP Stock Purchase 
Component to be returned as promptly as practicable following such suspension. 

SECTION 5.10. Public Announcements. Subject to each party’s disclosure 
obligations imposed by law or any applicable securities exchange, and except with respect to any 
Adverse Recommendation Change, Parent and Sub, on the one hand, and the Company, on the 
other hand, shall, to the extent reasonably practicable, consult and cooperate with each other 
before issuing, and give each other a reasonable opportunity to review and comment upon, any 
press release or other public statements (other than routine employee communications) with 
respect to this Agreement, the Company Voting Agreement, the Merger and the other 
transactions contemplated hereby and thereby. The parties agree that the initial press release to 
be issued urith respect to the transactions contemplated by this Agreement shall be in the form 
heretofore agreed to by the parties. 

SECTION 5.1 1. Riehts Agreement. The Board of Directors of the Company 
shall take all action necessary in order to render the Company Rights inapplicable to the Merger, 
the Compani Voting Agreement and the performance of this Agreement. 

SECTION 5.12. Stockholder Litipation. The Company agees  that i t  shall not 
settle or offer to settle any litigation commenced prior to or after the date hereof against the 
Company or any of its directors by any stockholder of the Company relating to this Agreement, 
the Company Voting Agreement, the Merger, any other transaction contemplated hereby or 
thereby, ivithout the prior \vntten consent of Parent (not to be unreasonably \vithheld or delayed). 

SECTION 5.13. Director Resimations. On the Closing Date, the Company 
shall cause to be delivered to Parent duly executed resignations, effective as of the Effective 
Time, of each member of the Board of Directors of the Company and shall take such other action 
as is necessary to accomplish the foregoing. 

ARTICLE VI 

Conditions Precedent 

SECTION 6.01. Conditions to Each Party’s Obligation to Effect the Mercer. 
The obligation of each party to effect the Merger is subject to the satisfaction or \\raker on or 
prior to the Closing Date of the following conditions: 
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(a) Stockholder Approval. The Stockholder Approval shall have been 
obtained. 

(b) Antitrust. Any waiting period (and any extension thereof) applicable to 
the Merger under the HSR Act shall have been terminated or shall have expired and any 
other required approval or waiting period under any other similar competition, merger 
control, antitrust or similar law or regulation or the Investment Canada Act, if applicable, 
the failure of which to obtain or comply with which would be reasonably expected to 
have a material adverse effect, shall have been obtained or terminated or shall have 
expired. 

(c) No Iniunctions or Legal Restraints. No temporary restraining order, 
preliminary or permanent injunction or other order or decree issued by any court of 
competent jurisdiction or other legal restraint or prohibition that has the effect of 
pre1,enting the consumniation of the Merger shall be in effect (collectively, “Legal 
Restraints”). 

(d) Required Consents. The Company Required Consents and the Parent 
Required Consents shall have been obtained prior to the Effective Time and shall haire 
become Final Orders. Any reference in this Agreement to the “obtaining” of any such 
Company Required Consents or Parent Required Consents shall mean making such 
declarations, filings, registrations, giving such notice, obtaining such authorizations, 
orders, consents or approi7als and hairing such waiting periods expire as are, in each case, 
necessary to ai.oid a \.iolation of laiv. A “Final Order” for purposes of this A, mreenien t 
means action by the relevant regulatory authority (i) which has not been relrersed, stai\.ed, 
enjoined, set aside, annulled or suspended and (ii) nith respect to ivhich any ivaiting 
period prescribed by Applicable Law or Judgment before the hlerger and the other 
transactions contemplated hereby may be consummated has expired, and as to nhich all 
conditions to be satisfied before the consumniation of such transactions prescribed by 
Applicable Law or Judgment have been satisfied. 

(e) Stock Redemption. The Stock Redemption shall have been consummated. 

SECTION 6.02. Conditions to Obligations of Guarantor, Parent and Sub. The 
obligations of Guarantor, Parent and Sub to effect the Merger are hrther subject to the 
satisfaction or ivaiver on or prior to the Closing Date of the following conditions: 

(a) Representations and Warranties. The representations and nvarranties of the 
Company contained herein shall be true and correct as of the date of this Agreement and 
as of the Closing Date with the same effect as though made as of the Closing Date 
(except that the accuracy of representations and warranties that by their terms speak as of 
a specified date will be determined as of such date), other than for such failures to be true 
and correct that individually or in the aggregate would not reasonably be expected to 
have a material adverse effect. Parent shall have received a certificate signed on behalf 
of the Company by the chief financial officer of the Company to such effect. For the 

001 i93-0OOj-O? 191 -h3’0? 21 I S?9S.16 11;1? 01 i.26 A51 



49 

purposes of determining the satisfaction of this condition, the representations and 
warranties of the Company shall be deemed not qualified by any references therein to 
materiality generally or to a material adverse effect. 

(b) Performance of Obligations of the Company. The Company shall have 
performed in all material respects all obligations required to be performed by it under this 
Agreement at or prior to the Closing Date, and Parent shall have received a certificate 
signed on behalf of the Company by the chief financial officer of the Company to such 
effect. 

(c) hllatenal Adverse Effect. No material adverse effect shall have occurred 
and there shall be no state of facts, change, development, effect, condition or occurrence 
that u.ould reasonably be expected to have a material adverse effect. 

(d) Required Consents. The Final Orders relating to the Company Required 
Consents and the Parent Required Consents, together with any consents, approvals, 
orders, authorizations and declarations that shall have been obtained following the date of 
this Agreement and prior to the Effective Time in connection with any acquisition of any 
business or person by the Company or any of its subsidiaries, shall not individually or in 
the aggregate impose any terms or conditions, excluding any terms and conditions that 
may be imposed n.ith respect to the acquisitions contemplated by the agreements dated as 
of October 15, 1999 betn.een the Company and certain of its subsidiaries on one hand, 
and Citizens Communications Company (“Citizens”) and certain of its subsidiaries, on 
the other hand, to acquire certain water and nrastewater assets of those Citizens 
subsidiaries, to the extent reflected or referred to in the Proposed Decision of ALJ 
AlcYicar dated as of September 6, 2001 and excluding any terms and conditions that may 
be imposed to the extent attributable to any acquisition of any business or person by 
Guarantor or any of its subsidiaries with respect to which an acquisition agreement is 
entered into or that is publicly announced or consummated after the date of this 
Agreement, that lvould reasonably be expected to have a material adverse effect, or a 
material ad\rerse effect on the combined business, assets, properties, condition (financial 
or othen~ise) or results of operations of the Company and Thanies \Yater Holdings, Inc. 
and their respective subsidiaries taken as a whole. 

SECTION 6.03. Conditions to Obligation of the ComPany. The obligation of 
the Company to effect the Merger is further subject to the satisfaction or waiver on or prior to the 
Closing Date of the following conditions: 

(a) Reuresentations and Warranties. The representations and warranties of 
Guarantor, Parent and Sub contained herein shall be true and correct, as of the date of this 
Agreement and as of the Closing Date with the same effect as though made as of the 
Closing Date (except that the accuracy of representations and warranties that by their 
temis speak as of a specified date will be determined as of such date), other than for such 
failures to be true and correct that individually or in the aggregate would not reasonably 
be expected to impair in any material respect the ability of Guarantor, Parent or Sub to 
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perform its obligations under this Agreement or prevent or materially delay the 
consummation of any of the transactions contemplated by this Agreement. The Company 
shall have received a certificate signed on behalf of Guarantor and Parent by a senior 
officer of each of Guarantor and Parent to such effect. For the purposes of determining 
the satisfaction of this condition, the representations and ivarranties of Guarantor, Parent 
and Sub shall be deemed not qualified by any references therein to materiality generally 
or to a material adverse effect. 

(b) Performance of Obligations of Parent and Sub. Guarantor, Parent and Sub 
shall have performed in all material respects all obligations required to be performed by 
them under this Agreement at or prior to the Closing Date, and the Company shall have 
recei\.ed a certificate signed on behalf of Guarantor and Parent by a senior officer of each 
of Guarantor and Parent to such effect. 

SECTIOS 6.04. Frustration of Closing Conditions. None of the Company, 
Guarantor, Parent or Sub may rely on the failure of any condition set forth in Section 6.01, 6.02 
or 6.03, as the case may be, to be satisfied if such failure was caused by such party’s failure to 
use reasonable best efforts to consummate the Merger and the other transactions contemplated by 
this .4greenient, as required by and subject to Section 5.03. 

ARTICLE 1/11 

Term i n at i on . Ani end m en t and R’ai \*er 

SECTION 7.01. Termination. This Agreement may be temiinated, and the 
llerger ionLemplated hereby may be abandoned, at any time pnor to the EffectiLVe Time, n%etlier 
before or after the Stockholder Approval has been obtained: 

(a) by mutual n i t ten  consent of Parent, Sub and the Company; 

(b) by either Parent or the Company: 

(i) if the Merger shall not have been consummated by March 16, 
2003; provided, however, (A) that the right to terminate this Ageement pursuant 
to this Section 7.Ol(b)(i) shall nct be available to any party whose breach of this 
Agreement has been the primary reason the Merger has not been consuniniated by 
such date, (B) that neither Parent nor the Company may terminate pursuant to this 
clause (b)(i) if on such date all conditions in Article VI shall have been satisfied 
or be capable of being satisfied other than the condition set forth in Section 
G.Ol(e), and the Company shall have mailed a notice of redemption to effect the 
Stock Redemption, and (C) that if on such date a condition set forth in Section 
6.Ol(d) or G.02(d) shall not have been satisfied but all other conditions set forth in 
Article VI shall have been satisfied or be capable of being satisfied, then such 
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date shall be extended to September 16,2003; and provided, further, that if on 
such date (or such extended date pursuant to the immediately preceding proviso, 
as applicable), a condition set forth in Section 6.01 (d) or 6.02(d) shall not have 
been satisfied solely because the period described in clause (ii) of the definition of 
Final Order set forth in Section 6.01(d) shall not have expired, but all of the other 
conditions set forth in Article VI shall have been satisfied or be capable of being 
satisfied, such date shall be extended to the date of expiration of such period (up 
to a maximum of 60 days for such extension); 

(ii) if any Legal Restraint of the type referred to in Section 6.0l(c) 
shall be in effect and shall have become final and nonappealable (provided that 
the party seeking to terminate this Agreement pursuant to this Section 7.0l(b)(ii) 
shall have used its reasonable best efforts to resist, resolve or lift, as applicable, 
such Legal Restraint); or 

(iii) if, upon a vote at a duly held meeting to obtain the Stockholder 
Approi?al, the Stockholder Approifal shall not have been obtained; 

(c) by Parent in the event an Ad\.erse Reconimendation Change has occurred; 

(d) by Parent if the Company shall have breached any of its representations, 
nrarranties or co\.enants contained in this Agreement, Lvhich breach (A) ~vould give rise to 
the failure of a condition set forth in Section 6.02(a) or 6.02(b), and (B) has not been 
cured by :he Company vithin tu’enty business days after its receipt of n?ritten notice 
thereof from Parent; 

(e) b>r the Company if Parent shall have breached any of its representations, 
n.arranties or co\?enants contained in this Agreement, which breach (i) Jvould 
the failure of a condition set forth in Section 6.03(a) or 6.03(b), and (ii) has not been 
cured by Parent Xvithin tn’enty business days after its receipt of Lvritten notice thereof 
from the Company; or 

rise to 

(0 by the Company in accordance with the temis and subject to the 
conditions of Section 4.02(b). 

Xotivithstanding the foregoing, in no event shall Parent terminate this Agreement unless prior to 
the date of such termination Parent shall have complied with Section 7.03 (including paying to 
the Company the Reverse Fee) if applicable. 

SECTION 7.02. Effect of Termination. In the ei’ent of termination ofthis 
Agreement by either the Company or Parent as provided in.Section 7.01, this Agreement shall 
forthis.ith become void and have no effect, ivithout any liability or obligation on the part of 
Parent, Sub or the Company, other than the provisions of the last sentence of Section 5.02(a), 
Section 5.06, this Section 7.02, Section 7.03 and Article 1’111; provided, however, that no such 
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terniination shall relieve any party hereto from any liability or damages resulting from a wilful 
breach by a party of any of its representations, warranties or covenants set forth in this 
Agreement. 

. 

SECTION 7.03. Certain Breaches. If (a) this Agreement is terminated by either 
party pursuant to Section 7.01 (other than (w) the termination of this Agreement by either Parent 
or the Company pursuant to Section 7.01(a) or (b)(iii), (x) the termination of this Agreement by 
Parent pursuant to Section 7.01(c) or (y) the termination of this Agreement by the Company 
pursuant to Section 7.01(f)) at a time when any of the conditions set forth in Section 6.01(c) (to 
the extent relating to the Holding Company Act), 6.01(d) or 6.02(d) have not been satisfied and 
(b) at the time of such termination either (i) Section 3.02(d)(i) is not true and correct such that 
Guarantor, Parent, Sub or any of their respective subsidiaries (A) would be required to register as 
a holding company under the Holding Company Act or (B) would be subject to regulation under 
the Holding Company Act in a manner that would raise substantive questions with respect to the 
onnership by any of them of any water or wastewater business or Guarantor or Parent is in 
breach of Section 4.03(a)(a)(i) or 4.03(a)(a)(ii)(A) or (ii) Section 3.02(d)(i) (other than as set 
forth above) or 3.02(d)(ii) is not true and correct or Guarantor or Parent is in breach of Section 
4.03(a)(a)(ii)(B), 4.03(a)(b)(i), 5.03(a) (to the extent relating to Section 6.01(c) (to the extent 
relating to the Holding Company Act), G.Ol(d) or 6.02(d)) or 5.03(b) (to the extent relating to the 
Company Required Consents and the Parent Required Consents) and, in the case of clause (ii), 
such failure to be true and correct or such breach is the primary cause of the failure of the 
conditions set forth in Section 6.0l(c) (to the extent relating to the Holding Company Act), 
G.Ol(d) or 6.02(d) to be satisfied, then Parent shall pay the Company an amount equal to S138 
million (the “Reiverse Fee”) by \\.ire transfer of same day funds in U.S. dollars to an account in 
the United States designated by the Company ivithin hvo business days after (or, in the case of a 
termination by Parent, concurrently ivith) such termination. Guarantor and Parent ackno\vledge 
that the agreements contained in this Stction 7.03 are an integal part of the transactions 
contemplated by this Agreement, ana that, i14thout these agreements, the Company \vould not 
enter into this Agreement; accordingly, if Parent fails promptly to pay the amounts due pursuant 
to this Section 7.03, and, in order to obtain such payment, the Company commences a suit that 
results in a final, non-appealable judgment against Guarantor or Parent for the amounts set forth 
in this Section 7.03, Parent and Guarantor shall pay to the Company interest on the amounts set 
forth in this Section 7.03 from and including the date payment of such amount was due to but 
excluding the date of actual payment at the prime rate of The Chase Manhattan Bank in effect on 
the date such payment was required to be made, together with reasonable legal fees and expenses 
incurred in connection with such suit. The parties acknowledge and agree that, notwithstanding 
any other provision in this Agreement to the contrary, the Company’s sole and exclusive remedy 
with respect to any and all claims based on or with respect to any failure of Section 3.02(d) to be 
true and correct or any breach of Section 4.03(a)(a), 4.03(a)(b)(i), 5.03(a) (to the extent set forth 
abo1.e) or 5.03(b) (to the extent set forth above), in circumstances where the Company is entitled 
to payment of the Reverse Fee (other than any claims resulting from a willful breach by 
Guarantor or Parent or any of their respective subsidiaries of Section 3.02(d), 4.03(a)(a), 
4.03(a)(b)(i), 5.03(a) (to the extent set forth above) or 5.03(b) (to the extent set forth above)) 
shall be the payment of the Reverse Fee pursuant to this Section 7.03. 
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SECTION 7.04. Amendment. This Agreement may be amended by the parties 
hereto at any time prior to the Effective Time, whether before or after the Stockholder Approval 
has been obtained; provided, however, that after the Stockholder Approval has been obtained, 
there shall be made no amendment that by law requires further approval by stockholders of the 
parties without the further approval of such stockholders. This Agreement may not be amended 
except by an instrument in writing signed on behalf of each of the parties hereto. 

SECTION 7.05. Extension; Waiver. At any time prior to the Effective Time, 
the parties may (a) extend the time for the performance of any of the obligations or other acts of 
the other parties, (b) waive any inaccuracies in the representations and warranties contained 
herein or in any document delivered pursuant hereto or (c) waive compliance with any of the 
agreements or conditions contained herein; provided, however, that after the Stockholder 
Approval has been obtained, there shall be made no waiver that by law requires further approval 
by stockholders of the parties \vithout the further approval of such stockholders. Any agreement 
on the part of a party to any such extension or waiver shall be k7alid only if set forth in an 
instrument in \vriting signed on behalf of such party. The failure or delay by any party to this 
Agreement to assert any of its rights under this Ageenlent or otherwise shall not constitute a 
u.ai\rer of such rights nor shall any single or partial exercise by any party to this Agreement of 
any of its rights under this Agreement preclude any other or further exercise of such rights or any 
other rights under this Agreement. 

ARTICLE 1’111 

Generzl Proirisions 

: 8.0 Nonsunival of Representations and Il’arranties. None of the 
representations and n,arranties in  this Agreement or in any instrument delivered pursuant to this 
Agreement shall sunive the Effective Time. This Section S.01 shall not limit any coi.enant or 
agreement of the parties \\.hich by its terms contemplates perforniance after the EffectiiTe Time. 

SECTION 8.02. Notices. All notices, requests, claims, demands and other 
communications hereunder shall be in writing and shall be deemed given if delivered personally 
or one business day after being sent by overnight courier (providing proof of delivery) to the 
parties at the following addresses (or at such other address for a party as shall be specified by 
like notice): 

if to Guarantor, Parent or Sub, to: 

Thames Water Plc 
Cleanvater Court 
Vastern Road 
Reading RGI 8DB 
United Kingdom 

Attention: Bill Alexander 
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(b) “knowledge of the Company” means the actual knowledge of those 
individuals set forth in Section S.O3(b) of the Company Disclosure Schedule; 
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Janet Ravenscroft 

with a copy to: 

R\VE Aktiengesellschaft 
Opemplatz 1,45128 
Essen, Germany 

Attention: General Counsel 

with,a copy to: 

Cravath, Swaine & Moore 
\Vo r 1 d w i d e P 1 aza 
S25 Eighth Avenue 
S e w  York, h?’ 100 19 

Attention: Peter S. \Vilson, Esq. 
Mark I. Greene, Esq. 

if  to the Company, to: 

American \!‘ater \irorks Company, Inc. 
1025 Laurel Oak Road 
\‘oorliees, NJ OS033 

Attention: I!‘. Timothy Pohl 

\\.it11 a copy to: 

Sinipson Thacher 6r Bartlett 
425 Lexington Avenue 
Ken. York, h?’ 100 1 7 

Attention: Caroline B. Gottschalk, Esq. 
Peter S. Malloy, Esq. 

SECTION S.03. Definitions. For purposes of this Agreement: 

(a) an “affiliate” of any person means another person that directly or 
indirectly, through one or more intermediaries, controls, is controlled by, or is under 
common control with, such fust person; 
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(c) “knowledge of Guarantor and Parent” means the actual knowledge of 
those individuals set forth in Section 8.03(c) of the Parent Disclosure Schedule; 

(d) “material adverse effect” means any material adverse change or effect (i) 
on the business, assets, properties, condition (financial or otherwise) or results of 
operations of the Company and its Subsidiaries, taken as a whole, or (ii) which would 
reasonably be expected, directly or indirectly, to prevent or materially impede or delay 
the consummation of the Merger or the other transactions contemplated by this 
Agreement, except in the case of either (i) or (ii) for any change or effect (w) set forth in 
Section 8.03(d) of the Company Disclosure Schedule, (x) relating to financial markets or 
the economy in general, (y) affecting the water services or wastewater services industries 
generally and not specifically relating to the Company or its subsidiaries, or (2) to the 
extent attributable to or resulting from the public announcement of the transactions 
contemplated by this Agreement or the identity of Guarantor or Parent or their 
subsidiaries as the acquiring person in the Merger including any loss of customers or 
employees or condemnation proceedings resulting therefrom; 

(e) “person” means an individual, corporation, partnership, joint venture, 
association, trust, limited liability company, Goi.ernmenta1 Entity, unincorporated 
organization or other entity; 

( f )  a “Significant Subsidiary” of any person means any subsidiary of such 
person that constitutes a significant subsidiary u-ithin the meaning of Rule 1-02 of 
Regulation S-X of the SEC; 

(g) a “subsidiary” of any person means another person (i) of n.hich 50% or 
more of the capital stock, \Toting securities, other voting ouxership or voting partnership 
interests having voting poner under ordinary circumstances to elect directors or similar 
members of the governing body of such corporation or other entity (or, if there are no 
such i.oting interests, 50% or more of the equity interests) are olvned or controlled, 
directly or indirectly, by such first person or (ii) of which such first person is a general 
partner; and 

(h) a “n~holly owned subsidiary” of any person means a subsidiary of which 
99% or more of the common equity securities having voting polver under ordinary 
circumstances to elect directors or similar members of the governing body of such 
corporation or other entity (or, if there are no such equity securities having such voting 
po\ver, 99% or more of the equity interests) are owned or controlled, directly or 
indirectly, by such first person. 

SECTION 8.04. Interpretation. When a reference is made in this Agreement to 
a Section, Subsection or Schedule, such reference shall be to a Section or Subsection of, or a 
Schedule to, this Agreement unless otherwise indicated. The table of contents and headings 
contained in this Agreement are for reference purposes only and shall not affect in any ivay the 
meaning or interpretation of this Agreement. Whenever the words “include,” “includes” or 
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< b ’  including” are used in this Agreement, they shall be deemed to be followed by the words 
‘fvithout limitation.” The words “hereof,” “herein” and “hereunder” and words of similar import 
\\.hen used in this Agreement shall refer to this Agreement as a whole and not to any particular 
provision of this Agreement. The temi “or” is not exclusive. The definitions contained in this 
Agreement are applicable to the singular as well as the plural forms of such terms. A n y  
agreement or instrument defined or referred to herein or in any agreement or instrument that is 
referred to herein means such agreement or instrument as from time to time amended, modified 
or supplemented. References to a person are also to its permitted successors and assigns. 

SECTION 8.05. Guarantee. In connection with the Merger and the other 
transactions contemplated by this Agreement, Guarantor hereby irrevocably, absolutely and 
unconditionally guarantees the due, punctual and complete performance and payment (and not 
merely collection) in full of all obligations and liabilities of Parent, Sub and the Surviving 
Corporation under this Agreement, and of any other person to whom any of their obligations 
shall be assigned in accordance \Xrith Section S.09, as and when due and payable or required to be 
perfornied pursuant to any provisions of this Agreement, subject to the terms and conditions 
thereof (the “Guaranteed Obligations”) and agrees that the Company shall be entitled to enforce 
directly against Guarantor any of the Guaranteed Obligations. To the hllest extent permitted by 
Applicable Law, Guarantor waives presentment to, demand of payment from and protest to any 
other person of any of the Guaranteed Obligations, and also waives notice of acceptance of its 
guarantee and notice of protest for nonpayment. The obligations of Guarantor hereunder shall 
not be subject to any reduction, limitation, impairment or termination for any reason, including 
any claim of n.ai\.er, release, surrender, alteration or compromise, and shall not be subject to any 
defense or setoff, counterclaim, recoupment or termination whatsoever by reason of the 
ini.alidity, illegality or unenforceability of the Guaranteed Obligations, or othenvise. 
Sot\\-ithstanding any of the foregoing, nothing herein shall be deemed to 1vaiI.e or liniit 
Guarantor’s ability to assert any claims, defenses or other rights that Parent or Sub may ha;e 
under this A, Ore ement. 

SECTION S.06. Counterparts. This Agreement may be executed in one or more 
counterparts, all of which shall be considered one and the same agreement and shall become 
effecti1.e \\*hen one or more counterparts have been signed by each of the parties and deliivered to 
the other parties. 

SECTION S.07. Entire Aueement; No Third-Partv Beneficiaries. This 
Agreement, together with the Company Disclosure Schedules, the Parent Disclosure Schedules 
and the Exhibits (a) constitutes the entire agreement, and supersedes all pnor agreements and 
understandings, both \\rritten and oral, (other than the Confidentiality Agreement), among the 
parties with respect to the subject matter hereof and thereof and (b) except for the provisions of 
Section 5.05, are not intended to confer upon any person other than the parties hereto and thereto 
(and their respective successors and assigns) any rights or remedies. 

SECTION S.08. Governing Law. This Agreement shall be governed by, and 
construed in  accordance with, the laws of the State of Delaware, regardless of the lalvs that might 
otherwise go\*ern under applicable principles of conflicts, of laws thereof. 
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SECTION 8.09. A s s i m e n t .  Neither this Agreement nor any of the rights, 
interests or obligations hereunder shall be assigned or delegated, in whole or in part (except by 
operation of law), by any of the parties hereto without the prior written consent of the other 
parties hereto, and any attempt to make any such assignment without such consent shall be null 
and \void. Notwithstanding the foregoing, Parent or Sub may assign, in its sole discretion, any of 
or all its respective rights, interests and obligations under this Agreement to Guarantor or to any 
direct or indirect wholly owned subsidiary of Guarantor with written notice to the Company and 
upon taking of any actions required by the DGCL with respect thereto (including amending this 
Agreement if necessary), provided that the Company agrees to provide reasonable assistance to 
Parent Lvith any such actions and agrees to execute any such amendments to this Agreement, but 
no such assignment shall relieve Parent or Sub of any of their respective obligations hereunder; 
pro\-ided, howe\’er, that Parent and such substitute subsidiary shall represent and warrant to the 
Company, on the day such substitution is to be effective, the representations and warranties set 
forth in Section 3.02; provided, further, that no action shall be taken that would require the 
Company to amend or supplement in any material respect the Proxy Statement at any time after 
the Proxy Statement has first been mailed to the Company’s stockholders or materially delay or 
impede the consunimation of the Merger. Subject to the preceding sentence, this Agreement 
shall be binding upon, inure to the benefit of and be enforceable by, the parties hereto and their 
respective successors and assigns. 

SECTION S.10. Enforcement. The parties agree that irreparable damage n.ould 
occur in  the event that any of the provisions of this Agreement ivere not performed in accordance 
n.ith their specific ternis or ivere othenvise breached. It is accordingly agreed that the parties 
shall be entitled to an injunction or injunctions to prevent breaches of this Agreement and to 
enforce specifically the terms and provisions of this Agreement in any court of the United States 
located in the State of Delanwe or in any Dela\i?are state court, this being in addition to any 
other remedy to n*hich they are entitled at law or in equity. In addition, each of the parties hereto 
(a) consents to submit itself to the personal jurisdiction of any court of the United States located 
in the State of Delanwe or of any Delaivare state court in the ei’ent any dispute arises out of this 
Agreement or the transactions contemplated by this Agreement, (b) agrees that i t  v,dl not attempt 
to deny or defeat such personal jurisdiction by motion or other request for 1eai.e from any such 
court and (c) agrees that it will not bring any action relating to this Agreement or the transactions 
contemplated by this Agreement in any court other than a court of the United States located in 
the State of Delaware or a Delaware state court. By the execution and delivery of this 
Agreement, each of Guarantor and Parent appoints CT Corporation System, Corporation Trust 
Center, 1209 Orange Street, Wilmington, DE 19801, as its agent upon which process may be 
senred in any such legal action or proceeding. Senlice of process upon such agent, together \\rith 
notice of such service given to Guarantor or Parent in the manner specified in Section 8.02 shall 
be deemed in every respect effective sentice of process upon Guarantor or Parent in any legal 
action or proceeding. 

SECTION 8.1 1. Severability. If any tern or other provision of this Agreement 
is invalid, illegal or incapable of being enforced by any rule or law, or public policy, all other 
conditions and provisions of this Agreement shall nevertheless remain in full force and effect so 
long as the economic or legal substance of the transactions contemplated hereby is not affected 
in any manner materially adverse to any party. Upon such determination that any term or other 
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provision is invalid, illegal or incapable of being enforced, the parties hereto shall negotiate in 
good faith to modify this Agreement so as to effect the original intent of the parties as closely as 
possible in an acceptable manner to the end that transactions contemplated hereby are fulfilled to 
the extent possible. 

SECTION 8.12. Waiver of Jurv Trial. Each party waives, to the fullest extent 
permitted by law, any right it  may have to a trial by jury in respect of any action, suit or 
proceeding arising out of or relating to this Agreement or the transactions contemplated by this 
Agreement. 
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IN WITNESS WHEREOF, Guarantor, Parent, Sub and the Company have caused 
this Agreement to be signed by their respective officers thereunto duly authorized, all as of the 
date first ivritten above. 

RWE AKTIENGESELLSCHAFT, 

By: 
Name: 
Title: 

By: 
Name: 
Title: 

TH.4MES WATER AQUA HOLDIXGS GIIBH, 

Title: 

Title: 

M O L L 0  ACQUISITIOX COIIPXhT,  

By: 
Name: 
Title: 

AMERICAN WATER WORKS COXIPGhn', INC., 

By: 
Name: 
Title: 



[ Draft-September 1 4, 2001 3 

P r o i e c t P.D o 1 1 o 
Sumrnarv of Meraer Aareeinent 

Parties 

. Regal, Farent (the holding company for Trident and for 
Regal's other water subsidiaries), Sub (a wholly-owned 
subsidiary of Parent established for purposes of the 
merger) and Apollo. 

S t r7d ctu re 

7- -he agreement is a binding commitnent to acqzire -:-~cllo 
13 a single ste, xerger folloxing which Apollo v:l-: . . -  
becoxe a xholly-ov.,ned subsidiary of larent. 

legal will unccnditionally guarantee all 2arent ' s c~iigations . .  under t h e  agreenent. 

Certain significazt stockholders of ?.,olio :::-- _ .  cy--.- -"'Go 

to ;.ace in favcr of t h e  transaction. 

In t h e  merger, steckhclcers xi11 receive $ i * J  p e r  
share in cash and option holders $:ill receive an a~.:,?.z 
in cash e q x a l  to the spread between c;?e cash rerqer 
ccnsideraticn and the exercise price of their c s t i c n s .  

.;3cllo's outstanding ?referred s t o c k  and ?reference 
scock \;ill be redeexed in accordance with c h e i r  tez?s 
zricr to the xerger. 

?,eDresentaticns and i.:arranties 

The agreement contains representaticns and v:arranties 
. by Apollo that are custoinary for a transaction of chis 
nature. 
  pol lo's business are generally limited to those 
matters which would have a material adverse effect on 
.&pollo and its subsidiaries, taken as a whole. 

Representations and warranties relating to 

. The determination of a material adverse effect will 
exclude effects attributable to changes in the eco2cny 
or industry generally and effects attributable to the 
Dublic announcement of the merger or the identity of 
the purchaser. 
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The agreement contains customary representations and 
warranties by Regal. 
as to 

In addition, Regal will represent 

- Regal and its subsidiaries not being regulated as 
a public utility holding company o r  public utility 
under U.S. federal or state law. 

Regal and its subsidiaries not owning any shares 
of F.pollo common stock as of the date of the 
rnerger agreement. 

- 

- Xegal not being aware of any facts which would 
materially adversely affect Regal's ability to 
o b t a i n  the required regulatory consents. 

Cz.nduct of Sasiness bv P . ~ o l l o  

. The agreement contains a customary covenant of .:-pollo 
to cperate its business in the ordinary cc.drse b e t ~ e e n  
signing and closing. 

The acreezent also c c n t a i z s  ?revisions lir;.,itinc: - - C Y - -  L c - L c i ? .  

acticns by +L.?sl lo 5etr:een sicnins and  -: L . - o s i n c f  
znc~uding (I) 3aying c i v i d e n d s  , ( 2 )  issuing capital 
stock, ( 3 )  ~ 2 l : i n g  acqxisitiens, ( 4 )  selling asset-, ( 5 )  
incurring :nzeDtedness, ( 6 )  ~ a k i n g  capital 
es?enditures , 
cc.~pensaticn o r  benefits o r  ( 8 )  entering ints cercain 
csntracts, in each case with agreed exceptions. 

. .  

. . .  
( 7 )  m a k i n g  cercain chances in e.n?=loyee 

In the area cf acqxisitions 

- f . .pol lc  is free to rnake acqxisitions of reqxlated 
businesses and businesses cb.-ned by municipal or 
local governmental entities without seeking 
Xegal's approval so long as such acquisitions are 
less than $300,000,000 in the aggregate. 

h p o l l o  is free to make any other acquisitions 
without seeking Regal's approval so long as such 
acquisitions are less than $100,000,000 in the 
aggregate. 

- 

  pol lo is free to make any acquisition if Regal o r  
any of its subsidiaries are also bidding on the 
tarqet. 
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Covenants Relatinu to Closinq 

Both parties have agreed to use reasonable best efforts 
to obtain the required state public utility commission 
approvals and otherwise close the transaction. 

Both parties will agree not to take any action which 
would materially impede or delay obtaining the required 
state public utility commission approvals or the 
consummation of the merger. In addition, Regal has 
agreed not to make certain acquisitions, as described 
in more detail in Annex A .  

. 3egal has agreed to pay to Apollo $140 million if the 
transaction is terminated at a time when the required 
regulatory approvals have not been received and Regal 
is in breach of its representation regarding its 
regxlatory status, its agreement to use reasonable best 
efforts to obtain the required state public utility 
conmission approvals or its agreement not to take any 
action which would materially impede or delay ojtaining 
the required state pablic utility conmission apprcvals. 
r -his provision is described in nore detail in ;...nnex 3. 

:ea: Trotection 

The agreement contains custcmary provisions restricciz? 
.;pollo's ability to seek another transaction 
s h o p " ) ,  as well as exceptions vhich allow its Soar6 to 
accept a superior proposal ("fiduciary out") , bur  only 
if Farent has not natched the suserior proposal :.:itkin 
five business days notice of Apollo's 
accept it. 

( " n o  

intention to 

The agreement contains a customary provision requiring 
A p o l l o  to pay to Regal $140 million if the transaction 
is terminated by F.pollo to take a connpeting offer or in 
certain other limited circumstances where Apollo agrees 
to another transaction or does not 
transaction. 

recommend this 

hdditional Covenants 

The agreement contains a provision allowing Regal and 
its subsidiaries to acquire up to 4.9% of Apollo's 
common stock, but only after Apollo's shareholders 
meeting has occurred. 

. 
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The agreement contains a customary provision requiring 
Apollo to prepare a proxy statement, with Regals's 
assistance, and convene a meeting of Apollo's 
shareholders as soon as reasonably practicable. 

The agreement contains a customary provision allowing 
Regal to obtain information from Apollo and requiring 
both parties to cooperate in developing a plan for the 
orderly integration of their businesses between signing 
and closing. 

The agreement contains a customary provision requiring 
Regal to indemnify Apollo's officers and directors for 
past acts and to keep in place Apollo's current 3 & 0  
inszrance for 6 years. 

The agreement contains Regal's commitment to keep in 
place all of Apollo's benefit plans 
based p l a n s )  for 12 months after the closing r . : i thouc 
any chanqe and to provide benefits for 18 months to 
.'..pollo's employees that are no less favorable in the 
aqgregate than those they received prior to clcsinq. 

(other than stcck 

. r - 7  -.io agreement ccntains the follo;.ring closing 
^ C ?  -"..citicns: 

- ?!either party is required to close if there is a 
fzilure to obtain state public utility c c....,1l.s --- 
aprovals that are required or a failure K O  okrain 
certain other gcvernmental approvals which ;.:c~ld 
have a material adverse effect. 

icn 

- Xegal is not required to close if the terzs and 
conditions imposed in connection with the receipt 
of required state public utility commission 
approvals would have a material adverse err ~ ~ e c t .  

- There are other customary conditions such as the 
approval of Apollo's stockholders, required 
antitrust approvals, no legal restraints 
preventing the transaction and no material 
breaches of covenants or breaches of 
representations and warranties which would result 
in a material adverse effect. 
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Termination 

The agreement will terminate after eighteen months if 
all closing conditions other than required state public 
utility commission approvals are not received by such 
date (an extension of no more than eight months 
permitted to obtain these approvals and to allow them 
to become final orders). 

is 

The agreement also contains other customary termination 
provisions allowing termination: 

by x u t u a l  agreement of the parties; 

- by Xegal if Apollo's Board withdraws its 
recoxzendation for the transaction o r  recaz7,ends 
an alternate transaction; 

- by either Xeqal o r  ?.sollo if the other party 
n a t e r i a l l y  breaches its representations, 
warranties o r  covenants and does not cxre s.~ch 
Creach; and 
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subsidi 

Proiect Avollo 
Aareements Relatina to Certain Acauisitions 

FJithout Apollo's consent, Regal and its 
ries (50% or more owned companies) may not take any 

action which would materially impede or delay obtaining the 
required state public utility commission approvals or the 
consunmation of the merger. It has also been specifically 
agreed that Regal and its subsidiaries may not directly or 
indirectly make the following types of acquisitions without 
Apollo's consent: 

1. The acquisition of any U.S. water o r  wastewater 
services conpany that is regulated by a state 
psblic utility connission o r  is owned or cperatec 
by a municipality or Local governnental entity for 
xore than $20 xnillion (including the assum~ticn of 
deht) . 

2 .  

3 T h e  acqaisiEicn o f  ! a )  
s - h j s c t  3 e g a l  c r  a ~ y  cf its subsidiaries to 
regnlatizn under ?USCA in any nanner sther t h a n  as 
descrlbed in point 2 zjove or (b) any U . S .  c a s  e r  
electric utility, 
(b ) ,  if ssch business is subject to regulaticn a s  
a g a s  o r  electric utility by a state pablic 
utility csmission in certain states that the 
parties agree are important fron a business or 
regulatory standpoint. These states are 
Pennsylvania, Missouri, New Jersey, Indiana, 
Illinois, West Virginia, California, Kentucky, Ne\: 
York, Arizona, Connecticut, New Mexico, Ohio, 
Virginia and New Hampshire and possibly Tennessee, 
I ohia , Mas sac hu s et t s , Ha wa i i , Maryland and 
Michigan. 

any business that ;3cxlc 

in the case of either ( a )  c r  

If Regal requests Apollo's consent for any of the 
acquisitions covered by points 1 through 3 above, Apollo nay 
not unreasonably withhold or delay its consent. In the case 
of any acquisition by Regal or its subsidiaries that is 
covered by point 3 above, Apollo may oniy withhold its 
consent if it deternines that such acquisition would 
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reasonably be expected to materially impede cr delay the 
consunmation of the merger. 

Note: Since the limitations on acquisitions 
described above apply both to direct and indirect 
acquisitions by Regal or its subsidiaries, 
could impact Regal's ability to do a transaction with 
another non-U.S. company that has some business in the 
United States that is of the type described in points 1 
through 3 above. 

these provisions 
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Iieverse Break-UD Fee 

If the merger agreement is terminated (i) by 
either Regal or Apollo because twenty four months have 
passed and the required state public utility commission 
approvals have not been received by such date, (ii) by 
either Regal or Apollo because Apollo's stockholders have 
not approved the merger, Iiii) by Apollo because Regal has 
materially breached its representations, 
covenants and not cured such breach or 
Apollo has materially breached its representations, 

and at 
t5e tine of such ternination the required state public 
utility ccxnission approvals have not been obtained o r  the 
terms and  conditions inposed in connection with obtaining 
such approvals v:ould have a inaterial adverse effect, then 
?iecal has  agreed to pay to P-po'lo $140 million if at s;ic'. 
: ize 

warranties or 
(iv) by Regal because 

..- ...crranties or covenants and not cured such breach, 

. .  
L .  3eqal is in breach of its representaticn reSara:.?,- 

szbsidiaries a n d  as a result ?,?gal o r  ariy cf ics 
subsidiaries is reqzired to register a s  a hsldi:~ 
ccmpany under 2LJ:C-L. o r  is subject ?.o reqzlaricn 

s:bstantive questicns with respect to rhe 

y,.; a s t e . .;Gter . - bxsiness. 

rhe ~ ' J D - ~ c  . -  utility cperaticns of ?,eqal a?d ics 

.." -.,der 3U:iCA in a r;,ar,ner that v:oulci raise 

n , - -  ,...., ership by any of the3 of any water c r  

?.egal is in breach of its agreernent nct to accuire 
o r  permit any of its subsidiaries to acquire s n y  
U. S. water o r  ;.:astesater services ccmpany t h a ~  1 s  
regulated by a state public utility co~~,m~ssicn cr 
is owned or operated by a nunicipality o r  l o c a l  
governmental entity for more than $20 million 
(including the assumption of debt), 
Apollo's consent. 

2 .  

without 

I 
I 

3 .  Regal is in breach of its agreement not to acquire 
or permit any of its subsidiaries to acquire any 
business that would cause Regal or any of its 
subsidiaries to be required to register as a 
holding company under PUHCA or subject any of thea 
to regulation under PUHCA in a manner that would 
raise substantive questions with respect to the 
ownership by any of them of any water or 
wastewater business, xithout Apollo's consent. 
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4. Regal is in breach of its representation regarding 
the public utility operations of Regal and its 
subsidiaries in any manner other than as described 
in point 1 above or its representation regarding 
regulation as a public utility by public utility 
commissions. 

5. Regal is in breach of its agreement not to acquire 
or permit any of its subsidiaries to acquire (a) 
any business that would subject Regal or any of 
its subsidiaries to regulation under PUHCA in any 
manner other than as described in point 3 above or 
(b) any U.S. gas or electric utility, in the case 
of either (a) or (b), if such businesses is 
subject to regulation as a gas or electric utility 
by a state public utility commission in the states 
that the parties agree are important from a 
business or regulatcry standpoint, h-ithout 
hpollo's ccnsent. 

6. ?.egal 1 s  in breach of its agreement to use its 
reascnable best efforts to obtain the req.dire6 
state public utility co~x-~ission approvals. 

7. Xegal is in breach cf its agreen?ent not to tzke 
any action xhich ~ o u l c !  xterially impede o r  d e l a y  
cbtaininq the required state public utility 
coxnission asprovals. 

xega l  will not be required to pay the $140 r,i--.:s: . -  
.c - e e  to Apollo with respect to an17 of the breaches described 
:n points 4 thrcugh 7 above unless such breach is the 
~ r i n n a r y  cause of tile failure to obtain the required s t a c e  
pxblic ctility comxission approvals or the terms and 
conditions imposed in connection with obtaining such 
approvals having a material adverse effect. 
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PROPOSED CHANGES IN CONDITIONS 
RECOhlMENDED BY STAFF 

1. AAWC shall not seek recovery of any excess of cost over book value paid pursuant to the 

reorganization at anytime in the future from this Commission. 

2. AAWC shall not seek recovery of any costs associated with the reorganization, including 

internal corporate costs, in any future Arizona rate proceeding. 

3. AAWC and its affiliates will comply with R14-2-801 et seq. pertaining to affiliated interests, 

or seek Commission authorization for any waivers thereof, including the provisions of R14- 

2-804 relating to transaction of business with and access to the books and records of any 

affiliate, including the production of records upon request at AAWC’s local business 

headquarters or elsewhere in the Phoenix metropolitan area. 

4. AAWC shall not adjust any existing account amounts as a result of the reorganization. 

AAWC may make normal accounting adjustments that would have occurred absent the 

reorganization. 

5. In future rate proceedings filed after the effective date of the reorganization, AAWC shall 

have the burden of demonstrating that any cost overhead allocations and direct charges 

resulting from the reorganization including, but not limited to, the addition of layers of 

management, are rcasonable and provide a benefit to AAWC and/or its customers. 

6. AAWC shall not allow the reorganization to diminish local (Arizona) staffing that would 

result in service degradation. 

7. AAWC shall not allow its quality of service to diminish; the number of service complaints 

should not increase, the response time to service complaints should not increase, and service 

interruptions should not increase as a result of the reorganization. 

8. AAWC shall continue to maintain its business headquarters in Arizona and fully operational 

local (Arizona) field offices, as appropriate to maintain the quality of its service. However, 

AAWC is not precluded from making local operational changes in connection with 
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integrating the water and wastewater systems acquired from Citizens Communications and 

any future acquisitions into AAWC’s local operations. 

9. If AAWC ever plans to share with affiliates, or other entities, any information made available 

to AAWC solely by virtue of the company/customer relationship, such as billing information 

and services received by a customer, it shall notify the Commission at least 180 days in 

advance. Such notice shall, at a minimum, identify the intended use of the information. 

AAWC shall also, at the time of the filing of the 180-day notice, file a tariff setting forth 

appropriate customer notification procedures to inform customers about the sharing. 

10. If AAWC ever shares any customer information with affiliates, or other entities, it shall 

maintain accurate records of revenues earned as a result and make those records available to 

Staff upon request with ten days notice. For the purpose of this condition and Condition 9 

above, customer information that is prohibited from disclosure does not include a customer’s 

name, address or service location, telephone number and other information available by 

means of sources to which the general public may have access. 

11. AAWC shall not use any utility plant or other property, that is used or necessary for the 

provision of utility service, for any unregulated activity unless AAWC maintains appropriate 

books and records of account detailing the nature of such unregulated activity and providing 

appropriate allocations of plant, revenue and expenses between activities relating to AAWC’s 

provision of utility service and the unregulated activity. AAWC’s books and records 

concerning all unregulated activities shall be subject to the Commission’s review on 

reasonable notice and will be made available in the Phoenix metropolitan area. 

12. AAWC shall maintain a minimum common equity ratio of 35 percent of total capital. 

AAWC’s total capital is defined as common equity, preferred equity, and long-tern debt. 

AAWC shall not make remittances or pay dividends to AWW unless AAWC’s common 

equity is at least 35 percent of total capital. If AAWC’s common equity falls to 30 percent of 

total capital, AWW shall provide a cash infusion of equity sufficient to bring AAWC’s 

common equity ratio back to a minimum of 35 percent of total capital. AAWC shall not be 



prohibited from requesting that the foregoing equity percentages be decreased based on 

changes in capital markets or other conditions that make it prudent to alter AAWC’s capital 

structure. 

13. The cost of debt for purposes of setting rates in AAWC’s rate proceedings, filed within three 

years from the effective date of the reorganization, shall reflect a rating of A- (S&P) / Baal 

(Moody’s) or higher. For the purposes of this condition, the cost of debt shall be determined 

as of the date on which the interest rate or other debt cost is actually fixed by the lender. 

14. AAWC and its affiliates agree that in future Commission proceedings, they shall not seek a 

higher cost of capital than that which AAWC would have been authorized on its as a stand- 

alone entity. Specifically, no capital financing costs (either debt or equity) should increase 

by virtue of the reorganization. 

15. AAWC shall refrain from filing any non-emergency rate increase requests for one year from 

the closing date of the reorganization; provided, however, that AAWC may file rate increase 

requests prior to the reorganization’s closing date, and any such requests will not be subject 

to the conditions set forth herein. 



PROPOSED COMPANY CONDITIONS WITH 
STAFF'S PROPOSED CHANGES HIGHLIGHTED 

1. AAWC shall not seek recovery of any excess of cost over book value paid pursuant to the 

reorganization at anytime in the future from this Commission. 

2. AAWC shall not seek recovery of any costs associated with the reorganization, including 

internal corporate costs, in any future Arizona rate proceeding. 
. .  

3. AAWC and its affiliates 

R I A  
I\L 1 

--shall provide their books and 

record s -, > upon request- 

$a in the Phoenix metropolitan area. AAWC a nd its 

affiliates shal 1 also provide access to t heir books and records where such docu ments are 

maintained, 

4. AAWC shall not adjust any existing account amounts as a result of the reorganization. 

AAWC may make normal accounting adjustments that would have occurred absent the 

reorganization. 

5.  In future rate proceedings filed after the effective date of the reorganization, AAWC shall 

have the burden of demonstrating that any cost overhead allocations and direct charges 

resulting from the reorganization including, but not limited to, the addition of layers of 

" .  

management, are reasonable and provide a &benefit to AAWC and/or its customers. 

6 .  AAWC shall not allow the reorganization to diminish local (Arizona) staffing that would 

result in service degradation. 

7. AAWC shall not allow its quality of service to diminish; the number of service complaints 

should not increase, the response time to service complaints should not increase, and service 

interruptions should not increase as a result of the reorganization. 

8. AAWC shall continue to maintain its business headquarters in Arizona and fully operational 

local (Arizona) field offices, as appropriate to maintain the quality of its service. 
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9. If AAWC ever plans to share with affiliates, or other entities, any information made available 

to AAWC solely by virtue of the company/customer relationship, such as billing information 

and services received by a customer, it shall notify the Commission at least 180 days in 

advance. Such notice shall, at a minimum, identify the intended use of the information. 

AAWC shall also, at the time of the filing of the 180-day notice, file a tariff setting forth 

appropriate customer notification procedures to inform customers about the sharing. 

10. If AAWC ever shares any customer information with affiliates, or other entities, it shall 

maintain accurate records of revenues earned as a result and make those records available to 

Staff upon request with ten days notice. For the purpose of this condition and Condition 9 

above, customer information that is prohibited from disclosure does not include a customer’s 

name, address or service location, telephone  number^ 

11. AAWC shall not use any utility plant or other property, that is used or necessary for the 

provision of utility service, for any unregulated activity unless AAWC maintains appropriate 

books and records of account detailing the nature of such unregulated activity and providing 

appropriate allocations between activities relating to AAWC’s 

provision of utility service and the unregulated activity. AAWC’s books and records 

concerning all unregulated activities shall be subject to the Commission’s review rn 

-and &shall be made available in the Phoenix metropolitan area or. at the 

Commission’s reaues t. where the records ar e maintained on ten davs ’ notice. 

12. AAWC shall maintain a minimum common equity ratio of 35 percent of total capital. 

AAWC’s total capital is defined as common equity, preferred equity, and long-term debt, 

AAWC shall not make remittances or pay dividends to AWW unless AAWC’s common 

equity is at least 35 percent of total capital. If AAWC’s common equity falls to 30 percent of 



total capital, AWW shall provide a cash infusion of equity sufficient to bring AAWC’s 

common equity ratio back to a minimum of 35 percent of total capital. AAWC shall not be 

prohibited from requesting that the foregoing equity percentages be decreased based on 

changes in capital markets or other conditions that make it prudent to alter AAWC’s capital 

structure. 

13. The cost of debt issued a fter the closing da te of the reorgan ization. for purposes of setting 

rates in AAWC’s rate proceedings, filed within thee- - years from the effective date of the 

reorganization, shall reflect a rating of A- (S&P) / Baal (Moody’s) or higher. Fw-the 

14. AAWC and its affiliates agree that in future Commission proceedings, they shall not seek a 

higher cost of capital than that which AAWC would have been authorized Bttjfas a stand- 

alone entity. Specifically, no capital financing costs (either debt or equity) should increase 

by virtue of the reorganization. 

15. AAWC shall refrain from filing any non-emergency rate increase requests for one year from 

the closing date of the reorganization; gwwk&-however, &&+AAWC may file rate increase 

requests prior to the reorganization’s closing date, and any such requests &shall not be 

subject to the conditions set forth herein. 

132753 1.2173244.030 



PROPOSED CONDITIONS 

1. AAWC shall not seek recovery of any excess of cost over book value paid pursuant to 
the reorganization at anytime in the future from this Commission. 

2. AAWC shall not seek recovery of any costs associated with the reorganization, 
including internal corporate costs, in any future Arizona rate proceeding. 

3. AAWC and its affiliates shall provide their books and records, upon request, in the 
Phoenix metropolitan area. AAWC and its affiliates shall also provide access to their 
books and records where such documents are maintained. 

4. AAWC shall not adjust any existing account amounts as a result of the 
reorganization. AAWC may make normal accounting adjustments that would have 
occurred absent the reorganization. 

5. In future rate proceedings filed after the effective date of the reorganization, AAWC 
shall have the burden of demonstrating that any cost overhead allocations and direct 
charges resulting from the reorganization including, but not limited to, the addition of 
layers of management, are reasonable and provide a net benefit to AAWC and/or its 
customers. 

6. AAWC shall not allow the reorganization to diminish local (Arizona) staffing that 
would result in service degradation. 

7. AAWC shall not allow its quality of service to diminish; the number of service 
complaints should not increase, the response time to service complaints should not 
increase, and service interruptions should not increase as a result of the 
reorganization. 

8. AAWC shall continue to maintain its business headquarters in Arizona and fully 
operational local (Arizona) field offices, as appropriate to maintain the quality of its 
service. 

9. If AAWC ever plans to share with affiliates, or other entities, any information made 
available to AAWC solely by virtue of the company/customer relationship, such as 
billing information and services received by a customer, it shall notify the 
Commission at least 180 days in advance. Such notice shall, at a minimum, identify 
the intended use of the information. AAWC shall also, at the time of the filing of the 
180-day notice, file a tariff setting forth appropriate customer notification procedures 
to inform customers about the sharing 

10. If AAWC ever shares any customer information with affiliates, or other entities, it 
shall maintain accurate records of revenues earned as a result and make those records 
available to Staff upon request with ten days notice. For the purpose of this condition 



and Condition 9 above, customer information that is prohibited from disclosure does 
not include a customer’s name, address or service location, and telephone number. 

1 1. AAWC shall not use any utility plant or other property, that is used or necessary for 
the provision of utility service, for any unregulated activity unless AAWC maintains 
appropriate books and records of account detailing the nature of such unregulated 
activity and providing appropriate allocations between activities relating to AAWC’s 
provision of utility service and the unregulated activity. AAWC’s books and records 
concerning all unregulated activities shall be subject to the Commission’s review and 
shall be made available in the Phoenix metropolitan area or, at the Commission’s 
request, where the records are maintained on ten days’ notice. 

AAWC shall maintain a minimum common equity ratio of 35 percent of total capital. 
AAWC’s total capital is defined as common equity, preferred equity, and long-term 
debt. AAWC shall not make remittances or pay dividends to AWW unless AAWC’s 
common equity is at least 35 percent of total capital. If AAWC’s common equity 
falls to 30 percent of total capital, AWW shall provide a cash infusion of equity 
sufficient to bring AAWC’s common equity ratio back to a minimum of 35 percent of 
total capital. AAWC shall not be prohibited from requesting that the foregoing equity 
percentages be decreased based on changes in capital markets or other conditions that 
make it prudent to alter AAWC’s capital structure. 

13.The cost of debt issued after the closing date of the reorganization, for purposes of 
setting rates in AAWC’s rate proceedings, filed within ten years from the effective 
date of the reorganization, shall reflect a rating of A- (S&P) / Baal (Moody’s) or 
higher. 

14. AAWC and its affiliates agree that in future Commission proceedings, they shall not 
seek a higher cost of capital than that which AAWC would have been authorized as a 
stand-alone entity. Specifically, no capital financing costs (either debt or equity) 
should increase by virtue of the reorganization. 

15. AAWC shall refrain from filing any non-emergency rate increase requests for one 
year from the closing date of the reorganization; however, AAWC may file rate 
increase requests prior to the reorganization’s closing date, and any such requests 
shall not be subject to the conditions set forth herein. 
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EXECUTIVE SUMMARY 
ARIZONA-AMERICAN WATER COMPANY, INC. 

DOCKET NO. W-01303A-01-0983 

Arizona-American Water Company, Inc. (“AAWC”) filed an application seeking a waiver of 
the requirements of the public utility holding companies and affiliated interests rules (A.A.C. 
R14-2-801, et seq.). Subsequently, AAWC filed an amendment to the application to include 
a notice of intent to reorganize. 

The application applies to a specific reorganization, in which AAWC’s parent, American 
Water Works Company, Inc. will be reorganized due to its purchase by Thames Water Aqua 
Holdings GmbH (a German holding company) a wholly-owned subsidiary of RWE AG (a 
Geman utility conglomerate). The application requests the following: 

(1) A waiver based on AAWC’s contention that the reorganization will have no 
effect on AAWC, or 

(2) a waiver based on the lack of jurisdiction over AAWC’s parent, or 

(3) approval of the reorganization, for which AAWC filed the notice of intent to 
reorganize. 

Staff recommends approval of the reorganization, subject to certain conditions. 
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INTRODUCTION - 

Q- 
A. 

Q- 
A. 

Q. 
A. 

Q. 
A. 

Please state your name, occupation, and business address. 

My name is Darron W. Carlson. I am a Public Utilities Analyst V employed by the 

Arizona Corporation Commission (“ACC,’ or “Commission”) in the Utilities Division 

(“Staff’). My business address is 1200 West Washington Street, Phoenix, Arizona 85007. 

Briefly describe your responsibilities as a Public Utilities Analyst V. 

In my capacity as a Public Utilities Analyst V, I examine, verify, and analyze utilities’ 

statistical and other information and write reports based on my analyses that present Staff 

recommendations to the Commission on mergers, acquisitions, asset sales, financings, rate 

cases, and other matters. I also provide expert testimony in formal hearings before the 

Commission on all of the aforementioned matters. 

Please describe your educational background and professional experience. 

I hold a Bachelor of A r t s  degree in both Accounting and Business Management from 

Northeastern Illinois University in Chicago, Illinois. I have participated in a number of 

seminars and workshops related to utility rate-making, cost of capital, and similar issues, 

sponsored by the National Association of Regulatory Utility Commissioners (“NARUC”), 

Duke University, Florida State University, Michigan State University, New Mexico State 

University, and others. I have lead or actively participated in over 110 cases before this 

Commission. 

What is the purpose of your testimony in this proceeding? 

The purpose of my testimony in this proceeding is to present Staffs position and 

recommendations regarding the application of Arizona-American Water Company, Inc. 

(“AAWC” or “Company”) for a complete waiver of the requirements of the public utilities 
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holding companies and affiliated interests rules (A.A.C. R14-2-801 , et seq.) (“Rules”), 

that was dated and docketed on December 17, 2001. AAWC filed an amendment to 

include a notice of intent to reorganize (“Notice”) and requested certain related relief. The 

amendment was dated and docketed on April 22,2002. 

GENERAL INFORMATION 

Q. 

A. 

Q. 
A. 

What other Staff witnesses are involved in the presentation of Staffs 

recommendations or have provided substantial relevant information that you relied 

upon? 

I received assistance from the Commission’s Consumer Services section and my 

testimony will include any input received from that section. Mr. John A. Chelus is 

providing Staffs pre-filed direct testimony regarding the engineering and technical 

analysis. Mr. Joel M. Reiker is providing Staffs pre-filed direct testimony regarding the 

financial analysis, cost of capital, and capital structure. You may see Mr. Reiker’s 

testimony for discussion of conditions #12 through #14, referred to on page 7 of this 

testimony . 

Please describe the reorganization that is the subject of this filing. 

The reorganization involves the purchase of AAWC’s parent, American Water Works 

Company, Inc. (“AWW’). RWE, AG (“RWE”), a German utility conglomerate, will 

provide funds to its wholly-owned subsidiary, Thames Water Aqua Holdings GmbH 

(“TWAH”), a German holding company, to purchase all, or substantially all, of AWW’s 

common stock. The stock purchase is expected to require approximately 4.6 billion 

dollars. Additionally, TWAH will assume AWW debt of approximately 3.0 billion 

dollars. Under terms of the agreement, AWW will become a wholly-owned subsidiary of 

TWAH, by virtue of AWW’s merger with Apollo Acquisition Company (“Apollo”), a 
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wholly-owned subsidiary of TWAH, created for the sole purpose of implementing the 

agreement. After the merger of AWW and Apollo, the surviving entity will be AWW. 

AAWC contends that all subsidiaries of AWW will be unaffected by this reorganization. 

Q .  

A. 

Are there any other entities that would be directly involved with AWW after the 

merger? 

Yes, there is. TWAH is a holding company and has a wholly-owned subsidiary, Thames 

Water PLC (“TWP”), an English corporation, that actually runs/operates all of TWA”s 

watedwastewater utility systems. Additionally, AWW will rudoperate all or most of 

TWAH’s watedwastewater utility systems in the Western Hemisphere, under the auspices 

of TWP. 

4 

WAIVER OF THE RULES 

Q. 
A. 

Q. 
A. 

Q. 
A. 

Please describe AAWC’s request for a waiver of the Rules. 

AAWC is requesting a complete waiver of the Rules based on its contention that the 

reorganization will have no effect or impact on AAWC. 

Under what criterion can the Rules be waived? 

A.A.C. R14-2-806 (A) reads, “The Commission may waive compliance with any of the 

provisions of this Article upon a finding that such waiver is in the public interest.” 

Does Staff interpret the “public interest” to mean no harm or a benefit? 

Staff has determined that a benefit is necessary in order for a waiver to be in the public 

interest. 
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Q. 

A. 

Q. 

A. 

Q. 
A. 

Did AAWC describe or demonstrate that the waiver request of the subject 

reorganization is in the public interest? 

AAWC did not specifically address how the waiver request is in the public interest. 

Did Staff attempt to demonstrate any measurable benefit as a result of the 

reorganization? 

Staff attempted to quantify any potential benefits through a number of data requests to 

AAWC. The “benefits” discussed in AAWC responses were neither measurable nor 

quantifiable. Staff repeatedly attempted to find some real benefit that was measurable and 

that Staff was confident would come to fruition, but AAWC could not produce any 

confirming data. In fact, an AAWC attorney stated in one later response, “I believe our 

position has been pretty consistent: we don’t expect any changes to take place in Arizona.” 

When is the earliest time that quantification of the purported benefits may occur? 

Typically, the Commission considers these kinds of issues in a rate proceeding. Staff 

would need twelve months of operating data after the reorganization to evaluate the effects 

of the reorganization. In other words, a rate proceeding based on twelve months of 

operations subsequent to the reorganization is the earliest that quantification of the effects 

of the reorganization could be reflected in rates. 

NOTICE OF INTENT TO REORGANIZE 

Q. 

A. 

Did AAWC file a notice of intent to reorganize? 

AAWC’s original filing only contained a request for waiver of the Rules. Pursuant to 

discussions with Staff, AAWC filed an amendment to include the Notice on April 22, 

2002. 



1 

2 

3 

4 

5 

6 

7 

8 

5 

1c 

11 

12 

13  

14 

15 

I t  

1; 

18 

15 

2( 

21 

2: 

2: 

21 

2: 

2( 

Direct Testimony 01 Oarron W. Carlson 
Docket No. W-01303A-01-0983 
Page 5 

Q. 

A. 

Q. 

A. 

Q. 

A. 

What has Staff concluded from its review of the Notice and additional information 

supplied by AAWC pursuant to data requests? 

Staff is concerned that AAWC implies that it will receive numerous benefits from the 

reorganization, but has been unable to quantify any of the benefits in real or measurable 

terms. Economies of scale do not always materialize, especially where efficient 

operations already exist, as with AWW and AAWC. 

Staff concludes that, after the reorganization, there will be no short-term changes in 

AAWC, as it contends. However, Staff is concerned about long-term changes. The 

general benefits of more expertise, access to more capital markets, and potentially higher 

bond and credit ratings are real but not quantifiable according to AAWC. 

What does the Commission consider when evaluating a notice of intent to 

reorganize? 

Under A.A.C. R14-2-803 (C), “...the Commission may reject the proposal, if it 

determines that it would impair the financial status of the public utility, otherwise prevent 

it from attracting capital at fair and reasonable terms, or impair the ability of the public 

utility to provide safe, reasonable, and adequate service.” 

Do you have any concerns about the acquisition of AWW by a holding company with 

a large number of affiliates? 

It is possible that this acquisition may present the opportunity for AAWC to share 

customer data, some of which may be sensitive, with its affiliates for business purposes. 

This sort of infomation sharing may raise concerns about customer privacy. My 

recommendations numbers 9 and 10 are intended to address these concerns. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Direct Testimony 01 Darron W. Carlson 
Docket No. W-01303A-01-0983 
Page 6 

STAFF RECOMMENDATIONS 

Q. 
A. 

What are Staff's recommendations? 

Staff recommends approval of the reorganization, subject to the following conditions: 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

AAWC shall not seek recovery of any excess of cost over book value paid pursuant to 

the reorganization at anytime in the future from this Commission. 

AAWC shall not seek recovery of any costs associated with the reorganization, 

including internal corporate costs, in any future Arizona rate proceeding. 

AAWC and its affiliates shall provide their books and records, upon request, in the 

Phoenix metropolitan area. AAWC and its affiliates shall also provide access to their 

books and records where such documents are maintained. 

AAWC shall not adjust any existing account amounts as a result of the reorganization. 

AAWC may make normal accounting adjustments that would have occurred absent the 

reorganization. 

Cost allocations and direct charges shall not increase due to the reorganization 

including, but not limited to, the addition of layers of management. 

AAWC shall not allow the reorganization to diminish local (Arizona) staffing that 

would result in service degradation. 

AAWC shall not allow its quality of service to diminish as a result of the 

reorganization. The number of service complaints should not increase, the response 

time to service complaints should not increase, and service interruptions should not 

increase. 

AAWC shall continue to maintain its current fully operational local (Anzona) field 

service centers. 

If AAWC ever plans to share with affiliates, or other entities, any information made 

available to AAWC solely by virtue of the company/customer relationship, such as 
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billing information and services received by a customer, it shall notify the Commission 

at least 180 days in advance. Such notice shall, at a minimum, identify the intended 

use of the information. AAWC shall also, at the time of the filing of the 180-day 

notice, file a tariff setting forth appropriate customer notification procedures to inform 

customers about the sharing. 

10. If AAWC ever shares any customer information with affiliates, or other entities, it 

shall maintain accurate records of revenues earned as a result and make those records 

available to Staff upon request with ten days notice. 

11. AAWC shall not use utility assets for any unregulated activity without prior 

Commission approval. 

12. AAWC shall maintain a minimum common equity ratio of 35 percent of total capital. 

AAWC’s total capital is defined as common equity, preferred equity, and long-term 

debt. AAWC shall not make remittances or pay dividends to AWW unless AAWC’s 

common equity is at least 35 percent of total capital. If AAWC’s common equity falls 

to 30 percent of total capital, AWW shall provide a cash infusion of equity sufficient 

to bring AAWC’s common equity ratio back to a minimum of 35 percent of total 

capital. 

13. The cost of debt for purposes of setting rates in AAWC’s future rate proceedings shall 

reflect a rating of A- (S&P) / Baal (Moody’s) or higher. 

14. AAWC and its affiliates agree that in future Commission proceedings, they shall not 

seek a higher cost of capital than that which AAWC would have been authorized on its 

own. Specifically, no capital financing costs (either debt or equity) should increase by 

virtue of the reorganization. 

15. AAWC shall refrain from filing any non-emergency rate increase requests for one year 

from the closing date of the reorganization. 
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Q. 
A. 

Q. 
A. 

Q. 
A. 

How do these conditions relate to the approval criteria of the waiver and the Notice? 

Conditions 1 through 14 are intended to ensure no harm. Condition 15- is intended to 

provide a benefit. Conditions 12 and 13 could possibly be interpreted as providing some 

benefit by maintaining AAWC's bond rating for rate-making purposes and by establishing 

a common equity floor. 

Which Staff witnesses are sponsoring these conditions? 

I am sponsoring conditions 1 through 11 and 15. Mr. Joel Reiker is sponsoring conditions 

12 through 14. 

Does this conclude your pre-filed direct testimony? 

Yes, it does. 
i 
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SUMMARY OF DIRECT TESTIMONY 
OF JOHN A. CHELUS 

ARIZONA-AMERICAN WATER COMPANY, INC. 
DOCKET NO. W-01303A-01-0983 

1. All Company water and wastewater systems in the State are in compliance with Arizona 
Department of Environmental Quality and County regulations. All potable water systems are 
delivering water that meets water quality standards required by Arizona Administrative 
Code, Title 18, Chapter 4. 

2. The Company has been proactive in preparing to meet the new Environmental Protection 
Agency arsenic standards of ten parts per billion which will take effect in the year 2006. 

3. The Arizona Department of Water Resources ("ADWR") reported that the Company is in 
total compliance with ADWR reporting and conservation rules. 

4. Engineering can not foresee any adverse impact as a result of this transaction that would 
impair the ability of the Company to provide safe, reasonable, and adequate service. 
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INTRODUCTION 

Q. 
A. 

Q. 
A. 

Q* 
A. 

Q. 
A. 

Q. 
A. 

Q. 
A. 

Q. 
A. 

Please state your name and business address. 

My name is John A. Chelus. My business address is 1200 West Washington Street, 

Phoenix, Arizona, 85007. 

By whom and in what position are you employed? 

I am employed by the Utilities Division of the Arizona Corporation Commission 

("Commission") as a Utilities Engineer. 

How long have you held this position? 

Since September 1990. 

What are your responsibilities as a Utilities Engineer? 

I inspect, investigate, and evaluate water and wastewater systems; obtain data, prepare 

original cost studies, and investigative reports; suggest corrective action and provide 

technical recommendations on water and wastewater system deficiencies; and provide 

written and oral testimony on rate and other cases before the Commission. 

How many water and sewer companies have you analyzed for the Utilities Division? 

I have analyzed 120 plus companies in various capacities for the Utilities Division. 

Have you testified before the Commission previously? 

Yes, I have. 

What is your educational background? 

I graduated from the Rochester Institute of Technology in 1976 with a Bachelors Degree 

in Civil Engineering and from Oklahoma State University in 1978 with a Masters Degree 

in Environmental Engineering. 
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Q. 

A. 

Briefly describe your pertinent work experience. 

I worked for the Dallas Water Utilities as an engineer in the Wastewater Division, and 

then in the Engineering Design Division from 1978 to 1981. I moved to Grand Junction, 

Colorado and worked for Multi Mineral Corporation as a research engineer until 1982. I 

then worked for Wastewater Engineering Consultants as a design engineer. In 1983, I 

was employed by Sauter Construction as a construction engineer for the construction of 

the Ute Water Treatment facilities in Palisade, Colorado. In 1984 and 1985, I was 

employed by the City of Grand Junction as a Grade IV wastewater operator at their 12 

million gallon per day activated sludge treatment facility. In 1986, I moved to Phoenix 

and began working for the Arizona Department of Environmental Quality ("ADEQ"), 

Office of Water Quality, as a design review engineer, and then as a field engineer. I 

stayed at ADEQ until transfemng to the Commission in 1990. 

DISCUSSION 
1 

Q. 

A. 

Q. 
A. 

Q. 

A. 

Were you assigned to provide an engineering evaluation of Arizona-American 

Water Company Inc. for this proceeding? 

Yes. 

What is the purpose of your testimony in this proceeding? 

The purpose of my testimony in this proceeding is to present the findings of my 

engineering evaluation of Arizona-American Water Company, Inc. ("Company"). 

Are all of the Company's water and wastewater systems in compliance with the 

Arizona Department of Environmental Quality ("ADEQ") and the Maricopa 

County Department of Environmental Services ("MCDES ") regulations? 

Yes. All Company water and wastewater systems in the State are in compliance with 

ADEQ and County regulations. All potable water systems are delivering water that meet 

water quality standards required by Arizona Administrative Code, Title 18, Chapter 4. 
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hn A. Chelus 

Q. 

A. 

Q. 
A. 

Q- 

A. 

Q. 

A. 

. . .  

. . .  

Does the Company have any systems which will require additional treatment and/or 

alternative water sources in order to meet the U.S. Environmental Protection 

Agency ("EPA") new arsenic standard of ten parts per billion ("ppb") that must be 

met by 2006? 

Yes. The Tubac, Paradise Valley, Sun City West and Agua Fria systems have arsenic 

levels that exceed the future 10 ppb standard. 

Has the Company taken steps to address the arsenic problem? 

Yes. The Company completed an arsenic evaluation of all wells, performed cost analysis 

studies, sent out informational flyers to all customers who will be affected by the new 

standard, completed an arsenic removal pilot study at Sun City West in conjunction with 

the American Water Works Association Research Foundation and the EPA, has begun 

partnering in the City of Surprise arsenic pilot study at Roseview well, was represented in 

the national arsenic cost study Aalysis by EPA and the National Drinking Water 

Advisory Councel ("NDWAC"), and is currently involved with the Arizona Arsenic 

Master Plan hosted by ADEQ. 

Are the Company's water systems in compliance with the Arizona Department of 

Water Resources ("ADWR")? 

Yes. 

reporting and conservation rules. 

The ADWR reported that the Company is in total compliance with ADWR 

Did you ask the Company if staffing levels will change for Arizona American as a 

result of this transaction? 

Yes. The Arizona-American President, Ray Jones stated in data response JAC5-37 that 

no changes are anticipated at this time as a consequence of the transaction. 
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1 

2 

Q. 

A. 

Why is it important that Staffing levels be maintained? 

In order for the Company to maintain adequate day to day reliability and high levels of 

3 

4 

service, the operations staff and engineering staff levels should be maintained. 

1111 A. Yes, it does. 

5 

6 

7 

Q.  From an engineering perspective, can you foresee any adverse impact as a result of 

this transaction that would impair the ability of the Company to provide safe, 

reasonable, and adequate service? 
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EXECUTIVE SUMMARY 
ARIZONA-AMERICAN WATER COR’IPANY 

DOCKET NO. W-01303A-01-0983 

Arizona-American Water Company, Inc. (“Arizona h e r i c a n ” )  filed an application seeking 
a waiver of the requirements of the public utility holding companies and affiliated interests 
rules (A.A.C. R14-2-801 et seq.). Subsequently, Anzona-American filed an amendment to 
the application to include a notice of intent to reorganize. 

The application applies to a reorganization, in which Arizona-American’s parent, American 
Water Works Company, Inc. will be reorganized due to its purchase by TWAH Water Aqua 
Holdings GmbH (a German holding Company), a wholly-owned subsidiary of RWE AG (a 
German utility conglomerate). 

The direct testimony of Staff witness Joel M. Reiker addresses the anticipated financial 
impact that the acquisition of American Water Works Company, Inc. by TWAH Water Aqua 
Holdings Gmbh will have on Arizona-American. 

Mr. Reiker recommends placing conditions on approval: 

1. 

2. 

3. 

Arizona-American shall maintain a minimum common equity ratio of 35 percent 
of total capital. Arizona-American’s total capital is defined as common equity, 
preferred equity, and long-term debt. The Company shall not make remittances 
or pay dividends to AWW unless the Company’s common equity is at least 35 
percent of total capital. If Arizona-American’s common equity falls to 30 
percent of total capital, AWW shall provide a cash infusion of equity sufficient to 
bring Arizona-American’s common equity ratio back to a minimum of 35 percent 
of total capital. 

The cost of debt for purposes of setting rates in Arizona-American’s future rate 
proceedings shall reflect a rating of A-(S&P)/Baal (Moody’s) or higher. 

Arizona-American and its affiliates agree that in future Commission proceedings, 
they shall not seek a higher cost of capital than that which Arizona-American 
would have been authorized on its own. Specifically, no capital financing costs 
(either debt or equity) should increase by virtue of the reorganization. 
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INTRODUCTION 

Q .  
A. 

Q. 
A. 

Q. 
A. 

Please state your name, occupation, and business address. 

My name is Joel M. Reiker. I am a Public Utilities Analyst employed by the Arizona 

Corporation Commission (“ACC” or “Commission”) in the Utilities Division (“Staff ’). 

My business address is 1200 West Washington Street, Phoenix, Arizona 85007. 

Briefly describe your responsibilities as a Public Utilities Analyst. 

In my capacity as a Public Utilities Analyst, I provide recommendations to the 

Commission on mergers, acquisitions, asset sales, and financings. I also perform studies 

to estimate the cost of capital for utilities and recommend returns on equity. 

Please describe your educational background and professional experience. 

In 1998, I graduated cum laude from Arizona State University, receiving a Bachelor of 

Science degree in Global Business with a specialization in finance. My course of studies 

included classes in corporate and international finance, investments, accounting, and 

economics. In 1999, after working as an internal auditor for one year, I accepted a 

position with the Commission’s Utilities Division as an Auditor 111. Since that time,’.I 

have attended various seminars and classes on general regulatory and business issues, 

including the cost of capital and the use of energy derivatives. I was promoted to my 

current position in December of 2000. 

PURPOSE OF TESTIMONY 

Q. 

A. 

What is the purpose of your testimony in this case? 

The purpose of my testimony is provide Staffs comments on the expected financial 

impact that the acquisition of American Water Works Company, Inc. (“AWW”) by 

Thames Water Aqua Holdings GmbH (“TWAH”) will have on Arizona-American Water 
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Company, Inc., (“Arizona-American” or “Company”), a subsidiary of AWW. 

recommend placing conditions on approval. 

I also 

FINANCIAL IMPACT OF THE REORGANIZATION 

Arizona-American ’s Anticipated Financial BeneJits 

Q. 

A. 

Q. 
A. 

Does Arizona-American anticipate any financial benefit from the proposed 

transaction? 

Yes. According to Arizona-Amencan’s application, the reorganization is likely to result 

in increased access to capital, and may result in a reduction in the cost of capital to 

Arizona-American. 

Does Staff agree? 

The effect that the reorganization will have on Arizona-American is uncertain. While it is 

possible that the reorganization may result in certain financial benefits to Arizona- 

American, it is impossible to quantify the actual financial effect of the transaction at this 

time. 

Arizona-American ’s Access to Capital and Overall Cost of Capital 

Q. 
A. 

Q. 

How does Arizona-American currently obtain capital? 

Arizona-American currently obtains debt financing from American Water Capital 

Corporation (“AWCC”), a capital-lending subsidiary of AWW. Loans from AWCC to 

Anzona-American are subject to review and approval by the Commission. Arizona- 

American obtains additional funds in the form of common equity directly from AWW. 

How would Arizona-American obtain capital after the reorganization? 
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A. 

Q.  

A. 

Q. 
A. 

According to the Company’s application, there will be no change in the relationship 

between Arizona-American and AWCC as a result of the reorganization. Therefore, 

Arizona-American would continue to receive debt financing from AWCC and equity 

financing from AWW. However, RWE would, ultimately be the controlling entity that 

dictates where and when capital would be supplied. 

How could the proposed reorganization affect Arizona-American’s capital costs and 

ability to raise capital? 

Bond ratings affect debt financing costs; a higher bond rating usually reduces debt- 

financing costs. Thus, the relative bond ratings of Arizona-American’s parents before and 

after the reorganization are indicative of how the cost of debt will be impacted. Because 

Arizona-American would ultimately be an indirect subsidiary of RWE, Staff compared 

RWE’s bond ratings to those of AWCC. If RWE’s bond ratings are lower than AWCC’s, 

then Anzona-American’s cost of debt financing could increase as a result of a lowering of 

AWCC’s bond ratings following the transaction. If RWE’s bond ratings are higher than 

AWCC’s, Arizona-American may obtain future debt financing at more reasonable terms. 

RWE had higher bond ratings when it acquired Thames Water PIC (“TWP7’) in 2001. In 

response to that transaction, Standard & Poors Corporation (“S&P”) raised TWP’s bond 

rating from A+ to AA-. 

% 

I 

Does RWE have a higher bond rating than AWCC? 

Yes. The following table shows RWE’s Moody’s and S&P bond ratings compared to 

those of AWCC:2 

Company response to Staff data request DWC 3-18. I 

’ Company response to Staff data requests DWC 3-16 and DWC 3-17. 
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Table l3 

.RWE AWCC 
Standard & Poors Corporation AA- A- 
Moody’s Investors Service, Inc. A1 Baal 

As shown in Table 1, both S&P and Moody’s Investors Service, Inc. (“Moodys”) rate 

RWE’s debt higher than AWCC’s. As a result of the merger announcement between 

RWE and AWW, S&P placed AWCC’s ratings on “positive outlook” and Moody’s placed 

AWCC’s ratings “under review for possible ~pgrade .”~  On March 22, 2002, S&P placed 

RWE’s ratings on Creditwatch with negative implications in response to RWE’s 

announcement of its plans to acquire the U.K.-based electric supplier Innogy PLC 

(“1nn0gy7’). Innogy’s ratings were placed on Creditwatch with positive implications as a 

result of the announcement. 

While it is uncertain how the reorganization will ultimately affect Arizona-American, 

based on RWE’s bond ratings Arizona-American’s access to capital markets could 

potentially increase due to a higher bond rating of RWE. 

Q. 

A. 

Are there other reasons to expect Arizona-American to have increased access to 

capital markets as a result of the proposed transaction? 

Yes. If the proposed reorganization is approved, Arizona-American will be part of a 

multinational corporation with a much larger market capitalization than AWW. This 

larger market capitalization might result in preferential treatment from creditors, thereby 

reducing its cost of capital. Second, multinational corporations can enjoy reduced 

flotation costs due to their relatively large issues of stocks and bonds. 

’ See Exhibit JMR-1 for descriptions of bond ratings. 
Company response to Staff data request JMR 4-24. 4 
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Q .  
A. 

Q. 

A. 

How will the proposed transaction affect the Company’s overall cost of capital? 

According to the Arizona-American’s application and assertions by its representatives, the 

reorganization may result in a reduction in the cost of capital to hzona-American.’ 

Why does the proposed reorganization have the potential to lower the cost of capital 

to Arizona-American? 

As stated above, RWE’s favorable bond ratings may flow through to AWCC, lowering the 

cost of debt to AWCC and ultimately Arizona-American. Assuming all other things are 

held constant, a lower cost of debt to Arizona-American would result in a lower overall 

cost of capital in future rate cases. 

I .  

Arizona-American ’s Capital Structure 

Q. 
A. 

Q .  

A. 

What is Arizona-American’s current capital structure? 

According to Arizona-American’s December 3 1 , 2001 , Annual Report to the Commission, 

its capital structure consisted of approximately 58 percent debt and 42 percent equity. 

Is Arizona-American’s capital structure similar to the average capital structure of 

larger, publicly traded water companies? 

Yes. According to Value Line Investment Suwey, the average capital structure of the 

publicly traded water companies it follows consisted of approximately 45 percent equity 

in 2001. The common equity ratio for the publicly traded water companies followed by 

Value Line ranged from 36 percent to 56 percent over the past five years. 

Company’s Amendment to Application for Waiver and Notice of Intent to Reorganize, p. 7 at 9-25. 5 
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Q. Will the proposed reorganization have any impact on Arizona-American’s capital 

structure? 

According to the Company’s application, the reorganization will have no effect on the 

capital structure of Arizona-American. Arizona-American will not assume any debt or 

other liabilities in connection with the proposed reorganization, nor will any costs or 

obligations of any affiliates be allocated to Arizona-American. The Company stated that 

Anzona-American will continue to have a common equity ratio of 40 to 45 percent equity. 

A. 

RECOMMENDED CONDITIONS FOR APPROVAL 

Q. 

A. 

Has Arizona-American been able to quantify any of the anticipated financial benefits 

of the proposed transaction? 

No, it has not. Arizona-American has stated that the proposed transaction will likely result 

in increased access to capital and possibly a reduction in the cost of capital to Arizona- 

American. However, international capital markets are ever-changing, making it 

impossible to quantify the actual financial effect of the transaction. Under these 

circumstances, Staff recommends that approval of the reorganization should be subject to 

certifying its acceptance of certain conditions. These conditions are the following: 

1.  Arizona-American will maintain a minimum common equity ratio of 35 percent of 

total capital. Arizona-American’s total capital is defined as common equity, preferred 

equity and long-term debt. The Company shall not make remittances or pay dividends 

to AWW unless its common equity is at least 35 percent of total capital. If Arizona- 

American’s common equity falls to 30 percent of total capital, AWW shall provide a 

cash infusion of equity sufficient to bring Arizona-American’s common equity ratio 

back to a minimum of 35 percent of total capital. 
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Q. 
A. 

2. The cost of debt for purposes of setting rates in Anzona-American’s future rate - 

proceedings shall reflect a rating of A-(S&P)/Baal (Moody’s) or higher. 

3. Arizona-American and its affiliates agree that in future Commission proceedings, they 

will not seek a higher cost of capital than that which Anzona-American would have 

been authorized on its own. Specifically, no capital financing costs (either debt or 

equity) should increase by virtue of the reorganization. 

Does this conclude your direct testimony? 

Yes, it does. 
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Standard & Poors Corporation Bond Ratings 
AAA Highest 
AA 
A 
BBB 
BB 

B 

ccc 
cc Subordinated to CCC debt. 
C 
CI 
D In default. 

Very strong capacity to pay interest and repay principal. 
Strong capacity to pay interest and repay principal. 
Adequate capacity to pay interest and repay principal. 
Faces major ongoing uncertainties ... which could lead to inadequate capacity 
to meet timely interest and principal payments. 
Vulnerability to default but currently has the capacity to meet interest payments 
and principal repayments. 
Currently identifiable vulnerability to default. 

Subordinated to CCC- - debt. 
Income bonds on which no interest is being paid. 

Plus (+)/Minus (-) The ratings from 'AA' to 'B' may be modified by the addition of a plus or minus 
sign to show relative standing within the major ratings categories. 

E 
Moody's Investors Service, Inc. Bond Ratings 
Aaa 
Aa 
A 

Baa 
Ba 
B 
Caa Are of poor standing. 
Ca 
C 

Judged to be of the best quality. 
Judged to be of high quality by all standards. 
Possess many favorable investment attributes and are to be considered as 
upper medium grade obligations. 
Considered as medium grade obligations. 
Judged to have speculative elements. 
Generally lack characteristics of the desirable investment. 

Speculative in a high degree. 
Lowest rated class of bonds. 

Exhibit JMR-1 

Moody's applies numerical modifiers 1, 2, and 3 in each generic rating classification 
from Aa through B. The modifier 1 indicates that the company ranks in the higher end 
of its generic rating category. 

Fitch Investors Service, Inc. Bond Ratings 
AAA Bonds considered to be investment grade and of the highest quality. 
AA Bonds considered to be investment grade and of very high credit quality. 
A Bonds considered to be investment grade and of high credit quality. 
BBB Bonds considered to be investment grade and of satisfactory credity quality. 
BB Bonds are considered speculative. 
B Bonds are considered highly speculative. 
ccc Bonds have certain identifiable characteristics which, if not remedied, may lead to default. 
cc Bonds are minimally protected. 
C Bonds are in imminent default. 
DDD, DD, and D Bonds are in default on interest and/or principal payments. 

Plus (+)/Minus (-) Plus and minus signs are used with a rating symbol to indicate the relative position 
of a credit within the rating category. 



BEFORE THE PUBLIC UTILITIES COMMISSION 

OF THE STATE OF CALIFORNIA 

In the Matter of the Joint Application of 
California-American Water Company (U-2 10- 
W), a California corporation, RWE 
Aktiengesellschaft, a corporation organized 
under the laws of the Federal Republic of 
Germany, Thames Water Aqua Holdings GmbH, 
a corporation organized under the laws of the 
Federal Republic of Germany, Thames Water 
PIC, a corporation organized under the laws of 
the United Kingdom and Wales, and Apollo 
Acquisition Company, a Delaware Corporation, 
for an order Authorizing Apollo Acquisition 
Company to merge with and into American 
Water Works Company, Inc. resulting in a 
change of control of California-American Water 
Company, and for such related relief as may be 
necessary to effectuate such transaction. 

Application No. 02-01-036 

(Filed January 28,2002) 

Notice of Intent No. 01-12-027 

(Filed December 19,200 1) 

SETTLEMENT AGREEMENT WITH CONDITIONS 

The Parties to this Settlement before the California Public Utilities Commission 

(“Commission”) are the Office of the Ratepayer Advocates (“ORA”), the Utility Workers Union 

of America, AFL-CIO, and Joint Applicants RWE Aktiengesellschaft, Thames Water Aqua 

Holdings, Thames Water PIC, Apollo Acquisition Company, American Water Works Company, 

Inc. and California-American Water Company (“Joint Applicants”) (collectively, “the Parties”). 

The Parties, desiring to avoid the expense, inconvenience, and uncertainty attendant to litigation 

of the matters in dispute between them have agreed on this Settlement Agreement which they 

now submit for approval. The Parties’ negotiations have resulted in the resolution of all issues 

raised in Application 02-01-036 (“Application”) and in ORA’S Report dated July 1,2002. 

15948:631 1329.6 



ORA originally opposed the Application because of its concern over the lack of 

quantifiable benefits set forth by the Joint Applicants. With the conditions set forth below, ORA 

is satisfied that there are quantifiable and nonquantifiable short-term benefits and long-term 

benefits, both of which will be passed on to ratepayers. The conditions of this Settlement 

Agreement provide ORA with satisfactory assurances from Joint Applicants that there will be no 

adverse impacts on ratepayers as a result of this transaction. The Affiliated Transaction Rules, 

attached as Appendix A, provide additional protection for Califomia-American Water Company 

(“Cal-Am”) ratepayers. 

Joint Applicants originally requested approval of the proposed transaction without 

conditions. Joint Applicants agree to the following conditions to provide quantifiable benefits to 

ratepayers, together with all of the benefits described in the Application and supporting 

testimony of Joint Applicants. Additionally, Joint Applicants agree to abide by the attached 

Affiliated Transaction Rules. 

PROPOSED CONDITIONS 

I .  Cal-Am agrees to the following: 

Monterep: defer filing the authorized 2004 step rate increase that would have been 
filed in 2003 to November 2004 to be effective January 2005. 

Sacramento, Felton, Montara and Larkfield: defer filing the authorized 2004 step 
rate increase that would have been filed in 2003 to November 2004 to be effective 
January 2005. 

Los Angeles (San Marino, Duarte and Baldwin Hills): file general rate case as 
scheduled in 2003 but set forth in the application that Cal-Am will defer filing the 
tariffs authorizing rate increases from January 1,2004 to January I ,  2005. This 
deferral will not apply to any step rates. 

Village & Coronado: file general rate case as scheduled in 2004 but set forth in 
the application that Cal-Am will defer filing the tariffs authorizing rate increases 
from January 1,2005 to January 1,2006. This deferral will not apply to any step 
rates. 
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Any such deferred rates will be placed into effect at the same time as the next 

scheduled step rate for each such district. 

2. Cal-Am will be provided with adequate capital to fulfill all of its service 

obligations prescribed by the Commission and Cal-Am will comply with all applicable 

California and federal statutes, laws and administrative regulations. 

3. The Commission will retain jurisdiction over the rates and services provided by 

CaI-Am. RWE, Thames, American and Cal-Am will not assert in any Commission proceeding 

that Commission review of the reasonableness of any cost has been or is preempted by a United 

Kingdom, Federal Republic of Gemany, European Community or other foreign regulator. 

4. Cal-Am will continue to maintain its books and records in accordance with all 

Commission rules. Cal-Am’s books and records will be maintained and housed in California. 

The transaction will not result in any adverse changes in Cal-Am policies with 5. 

respect to service to customers, employees, operations, financing, accounting, capitalization, 

rates, depreciation, maintenance, or other matters affecting the public interest or utility 

operations. 

6. There will no adverse impact on customer service as a result of the transaction. 

RWE and Thames will maintain American’s and Cal-Am’s levels of commitment to high quality 

utility service and will fully support maintaining Cal-Am’s record for service quality. 

7. Cal-Am shall continue to maintain its business headquarters in California together 

with fully operational field offices as appropriate to maintain the quality of its service. Cal-Am 

will not close any of its local offices as a result of this transaction. However, Cal-Am is not 

precluded from making local operational changes in connection with integrating water and 

wastewater systems acquired in other transactions. 
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8. The transaction will not result in changes to the existing management and officers 

of Cal-Am. 

9. 

10. 

Operational control of Cal-Am will not change as a result of the transaction. 

The transaction will have no adverse impact on Cal-Am employees. Thames has 

committed to no layoffs until March 3 1,2004 or one year after the transaction closes, whichever 

is later. There will be no changes in compensation and the value of employee benefits will not 

diminish as a result of the transaction. 

1 1. There will be no changes in any existing union agreement as a result of the 

transaction. All collective bargaining agreements will be honored. 

12. Cal-Am will not allow the transaction to diminish staffing that would result in 

service degradation. However, Cal-Am may make local staffing and other operating changes 

which would have occurred absent the transaction. 

13. There will not be an additional layer of management overhead allocated to Cal- 

Am as a result of the transaction. Cal-Am may, however, demonstrate in a rate proceeding that 

specific management overheads provide a benefit to Cal-Am or its customers and should be 

recoverable in rates. 

14. None of the outstanding debt, owed and recorded as liabilities on the books of 

Cal-Am, will be affected by the proposed transaction. There will be no changes in the income 

statement, balance sheet or financial position of Cal-Am as a result of the transaction. 

15. Cal-Am’s equity to capital ratio shall be maintained at or about 35 percent. If 

Cal-Am’s common equity falls below 35 percent of total capital, Cal-Am shall within 30 days of 

such event provide a detailed written plan of action to return Cal-Am’s equity capital to a 

minimum of 35 percent. In general rate cases the Commission has historically authorized a 
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capital structure for Cal-Am composed of approximately 5560% debt and 40-45% equity. Cal- 

Am shall not be prohibited from requesting that the foregoing equity percentage be modified 

based on changes in capital markets or other conditions that make it prudent to alter Cal-Am’s 

capital structure. 

16. RWE and American Water Capital Corporation (AWCC) will notify the 

Commission in writing within 30 days of any downgrading to the bonds of RWE or AWCC and 

will include with such notice the complete report of the issuing bonding rating agency. 

Neither Cal-Am nor its ratepayers, directly or indirectly, will incur any 17. 

transaction costs or other liabilities or obligations arising from Thames’ and RWE’s acquisition 

of American. All costs of the transaction will be absorbed by the shareholders with no attempt to 

seek recovery from ratepayers at any time. Cal-Am will not incur any additional indebtedness, 

issue any additional securities, or pledge any assets to finance any part of the purchase price paid 

by Thames for American stock. 

18. The premium Thames pays for American stock, as well as all transaction-related 

costs, including external advisors, early termination costs, change in control payments, or 

retention bonuses paid to Cal-Am or American employees as a result of the proposed transaction, 

will not be “pushed downy’ to Cal-Am, and there will be no attempt to recover such costs in any 

future rate proceeding. 

19. For a period of five years following the close of the transaction Cal-Am will not 

seek a cost of new debt greater than it would have sought if American had remained an 

independent entity. For the purposes of this provision, Cal-Am agrees that at present its cost of 

new debt is based on AWCC’s current Standard and Poor’s credit rating of A- for secured debt 

and current Moody’s credit rating of Baal, for senior unsecured debt. 
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20. For a period sufficient to cover a single full rate cycle for each of Cal-Am’s four 

sets of filing districts, not to exceed four years from the date of closing, RWE, Thames, 

American and Cal-Am will implement a mechanism to track the savings and costs resulting from 

the proposed merger and a methodology to allocate all net savings and will submit to the 

Commission in writing a detailed description of that methodology in connection with future Cal- 

Am general rate case filings. 

2 1. Cal-Am will provide the Commission with English-language versions of the RWE 

annual reports, RWE quarterly shareholder reports and the annual audit reports of RWE, 

Thames, American and Cal-Am, as applicable, either in printed media or through access to 

electronic versions. In addition, the income statement, balance sheet, and statement of cash 

flows will be converted to U.S. dollars at the exchange rates existing at the end of the time period 

for such excerpts or financial reports. 

22. CaI-Am will match in its future rate proceedings the cost of any “best practices” 

that are implemented with a reasonable estimate of the savings or increased revenues that will 

result from the impIementation of such practices and will not implement the practices if the 

increased revenues or decreased expenses do not justifiably exceed the cost of such practices. 

When implementing best practices, RWE, Thames, American and Cal-Am will take into full 

consideration the related impacts on the levels of customer service and customer satisfaction, 

including any negative impacts resulting from any future work force reductions. 

23. Thames will commit shareholder funds up to $50,000 annually for a five-year 

period from the close of the transaction to develop, promote or otherwise get a low-income 

assistance program underway in cooperation with the Commission. Cal-Am will not seek 

recovery of those contributions to a low-income assistance program from ratepayers. 
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24. Thames will commit shareholder funds up to $50,000 annually for a five year 

period from the close of the transaction to establish in cooperation with the Commission a Small 

System Technical Advisory Team (SSTAT) by Cal-Am within six months of the close of the 

transaction. Cal-Am will not seek recovery of those contributions for a SSTAT from ratepayers. 

25. The Commission has approved Cal-Am’s agreements with affiliates American 

Water Works Service Company and American Water Capital Corp. All affiliated interest 

agreements approved by the Commission to which Cal-Am is a party will remain in effect. The 

Affiliated Transaction Rules attached as Appendix A shall apply to Cal-Am affiliated 

transactions not now covered by existing Commission-approved affiliated transactions. 

26. Historically, Cal-Am has transferred on a quarterly basis approximately 75% of 

its net income to its parent, American Water Works Company, Inc., as a dividend. If Cal-Am’s 

payment of any dividend or transfer of any funds to American represents more than the historical 

percentage of Cal-Am’s annual net income, then Cal-Am will notify the Commission of that fact. 

Cal-Am’s parent and affiliates will not acquire Cal-Am assets at any price if such 

transfer of assets would impair the utility’s ability to fulfill its obligation to serve or to operate in 

27. 

a prudent and efficient manner. 

28. The creation of Thames Water Aqua U.S. Holdings, Inc., by RWE will have no 

adverse impact on Cal-Am from an operating, financial or management perspective. 
- 

29. Cal-Am will seek to employ Thames’ advanced project delivery experience to 

compliment American’s capability. Based on Cal-Am’s forecasted capital expenditures for a full 

rate cycle for Cal-Am’s filing districts, Applicants believe such savings would reduce its capital 

expenditure requirements by about $2.2 million. 
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OFFICE OF THE RATEPAYER 
ADVOCATES 

OFFICE OF THE RATEPAYER ADVOCATES 

BY 
Monica McCrary 

Attorney for Office of the Ratepayer 
Advocates 

Dated: July -, 2002 

RWE AKTIENGESELLSCHAFT, THAMES 
WATER AQUA HOLDINGS, THAMES 
WATER PLC AND APOLLO AQUISITION 
COMPANY 

By: 

Managing Director, Thames Water Americas 
James McGivern 

Dated: July -, 2002 

CALIFORNIA-AMERICAN WATER 
COMPANY 

By: 

President, California-American Water 
Company 

Paul Townsley 

Dated: July -, 2002 

BY 
Natalie Walsh 

Program Manager for the Office of the Ratepayer 
Advocates 

Dated: July -, 2002 

AMERICAN WATER WORKS COMPANY, 
INC. 

By: 

Chief Financial Officer, American Water Works 
Company, Inc. 

Ellen Wolf 

Dated: July -, 2002 

UTILITY WORKERS UNION OF AMERICA, 
AFL-CIO 

By: 

Region 5 Director, Utility Workers Union of 
America, AFL-CIO 

Bemardo R. Garcia 

July -, 2002 
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