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VERIZON CALIFORNIA, INC.’S
COMMENTS TO STAFF’S PROPOSED ORDER

Verizon California, Inc. files these comments in response to Arizona Corporation
Commission Staff’s Proposed Order filed in this docket on March 10, 2006.

The addition of newly crafted “standards” for determining when the Commission
may, at its discretion, grant a temporary “extension of the verification time period,” R14-
2-2108(A), does nothing to save the adopted rules from violating the First Amendment.
On the contrary, the proposed “standards” actually highlight the nature and magnitude of
the adopted rules’ restriction on carrier and customer speech.

First, as Verizon explained at length in its Application for Rehearing, the
“verification” provision of the adopted rules functions as a delayed “opt in” requirement.
See Application for Rehearing of Decision 68292 of Verizon California Inc. (“Verizon’s
Reh’g Application”) at 1-3, 5-8. As such, it cannot withstand scrutiny under the First
Amendment. See id. at 1-3, 5-19; U.S. West, Inc. v. FCC, 182 F.3d 1224 (10th Cir.
1999) (invalidating the FCC’s opt-in requirement under the First Amendment); Verizon
Northwest, Inc. v. Showalter, 282 F. Supp. 2d 1187 (W.D. Wash. 2003) (invalidating

Washington’s opt-in requirement under the First Amendment). The fact that a carrier

could theoretically obtain an extension for obtaining such verification at most delays the
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effective opt-in requirement. It does not eliminate or alter it in any substantive way that
would alleviate the fundamental First Amendment problems—including, that it places an
affirmative burden on those desiring speech before they can continue to receive such
speech. See Verizon’s Reh’g Application at 5-19; Project 80s, Inc. v. City of Pocatello,
942 F.2d 635, 639 (9th Cir. 1991) (“The government’s imposition of affirmative
obligations on the residents’ first amendment rights to receive speech is not
permissible.”).

Second, just as the one-year delay of the opt-in requirement demonstrates that
there is no substantial government interest in requiring opt-in at any point, see Verizon’s
Reh’g Application at 2-3, 12-13, the further delay contemplated by an extension, or
successive extensions, of the verification period only further higﬁlights the lack of any
genuine and substantial harm sought to be alleviated through these rules. In this way,
the adopted rules are even more suspect than those that have been struck down by the
federal courts and cannot survive scrutiny under the “substantial governmental interest”
prong of the Central Hudson test. Id.

Third, the rigorous nature of the proposed “standards” means that, in practice, no
carrier will be able to obtain an extension of the verification period. (This presumes that
a carrier would undertake a verification campaign in the first instance. See id. at 6-7.)
Even assuming arguendo that a carrier could meet the “one-third” or other “best efforts”
threshold (standard (1)), most carriers would not be able to satisfy the additional steps
mandated by the “standards” (standards (2) & (3)). Indeed, it is precisely because
obtaining even a small number of affirmative opt-in consents requires numerous time-
intensive, expensive, intrusive, and potentially confusing follow-up contacts that carriers
will be deterred from engaging in a “verification” or opt-in campaign in the first
instance. This is because a delayed opt-in campaign will only succeed in annoying,
frustrating, and confusing customers who desire to receive CPNI-based speech but

believed their consent was already manifested through opt out and do not understand
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why they must take affirmative steps to receive such speech. The proposed “standards”

thus highlight the very reasons why an opt-in regime, even one with a delay, operates as
an effective ban on CPNI-based speech.

Finally, far from providing much-needed clarity in the rules, the proposed
“standards” are sufficiently ambiguous and vague to compound the First Amendment
problems and exacerbate due process problems raised by the rules. See, e.g., Bullfrog
Films, Inc. v. Wick, 847 F.2d 502, 512 (9th Cir. 1996) (Because “the guarantees of the
First Amendment are at stake, the Court [must] appl[y] its vagueness analysis strictly.”);
accord Grayned v. City of Rockford, 408 U.S. 104, 108-09 (1972); see also Arizona
Wireless Carriers Group’s Application for Rehearing of Decision No. 68292 at 7
(outlining ways in which the adopted rules are unclear and confusing). For example, (i)
there is no definition of “best efforts”; (ii) it is not at all clear what other means, in
addition to the one-third consent threshold, could satisfy the “best efforts” requirement;
(iii) it is unclear whether both contacts described in standard (2) must be in addition to
the initial opt-out and verification notice; and (iv) there is no explanation as to whether
“technically feasible” means currently or potentially so. The fact that these vague
“standards” are being considered after the rules were adopted only amplifies the
problems already present; carriers cannot be expected to make robust speech decisions
where they are subject to the “fickle iterations” of the Commission’s post-hoc
interpretations and “clarifications.” Conant v. McCaffrey, 172 F.R.D. 681, 696 (N.D.
Cal. 1997) (holding that plaintiffs “raised at least serious questions as to whether the
government’s policy [wa]s unconstitutionally vague™ where the government “purported
to ‘clarify’ the reach of its policy” but did so unsuccessfully).!

For all of these reasons, the adopted rules, even with the addition of the proposed

“standards,” cannot survive constitutional scrutiny.

! Also, Verizon agrees with other carriers that the proposed changes to the rule are substantial
and therefore cannot be adopted subject to formal rulemaking requirements.
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RESPECTFULLY SUBMITTED this 14th day of March, 2006.

SNELL & WILMER L.L.P.

ORIGINAL and thirteen (13)
copies of the foregoing filed this
14th day of March, 2006, with:

Arizona Corporation Commission
Docket Control — Utilities Division
1200 W. Washington Street
Phoenix, AZ 85007

COPY of the forg¢going hand-
delivered this 14" day of March,
2006, to:

Jeff Hatch-Miller, Chairman
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

William A. Mundell

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

"Deboral/R. Scott
Kimbgrly A. Grouse
Snell & Wilmer
One Arizona Center
400 E. Van Buren
Phoenix, AZ 85004
Attorneys for Verizon Communications, Inc.

Charles H. Carrathers III

Verizon

General Counsel, South Central Region
600 Hidden Ridge, HQEO2H45

P.O. Box 152092

Irving, Texas 75015-2092

Andrew G. McBride

Kate Comerford Todd
Wiley Rein & Fielding LLP
1776 K Street, NW
Washington DC 20006

Marc Spitzer

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Mike Gleason

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Kristin K. Mayes

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Lyn Farmer

Chief Administrative Law Judge
Hearing Division

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007
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Ernest Johnson, Director

Utilities Division

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Christopher Kempley

Maureen Scott

Legal Division

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

COPY of the foregoing mailed
this 14" day of March, 2006, to:

Charles H. Carrathers III
Verizon

General Counsel

South Central Region

600 Hidden Ridge, HQE02H45
P.O. Box 152092

Irving, Texas 75015-2092

Andrew G. McBride

Kate Comerford Todd
Wiley Rein & Fielding LLP
1776 K Street, NW
Washington DC 20006

Timothy Berg

Fennemore Craig, P.C.

3003 North Central Avenue
Suite 2600

Phoenix, Arizona 85012-2913

Joan S. Burke

Osborn Maledon, P.A.

2929 North Central Avenue
Suite 2100

Phoenix, Arizona 85012-2794

Michael W. Patten

Roshka DeWulf & Patten, PLC

One Arizona Center

400 East Van Buren Street, Suite 800
Phoenix, Arizona 85004

Gregory Ko

Davis ergfll)t Tremaine

2600 Century Square

1501 Fourth Avenue

Seattle, Washington 98101-1688

Mary B. Tribby

AT&T Communications

1875 Lawrence Street, Suite 1503
Denver, Colorado 80202

Jon Poston

ACTS

6733 East Dale Lane

Cave Creek, Arizona 85331-6561

Rich Kowalewski
Sprint-Nextel Corporation

100 Spear Street, Suite 930
San Francisco, CA 94105-3114

Scott Wakefield

Daniel Pozefsk

Residential Utility Consumer Office
1110 West Washington Street

Suite 220

Phoenix, Arizona 85007

Steven J. Duffy

Isaacson & Dufly P.C.

3101 North Central Avenue, Suite
740

Phoenix, Arizona 85012-2638

Curt Hutsell

Citizens Communications

4 Triad Center, Suite 200
Salt Lake City, Utah 84180

Michael M. Grant

Todd C. Wiley

Gallagher & Kennedy

2575 East Camelback Road
Phoenix, Arizona 85016-9225

Thomas Dixon
WorldCom, Inc.

707 17th Street, Suite 2900
Denver, Colorado 80404

Michael Hallam

Lewis & Roca, LLLP

40 North Central Avenue
Phoenix, Arizona 85004-4429
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