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5 ’  BEFORE THE ARIZONA C 

COMMISSIONERS 

JEFF HATCH-MILLER, Chairman 
MARC SPITZER 
WILLIAM A. MUNDELL 
MIKE GLEASON 
KRISTINK. MAYES 

IN THE MATTER OF THE 
APPLICATION OF PERKINS 
MOUNTAIN WATER COMPANY 
FOR A CERTIFICATE OF 
CONVENIENCE AND NECESSITY 
IN MOHAVE COUNTY 

IN THE MATTER OF THE 
APPLICATION OF PERKINS 
MOUNTAIN UTILITY COMPANY 
FOR A CERTIFICATE OF 
CONVENIENCE AND NECESSITY 
IN MOHAVE COUNTY 

AZ CORP COMMISSiCI?I 
DOCUMENT COHTROL 

DOCKET NO. W-20380A-05-0490 

DOCKET NO. SW-20379A-05-0489 

PERKINS MOUNTAIN WATER 
COMPANY’S AND PERKINS 
MOUNTAIN UTILITY COMPANY’S 
CLOSING BRIEF 

Perkins Mountain Water Company (“the Water Company”) and Perkins Mountain 

Utility Company (“the Utility Company”) (collectively “the Companies”), hereby submit 

their closing Brief for the Administrative Hearing that was conducted on December 5, 

2005. 

Backmound 

On July 7, 2005, the Companies filed with the Arizona Corporation Commission 

(“Commission”) applications for Certificates of Convenience and Necessity (“CC&N) 

to provide water and wastewater services to two proposed developments located in 

Mohave County, one in Golden Valley and the other in White Hills (“Applications”). 

On November 10, 2005, Staff prepared a Report in response to the Applications (“Staff 

Report”). 

Although Staff had recommended conditional approval of the Applications, Staff 

attached 3 1 conditions to the Staff Report. The Companies do not object to a majority of 

the conditions but oppose three (3) conditions for the Water Company and three (3) 

768690 1 



L 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

conditions for the Utility Company, specifically, Conditions 8, 10 and 1 1, as not being in 

the public interest. The Companies also request modification to Condition 2 such that 

the rates submitted in the Companies’ Applications are approved with hookup fees. 

Based Upon the Evidence, the Removal of the Companies’ Hookup 
Fees is Not in the Public Interest. 

Under Condition 8, the end result of Staffs  recommendation is to significantly 

increase the overall burden to ratepayers over many years by denying them the benefit of 

having the developers contribute to the cost of building plant during the first five years 

of operation. Staff had recommended that the Commission require the Companies to 

seek and procure other means of financing for future plant, other than contributions in 

aid of construction and removed the Companies’ proposed hookup fees for both the 

Water Company and the Utility Company. To support the Companies position that the 

hookup fees are necessary as part of the capital structure, the Companies retained Ray 

Jones, a principal of the consulting firm Aricor Water Solutions, Inc. Aricor was 

retained through Perkins Mountain Water and Perkins Mountain Utilities’ master 

consultant, Stanley Consultants, to be the primary witness in preparation of this case. 

Mr. Jones explained the rationale for why the Companies incorporated hook-up 

fees into the capital structure. Specifically, Mr. Jones testified that: 

[Tlhe Companies’ rationale was to present a balanced capital structure. 
And we felt that the capital structure we presented balanced the investment 
necessary from the company as well as developers and the ratepayers at a 
fair and equitable balance between the three. 

(Transcript pg 24, lines 1-6). 

In response to Staffs  concern that the developer would not have a sufficient stake 

in the Companies based upon the equity percentage, Mr. Jones testified: 

We felt that the equity capital being rovided by the utility companies was 

Staff attorney noted, that the companies would see it through. 
sufficient to show commitment by t K ose companies and to insure, as the 

(Transcript pg 24, lines 7-1 1). 
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Mr. Jones later testified: 

We have not proposed in this case a rate structure that provides artificially 
low rates to spur development, which I know is a concern that Staff has 
had in the past that certain companies have tried to establish rates at a level 
to promote home sales as o posed to promote a healthy utility. I don't 
believe that we've done that R ere. 

And also we have presented a balanced rate structure between hook-up 
fees, rates and equity. And I believe the equity we're pro osing to fund 

would insure a healthy utility going forward. 
the utilities is adequate to insure a healthy utility and a goo B rate base that 

(Transcript pg 29, lines 12-24). 

Mr. Jones also testified that based on today's regulatory environment, it was not 

only appropriate to have developers finance part of the backbone facilities through hook- 

up fees; but necessary. Mr. Jones testified: 

We also felt it was appropriate to have the developer funding in 
recognition of the amount of plant facilities, backbone plant facilities, 
which do need to be constructed. 

It also recognizes that in today's regulatory environment -- here I'm 
speaking in the Department of Environmental Quality regulatory 
environment - utility companies are bein more and more required to 

For example, the Department of Environmental Quality will often -- well, 
they'll actually require sewage flows to be estimated at a flow that I think 
everybody agrees is well in excess of actual flows, and then require plant 
to be constructed to those capacities. And not only for existing homes that 
are actually connected, but for planned and platted homes as well. . . . 
We felt it would be appropriate to put part of the burden on the developers 
through hook-up fees. And particularly in the case, as you might imagine, 
if sales that developers have promised do not materialize, it would be more 
appropriate for this, you know, unused plant to have been fbnded by those 
developers rather than by the utility company. 

construct plant well before it is actually nee i? ed. 

(Transcript pp 24-25, lines 12-25, 1 - 13). 

In addition, Mr. Jones confirmed that by removing the hook-up fees from L e  

capital structure, additional revenue requirements would be needed. Mr. Jones testified: 

When you remove the hook-up fees, it has a direct increase on rate base of 
the company as well as, through the loss of the amortization, increases 
depreciation expense for the company, and this creates additional revenue 
requirement for the utilities. 
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Staff reco nized this in their proposal and has recommended a revenue 

5, that’s about a $2.2 mil ion increase in revenues. r increase o H approximate1 32 percent for the companies. Looking at Year 

(Transcript pp 25-26, lines 21-25, 1-4). 

In addition, removal of the hook-up fees would affect the rate base. Mr. Jones 

testified: 

The rate base specifically is directly increased by the loss of those 
contributions. So for the water company it’s approximately the $2.78 
million that we talk about in our corrections earlier. And for the 
wastewater company, the utility company, it’s approximately a $4.6 
million increase in rate base. Again, we’re talking about at Year 5. 

(Transcript pg 26, lines 1 1 - 17). 

The following chart was adopted by Mr. Jones as part of his sworn testimony and 

details the increase by service and shows the impact on average residential customers. 

5-Year Total Revenue 
Company Staff Staff Proposed Increase 

Water Revenue $ 3,287,422.62 $ 4,035,466.92 $ 748,044.30 22.8% 
Wastewater Revenue $ 3,842,720.01 $ 5,365,238.01 $ 1,522,518.00 39.6% 
Total Revenue $ 7,130,142.63 $ 9,400,704.93 $2,270,562.30 3 1.8% 

Typical Monthly Bill 
Conventional Customer Company Staff Staff Proposed Increase 
Water $ 52.81 $ 65.04 $ 12.23 23.1% 
Wastewater $ 52.00 $ 75.00 $ 23.00 44.2% 
Total $ 104.81 $ 140.04 $ 35.23 33.6% 

Typical Monthly Bill 
Age Restricted Customer Company Staff Staff Proposed Increase 
Water $ 40.42 $ 50.09 $ 9.67 23.9% 
Wastewater $ 52.00 $ 75.00 $ 23.00 44.2% 
Total $ 92.42 $ 125.09 $ 32.67 35.3% 

When you increase the rate base and revenue requirement, you must also increase 

rates. Mr. Jones testified: 

The chart shows the water revenues and wastewater revenues for the two 
companies at both the company’s proposed rates as well as the Staffs 
proposed rates, and then shows the calculation of the increase in those 
rates. 

(Transcript pg 27, lines 4-8). 
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Mr. Jones further testified: 

This reflects the t pica1 combined or -- well, actually, the water, 

I would note that I believe that in our filing we used 11,400 gallons of 
consum tion to represent that typical residential customer. And this chart 

has recommended increasing that to $140.04, an increase of nearly 34 
percent over the company’s recommended rates. 

wastewater bill and t E e combined bill of a typical residential customer. 

shows t R at the company’s proposed bill would have been $104.81. Staff 

(Transcript pg 27, lines 14-2.3). 

In contrast to Staffs  present capital structure, the capital structures submitted by 

the Companies result in rates that compare appropriately with existing water and 

wastewater providers in Mohave County. (See Response to Staff Report, Exhibit 1). Mr. 

Jones adopted Exhibit 1 as his sworn testimony and testified as follows: 

My investigation looked at several providers in the area, both private and 
municipal. An investigation showed that both Staffs  and the company’s 
rates are substantially -- as proposed are substantially higher than the 
average of the existing rates in the area with, again, Staffs  being 
substantially higher than the company’s, but with both being higher than 
the current average. 

(Transcript pg 28, lines 7-14). 

As would be expected and desired for a new provider, the Companies’ proposed 

water and wastewater rates are substantially above those for existing providers, with the 

combined water and wastewater rate for the typical residential customer of $104.81, 

which is approximately 175% of the average of existing providers in Mohave County. 

Yet, Staffs  recommendations are significantly higher than the ones proposed by the 

Companies and drastically higher than those of existing providers; the combined water 

and wastewater rate for the typical residential customer of $140.04 would be 

approximately 230% of the average of existing providers in Mohave County. 

The Staff attorney stated that: “Staff considers every case on a case by case 

basis . . .” (Transcript pg 99, lines 2-3). Yet, contrary to this position, the Staff witness 

testified that “[Ilt’s the unwritten policy of the Utilities Division that we do not grant 

hook-up fees to new CC&Ns (Transcript pg 68, lines 6-9). The Companies believe such 

policy, without supporting analysis or justification, is arbitrary and not supportable by 
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the facts of this case. 

More appropriately, Staff policy should track the reasoned analysis conducted as 

part of the June 28, 2005, Staff Report for Circle City Water Company L.L.C. (“Circle 

City”) (Docket Nos. W-035 10A-05-0145 and W-0351OA-05-0146) in which Staff 

appropriately balanced the costs of financing plant between the company and the 

developers. In its report, Staff stated that it “generally recommends the contributed 

capital not exceed 25 percent of the assets required to establish service.” 

By using the Circle City case for comparative purposes, Mr. Jones concluded: 

Circle City is an existing company. However, they have, according to the 
docket in that case, on1 169 customers and total assets of $128,000. So 
while they’re existing, t i ey’re quite a small company. 

They had proposed to extend service to a new development that was 
10,000 new customers, and the plant to serve that new development was 
anticipated to cost $55.4 million. The com any had proposed a hook-up 

proposed a hook-up fee to fund nearly all of those costs in terms of at least 
the backbone part of those costs. 

fee to fund a portion of those costs. Actual lp y, I believe the company had 

Staff recommended and ultimately adopted a lower hook-up fee that more 
appropriately balanced the costs between the Circle City Water Company 
and the developers, but they did recommend that there would be a hook-up 
fee. 

And although they are existing, I think given the size of that expansion and 
the cost of that expansion relative to their existing customer base and asset 
base, I think it’s very similar to our case. I don’t see how the risk and 
issues for that company are any different just because they happened to be 
existing when they made the agreement with the developer to serve that 
project . 

(Transcript pp 30-31, lines 12-25, 1-12). 

Considering that Circle City’s current customer count represents only 1.7% of the 

expected total customers and Circle City’s existing assets amount to only 0.2% of the 

proposed new plant facilities required to serve the non-contiguous CC&N, the Circle 

City case is analogous to the Companies’ requests in this matter. In Decision No. 68246, 

the Commission adopted Staffs  recommendation for hookup fees representing 

contributed capital of approximately 27% of total estimated required capital and 50% of 
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the backbone plant construction estimate. 

In this case, the Water Company has requested hookup fees that represent 14% of 

the total estimated plant construction cost and 36% of the backbone plant construction 

estimate. The Utility Company has requested hookup fees that represent 24% of the 

total estimated plant construction cost and 49% of the backbone plant construction 

estimate. The requested hookup fees are consistent with Staffs  recommendation and the 

Commission’s decision in Circle City Water Company’s application. 

The Companies also sought guidance from the Interim Report of the 

Commission’s Water Task Force (the “Water Task Force Report”), Docket No. 

W-OOOOOC-98-0153, in which Staff recommended developing a generic hook-up fee 

policy/rule. There was no discussion in the Water Task Force Report limiting the hook- 

up fees to existing companies already holding a CC&N. Staff did opine that “the reason 

for having the hook-up fee pay for only part of the new plant is to insure that the 

company retains a balance between contributed plant and its own investment.” Interim 

Report of the Arizona Corporation Commission’s Water Task Force, October 28, 1999, 

at 16. 

While the Company acknowledges that the Commission has not adopted the 

generic hook-up fee policy as recommended by Staff, no evidence was presented at the 

hearing that Staff has changed or modified its position of maintaining a balance between 

contributed plant and company investment. 

The Companies Debt to Equity Ratio is Reasonable. 

According to the Staff testimony, Staff generally recommends a bare minimum 

equity requirement of 40%. (Transcript p 67, lines 15-17). Yet, it is not clear whether 

this equity requirement is to be measured against debt or total capitalization. For 

example, equity divided by total capital (equity/(equity + debt + advances + 
contributions)) will always be a smaller number than equity divided by just debt and 

equity. Any company that has a significant amount of advances and contributions would 

need to have an equity ratio that far exceeds 40% of its total capitalization. 

1768690 1 - 7 -  



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

c 12 

17 

18 

19 

20 

21 
I 

~ 22 

23 

24 

25 

26 

27 

28 

An analysis of the Circle City case may add insight into this issue. Attached as 

Exhibit 1 is a partial pro forma balance sheet for Circle City after 5 years of operation. It 

is noteworthy that the equity ratio was calculated at only 28%. We can assume such 

ratio was reviewed and approved by Staff. 

Including Land North of White Hills Road in the Companies Service 
Area is Premature. 

Under Condition 10, Staff has recommended that the Companies service area 

should include the 120 acres owned by Sports Entertainment, LLC (“SE”). The 

Companies oppose Staffs  position because White Hills Road separated SE’s land from 

the Companies proposed service area. As planned development to this area progresses, 

it is expected that significant improvements and upgrades to U.S. Highway 93 and White 

Hills Road will be made that will greatly impact the cost to serve the SE Property. 

It is the Companies position that the major concern for including the SE property 

in the existing CC&N is that it is not in the public interest to decide now whether the 

ratepayers and the utility companies should be obligated to assume the speculative costs 

to serve the area north of White Hills Road at a time such costs are indeterminable and 

the need is non-existent. 

Based upon the speculative nature of development for the SE property, Mr. 

Jones testified: 

I believe our position is it would be more appropriate to wait until we had 
a request for service, we knew the nature of the development that was 
going to occur’on the propert , and there had been proper hydrological 

whatever that identified development was on t e property. a studies done to insure that t i ere was ade uate water supply to serve 

Therefore, you can properly estimate costs to serve the property and 
prepare an appropriate line extension agreement and application to include 
it in the CC&N at that time. 

(Transcript pg 36, lines 6-17). 

It is the Companies’ position that a determination on whether to include the 

property north of White Hills Road is premature. Mr. Jones testified: 
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The development of White Hills Road may present certain obstacles to 
serving the pro erty. It depends on how that road is 
developed. Ancf again, when the property is ready to be served and it’s 
actually submitted a request for service and the nature of the development 
is known, those impacts could be determined. And it would be better at 
that time to decide if this was the appropriate way to serve the property or 
not. 

It may not. 

(Transcript pg 37, lines 2-10). 

I At hearing, Mr. Scott Fisher, member of SE, provided testimony that 

approximately 61-62 acres owned by SE was south of White Hills road. (Transcript pg 

53, line 9). In addition, Mr. Fisher testified that he is currently planning to develop that 

south portion and that SE contracted with Hydro Systems, Inc. to conduct a hydrology 

report. (Transcript pg 55,  lines 7-20). The Hydrology report was not included in 

evidence but was produced after the hearing by counsel for SE (A copy is attached as 

Exhibit 2). Contrary to Mr. Fisher’s testimony, Exhibit 2 is not a hydrology report for 

the 62 acres south of White Hills Road that provides any information necessary for 

developing the SE property. The Report is a general opinion that identifies and 

evaluates the feasibility of acquiring Colorado River surface water to meet the demands 

of a mixed use real estate development located within the Detrital Valley region of 

Northwest Arizona. Generally, the purpose of conducting a hydrological study is to 

determine whether there is an adequate water supply to serve the property to be 

developed. The report disclosed by SE in this case does not provide any information as 

to whether an adequate water supply exists to serve their property. Furthermore, such a 

report gives no indication that development in the area is imminent or even planned. In 

addition, SE presented no evidence at hearing or thereafter that they intend to develop 

the property north of White Hills road. 

Despite Mr. Fisher’s contention, SE does not appear to be in the planning stage of 

development and to anticipate the purported need for that area would be speculative at 

best. It is also possible that when SE is finally ready to develop, or sells to an entity that 

is, other alternative providers may be available to serve at a lesser cost. At a minimum, 

to require the incorporation of the SE Property in the Companies CC&N would be 
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premature. 

The prem ture inclusion of the SE Propert! in the Companies’ service territories 

is contradictory to Staffs  stated position in other CC&N proceedings. For example, 

Staff had recommended denial of a CC&N expansion request by Arizona Water 

Company for “properties for which there was no request for service, since there was no 

demonstrated need for those properties.” Staffs  Closing Brief, In the Matter of the 

Application of Arizona Water Company to Extend Its Existing Certificates of 

Convenience and Necessity at Casa Grande and Coolidge, Pinal County, Arizona, 

Docket No. W-01455A-04-0755 at 8. As in the Arizona Water case, SE will not be able 

to demonstrate a foreseeable need for service, let alone a current one. Given the fact that 

a portion of SE’s property lies south of White Hills Road, the Companies have no 

objection to including that portion of property in the certificated area. 

Conclusion 

For all the foregoing reasons, Perkins Mountain Water Company and Perkins 

Mountain Utility Company request that Conditions 8, 10 and 1 1 of Staffs  Report not be 

adopted in the Decision and Order in this matter, and that Condition 2 be modified such 

that the Commission approve the Companies’ rates as submitted in the Applications and 

not Staffs  rates as shown in the Staff Report. 

RESPECTFULLY SUBMITTED this 6th day of January, 2006. 

SNELL & WILMER L.L.P. 

Robert J: Metli 
One Arizona Center 
400 East Van Buren 
Phoenix AZ 85004-2202 
Attorne s for Perkins Mountain Water Company 
and Per i: ins Mountain Utility Company 
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Phoenix, AZ 85007 
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Kimberly A. Warshawski 
Greenberg Traurig, L.L.P. 
2375 East Camelback Road 
Suite 700 
Phoenix, AZ 85016 

Scott Fisher 
Sports Entertainment 
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Exhibit 1 



Circle City Water, LLC 
Docket No. W-0351OA-05-0145 

[I1 - [21 
Partial Pro Forma 

Balance Sheet 
From Staff Schedule Effect of Five Years 

J J D-I Operation 

Current Liabilities $ 8,110 

Advances and Meter Deposits (AIAC) $ 17,354 $ 19,123,648 (1) 
Contributions in aid of Construction (CIAC) $ 1,601 $ 1 1,475,000 (2) 

Deferred Credits $ 18,955 

TOTAL LIABILITIES AND CREDITS $ 27,065 

Propitary Capital $ 101,315 
Refunds Made $ 307,352 (3) 
Backbone Plant Equity Fianced $ 11,475,000 (4) 
TOTAL EQUITY CAPITAL $ 101,315 

TOTAL LIABILITIES AND CAPITAL $ 128,380 

Equity as percent of total Capital (Line 9/ Line IO) 

% of plant cost expended at end of year five per Circle City CC&N Extension Application = 76 5% 
(1) 76.5% of build-out On-site facilities less refunds 
(2) 76.5 % of build-out hook-up fees 
(3) 10% of first five years revenue as estimated in Circle City CC&N Extension Application 
(4) 76.5% of build-out Off-Site Facilities less hook-up fees 

131 
Partial Pro Forma 

Balance Sheet 
After Five Years of 

Operation 

$ 8,110 

$ 19,14 1,002 
$ 11,476.601 
$ 30,617,603 

$ 30,625,713 

$ 101,315 
$ 307,352 
$ 11,475,000 
$ 1 1,883,667 

$ 42,509,380 

28.0% 



Exhibit 2 



A PRBLIMTNAKY REPORT ON THE 

ACQUrSrTIQN OF A 

COLORADO RA%R WATER SUPPLY 

Januarv 25.2005 

Prepared by: 
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Contract For Delivery of Colorado River Water 

5. Exhibit C - Arizona Departrnent of Water Resources Policy and Procedures 
For Transferring an Entitlement of Colorado River Water 



EXECUTIVE SU&IMARY/RECOMMENUATlONS 

Arizona’s entitlement to Colorado River water totals 2.8 million acre feet (m@ of which 
I .3 maf is allocated to water users aIong the River. There is 1.. 5 maf allocated to the 
Central Axizona Project. Most of the “on River” entitlements, taken individually, are not’ 
hrge enough, in acre feet, to meet the projected (6,000 - 7,000 dc) atmud pohbte water 
demands of the proposed project. Only the largest entitlement holders, the Colorado 
River Iiidian Tribes (662,402 alf) and the Fort Mohave Indian Reservation ( 103,535 a/F) 
and various Yuma area agricultural users could meet the project’s potable water 
demands. 

Any transfer and re-allocation of Colorado River water will require the approval of both 
the Arizona Department of Water Resources and the U. S. Bureau of Reclamation. 
Additionally trans€ers of Indian water rights may require authorization from the U, S. 
Congress as well as approval from the Tribal government. 

Based upott priot Colorado River transfers, and proposed transfers, none of the major 
entitiement holders have expressed an interest in relinquishing any of their water for if 
period that exceeds 30110 years. There is very little opportunity to obtain a 100 year 
water supply to demonstrate to the Arizona Department of Water Resources that the 
proposed project has an Adequate Water Supply pursuant to ff le Assured Water Supply 
Iiules of the State of Arizona. However, in the past, tbefe has been an expression of 
interest from these major entitlement holders to lease their water for a period of time that 
ranges from 10-40 years. 

As a result of  our preliminary investigation of the feasibility of securing a Colorado River 
water supply for the proposed project it is recommended that ~ ~ n ~ i d ~ r a t ~ o n  be given to 
creating an uxiderground water storage facility. If this is feasible kom a hydrologic 
perspective theti a 100 year water supply could be stored underground over a 10-40 year 
period in sufficient quantities to meet the Adequate Water Supply Rules of the Arizona 
Department of Wa tet Resources. 

There may also be oppofiunities to enter into water exchanges tvitb the Ccntral Arizona 
Water Consentatioxi District, or other irrigation districts within the State of Arizona, 
whereby a water supply taken from the Colorado River for the proposed prclject would be 
replaced, with a water supply located elsewhere within the State of Arizona. This report 
did not attempt to evaluate these opportunities. 



SCOPE OF SERVICES 

The purpose ofthis report is to initia’lfy identify and evaluate the feasibility of acquiring 
Colorado River surface water supplies in an mount that is adequate to meet the potable 
water demands of a large scale mixed use real estate development to he located within &e 
Detrital Valley region of Northwest Arizona. This report will include an outline ofrtre 
regulatory requirements of both the State of Arizona and United States Bureau of 
Reclamation €or acquiring and transferring existing Cotorado liiver surface water 
supplies to the proposed development. 

INTRODUCTlON 

?’he Colorado River flows through seven states and Mexico prior to discharging into the 
Gulf of California. Its Rows are managed through a series of dams and diversions. 
Arizona has a permanent allocation of 2.8 mil ion acre feet from the River o f  which 
approximately 1.3 niillion acre feet is allocated to water users located along the River 
(the other 1.5 nrafis coinmitted to the Central Arizona Project). Users along the river 
inciude cities, fawns, agricultural areas and Native American tribes. Colorado River 
water is subject to ~ ~ n g ~ e s s i o ~ a i  acts, interstate and international compacts a!! well as 
court decrees. Together these documents and actions are known as the “Law of the 
River”. The “water-master,” or the decision making authority for the Colorado River in 
the lower basin states o f  Arizona, California, and Nevada, is the Secretary ofthe Interior 
(Secretmy), who manages the river through the U. S. Rureau of Reciamatioii (USBOR). 

In certain areas of river management the jurisdiction of the Secretary is exclusive. For 
exmpk, the Secretary generafly has exclusive jurisdiction to issue contracts for water 
use in the lower basin (except that the Secretary must respect pre- 1929 prior-perfected 
rights), arid the Secretary has the authority tu determine the terms under which contracts 
for water we shall be issued. In other areas of water management the three tower basin 
states may s1itu-e jurisdictional authority, but this is an %rea of some confusion aud has not 
been fully addressed by the judicial branch. Accordingly, in regard to the sale ar transfer 
of lower basin w&r entitlements the Arizona Department of Water Resources (ADvrRI) 
is responsible for making recommendations to the Secretary regarding! the transfer or re- 
alallocation of Colorado River water uses within Arizona. In other words, the State of 
Arizona would have a consultation role in sucb transactions, but would ordinarily not be 
in a position to pass final judgmcnt on such transactions (possible exceptions to this 
general rule are discussed below). 

Colorado River water is allocated to all nowfederal water users via contracts with the 
United States through the Secretary. Colorado River water is also allocated to federal 
establishments and Native American Tribes via administrative action or court decree. On 
the Arizona side of the river all Coiorado River water rights are controlled and managed 
through a priority system of 1 thru 6.  Priority rights 1-3 are the most senior rights (such 
as pre-1929 rigfits and Indian rights). Priority 4 rights are within the Arizona 



apportionment of 2.8 maf per year but are subject to king reduced during times of water 
sIiartages on the Colorado River. Priorities 5-6 are beyond the Arizona apportionment of 
2.8 maf per year and are usually embodied in short-term contracts, typically one year in 
duration, ami can be terminated at any time. Priorities 5 and 6 relate to the use of unused 
apportionment within Arizona or surplus water allocated to Arizona. 

TASK 100 

Existing Arizona Entitlements and Priorities for the Colorado River are identified in 
Exhibit “A”. This list demonstrates that there an: a sipificant number o€ individuals or 
entities holding rights to Colorado River water, of one form or another, withiti Arizona. 
However, many of those entitlements are small in nature and therefore do not present 
viable opportunities for transfer to 8. different location. Assuming a projected annual 
water demand of 6 0 0 0 - ~ 0 ~ ~  acre feet, or greater, for the proposed project at buildout, the 
sources &om which a wtex supply might be obtained are somewhat limited. For 
example, only the Colorado River Indian Reservation (662,402 d9, Port Mohave Indian 
Resewation (103,535 dQ, and the varjous Yuma area agricultural users have entitlements 
that ate large enough to accommodate a transfer of that magnitude. In addition, Indian 
water sources should be viewed % short-term lease opportunities. Indian responses to 
prior efforts to secure their water rights through leasing (they cannot sell water under 
federal guidelines), af though positive, have resulted in declining interest on their part 
when a lease term in excess of 30-40 years is requested. Accordingly, the deveiopment of 
a ioiig-term water supply through the use of a lease of Indian water rights should be 
considered in conjunction with some S O J ~  of storage ect (such as underground storage 
and recovery). 

Yuma area agricultural water users can sell their entitlements, subject to review and 
approval by the State of Arizona and &e U. S. Bureau of Reclamation. Obtaining these 
water rights would most probably result in the need to acquire, and retire, the agricultural 
laxids that are currently using the water. This technique is known as “fallowing,” or the 
permanent. retirement of agricultural land. However, experience shows that such entities 
are ofien times unwilling to sell underlying entitlements and may therefore be inore 
interested in some form of lease for a period of years. 

As noted above, it is also important to understaxid the priority position of the right being 
obtained. On the Arizona side of the river there are six priorities, and this can be 
understood by reference to standard Arizom-side contract provisions which set for& 
these six priority positions (Exhibit ‘‘By’). In other words, because priority group 4 is 
subject to the first round of cut-backs if a shortage of water results in such action by the 
Secrettiry, priority 4 entitlements are somewhat less attractive than priority t ,  2, or 3 
entitlements. Nesertheiess, priority 4 entitlements may be sufficient if the project supply 
includes, for cxampfe, backup groundwater wells that can be used in times of shortage on 
the river. 
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TASK 200 

The Arizona Department of Water Resources (ADWR) Substantive Policy Statement on 
Policies and Procedures for Transferring an Entitlement of Colorado Kiver Water is 
contained in Exhibit ““c.” This policy became eRective on May 24,2004. This Policy 
appf ies to the trmsfer or re-allocation of aKl non-federal Colorado River entitlements 
within ff le State of Arizona. 

This regulatory policy, zldminjstered by ADWR, is supported by a statue which provides 
as follows: “’Xndividrials, irrigation districts, corporations, state departments, agencies, 
beards, commissions aid political subdivisions of the state shall cooperate, confer with 
and obtain the advice of the Di r of ADWR as to those negotiations contracts and 
subeontracts that egect the allocation and we of main stream Colorado 
allocation and use of Colorado River water. For a proposed contract or subcontract or a 
proposed amendment of a wntxmt or subcontract that will result in a transfer of  an 
allocation or entitlement of Cohrado Iliver Water, from a non-Indian Arizona contrmtor 
or subcontractar for a term of more that one year, the obligation to cooperate, confer with 
and obtain the advise ofthe Director of ADWR shall include the obligation to submit to 
the Director for review &e proposed contract or subcontract or the proposed mnendment, 
and all related exhibits and agreements, prior to its executioa by the contractor or 
subcontractur” . 

; 

Based upon this policy the Director of AII, WR will review any proposed transfer by a 
non-federal Arizona contractor of  a Colorado River entitlemeat for the purpose of 
determining the potential impacts caused by the redistribution of water, Aker reviewy ftie 
Director will make r ~ c o ~ i ~ f ~ ~ ~ ~ ~ a t i o n s  to the Secretary in regard to the appropriate 
redistribution of mainstream Colorado River water supplies consistent with the policies 
arid Laws of the State. Again, the ADWR role is in the nature of a consultation with the 
Secretary, but the Secrctary, via USBOX, generally has the ultimate authority to pass 
-iudgnient on such transactions. Nevertheless, from political and practical perspectives the 
role of ADWK should he recognized as significant and likely to present a red problem if 
ADWR ends up being opposed io the proposed transaction. 

Aitliough ADWR does not have similar jurisdiction over the transfer or lease of Native 
American Coloradu River water entitlements, nonetheless, the State does maintain that 
they will review such proposed transactions and provide recommendations to USBOR 
before any final decision is issued. The State of Arizona sees that it has a role in such 
matters largely because the state holds a permanent water use coxitract with the Secretary 
for 2.8 maf of water per year, and this amount obviously includes the volume of water 
used within Arizona by the Native American tribes as well. 

More signifxcantfy, the transfer of 8 portion of a Native American water entitlement via a 
multi-year lease would require approval from both USRQR iurd also the Bureau of Indian 
Affairs (and ofcourse the tribal government involved). Tn addition, there i s  an uriresolved .+ 

legal issue concerning the authority to use Indian water rights at locations off the 
rescrvatiorrs. In past situations the federal government has taken the position that there is 
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sufficient existing statutory authority under which such transactions may be approved (by 
both USBOR and the BIA). However, others assert that such is not the case and therefore 
such transactions must be approved in advance by the Congress. Although the five Indian 
reservations along the Colorado River in the lower basin have fm, permanent water 
rights decreed by the Supreme Court of the United States, some assert that those tribes do 
not have the authority to lease water for use off the reservations until such action is 
blessed by Congress. RegardIess as to the merits of this dispute, tbc icgal uncertainty in 
this area is one impartant consideration to keep in mind if an indian lease arrangement 
turns out to be one of the more attractive options for supplying water to the proposed 
project. 

Finally, it should ais0 be understood that AI)wR takes the position that its authority to 
approve such water transfer transactions may depend on the nature and priority of the 
entitlement being traiisferred. As tloted above, prior perfected rights are those established 
under state law prior to the enactmetit of the federal Boulder Canyon Project Act in 1929 
(BCPA). The RCPA set up the arrangement whereby the Secretary would manage the 
lower basin reservoirs and issue contracts for water uses in the lower basin. But that act 
recognized that niany users had, previous to that time, lawfully appropriated water from 
the rives in accordance with state law, for example in Arizona and California. Thus, such 
non-federal pre-1929 rights are grounded in state law, but now are also covered by water 
use contracts with the Secretary. Such pre-1929 contracts are held by some of the 
irrigation districts in the Yuma area, and on the California side by the imperial Irrigation 
District and the Palo Verde Irrigation District. 

ADWR takes the position that transactions involving such pre-1929 rights would also 
nced the express approval of AD Wli (not just consultation and recommendations). 
ADWR asserts this position on the basis that such pre--1929 rights are really gmunded in 
state law and therefore the state still has contiming jurisdiction over such nitillements, 
shared with the federal government, Accordingly, if it were to be deferniined that an 
attractive transfer option itivolved an entity holding a pre-1929 entit~e~nent, it should be 
understood that approval of the transaction may also have to be obtained from AaWR in 
sdditioii to USBOR. 

TASK 300 

The federal government, through the U. S. Bureau of Reclamation, does not have a 
formal regulatory process for acquiring and transferring Colorado River water rights. 
USBOR presently addresses such matters on a case-by-case basis and has, in the past, 
indicated a williqpess to engage and approve such transactions, In 1994 USBOR issued 
draft regulations which would bave governed such transactions, among other things, but 
those draA regulations were never promulgated as formal federal regulations. ?'he 
USUOK will rely strongly on the r ~ c ~ ~ ~ t ~ ~ ~ n ~ a t i ~ n s  of locai federal o%cials (such as in 
the USBOR of'fices in Yurna and Boulder City, Nevada), ADWR's comments and 
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recommendations, the perspectives of local irxigatian districts and county oficials (both 
from the area where the water would be transferred from and from the area where the 
water wowld be transferred to), and, ifappticabk, the desires of the Native American 
tribe involved in the water transfer. 

Transfer of EL Colorado River water entitlement will likely invoke the requirements of the 
National Environmental Policy Act (NEVA) and possibly the Endangered Species Act 
@SA). An Environmental Assessment would likely be required under NEPA in order to 
determine if broader compliance action, such BS the possibility of preparing a full 
Envirorunentai Impact Statement, might be required before obtaining final approval of a 
Colorado River water transfer from the USDOR. Whether any action under the BSA 
would be required will depend on the presence of endangered or threatened species in the 
area ofUie transfers, However, it is important to note that the State of Arizona is a major 
participant in the soon-to-be-approved Multi-Species Conservation P ~ ~ g r a m  (MSCP) 
now being finalized in &e lower basin. It is likely that the broad coverage ofthe MSCP 
will provide eRmtive ESA clearance for a water transfer of this nature in the area bdow 
Hoover Dam. 

Absent specific engineering data, it appears that the Point of Diversion for diverting and 
transporting Colorado River water would be in the Bullhead City area east along state 
highway 68 to 93 and north to the project area. This routc may be the most expedient for 
obtaining the necessary right of way from the Arizona Department of Transportation. 
And it may oilier the feast amount of potential environmental impact. 

Other points ofDivexsion between BuiIhead City and Hoover Darn appear to be difficult 
due to land ownership in this area. Much of the land dong the east side of the River 
appears to be set aside as the Lake Mead National Recreation Area. Land immediately 
east of the Recreation area appears to be under the jurisdiction of the U. S. Bureau of 
Reclamation. Obtaiiling right of way through these areas might be difficult. 
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EXHlSIT "A" 
Arizona Entitlements and Priorities for the Colorado River Updated April 2004 

I Contract Numbe C.U. Acre- 1 Diversion 
Feet Acre-Feet Entity 

- I__ - 
Federal: 

Cocopah Indian Reservation (also has PPR for 
7,140 ai & 2,026 af 4th priority wafer, TOM: lU,&d7 
a0 

--- 
Priority Da 

___ "-l--------I------ 
O w 7 - I  91 

1 ' 1  Cocopah Indian R eservotion (formerly United Stares) 1,140 1 PPRNo.8 1915 

03-03- I 86! 
1 f -22-187: Colorado Rier Indian Reservation .. 1 1 I 662,402 I PPANo.2 

Fori Mojave Indian Reservation I l l  141 1 

Water Projects: I 1 I 
Yuma County Water Users Association (also has 
wafer fights cerfilicates) 

-- 

North Gila Valley Unit (YumvMesa 5M~ion) 1 1 1  1 24,500 PPR No.6 

Powers 00-00- 19 15 

00-00-1 910 

--.- 

00-00-1902 

08-00- 1902 

I I 3ita Monster Ranch (formerly Stwges) (also has 
5,285 af of Ziidpnbnfy and 1,435 af of 4th priority PPR No. 16 1 780 I 6-07-3O-WQ337 00-00-1 925 

I- 

00-00- t 9 f 2 
00-00-1902 
___I_. 

00-00-1 900 

00-00- 1905 

~ - I -  

00-00-1093 

X y  of Parker (ako has 1,030 af 4fh priodfy and 
?,OW af of 5ih aiict'or 6fh priorify) 

PPR No. 21 :ily of Yuma (also has 48322 af of 2nd prior@) 1 1 1 1,478 1 2,333 I ,n-fiR-W.l fu; 

Federal: I I I 
%Chin Indian Community I 50,OOO 1 AK-CHIN12118OA 

1 2 /  
- 

Secrelariel 
Reservation dated 

Nov. 29.2000 
beau of Reclamation-Davis Dam 04-26-1941 

ADWR 1 



Arizona Entitlements and Priorities for the Colorado River Updated April 2004 

I 

C.U. Acre- Diversion I Acre-Feet 
Entity 

Dept. of the Navy-Mafine Corp Air St 

Lake Mead NRA National Park Service 

Sail River Pima Maricopa Indian Community 

Yuma Proving Ground 

National Wifdlife Refuges: -- -_I- ~ 

C ih la  National Wildk'fe Refuge 

Havasu National Wildlife Refuge 

Imperial National Wildiik Refuge 

Water Prujects: 

Yuma Auxiliary-Unit "E)" ~ (also has PPR for 6.800 

Yuma County Water Users Association - (atso ha 
PPR for 254,205 ar) 

Yuma-Mesa DivlsiordGila Project - North Gila Vafiey 
Irrigation District, Yuma !rrig&m District 8 Yuma 
Mesa Irrigation & Drainage District 

Wellton.Moh~w~Gila Project 

- 

-- -- 

Miceilaneous 3rd: 

4rizona, University of 

Camilte, AIec Jr. 

2ity of Yuma (Also has PPR for 1,478 af) 

3 t y  of Yurna (Cemetary) 

3esert Lawn Memorial {also has 360 a 

Gila Monster Ranch {fonnerfy 
Warren Act contracts femfnared by fh 
(also has 780 aiol7sfpriodiy, 1,435 af of4113 priory 
and G56 af of 5th priortry) 

Kaman Inc. 

--- 

- l l _ . - _ _ _ l _ _ _ _ _ _ _ _ _ ~ .  

111 --.---- 
1 Soiithern Pacific Railroad 1 3 1  

I -7 - 
Secretarial 

Reservation 

Court Recreeffulfiti 

0647Public Land 

xirposos of Refuge 

~~ 

Unquantified water 
rights certificates 32-22-1 952 

Unquantified water 
rights cettikicates 04-01-1957 

Shared Enfitiment f 

I_ 

14-06-300-44 - "_ 

14-06-300-621 
l___l___l_^ 

14-06-300-1270 I 
1 -07-30-WOO21 1 03-04-1 952 
-111__. ~ 

-I 

I--.- 

74-06-303-1 555 12-02- 1959 - . - ~ -  _____" ----T-- 74-06-303-1 524 t 2-2 I-1959 7 



Arizona Entitlements and Priorities for the Colorado River Updated April 2004 r Entity 

1 Yumn-Mesa Fruit Growers 

I Yuma Union High School 

I Municipal and Irtdustrial: 

Arizona-American Water Company (f#fln@r& Havas 
Water Cmpany)-(also has subconfracf with MC Wd 
for 750 af 5th ptiorityl 

f-.------- I 

e Parks Board i Windsor Beach 

r Company, LFC (aka has PPR for 36( 
---- 

I" "I___.- 

Bureau of Lard Management 

PPFi for 630 af arid 2,000 a/ 

_--.---..---- 
Ehrenberg tmprovernent Association 

Gold Dome Mining Company 
"- -~"__"x- - . . " -x - . - . , .  

Mines Corporation 
~ - - ^ -  

Golden Shores Water Conservation District 

Hillcrest Water Company 

Lake Havasu City (also has 5th and& C;lft pflority 
amount not spxifkd IQ subcontract Wifh MCWA for 
6,000 af uf 4th pri0rif)j;l 

_I" __ 
-"- 

Acre-Feet I 
200 

4 j 4,010 j 08-30-1 973 

4 15,000 5-07-30-WO320 11-i4*1968 
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Adzona Entitlements and Priorities lor the Colorado River Updated April 2004 

I Contract Number ]Priority Date1 1 Pi.Eor4ty I C.;txe-l Diversion Acre-Feet Entity 

Mohave Water Conservation District (also has a 
subcontract wih MWCA for $000 -- af 4th priority 
water) 

Roy, Edward P. 

Smucker Park 

*- 

- ".-"-"---̂---1 

Town of Quartzsite '---t-Tt--- 
-- 

Settlements 
Western States MineraL 70 Acre Feet Terminated 
Februarv. 2002 

11_1_*- 

M&l Recommendations Pending: 

Arizona State Land Department 

I+--- Arizona State Parks Board / Contact Point --- 
Brooke Water Company, LLC A 

Fisher Landing Water and Sewer / d l  

Martinet Lake Cabin Sites-87 af (53 sf to Esher 
Water B Sewer, c1 af fu Shepard Water, 3 af to 
ASLD) 

Mshave County Water Authority 

Shepard Water Company 

Somerton 

.y_I_^ I_ I- 

~ _ _ _ _  n "  

-_-- 

Cocopah fndian Reservation {Lands sou# of 

diversion) 

Curtis Family Trust (Will he amending conimci to 
include par2 of Duiin Faamis water-dum Farms-960 
at  D u k  Fanns- West poriiori !B6 at, Yournan 
remainder for a total of 2,lW af) 

I 

Momlos Dam sfill in quesFfm whether rnainsfream 4 

--"-------- _ _ _ _ ~  

4 

I_."-..x- _--- - . ~  

Du8n Farms-2.0 t i 4 /  4 

Curtis, Arrnon 

dividing water-936 af to Curiis Family Trusl and 
1,080 af to Jessen Famify LimitedPtnsp) 

---- 
6 {Wd! be terminr7ting caniract and 

Gila Monster Farms, Inc. (Formerly Slurges Farm, 
also has a PPR for 780 a4 2nd priority for 6,285 af 
and 656 8f 5th prfori7y) 

Watt, Ansel el at 510 acre feel See Pasqornclfi: 
- _ - ~ " . - _ - _ _ _ _ ~ _  - 
- _ _ L - " . ~ " - l l _ _ l _ ~  _--- ~- 

Decree 

P a p  4 1 mmm4 



Arizona Entitlements and Priorlfles for the Colorado River Updated April 2004 

Entity 
~ . -  

Jcssen Family Ltd Partnership (Terninntrig Dulin 
Farms contract - Gieason portion 10 Jessen) 

Mohave Valley IDD (4 I,OOO ef Sfltitfemerl~ less #&I 
fOr5,OOO ef and PPR'S for 5,9401 

1,080 
---- 11_̂ 1- "e-- ^_-I_ 

30,060 i 4-06-W-204 

North Baja EL C. 408 af Ag arid 72 af M&l (Formeriy 
Jarnar Produce) ---- --I_-- -.._-" -- 
Ogram George 

4th Ag Recmrnendations: -- 
Beattie Farms Southwest (Russell Youman) 

*- -'------- 

El Cajon FarmingfCameron Brothers 
ADWA recindsl9; 
recommendation I 
1,290 af letter dab 

5th andlor 6th I I r- - 
1 I 

I -- "11 ".I____ 
1,500 6-07-30-WO336 

--- 
Arizona Public Service Company 

Arizona State Land Department - (atso has 6,607 af 
of 41h pnorify) 1 6 1  I 9,067 1 4-07-30-WON7 

5 andfor 

Amount not 
specified 

City of Parker - (also has PPH for 630 af a& 1,030 
af Of4th pnbrityl 2-07-30-WOO25 

5 andlor I I I ZOO0 1 
Gila Monster Farms, Inc. - (Formerfy Sfurges Farms) 

af and 1,435 a! 4 h  prforiIyyf 

Gila Monster Farms, Inc. {Fonnerty Sfurges Farm, 
also has a PPR for 780 af, 2ndprforify for 6,285 a/ 
am3 7,435 af 4th priori@) 

- ( also has a PI% far 780 af, 2nd p#ority for 6,285 556 607-30-WO337 

-I --_I - --I 
Upon requast 6-07-30-Wlt337 

--- 
3-07-30-W003~ 

Amount not 
specified 

Priority Date] 

11-14-1968 I 
1243- 1 984 

09-04-2003 

02- 1 1 -1 986 
03-27-03 

10-29- 1984 

IIX 

-- 

-7 

06-28-1999 

07-28- 1997 

07-28-1997 

1 X I  _x_-. . 

---- 

1113012004 



Arizona Entitlements and Priorities for the Colorado River Updated April 2004 

Entity 

Mohave County Water Adhoriiy - fPariial/y 
subcontracted: Arizona-Americen Water Company 
for 750 ai and MVfOD for 600 aft 

5th andlor 6th Recommendations: 

Bureau of Land Management 

Canyon Forest Village ll Corporation 

Section I O  Eackwabr 
I- -I-_ 

-- 

Contract Number Priority Oal I Priority 1 C.U. Feet Acre- 1 Diversion 
Acre-Feet 

AOWR 
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Contract ffo. 5-07-3@-W0322 

UNIT€Efi STATES 
~ E P ~ ~ ~ ~ ~  OF THE INTERIOR 

BUREAU OF RECLAMATXON 

30OULE)ER CANYOM PROJECT . 

CCtNTRACT VITW MAR3l.E CANYON COWPRNY, TRC. , ARIZONA,, 
FOR DELIVERY OF COLORADO RIVEK WATER 



UNITED STATES 
DEPARTHENT OF THE .INTERIOR 

BUREAU Of R E C W T L O N  

Sect f OD 

1. 
2, 
3. 
4.  
5. 
6,. 

' 7, 
8.  
9. 
10. 

. TI. 
12. 

' ..13, 
14. 
15. 

' 16. 

17. 
19. 

.. 19. 
20. 

. 21. 
22. 
23. 
2 4 .  
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Sect1 on 

25. 
26 * 

. 27, 
28. 

, 29. 
30 * 
31 .I 
32 I 
33. 
34 * 
35. 
36 I 
37. 

' 38. 
39 * 
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6.2 The amount of Mainstream Water cansumptfvely ’used, On the 

Marble Canyon Company Contract Service’ &rea pursuant to. this Contract shall 

discharge a portion of the United States abligaifon t c  deliver Rainst+eam idater 

pursuant t o  the 1944 Contract. 

The us3 a f  Mafnstream Watet: “by Marble Canyon Company shall be 6.3 

consSstent with applicable Arizona water law t a  the extent t h a t  state of Arizona 

laws are not inconsistent with the lavs and regulations o f  We: United States.  

In  the event that State o f  Arlzana water law conflicts with Federal. lirw and 

regal at3 ons, Fedem1 f aw and regu’l a t i  ohs sha71 cantrol . 
7. P&J,RITY OF ~~ 7 R OE- R ~~~~~. 71) THIS C 6 N T m :  

7.1 Ui-fshln tho State o f  Arizona, the fallawing priorftfes shall apply fn 

The second and third priofftiks are the administration of  Mafnstream Mater, 

:aeqtlal. 

1 , l . l  

7.1.2 

7.1.3 

7 .1 .4  

First Priority: Satfsfacfforr o f  Present Perfected R7’ghtr; as 
defined and provided for i n  the ilecree, 

Second Priority: Satisfaction of Secretariat Reservations 
and Perft?ct& - Rlghts establiliLhe& or 
e f f e c t i k  prior t o  September 30, 1968. 

Third Priority: Sat ls fact ian o f  Entitletnents pursuant t o  
contracts between the United States and 
water u w - s  .In tha State  of  Arizona 
executed on or before September 30,  $968. 

fourth PrCority: S a t 1  sPaction of  Entitlements pursuant; to: 
f i) cuntracts, Secretarial Reserkatians, 
and other arrangements between the 
United Stktes and water users fn the State  
of Arlzona entered into or established 
subsequent t o  September 30, 1968, f~ 
on Federal, State, or privately owned 
in the State o f  ArIzsna (fur a total 
quantity of not t o  exceed 164,652 acre-feet 
a f  dfverst’ons annually); and (ti) Gontract 

anten’ded, between the United States and the 
Central Aritona Water Conservation DSstt-ict 
f o r  the det ivety  of Hafnstream Hater for  
the Central A r i  zuna Project i ncl udi ng use 
o f  Mainstream Water on Indian lands. 

NO. 14-064-245 dated December 15, 1972, as 
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t s  having a fourth priority as 
f 5 )  and ( i i ) herel tl ‘are. coequal ~ 

Reduetions in Entjtlements. having a fourth 
riavity shall be borne by each Entitlement 

Rolder in the SMQ praportfon af i t s  
Entitlement, or as re uired .by law, 

I f , ,  hcnever, a reduction-sharfng agreement 
i s  entered into between two or ‘more such 
authbrized users, then the sedwctfon shall 
be shared ambng the partfes.as pwzvqded i n  
the apmneRt, subject t o  apprOval by the 
Contrattfng Officer after consul tation with 
mm. 

7.1.5 Fifth Priority: S a t i s f a c t i o n  o f  Entitlements t o  any Unused 
Arizona .dfltftlement. 

Any entity with a contract For f i f th-  
priority water shall uttlize . i t s  f f f th-  
prhrity Entitlement o er the 
Can%tactlng Officer has ed that 
MaTYrsltream Water i s  avail able under 

able ’Ian or regutatfan, and the 
cting Officer prmides written 
ation t h a t  such MaJnsCream Water i s  

f n  a speciFfc year, subject t o  
ltng and the reducttbn ruvjsfons 

of the Fifth-priority uater u5c shall be 
detemfned by. th4 Contr.ract.l ng Officer after 
consulfxtlan with WR, or on the hasls m f  
the eontract dates ,  o r  as required by law 
or  regulatfon 

regulatton, or fecrittarla s detemfnatian. 

of the contract. Reduction or e e fminatiart 

?,1.6 Sixth Priority: Satisfaction of  ~ n ~ j ~ l ~ ~ ~ ~ ~ ~  t o  surplus 
apport f anment water . 
Any cuntractar for sixth-prior4 ty water 

utilize i t s  s i x t h  r i m f t y  

has determined t h a t  Ma<ns‘f;reanr 
Water i s  available under applicable law or 
ragutatfon, and the Contracting Offfcer 
provtdes w r i t t e n  notification that such 
Mainstream Water i s  available i n  a specific 

subject t o  the schedulfng and 
oft provtsions o f  the contract. 
on or elimtnation o f  the sixth- 

rjwjty  water use shall be as determined t y the Contracting Officer or on the basis 
o f  the contract dates, o r  as requtred by 
Jaw or regulation, 

ment anty after the Con -e ratting 
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10 

33 

12 

13 

14 

1 5  

16 

27 

3.8 

19 

20 

2 1  

22 

23 

2 4  

2 5  

26 

27 

2 8  

7.2 in the event that  the Cantracting Offfcer detemfnes f l  f s  necessary 
t o  anforre a system o f  p r ior i t ies  fur the use o f  Mainstream ~ a t w  with in  t h e  

Sta te  of Arizona, weter deltreries made pursuant to  this Contract sha?l be i n  

accordance with the Annual Operating P3an adopted by the Secretary pursuant t o  

the Operating Criteria, 

7.3 Thd prfority date of Marble. Canyon Company's fntr'tlemtml f s  as 

specified in Exhlbit 8. 

8. gUf!!ER Y OF ~.~ U AER 8 Y THE U l l l T ~  STATE: 

8.1 Subject t o  the terms, condttions, and provisions of th is  Cantratit and 

ihsofar as reasonable tjjligence w i l l  permit,  le United states s h i l l  deifver from 
storage avaflable i n  the Colorado Rfver system fauurth-priority Mainstream- Water 

(as  deflned $n section 7 herein) that  Harble Carryon Company has ar6cred. and i s  

entitled t o  recelve for Domestic use a t  the points o f  diversfon listed i n  

txhfbit  C, 

8.2 The obligation of the United States t o  deliver Mainstream k t e r  

mrsuant t o  thfs Contract i s  subject t o  the  following condittans: 

8.2.1 T h  availability o f  Mainstma Water fo r  use fn; the State  o f  

Wlzona pursuant t o  the provfsions o f  the  Colurado River €ompact, the Buu7der 

:anyon Project Act, the 1944 Contract, and the Decree; 

8.2.2 The availabllfty o f  Mainstream Water pursuant t o  the Aexican 
r r m y  OM i g a t m ;  

8.2.3 Sect ion 6 of the Btrulder Canyon Project Act which pravjdes 

:hat Hoover Dam and Lake Mead will be used: first, for river regulation, 

improvement of navigatfon, and flood control; second, for  frrfgatfan use and 

Domestic Us@ and satisfaction o f  Present Perfected Rights pursuant t o  

article VI11 o f  the Colorado River Compact; and third, For power; and 

8.2.4 "The canditian that  the management and operation o f  Hoover Dam', 

Lake Head, and other works and the storage, d ivers ion,  delivery and use o f  

11 
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EXHIBIT “C” 

ARIZONA DEPARTMEPJT OF WATER RWOURC&5 
500 North Third Street, Pimenix, Arizona 85NM 

Telephone 602 417-2410 
Fax 602 417-2415 

ARIZONA DEPARTMENT OF WATER IX.ESOURCES 

SUBSTANTIVE POLICY STATEMENT 

Policy and Procedures for Transferring an Entitiernenf of  Colorado River Water 

This substantive poiicy statement is advisory only. A substanfive poky statement dues not include 
intenla1 procedural documents that only affect the internal yrocedum of the agency and ’does not 
impose additional requirements or penalties on regulated parties or include confidential information 
or rules made in accordance with the Arizona administrative proccdtirc act. If you believe that chis 
substantive policy statement does impose additional requirements or penalties on regulated parties, 
you may petition the agei~cy under Arizona Revised Statutes 3 41-1033 for a review of the 
statement. 
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I This statement of policy applies to the transfer by n o n - k d d  Arizona co1itracta-s of mains trcaoi 

within the State of Arizona. 
I Colorado River entitlements allocated for lrf igath and niutiicipaf and industrial (M&I) purposes 

I The right or authorization to beneficially use Coiorado River water i s  defined as an entitlement, 
Entitlements held by non-federal Arizona Colorado River water users are created by decree of t t ~ e  
United States Supreme Court (Court) or through a contract with the Secretary of the Interior 
(Secretary) under Section 5 of the Eoulder Canyon Project Act (BCPA) of December 21, 1928. 

Federaf stid State Authorities 

The BCPA federalized the administration of Colorado River water riglits by requiring a contract 
with the Secretary to use Coforado River water uflder either Section 4 or 5 of the Act. A 
conrractud rigfit, issued under the authority of the BCPA, is a permanent entitlement administered 
by the U.S. Bureau of Reclamation @'damation). 

Pursuant to A.R.S. 5 45-105, the Director of the Arizona Department of Water Resources 
(~epwt~nent) is generally responsible for forniuiating plans and programs far the development, 
management, conservation arid use of surface water and groundwater throughout the state. 
Consistent witti this responsibility, mder A.R.S. $ 45- 107, entities wlrich contemplate the transfer 
o€ their entitlements are required to cooperate, confer and obtain the advice of the Director. 

hi 1994, the state legislature reemphasized the inzportattce of the roIc of the Director in the 
distributinii of Colorado River water within the state. The specific statutory mandate in A.R.S. 8 
45-107(D) states: 

Xndividuals, irrigation districts, corporations, state departments, agencies, boards, commissions 
and political subdivisions of the state shdl cooperate, confer with and obtain the advice of the 
dircctor as to those negotiations, contracts and subcontracts described in subsection C ttiat affect 
the atlucation aiid use of main stream Colorado river water or the allocation and use of Colorado 
river water delivered through the ceiitral Arizona project. For a proposed contract or 
subcontract or a proposed amendment of a coritsact or subcontract that will result in B tratisfer of 
an docation or entjtlement of Colorado river water, including central Arizona project water, 
from a non-lndian Arizona contractor or subcontractor for a term of more th,m one year, the 
obligation to cooperate, confer with and obtain the advice of the director shall include the 
obligation to submit to the director for review the proposed confracf or subcontrnct or the 
prupsed a ~ ~ ~ e ? i ~ $ ? ~ ~ ~ t ,  and all related pxhibifs imd agreements, prior tu its execution by the 
contraclor or , ~ ~ ~ ~ t ? i i ~ r a ~ ~ o r ,  (Emphasis added) 

Pursuant to the a f o r ~ ~ i ~ n ~ j ~ ) ! 3 e ~  statutory responsibilily and authority, the Director will review any 
proposed transfer by a noa-€eefleral Asjzo~ia contractor of a Colorado River entitlement for the 
purpose of determining the potential impacts caused by the redistribution of water. Af'ter 'review, 
the Director will recornnierid to the Sccretnry the appropriate redistribution of niainstre.am Colorado 
River water supplies consistent with the pdicies and laws of the state. The irnportance of fk 
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Director’s review is xinderscored by the face that dns t r eam water is, in most case, the only 
depeiidable supply of water for urbati, industrial aid agricultural water users located withiri the 
accounting surface or fioodpfain of the Colorado River. Therefore, due to the importance of the 
distribution of Colorado River water to the welfare and economy of the statc, explicit policy atid 
procedures are necessary to eiisure adequate aud consistent evaluation of any proposed transfer of a 
Colorado River entitlement. 

I 

I 

I 

Purpose of Policy 

The purposes of‘ this policy are: I )  to establish a procedure to obtain the advice and review of the 
Director; and 2)  tu describe the criteria aid analysis the Department will utilize to evaluate 
pro2#”jed transfers, includitig conveyances, leases or assignnietits, of mainstream Chlorado River 
water. 

The Dircctor’s advice to and consultation with the Secretary wjll be corisistent with these policies 
<and procedures, 

XI. SCOPE OF POLICY 

Genera1 AppticaEian 

This policy applies to the transfer of a Colorada Rives entitlement within the State of Arizona for a 
period of more than one year. It does not pertain to transfer actions involving the export of water to 
another state or to Mexico. 

It is limited to non-federal Arizona entities or individuals holding a valid Colorado River water 
de1ivet-y contract with the Secretary. It applies to all priorities o i  erititIernents held by this %ategory 
of Colorado River water users (see Appendix A far definitions of priarities). 

With the potential excepthi of proposed entitlement assignments, the Department will tiot 
rt;commend the conveyance or lease of any entitlement to imused or surplus Coforado River water 
apportionment. If such entitierrtents are not 1 1 4 4  by a contractor, ihe Department will 
recommend that the unneeded contract be temrinated and, if necessary, a new one created. 

Subcontract, lease or water use conversion actions within an existing contract service area that are 
comiucted in accordance with an existing Colorado River water delivery eontract are tiot stlbjcct to 
Ellis policy. 

Entitlement Transh Actions 

Convcyances, leases and assignment3 arc separate types of entitlement transfer actions. The review 
and consultation process with the Director varies depending on the type of transfer action that is 
requested and the type of entitlement that is involved. The specific enti Clement transfer actions are 
described below. 

4 
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An entitlement transfer action is considered a conveyance when a Colorado Eyer contractor 
proposcs to pennanently transfer all or a portion of its entitlcrnent to another entity that will not 
servc the S ~ I I E  contract seivice area and/or proposes to change the type of water nse. 

A lease is a ternj~orary transfer actioii involving all or a portion of a Colorado River entitlement. 
The purpose fur leasing an entitlement is Lo provide a temporiuy water supply to anothcr parfy 
located outside of the existing contract service area without the contractor prmanentty 
rclinquisiting or abaadoning the entitlement. GeneraIIy, leases are inappropriate for pemianent 
municipal and industxial water uses that cannot be iriterrupted or discontinued. E a water 
entitlement Lease is proposed for a period of more than five years, the applicant fur the Iease actior~ 
must demonstrate that the existing water use will not be abandoned and expiain why a long-term 
lease is necessary for the intexided new use. The Depnrtrncnt will review tirc appficant ' s  justificatiorl 
for a long-term lewe and rnay recommend a lease for more than five yews duration. Elowever, if a 
long-term water supply is needed, the parties should consider a perinanetit conveyance. 

An entitlemnt transfer action is considered an assignment when a Coforado River contractor 
proposes to permclnetitly convey all or a portion of its entitlement to another entity that win sellre 
the same type of use within the same contract service area. 

Quantification of an Entitlement Avaihble for Conveyance or Lease 

Contract assignment actions do not involve a change in type of usc or a cliltrige in the place of use. 
As such, assignnicnt actions are not sribjcct to the following limitations that may be applied to the 
conveyance or lease of an entitlement. 

The amount of water rwailabie for conveyance or lease will. he limited to the quantity of water that 
will result in a consumptive use that is  no greater than the maximum amount of the entitlement. 
During the review of an application to transfer, the Director will consider several factors. These 
factors inctude the past and reasonable future quantity of consumptive use of water associated with 
the entitlement, ptential aegative impacts to the water supplies of other Colorado River entitlement 
holders, water quality impacts related to return flows and other pertinent impacts that could occur as 
a result of the proposed transfer. 

Within Arizona, the arnount of water associated wilh a Colorado River entitlement is limited to a 
specific mmimum zmount that m y  be consumptively used or diverted on nn annual basis. in  a few 
instances, entitlcrnents are limited to the amount of water that m y  be beneficially used. 

A consumptive use entitlerneiit fittiits the quantity of' water that rnay be corisurnetl by ail entitlenient 
hofder, Corisurnpt~ve me is the amount of wafcr divcl-ted Iess the anlourit that is returned to tile 
mainstream by tlic entitlement holder. 141e amount of a consumptive use entitlen~ent that rtiny be 
available for conveyance or lease will he limited to the maxirnuni amount of the entitlement. 
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I '  ' * 
A diversinn entitlement is limited by the quantity of water that may be diverted by the entitlement 
holder. Any return flow that resuIts from tfte use is credited to Arizom's 2.8 rrdtion acre-feet 
ailocatiort and is avaifrzblc to other water users. A proposed corivcyance or lease must not 
ilegatively impact the quantity of water available to other entitlement holders, If the new use will 
resuit in the same return flow to the mainstream as the retired use, the amount of entitlement 
avaihbie for conveyance or lease for the new use will be limited to the maxixnum anrolint of the 
diversion entitletnent. If the proposed new use will result in reduced return flow, the amount of 
water that will be available for cmveyaiice or lease will be limited to the consuniptive use 
associated with the mrPxirrium amount of the diversion entitlement. 

i 

I 

A hetteficial use entitjernent is limited by the quantity of water that may be beneficially used by an 
entitlement holder for n specific type of use in a specific place of use. To determine how rnucfl 
water may be available for conveyance or lease with this type of entitlement, the amount of water 
that is beneficially used on an annual basis must be quantified as an arinval consumptive'ose. Tlie 
consumptive use ainourit tbat may be conveyed or leased wiit be limited to the quantity aE water tt3at 
is no greater thsn the niaxirxiutri aiiiotint of the entitlement that was cansuniptiveIy used by the 
entitlement holder. 

Request for CunsuItation 

The Director must be consulted prior to the execution of a transfer of a water delivery contract, The 
request for consultation with tlie Director niust be made in writing by the entity proposing to 
transier i t s  en tidernent and inclucle contact information for the parlies inyolved in the proposed 
tratisac tion. 

Each request for consultattion involving the conveyance or lease of an entitlement must incfu& a 
water use management plan. Developnient of a inanageinent pIan will generally not be necessary 
for most prpropaserl assignnietit actions. The amount of information needed for a particular 
assignnient action will be detcrrnined upon the initiation of consultation with the Director. 

The Director will use the water use nianagenient pian information to evaluate die: proposed transfer 
action atid make recorninendations to the Secretary. The water use management pIans will also be 
available for public review and cornrnent. Tlicse plans JnUSt include, at a minimum, the foltowing 
information. 

For tire entity transferring the cntitlcrnent: 

a. A description md quantification of the proposed water use to be transferred; 
b, A map of the contract area and the Iocation of the retired water use and associared 

points of diversion atid return; 
c. A ciacriptiori of how the existing water ttsc will be tcnninated; 
d. A demonstration that the transfer will not interfere or infringe upon any vested or cxistitig water 

rigflits within its coniraet service area; 
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e. For partial transfer of an entitlement, an exptan n of all expected changes t c ~  water provj&r 
operations and deliveries to rernainirig customers due to the proposed transfer; 

f. An explanation of how the traiisfer is consistent with local area ordinances, RI~CS and 
reguiations; 

g. A description and quantification of the proposed new water use. 

~ 

I For the receiving entity: 

h. A map showing the service area, points o€ diversion and poirits of return associated with tile [lev 
use; 

i. Calculations showing the mount  of Colorado River water that will be diverted, consumptively 
used and retinned to the river; 

j. A demonstration of its ability to divert, convey and consumptively use water wittiin a reasonable 
time frame; 

k. A demonstration chat the transfer will not interfere or itifri'rge upon any vested or existing water 
rights within its contract service area; 

1. A list that identifies and quantifies all water supplies currently available to meet its ci~rrellt, 
committed and projected inunicipal and industrial (M&i) water demand; 

m. An explanation showing how the conveyance is consistent with local area ordinances, rules and 
regulations, including those limiting the use of potable water supplies for lakes, golf courses, 

n. Entities propsifig to temporasiiy lease an enritlernent must provide irifonrmtion describing the 
intent to terminate the Colorado River water use or substitute water supplies at the concIusion of 
the lease. 

&6. ; 

Jn addition to the water management p h  information, the Department will need to be provided 
with the necessary approvals that are signed by all parties to the proposed transfcr and provided 
with any proposed contracts or agreemeiits, all addendurn and attachments to same and all related 
exhibits and agreements. 

Other Corssiderations 

When considering a. proposed transfer action, in addition to evaluating the required information 
Iisted above, the Departmerit will also assess beneficial use and Mexican Treaty obligation issues. 

Beneficial! Use and ?Yater Demand 

The Department will not consider transfer actions for speculative purposes. Therefore, for $1 
proposed entitlenient transfer actions, the entity receiving the entitlement must demonstrat5 that the 
water will be put to beneficial use. The beneficial rise may he an existing one associated with 
current, committed and/or projected M&X water demands or it may be a proposed ncw M&f use. 

Applicants that do not possess the ability to irnmediatcly divert, convey and corisurnptively use the 
water will not be excluded From the applicatioti and consideration process. However, in addition to 
their application, they must submit a fuFuify developed plan that describes how they will diver?, 
convey arid use the water within a rcasonable timeframe. 
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Pxoposed conveyance actions will be evaluated to ensure that tbe transactiuri will nut ilcgatjvely 
impact the United States' ability to meet its 1944 'I'reaty obligations for delivery of Colorado River 
water to Mexico or to meet the Minute 242 saliaity control requirement. 

Conveyartces and Lenses 

To initiate a consultati~n, the partics tu B proposed transfer action shall submit wa&er rmnagement 
plans and all other related exhibits and agreenaents to the Director at least one hundred fifty (150) 
days prior to contract execution. 

Mer all of the necesswy documents and infoanation have been submitted, tfie Deparrment will 
advertise the praposed conveyarm or lease once per week for two (2) consecutive wceks in a 
newspaper of general circulation within the state. The Department will also provide a notice to the 
coutity planning and zoning department office within the cormty of origin. 'Ttie contractor 
conveying its entitlement must provide notice of tlie proposed action to a11 water users within its 
contract service area. Notices may also be serit to list of other interested parties. The list, which 
will be kept on fiie with the Department, will be composed of individuals and entities that wish to 
be advised of pending requests to initiate a Colorado fiver contract transfer action. All docurnents 
submitted to the Department will he made availzble to the public u p i i  request 

The Department will accept public commcnt on the prvpsed transfer action for thirty (30) days 
following the second advertisement. P u b h  cotwent will be considered during the Dep'a-tment's 
teview, The Director will issue a recornmendation regardiog the conveyance at- lease to the 
Secretary within sixty (60) days fram the end of tfie public comment period, unIess additiond time 
i s  needed to resolve claims of negative iriipacts to third parties. 

Some entities or individuals may elairrt that they will be negativeJy impacted if a conveyance or 
lease, as proposed. is  approved. When potentially negative impacts are claimed, the Department 
will aatify the entity giving up its entitlement and the receiving entityfs) about the claimed irnpaccts. 
The Department will provide up to ninety (90) days for dI parties tu attempt to resolve or rrlitigatc 
the claimed impacts and to provide information to the Secretary. If agreed upon by all parties, an 
extension may he requested if more time is needed to resolve outstanding issues. 

As a result of negotiations, if the proposed agreement changes the distribution of water, the 
Department will: review tfie revised transfer actiori and make a recommendation to the Secretary. If 
the parties cannot agree to resolve or mitigate the claimed itnpacts, the Department will make its 
recommendation independentIy from the parries at the end of the negotiation period. 

The parties to the assignrrieri t shall submit a request for consul tation and supportiiig &m.~rnentation 
to the Director at Icast forty-five (4.5) days p~ior to execution. 
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The Department will conduct ari expcditcd review of the assigiixiient af an entitlement. Because t;tlc 
allocation will be used to serve the same use withiti the same m a ,  it will be prestimed to bt: 
consistent with the state's water managemiit objectives and wjH not be subject to pubIic review ;m<j 
conmient. The Director will issue a recomnlenckition to the Secretary wittiin thirty (30) days after 
ail necessary documents have been submitted for review. 

This substantive poljcy statement shall beconic effective immediately. 'The Director may aiodify Or 

revoke this policy at aizy time. 

DATED this zq r#day of May, 2004. 

Director 
Arizona Department of Water Resources 
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First Priority 
Satisfaction of Present Perfected Rigtits as defined and ptovided for in the Decree. 

Second Priarity 
Satisfactioii of Secretarjal Reservations and Perfected Rights estab;iished or effective prior io Septeniber 30, 1968. 

Third Priority 
Satisfaction of Entitlements pursuarit to contracts between the United Stat&? and waFer users in tfre State of 
Arizona executed 011 or befctrr: September 30,1968. 

Fotrrth Priority 
Satisfaction of entitlements pursuant to: (i) contracts, Secretarial Reservations, ;tnd other amngemenrs betweex1 
the United States and water users in the State of Arizona entered into or estabfished subsequent to Septeiriber 30, 
1968, for use on Federal, State, or privately owned lands in the State of Arizona (for a total quantity oE not to 
exceed 164,652 acre-feet of diversions anttudly); and (ii) Contract No. 14-06-W-245 dated December 15, 1972, 
as amended, between the United Statcs and the Centml Arizona Water Conservation District for the delivery of 
Mainstream Water for the Central Arizona Project, including use of Mainstream Water on Indian lands. 

Entitlerricnts having fourth-priority as defined in (i) and (ii) fierein are coequal. Reductions in Entitlements 
having a fourth priority shall be borne by each Entitlement holder in the same proportion as its Entitlement, or as 
required by faw, regulation, or Secretarial determination. If, however, a reduction-sharing agr@eIxient is enteed 
into between two or more such authorized wers, then Ibe reduction shall be shared Garnorig the parties as provided 
in the agreement, subject to approval by the Contracting Officer after consultation with AZIWR. 

Fifth Priority 
Satisfaction of Entitlements to any Unuscd Arizona Entitlement. 

Any entity with a contract fox fifth-priority water sfiall utilize its fifth-priority Entitlement only after the 
Contracting Officer has determined that Mainstream Water is available tinder appiicable law or regulation, and the 
Contracting Officer provides written notification that such l'vIainstream Water is available in a specific year, 
subject to &e schecfuling and the reduction provisions of the contract. Reduction  YE elimination of the fifth- 
priority water use shall be deternzined by the Contracting Officer after consultation with ADWR, or oh tl2c basis 
of the contract dates, or as required by law or regulation. 

Sixth  Priority 
Satisfaction of ~ ~ ~ ~ t ~ ~ ~ e ~ ~ s  to Surpf us Water. 

Any contractor far sixth-priority water shdl litilize its sixth-priority Entitlement only after the Contracting Officer 
has determined that Minstrertm Water i s  available under app1ticaMe law or regulation, and the Contracting Officer 
provides written notification that such Mainstream Water is available in a specific year, subject to the schedtlling 
and reduction provisiotis of the contract. Reduction or elimination of the sixth-priority water use shall be as 
determined by tile Contracting Officer vi- on the basis of the contract dates, or as required by faw or regulation. 

Excerpt from Section 7 of the Chforado River water erttitleinent contract between the US. Bureau of Reclamation aIld 
Crystal Beach Wa~er Conservation Dislrict, Contact NO. 6-07-30-WO352, November '2 1, 1997 
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