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’ JOHNSON U77L177E& L.L. oO00035175 

5230 East Shea Boulevard * Scottsdale, Arizona 85254 
PH: (480) 998-3300; FAX: (480) 483-7908 

November 14,2005 

Brian Bozzo 
Arizona Corporation Commission 
1200 W. Washington Street 
Phoenix, Arizona 85007 

RE: Johnson Utilities, L.L.C.: Compliance with Decision No. 68235 
Quarterly Reports on the status of the pending La Osa and Sonoran litigation 
ACC Docket Nos.: WS-02987A-05-0088 

Dear Mr. Bozzo: 

Pursuant to the above-referenced matter, Johnson Utilities hereby submits this 
compliance filing in accordance with the Commission’s orders. Enclosed please find the court 
documents for the La Osa and Sonoran Litigation attached hereto as Attachment No. 1 and 
Attachment No. 2 respectively. Several of the court documents have been excluded from the 
Docket Control filing due to their voluminous size as discussed in our November 10, 2005 letter 
to David Ronald. Three copies of the following court documents are being filed with Earnest 
Johnson, Director of the Utilities Division, for Staff to review along with one copy for your use: 

La Osa 

Complaint 
First Amended Complaint 
Motion for Designation as Complex Civil Litigation 
States Initial Disclosure Statement 
Third Party Disclosure Statement 

Sonoran 

Complaint 
Plaintiffs First Amended Complaints 
Answer of Defendents 
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JONNSON UnLIn25.Z L L C  
5230 East Shea Boulevard * Scottsdale, Arizona 85254 

PH: (480) 998-3300; FAX: (480) 483-7908 

If you need any additional information in regards to this compliance item, please do not 
hesitate to contact me. Thank you for your time and consideration in this matter. 

Johnson Utilities, LLC 

Cc: Brian Tompsett, Johnson Utilities 
Richard Sallquist, Sallquist, Drummond & O’Connor 
Ernest Johnson, Director 
Brian Bozzo, Compliance Manager 
Docket Control 
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lay Natoli, (No. 003 123) 
Fohn M. DiCaro, (No. 0 17790) 
2hristopher G. Stuart, (No. 012378) 
Scott W. Hulbert, (No. 021830) 
JONES, SKELTON & HOCHULI, P.L.C. 
290 1 North Central Avenue, Suite 800 
Phoenix, Arizona 85012 

minuteentries@ shfm. corn 

Attorneys for Defendants George H. Johnson 
and Jana S. Johnson; George H. Johnson 
Revocable Tnxst, and George H. Johnson and 
Jana Johnson, Co-Trustees; Johnson 
International Inc.; The Ranch at South Fork, 
L.L.C.; General Hunt Properties, Inc.; Atlas 
Southwest, Inc. 

(602) 263- 1746 

ARIZONA SUPERIOR COURT 

MARICOPA COUNTY 

Plaintiffs, 

V. 

"T PROPERTIES, INC.; ATLAS 
SOUTHWEST, INC.; KARL ANDREW 
WOEHLECKE and LISA WOEHLECKE, 
husband and wife; JOHN DOE and JANE 
DOES, husbands and wives, 1 through 10; 
ABC CORPORATIONS, 1 through 10, 

Defendants 

Michael K. Jeanes, Clerk of Court 

Michelle Paigen 
***Electronically Filed*** 

LN Filing ID 5875135 
May 23 2005 2:39PM MST 

VO. CV 2005-002692 

GEORGE H. JOHNSON AND JANA 
JOHNSON'S MOTION TO DISMISS 
AND MEMORANDUM OF LAW IN 
SUPPORT 

(Non-Classified Civil-Complex) 

(Assigned to the Honorable Rebecca A: 
Albrecht) 



1 

2 

3 

4 

5 

6 

7 

6 8 

9 
4 
n; 

21 

22 

23 
24 

25 

26 

MOTION 

Pursuant to Rule 12(b)(6), Mi. R. Civ. P., defendants George H. Johnson and 

Jana Johnson (collectively the “Johnsons”) move to dismiss plaintiffs’ Complaint against 

them because the complaint fails to state aclaim against them individually. The Johnsons 

are either owners, directors, officers, trustees, or managers ofthe variow entity defendants 

(which are comprised ofthree corporations, one trust and one limited liability company). 

Although plaintiffs’ complaint allegesthat the lated to the various entities, 

it does provide any allegation sufficient to disr legal entities and subject 

the Johnsons to personal liability. Indeed, th no substantive allegations against 

the Johasons individually. Becauseplairatiffs that would subject 

the Johnsons to individual liability, the Co Id dismiss all claims against the 

Johnsons for failure to state a claim. Thi on is supported by the following 

Memorandum of Law. 

MEMORANDUMOFLAW 

L Factual Backmound 

Plajntif&filedsuiton leging numerous causes of action 

lease, statutory trespass, including common law trespass, breach o 

grading and clearing of various 1 

owned by the entity defendants (which allegedly later infected bighorn sheep with an 

illness). 

In the complain< plaintiffs name two sets of individuals, atrust, a limited 
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liability company and three corporations as defendants, including: (1) the Johnsons; (2) 

Karl Andrew Woehlecke and Lisa Woehlecke; (3) The George H. Johnson Revocable 

Trust, and George H. Johnson and Jana Johnson, co-trustees; (4) The Ranch At South 

Fork, L.L.C.; (5) Johnson International, Inc.; (6) General Hunt Properties, Inc.; and (7) 

Atlas Southwest, Inc. In a complaint that spans twenty-nine pages and one hundred and 

twenty-three paragraphs, however, plaintiffs rarely mention the individual defendants 

ed in eight paragraphs of the 

ntatll6-1lY13and 

ed, George and Jana Johnson are onl 

none of the allegations is subs 

15. The sole allegations relating to the Johnso 

0 TheJohnsonsarehus 
community ana ccOn 
“’directed, proved or 

0 George and Jana Johnson are 
defendant Johnson Trust and, 
Complaint at 7 7; 

complaine 7 of herein.’ 

0 George Johnson is Presi 
Johnsons are directors 
at 7 8; 

0 George Johnson managed the South 
the claims. Complaint at 7 9; 

0 The Johnsons or the other defendants 
in, the properties at issue. &g Co 

0 The Johnsons are real estate devefo ers that “directly or indirect1 own 

There are no allegations against the Johnsons claiming that they individually did 

or control” the various entity de P endants. See Complaint at {15. 
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any of the acts alleged in the complaint. Because there are no allegations that, if true, 

would give rise to individual and personal liability, the Court should dismiss all claims 

against them. 

II. Legal Analysis 

A. 

There are no allegations that the Johnsons did 

The Johnsons are not moper parties solely because they own or are 
involved with the l e~a i  entities that are named defendants. 

to subject them to personal 

liability. Rather, plaintiffs have named the Johns defendants simply 

because they have ownership interests in or serve as irectors, trustees, or 

managers of the various legal entities that are defendants. Arizona has made it clear 

in statutes and case law, however, that in all forms of legal entities, courts do not disregard 

the legal form simply because an individual is a member, manager, officer, director or 

trustee. Plainti& attempt to name the Johnsons is improper. 

The Arizona Limited Liability Company A 

actions of a limited liabi 

e k e s  who is liable 

1, et seq. A member, 

is not liable for the 

' A.R.S. p 29-651 states: 

Except as provided in this chapter, a member, manager, employee, officer or agent 
of a limited liability company is not liable, solely by reason of being a member, 
manager, employee, officer or agent, for the debts, obligations and liabilities of the 
limited liability company whether arising in contractor tort, under ajudgment, decree 
or order of a court or otherwise. 
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party in a lawsuit against the limited liability company simply by reason of being a 

member. See A.R.S. $29-656: 

In this case, because The Ranch at Southfork, L.L.C. is alimited liability company, 

the limited liability company is required by law to have a managing member. Although 

plainti& have alleged that George Johnson is the managing member of the limited liability 

company, he does not actively manage the property at issue and plaintiffs have not alleged 

to subject the Johnsons to personal liability. P 

of The Ranch at Southfork, L.L. 

Contrary to plaintiffs' 

personally liable for 

s that a trustee is not 

A.RS. 5 29-656 states: 

A member of a limited liability company, solely by reason of being a member, is not 
a proper party to proceedings by or against a limited liability company unless the object 
is to enforce a member's right against or liability to the limited liability company or 
except as provided in this chapter. 
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Plaintiffs have not alleged anything else other than their erroneous legal conclusion that 

the Johnsons are personally liable because they are trustees. Pursuant to A.R.S. 5 14- 

7307(B), therefore, the Johnsons are not personally liable for the alleged actions of the 

George €3. Johnson Revocable Trust. 

iii. The Johnsons are not proDer parties simply because thev 
are officers or directors of a corporation that is a 
defendant. 

the legitimate purpose of insulating indivi liability for acts done on 

behalfofthe corporation. 123Ariz. 195,196,598P.2d 1014, 

1015 (Am. 1979) (citing 2 P.2d455 (1972)). It has 

always been the law in Arizonathat 

to do business on its own, officers, sharehol rs are not personally liable 

is President and Jana 

and Jana Johnson 

dent/Treasurer and resident/Secretary o 

in Arizona, the Johnsons are e for the alleged actions o 

General Hunt, Inc.; Johnson International, Inc.; or Atlas Southwest, Inc. 

... 
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B. Plaintiffs have not alleped any basis to disregard the lepal entities and 
imDose individual liability. 

The rule in Arizona is that c o r n  will not lightly disregard the separate status 

of legal entities and the party seeking to impose individual liability carries a heavy burden. 

- See ChaDman v. Field, 124 Ariz. 100,102,602 P.2d 48 1,483 (1979); Kerns v. Tempe 

Technical Institute, Inc., 993 F. Supp. 714 (D. Ark. 1997). In order to pierce the corporate 

entity and attach personal liability to a corporation’s officers, shareholders or directors, 

at a minimum, plaintiffs must prove that observance ofth form would promote 

injustice (Cammon Consultants Cog. v. Dav, 18 1 Ariz .2d 24 (App. 1994)); 

to observe the corporate form would result in an injustice 

Life Insurance Comuanv, 170 Ariz. 3 

is undercapitalized and is only a sham 

( 1 99 1)); or that the corporation 

Inthis case, plaintiff5 do not lega~om. There is no allegation 

the legal entities are that the legal entities are the 

lycapitaiizedorthat recognitionof dpmmote an injustice 

allegation to support onthesystem. Nowhere inplaintif&’ 

defendants at all. 

inparagraph6ofthe 

shows that there is no factual basis for such an assertion at this time because it is only 

made “upon information and belief.” Secondly, the allegation only asserts a generic 

and unspecified “many of the acts and omissions” that George Johnson allegedly directed, 
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approved or acquiesced in. It is clear from the qualifications on the allegation (and the 

lack of any substantive allegations against the J0hnsons)that there is nothing to support 

that unwarranted conclusion. In such a case, even though well-pleaded material 

allegations of the complaint are deemed true in ruling on a motion to dismiss, the Court 

should not consider plaintBs' unwarranted allegations containing conclusions of law 

or unwarranted deductions of fact. See Aldabbagh v. Arizona Dept. of Liquor Licenses 

and Control, 162 Ariz. 415,417-18,783 P.2d 1207,1209-10 (App. 1989). If, during 

the course of the litigation, plaintiffs develop facts to state a claim against the individuals, 

they should then seek leave of the court to amend their complaint to assert such a claim. 

In the meantime, however, it is improper for plaintiffs to generically assert an 

unsubstantiated and conclusoxy allegation "upon information and belief" in an effort 

to circumvent the clear Arizonalaw statingthatthe Johnsons are not individually liable. 
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111. Conclusion 

For the foregoing reasons, George Johnson and Jana Johnson respectfully request 

that the Court dismiss all claims against them individually for failure to state a claim. 

RESPECTFULLY SUBMITIED this 23d day of May, 2005. 

JONES, SKELTON & HOCHULI, P.L.C. 

Avenue, Suite 800 

e-filed and served 

- Is/ Kim Okamura 

26 /I 
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Jay Natoli, (No. 003 123) 
John M. DiCaro, (No. 017790) 
Christopher G. Stuart, (No. 012378) 
Scott W. Hulbert, (No. 021830) 
JONES, SKELTON & HOCHULI, P.LC. 
2901 North Central Avenue, Suite 800 
Phoenix, Arizona 85012 

minuteentries@shfirm.com 

Attorneys for Defendants George H. Johnson 
and 3ma S. Johnson; George H. Johnson 
Revocable Trust, and George H. Johnson and 
Jana Johnson, Co-Trustees; Johnson 
International Inc.; The Ranch at South Fork, 
L.L.C.; General Hunt Properties, Inc.; Atlas 
Southwest, Inc. 

(602) 263-1746 

ARIZONA SUPERIOR COURT 

MARICOPA COUNTY 

STATE OF ARIZONA, ex rel., S T E P ”  
A. OWNS, Director, Arizona Department 

ona State Museum, 

Plaintas, 

IN”ATI0NAL INC.; THE RANCH 
AT S O U ”  FORK, L.L.C.; GENERAL 
“T PROPERTIES, INC.; ATLAS 
SOUTHWEST, INC.; KARL ANDREW 
WOEHLECKE and LISA WOEHLECKE, 
husband and wife; JOHN DOE and JANE 
DOES, husbands and wives, 1 through 10; 
ABC CORPORATIONS, 1 through 10, 

Defendants. 

Michael K. leanes, Clerk of Court 

Michelle Paigen 
***Electronically Filed*** 

LN Filing ID 5875482 
May 23 2005 2:48PM MST 

NO. CV 2005-002692 

DEF’ENI)&S GEORGE H, 
JOHNSON AND JAMA S. 

R A N 3 3  AT SOUTH FORK, L.L.C.; 

(NEGLIGENCE PER 

won-Classified Civil-Complex) 

(Assigned to the Honorable Rebecca A. 
Albrecht) 
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MOTION 

Pursuant to Rule 12(b)(6), Arizona Rules of Civil Procedure, George H. Johnson 

and Jana S . Johnson; The George H. Johnson Revocable Trust, George H. Johnson and 

Jana Johnson, co-trustees; Johnson International, Inc.; The Ranch At SouthFork, L.L.C.; 

General Hunt Properties, Inc.; and Atlas Southwest, Inc. (collectively “Defendants’’) 

hereby move to dismiss Plaintiffs’ eighth cause of action (titled “Wrongful Destruction 

5-1 14 (pp. 24-25). 

For their eighth cause of action, PI 

for allegedly causing the death of b 

1 to state a claim for 

’ alleged actions is not 

thepurposeofthestate 

struction of wildlife3 

fthe state statutes is 

of care in a state negli 

Plaintiffs is not a statute passed by Congress, 
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regulation does not establish a general standard of care that would form the basis for 

a claim of negligence per se relating to the alleged communication of disease from 

domestic goats to bighorn sheep. 

Plaintiffs cannot state a claim for negligence per se under either the state statutes 

or the Bureau of Land Management’s regulation. Accordingly, the Court should dismiss 

Plainti& eighth cause of action.’ This motion is supported by the following memorandum 

authorities and by the factual alleg 

laint and the exhibits attach 

I. Factual Backmound 

Destruction of 

Wildlife-Negligence per se”), PlaintB3 allege tfiat in 

mrestrain a goat herd 

hmDefmdants’ 

, andthatmany ofthe 

reach the Silver 

cluding “malnutritio 

predators.” Id. at 49. 

This motion does not address Plaintiffs’ common law negligence claim (Plaintiffs’ ninth cause of action), but 
rather merely seeks dismissal of the negligence per se claim. 
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Plaintiffs contend that because the goats allegedly escaped and crossed 

over state and federal lands, Defendants violated two statutes - A.R.S. § 37-5012 and 

43 C.F.R. 9 4140.l(a)( l).' Plaintiffs contend that because Defendants allegedly violated 

those two statutes, Defendants are liable for negligence per se for the death of the bighorn 

sheep. 

II. Legal Analysis 

basis fortheir negligence 

perseactionre1atingtotheal1eged''Wm~ Idlife.'' Plaintiffs' attempt 

tobaseanegligemeper seclaimonthat becausethe express intent 

val ofnatural products (such 

tc.) h m  state land -not 

courts have adopted of Torts (1965) on the 

,933 P.2d 1233,1237 

(a) Grazing permittees or lessees performing the following prohibited acts may be subject 

(1) Violating special terms and conditions incorporated in permits or leases[ .] 
to civil penalties under 8 41 70.1 : 

4 
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(App. 1996). Under the doctrine of negligence per se, a standard of care mandated by 

statute preempts the traditional common law negligence inquiry as to whether a defendant’s 

actions were reasonable. See id. (citing Restatement (Second) of Torts (“Restatement”) 

$286 (1 965)). Accordingly, if the law imposes a standard of care, failing to meet that 

standard makes it unnecessary to determine the reasonableness of a defendant’s actions, 

and a defendant violating that standard of care is negligent per se! See id. 

To establish a “standard of care” 

ue in the negligence per se claim: 

to protect against the 

standard of care for 

nal negligence theorie 

the statute does not 

be able to illustrate that the statute was 

simple review of A.RS. 5 37-50 1, however, at it does not address wildlife 

Before liability attaches, however, Plaintif%% must still prove the remaining elements of a negligence claim, 
including proximate cause and damages. See id 
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at all, let alone the alleged communication of a disease to wildlife by domestic livestock. 

Indeed, A.R.S. 9 37-501 specifically lists the type of harm it is designed to protect: 

“cutting down or destroying timber or wood standing or growing 
[on state land]. . . .” See A.R.S. $37-501(1) 

“carrying away timber or wood [from state land], by mowin , cuttin 
or removing hay or grass ffiom state land], or by grazing & E  ‘vestoc 
. . . .” See A.R.S. 0 37-501(1); 

knowingly extracting or removing “ 
fertilizer or fossils” from state lan 

WhgtreeS,shtubsOr 
struction by fire” 

andundergrowth,there 

that a statute’s expre 

h t s  violated the 

Restatement’s illustration shows the defect in Plaint 

A statute, which requires that vessels trans orting animals 
across the ocean shall pen them separate P y, is construed 

6 



1 

2 

3 

4 

5 

6 

7 

G 8 

9 
4 
a; 

23 

24 

25 

26 

to be intended only to prevent sickness resulting from 
conta ion by close contact. A ships sheep by B’s ship. 

together with other animals on the upper deck. As a result, 
some of A’s sheep catch a disease from other animals, and 
others are washed overboard by a storm. Tho statute 
establishes a standard of conduct as to the infected sheep, 
but not as to those washed overboard. 

His s fl eep are not separately penned, but are herded 

Restatement 3 286, Illustration 4. In this case, A.R.S. 6 37-501 does not even mention 

wildlife, and there is no indication that it was intended to protect wildlife from diseases 

communicated by trapassing domestic animals. 

becauseA.RS. 3 37-501 wasnot intendedto 

they cannot base a negligence per se claim on A.R. 

Plaintiffs also cite A.R.S. 3 37-502 as an alle their negligence per 

provides civil remedies 

independent standardofconduct. Moreover, 

severed from the land” and to “dispose of the product or property SO seized in the manner 

prescribed by law for disposing of products of state lands.” This statutory remedy 

contemplates the removal of timber, minerals or other products, and is inconsistent with 
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the use of the statute to establish a general standard of care with regard to a domestic 

livestock operation. 

B. Plaintiffs cannot use 43 C.F.R 6 4140.l(a)(l) to establish a standard 
of care for neditzence per se in their claim relatinp to “Wrondul 
Destruction of Wildlife.” 

Plaintiffs’ attempt to base a negligence per se claim on 43 C.F.R. 8 4 140.1 (a)( 1) 

is even more attenuated than their reliance on the state statute. First, Plaintiffs are 

attempting to apply a federal regulation to d of care for a state tort 

claim. Second, the regulation relied upon 

Congress, but rather a regulation adopted by 

have used administrative regulations to e 

se in certain circumstances, admiistsative re@ 

anegligence per se standard of care and courts 

care for negligence per 

e preferred source of 

hesitant to rely on them for such 

se. See Restatement 5 2 
standards less frequently than 1 

Perbapsmostimportantly,43C.F.R.~41 prescribeany standard 

of conduct, was not intended to address the d in this case and was 

. As discussed above, 

ffs must be able to 

protect state agencies. See TeZZez at statement $8 286 and288. 

43 C.F.R. Q 4 140.1 (a)( 1) does not mandate any particular standard of conduct, let alone 

a specific standard of conduct to protect against the harm alleged in this case. The 

regulation simply states that a grazing lessee may be subject to civil penalties if she 
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violates a special term or condition included in a Bureau of Land Management grazing 

lease. See 43 C.F.R. § 4 140.1 (a)( 1). In addition, because the regulation relates to the 

Bureau of Land Management grazing leases, the statute was intended to protect federal 

lands administered by the Bureau of Land Management - not state agencies and state 

lands. For that reason alone, Plaintiffs fail to state a claim for negligence per se. See 

TeZZez at 169,933 P.2d at 123 7 (upholding dismissal of negligence per se claim because 

statute was not intended to protect plaintiff). 

In an effort to circumvent the requirement 

r se, Plaintiffs allege that 

ntence which states: 

Will be authorized 

sheep habitat.” See First 

Complaint. Plaintiffs’ 

Is, however, because 

conduct established 

ts’ Bureau of Land Management 1 

“To protect desert bighorn sheep: no domestics 

on public lands within 9 miles surrounding desert b 

to rely on that sentence for a neglig 

Bureau of Lan 

ent leases, which w 

nflict with the federal 

dard of care under 

state law. 
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Further, Plaintiffs are not a party to the Bureau of Land Management leases and 

ertainly do not have any rights under the leases. Allowing a plaintiff to assert a 

iegligence per se action based on a contractual obligation (rather than a statutory standard 

bf care) is already once removed from the requirements of negligence per se. Allowing 

t plaintiff that was not even a party to that contract to assert the negligence per se action 

vould be twice removed. 

In sum, Plajntifi cannot show that 43 C.F.R. 0 414 ) establishes a standard 

to protect against 

the Bureau of Land 

ontractual obligation 

es to those leases and 

Therefore, as amatter 

.R 9 414O.l(a)(l). 

If conduct, was intended to protect state 

he harm alleged in this case. Reliance on 1 

agement leases is futile because those le 

than astatutory standard 

Plaintiffs' own grazing lease 

of law, Plaintiffs cannot assert a 

/ /  

/ 

/ /  

/ I  

/ /  
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III. Conclusion 

For the foregoing reasons, Defendants respectfully request that the Court dismiss 

Plaintiffs’ eighth cause of action (titled “Wrongful Destruction of Wildlife--Negligence 

per se”) for failure to state a claim. 

RESPECTFULLY SUBMITTED this 23d day of May, 2005. 

& HOCHULI, P.L.C. 

ecca A. Albrecht 

23 

24 

25 

26 

- /s/ Kim Okamura 

1478366-1 11 
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Pursuant to Rule 12(b)(6) ofthe ArizonaRules of Civil Procedure, George 

H. Johnson and Jana S. Johnson; The George H. Johnson Revocable Trust, George H. 

Johnson and Jana Johnson, co-trustees; Johnson International, Inc.; The Ranch At South 

Fork, L.L.C.; General Hunt Properties, Jnc.; and Atlas Southwest, Inc. (collectively 

c‘Defendant”’) hereby move this Court to dismiss the seventh cause of action in Plaintiffs’ 

Complaint. See First Amended Complaint at 77 99-104 (p. 23). * 

m their range and “commingled” ed in the Silver 

, northwest of Tucson. Id. at 

livestock transmitted a bacterial 

that the death of 

MEMORAND 

OIlS to dismiss s 

a motion to dismiss, all material allegations in a comp en as true and read 

’ In their Complaint, Plaintiffs have named as defendants a number of individuals and entities without attempting 
to identify which defendant is responsible for what action. For the purposes of this motion, which is based on 
whether Arizona wildlife laws apply tothe allegedactivities, it is not necessary to identify any individual defendants. 

2 
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Inc., 203 Ariz. 191,192,52 P.3d 760,761 (2002). However, allegations that are mere 

conclusions of law are not considered. Aldabbagh v. Arizona Dept. ofLiquor Licenses, 

162 Ariz. 415,417,783 P.2d 1207,1209 (Am. 1989). 

II. FACTSALLEGED 

For their seventh cause of action, brought by the State of Arizona on behalf 

al Hunt”), purchased 

Plaintiffs allege that Defendants auth goats onthe La Osa 

failed to control 

ay to the Silver Bell M 
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HI. LEGAL ANALYSIS 

A. Introduction. 

Plaintiffs contend that the killing of any wild animal is “unlawful, when not 

expressly permitted by law.” Complaht at 7 99. According to Plaintiffs, therefore, any 

activity, regardless of the activity’s nature or the intent ofthe actor, that results in the 

killing of wildlife is a violation of Arizona law. Under Plaintiffs’ theory, for example, 

the following activities would be illegal 

s simply no basis for interpretation of the 

would be illegal. As 

inTitle 17 generally, 

B. Definition of 

Pursuant to A.R.S. 6 17-102, wildlife is of the state and “may be 

by law or rule of the commission” (emphasis supplied). The term “wildlife” is defrned 

4 
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22 

23 

24 

25 

26 

very broadly as “all wild mammals, wild birds and the nests or eggs thereof, reptiles, 

amphibians, mollusks, crustaceans, and fish, including their eggs or spawn.” A.R.S. 

0 17-101 (A)(22). Thm, for example, various species of common birds, snakes, and 

fish are “wildlife,” in addition to game animals such as deer, javelina and bighorn sheep. 

As defmed by statute, the “taking‘‘ of wildlife involves purposeful activities 

directed at individual animals: 

Notably, the term “take” was defined 

’s wildlife laws, and that definition is 

Specifically, ‘‘take” was defined 

the initial version of 

the current defrntion 

spawn or eggs of fish 

acts, such as disturb 

ivities that result 

of the term “take,” quoted above. This definition co es of verbs, the common 

The State of Arizona is reported to have had a population of435,573 persons in 1930, of which 66% resided 
in rural areas, Arizona Statistical Abstract 2003 25 (6* ed. 2003) 
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18 
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meaning of which connote actions specifically directed at killing or capturing wild animals 

or fish, i.e., “pursuing,” “shooting,” “hunting,” fishing,” ‘’trapping,” ‘‘capturing,” “snaring” 

and “netting” wildlife. In this context, the meaning of the word “killing” is limited to 

similar types of purposive conduct. “[G-Jeneral words which follow the enumerations 

ofparticular persons ofthings should be interpreted as applicable only to persons or things 

ofthe same general nature or class.” Davis v. Hidden, 124 Ariz. 546,549,606 P.2d 36, 

Ariz. 68,208 P.2d 1147 (1949). 

notintendedtoexpandthe 

W e ”  definitio 

the possession, storage and sale of wildlife carcasses (A.R.S. $5 17-307 and 17-3 19). 

Another statute regulates when and how bear and mountain lion may be captured and 

6 
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killed. A.R.S. $ 17-302. Various statutes regulate the use of trappers and guides, and 

provide for the issuance of various types of licenses to take wildlife. See generally A.R.S. 

Title 17, Ch. 3, Arts. 2 and 3. All ofthese regulated activities involve deliberate actions 

intended to kill or capture (Le., “take”) wildlife. 

A.RS. 3 17-309 provides ammprehemive list of acts that violate Arizona’s wildlife 

laws. The list contains prohibitions against taking wildlife (1) out of season, (2) in areas 

unlavi4.d devices, and (5) without 

a firearm, or any other 

rboat, sailboat except 

se activities involve 

with the defrniton of 

d to taking, (3) in excess of bag limi 

ense. Id Likewise, the taking of 

ce, from any motorized vehicle, incl 

purposellly directed tit 

.” There is no indicationthe 

directed at killing or 

animalsindefuring”take,” sing a comprehensive 

itle 17 are inconsistent 

Statutes does contain 

indirect orunintended 

. For example, A.R.S. 

collisions. ARS. 9 

statutes does not constitute an unlawful “taking” of wildlife. 

7 
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These provisions - in fact, substantial portions of Title 17 - would be unnecessary 

if all activities that kill or injure wildlife violate A.R.S. 0 17- 102, as Plaintiffs contend 

in this case.3 Plaintiffs’ view of the law conflicts with the well-established rule of statutory 

construction that requires statutes dealing withthe same subject matter to be interpreted 

in a manner that harmonizes each of them. 

State ex re1 Larson 

ent from the laws 

to both wildlife and 

rship and handling of 
through 3-1481. The 

term“1ivestock” means “cattle, equine, sheep, goats and swine, except .” A.R.S. Q 3-1201(5). Therefore, 
Plaintiffs’ domestic goat herd, maintained on the La Osa Range, constimed livestock under Arizona law. The 
director of the Department of Agriculture “exerciseIs] general supervision over the sheep and goat industries of 
the state.” A.R.S. 93-1204(A). None of these statutes or their implementing regulations suggest that the escape 
of domestic livestock from their range, which results in the spread of an infectious disease to wildlife species, 
is a violation of Arizona law, or otherwise subject to regulation by the Commission under Title 17. 
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[V. CONCLUSION 

Plaintiffs’ seventh cause of action is based on an erroneous interpretation of Arizona 

law, and should be rejected by the Court. Arizona’s statutes governing the “taking” of 

wildlife do not regulate activities that may indirectly result in the death of wild animals. 

Given the comprehensive nature of Arizona’s wildlife laws (in addition to the laws 

governing livestock ownership and handling), it is apparent that those laws regulate and, 

in some cases, proscribe activ 

wildlife (e.g., hunting, fishing or trapping animals), d to diseases alleged 

range or similar sorts 

allegations in Plaintiffs’ Complaint were 

Southwest, ~ n c .  * 
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this 23rd day of May, 2005, to: 

The Honorable Rebecca A. Albrecht 
10 1 West Jefferson, ECB 4 1 1 
Phoenix, Arizona 85003 

Terry Goddard, Attorney General 
Craig W. Soland, Special Counsel 
1275 W. Washington St. 
Phoenix AZ 85007 
Attorneys for Plaintiff 

Kim Okamura 
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The State conceded in its Response that it is not pursuing: 

1. Individual claims for personal liability against Mrs. Johnson ’; 
and 

2. 

If the State had not made the above statements in its Response, there would be 

Personal liability against Mr. Johnson wit$ respect to Counts 7, 
8, and 9 of the First Amended Complaht. 

no way of knowing, based on a diligent and carefid ofthe First Amended Compl 

om respecting A&. an 

fendant. Inanal ourt must exclu 

Plaintiffs Response to George H. Johnson’s and Jana Johnson’s Motion To Dismiss and 

Id. at p. 5 [fn4]. 

Memorandum of Law In Support (“Response”), at p. 8 [fn 71. 
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treats a director or officer’s personal liability as an individual tort that is not derivative of 

the corporation’s alleged conduct. The State’s First Amended Complaint, treats Mr. Johnson’s 
liability as derivative of the alleged conduct of five distinct business entities and must be 
dismissed. Also, several of the theories advanced by the State in its Response are 

unrecognized in Arizona, including a theory which purports to hold Mi. Johnson liable as 
a trustee of the Johnson Irrevocable Trust for h of contract, and one which 

of plaintiffs’ complaint, we find 

Id. at 150, 151, 551 P.2d at 598,599. 

remains upon which 

3 
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B. The “Material Allevations” APainst Mr. Johnson in the State’s First 
Amended ComplainfAre Really Leva1 Conclusions That Are Unsupported 
Bv Anv AllePed Facts. 

The State’s First Amended Complaint states at Paragraph 6 that “upon information 
and belief, George H. Johnson directed, approved, or acquiesced in many of the acts or 
omissions complained of herein.” The State claims at Paragraph 7 that “George and Jana 
Johnson are personally liable as the co-trustees of the Johnson Trust.” And at Paragraph. 

itted the trespasses allege 

2,3437 a d  57-65.” 

n, Division Two of the 

amounting to acquies 

v. United Energy Co 

Although L.B. Industries did not involve a motion to dismiss, the court’s holding is 
instructive because it required plaintiffs seeking to render corporate officials personally 
liable for corporate activities to plead “s cifically.” Here, Plaintiffs have not pleaded 

claims must fail. 
with any specificity with respect to the c p” aims agamst Mr. johnSon, and as a result those 

4 
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Paragraphs 6,7, and 70 of the First Amended Complaint advance legal conclusions 
that Mr. Johnson is personally liable in tort in the same manner as the Folk plaintiffs. Like 
the Folk plaintiffs, the State alleged no facts (whether on information and belief or otherwise) 
that would put Mr. Johnson on notice of acts or inactions allegedly undertaken by him that 
would subject him to the extraordinary measure of personal liability for alleged corporate 
negligen~e.~ See Albers v. Edelson Technology Partners 01 Ariz. 47,31 P.3d 821 

‘co-venturers” dismisse 
prefatory section. 

allege any duty aris 

erequirement that piainti 
this case by the Stat 

FirstAmendedC andor Johnson’s 

officer9 director, etc. 
cknt to state a cl 

liable for the corporati irtueoftheofficeth 

ect statements are 

See also Leonard 
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Dfficer’s part to perform official functions or maintain corporate formalities is not enough 
to trigger personal liability. See G a m ,  993 F. Supp. at 723. There are no facts that would 
notify Mr. Johnson of the extraordinary actions that would render him personally liable to 
any State agency. 

Additionally, allegations concerning the acts of Defendants other than the Johnsons 
e claims against them 
, not derivative, and 

Unlike the Rmenbergplahtiff, the State its First Amended Complai 

6 
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In fact, the State never refers to the alleged actions or inactions that it avers Mr. Johnson 
took part in on behalf of the business entity defendants. 

The other cases relied upon by the State also fail to support its argument that the First 
Amended Complaint is sufficient under Arizona law. Corbin v. Picbell, 136 Arb. 589, 

667 P.2d 1304 (1983), is a case cited by the State for the proposition that motions to dismiss 

tant case, whether the pl 

8A was not at issue in 

claimed to have been 

the entire damages period. 
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D. The State Has Also Failed To State a Claim For Relief Apinst Mr. and Mrs. 
Johnson With Respect To Certain Causes of Action. 

Allemtiom in the First Amended Complaint alle@ny breach of 
certain PrazinP leases fail to state a claim ayainst Mr. Johnson. 

1. 

Neither George nor Jana Johnson is alleged to have signed the grazing leases in 

this case in their individual capacities. (see First Amended Complaint at 7,s). Nor has 
the State alleged that Mr. or Mrs. Johnson intended to be bound individually as a lessee under' 

r corporate contracts unless th 

. App. 473 (App. 197 

wki;ch reiief may be 

Inc., 183 F. Supp. 2d 559 (E.D. N.Y. 2002). 

8 
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2 
3 11 any duty ofcare. I 

~ 

90 Cal. App. 4* 864,108 Cal. Rptr. 864,878 (App. 2001).8 There is nothing in the instant 
case to support either the legal or factual position that Mr. and Mrs. Johnson owed the State 

- 
4 
c 

3. The “Responsible Corporate Officer Doctrine” Has Never Been 
Recopnizea In Arizona and Was Not Pleaded By the State in Its First 
Amended Complaint. 

Liability under the “responsible corporate off1 e” was never alleged by ’ 

in the First Amended Complaint. The r been endorsed nor ev 

the facts of this c 

23 II 
24 

25 

26 
* It is not at all clear from the Hashtt facts wh 
associated with the trust. 

be liable to third parties not 

9 
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, 

In re Dougherty, 482 N. W.2d at 490. As discussed previously, the State failed to sufficiently 
plead any of the three Park factors other than to assert a legal conclusion about Mr. Johnson’s 
alleged culpability and to identify him as an official in the defendant business entities. 

E. The Claims APainst Mr. and Mrs. Johnson Should Be Dismissed Without Leave 
At This Time To Amend. 

Arizona courts have provided plaintis the opportunity to amend defective pleadings 
ces where dismissal wod the plaintiff and wher 

plaintiffsought to rev 

by amendment. Id. at 205,25 P.3d at 7. 

10 
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;hould not be required needlessly to participate in this case unless, and until, the State can 
ufficiently state a cause of action against him. Based on the two versions of the complaint 

?led in this case thus fm, if the State is capable of doing so, it will not be until after substantial 
iiscovery is taken. Mr. and Mrs. Johnson should be given the benefit of the doubt that 
:urrently exists concerning those claims that allege they are personally liable. 

For all the foregoing reasons, 
their Motion to Dismiss and 

RESPECTFULLY STJBMI 

/s/Ellen Venable 

1500097-1 11 
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INTRODUCTION 

Count Eight of Plaintiffs’ Complaint should be dismissed because the State 

cannot use the permit regulations in the Taylor Grazing Act to hold Defendants liable on a 
negligence per se theory for the wrongful destruction of wildlife. The name and purpose 

regulations do not extend beyond the control of grazing rights and cannot be 

Id ranchers liable for the wrongful des f wildlife. Wildlife is 

otion at 2). In any event, 43 CFR 4150.1 &d 43 CFR 4140.l(b)(l) cannot be used as 
genceper se for the same reasons the State cannot use 43 CFR 4140.l(a)(l). 

2 
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The State concedes there is no regulatory language mentioning wildlife in the grazing permit 
regulations. (Resp. at 7). The absence of language concerning wildlife is understandable 
given the stated purpose of the Taylor Grazing Act and its enabling statues. 

The grazing regulations relied upon by the State are promulgated by the 

to promulgate regulations, enter 
f the Taylor Grazing A 

ose of the Act is to provide 
wive of Alaska. 

43USCg 1701. 

3 
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runway. The Catchings plaintiff alleged that 14 CFR f 77.2 1 , which established standards 
for determining obstructions to air navigation, applied to existing man-made objects and natural 
growth. It was undisputed at trial that obstructions existed in violation of the regulation 
whichformedthe basis ofanegligenceperse claim. hdyzingtheregulation, the court fo 

e of conduct. Rather, 
e whether an object 

ory language that specifically prohib 

established standards by which the airport 00 
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25 

26 

authorized representative of the Secretary and established through an administrative hearing 
before a sanction may be imposed. What the regulations lack is the mandatory language 
directing a permit holder or other person from performing a specific act. The absence 
of such mandatory language is fatal to the State’s position that the regulations can form the 
basis of a finding of negligenceper se. 

The State was never 

6 



I The State fails to show that the regulations itrelies upon provide as its purpose the protection 

2 
, 

3 

4 

5 

2 

2 

of the State from the harm to be prevented by the regulations. Nor does the State provide 

any proof of Congress’s intent to sustain its argument that the Secretary promulgated the 
:gulations to protect the State’s wildlife. 
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CONCLUSION 

For the foregoing reasons Defendants respectfully request this Court to dismiss 

Plaintiffs’ eighth came of action. 

149900 1-1 9 
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George H. Johnson and Jana S. Johnson; The George H. Johnson Revocable 

es; Johnson International, Inc.; 

C.; General Hunt Properties, Inc.; and Atlas Southwest, 

e this Reply in Support of their Motion 

scheme established under Title 17 

to regulate the hunting, trapping, 

ife.’ In an attempt to expand the 

visions, The State asks the Court 

so doing, the Stare ignores 

g statutes in Arizona, which requires the court 

, context, subject matter, effects, 

lose the legislative intent, a court 

t examine the statute BS a whble and give it a fair and sensible meaning, As 

death of wildlife indirectly caused by ordinary landuse activities, 

ching, does not violate A.R.S. 517-314. 

MEMORANDUM OF POINTS AND AUTHORITIES 

iss are not favored in Arizona, they should be 

of facts which will entitle them to relief upon 

1 P.2d 636,639 (Ct, 

637 P.2d 1088 

ated Arizona’s wildlife 

For the sake of convenience, these activities will collectively be referred 
to as “hunting activities” throughout this Reply. 

I 



laws. Those laws, however, do not on their face, nor were they ever intended to, deal 

ociated with hunting. For this reason, the State 

don the statute or statutory scheme in question. 

ate takes issue with the fact that Defendants 

Motion to Dismiss does not mention A.R.S. 6 17-3 14. Although it is true that Count Seven 

is based on an alleged violation of . $17-3 14, an interpretation of that statute must 

be placed in the proper context based on the plain meaning, definitions and 

and A.R.S. $17-301 et. seq. For this reason, 

the 15 lines that make up A.R.S. 5 17-3 14 but 

A court's objective, when construing statutes, is "to fulfill the intent of 

v. Reinstein, 185 Ariz. 272,275,915 P.2d 1227, 

ams, 175Ariz698, 100,854P.2d131,133(1993); 

nu, 144 Ariz. 291,294,697 P.2d 684,687 

interpretation is to determine and give effect to 

Count Seven is based on Arizona wildlife statute 

ides that a civil action may be brought against 

any person unlawfully taking, wounding or killing, or unlawfblly in possession of, a 

the legislature that wrote it." Zumo 

1230 (Ariz., 1996); citing State v. 
i 
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nt of the US. Congress. Defendants can find no instance of a reported 

Arizona case where a court abandoned the accepted method of statutory interpretation 

- which relies upon the intent of Arizona 1egislatLlre - and instead relied solely on 

Congress’s intent with respect unrelated statute. 
aw and 

!4! -314 is contrary to B. 
: 
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to pursue, hunt, take, capture, 

atory bird. See 16 U.S.C. 703(a) (emphasis 

s that the MBTA covers an 

ing of migratory birds with 

pesticides and the electrocution of migratory birds due to the lack of safety devices on 

power lines.2 Unitedstates v. Corbi , 444 F. Supp. 510 (E.D. Ca. 1978); Unitedstates 

d 1070,1071 (D. Colo. 1999). 

dr&gthe MBTA is irrelevant to the interpretation 

ssional intent does nothing in the 

slature that wrote” the provisions 

a court conducts statutory interpretation, 

lication of A.R.S. $17-314. 

it must examine the context, s matter, effect and consequences of the stame. 

71 P.2dat 638. Likewise, the court must examine the statute 

asensiblemeaning. Luchanski,lOl Ariz. at 452,971 P.2d 

8. In doing so, it is a court’s prerogative to examine the whole system of related 

statutes in an attempt to ascertain the meaning of the provisions. State ex rel. Larson, 

106 Ariz. at 122. But the statutes must be related, because the underlying goal is not 

to ascertain the intent of Congress or some other legislative body, but the Arizona 

provisions in q~estion.~ The State’s misplaced reliance 

n 1918. A.R.S. 17-301 etseq. andall related 
later. There is no evidence that the Arizona 
g terms such as“kil1ing.” 
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on the MBTA does not shed light on 

d by Zamora. 

Title 17 and the specific provisions of A.R.S. 

ow range of actions as they relate to an 

mention of the broadened language “at 

any time, by any means or in any m&er” as found in the MBTA. Likewise, the statutes 

related to A.R.S. $17-3 14 and cont 

behind the statutory scheme is to 

, except aquatic wildlife, or 
other device from a motor 

otherwise provided 

any leghold trap.. .” 
carry, transport or have in his 
game within or upon a game 

f wildlife lawfislly obtained may 

le taking wildlife, is involved in a shooting 
m mjury to another person shall render every 
e to the injured person” A.R.S. $ 17-3 1 1 (B). 
demeanor for a erson while in a designated 

.” A.R.S. $17-307(B).” 

huntin area to intentionall inter P ere with the lawful taking of 
wildli H e by another.” A.R. 8 . 9 17-3 16@). 

the legislative intent and the lack of merit 

” canbe foundin A.R.S. 517-319. In 

hitting and killing big game 

otherwise be considered a killing 

illing or a taking includes everything, 

between a car and big game.” Instead, 

on who presumably hit the animal 



1 

2 

3 

4 

5 

6 

7 

8 

9 
6 
4 
a; 

by accident, may possess the carcass. Therefore, if “take” or “kill” included every action, 

:gardless of how the death occurred, then this section would have to include some 

Kemption. Otherwise, a person could be granted a permit to possess the carcass, but 

“killing” or “taking” the animal 

ry scheme does attempt to regulate an 

iated with normal hunting activities, 

, A.R.S. $17-308 states it isunlawful 

mile of a water supply because of the threat to 

ates the possession of the highly destructive 

.R.S. $ 17-3 17(B) provides that “the 

ng of certifiedtriploid white amur 

in this state. These sites shall be, in closed aquatic systems as determined by the 

commission.” The commission must take into consideration the flood potential of the 

e system to other systems, water movement in and out 

vere damage due to the possession of white amur. A.R.S. 

amur does not fall under what a layman would 

consider a traditional definition of hunting. Clearly, the legislature recognized this and 

ithin the otherwise 

1 



16 

17 

18 

19 

2a 

21 

22 

23 

24 

25 

2E 

, I 

the introduction of domestic goats. The Plaintiff 

has alleged that the introduction and escape of domestic goats by the Defendants 

caused the “unlawll killing” of bighorn sheep under A.R.S. 5 17-3 14. However, there 

are no provisions within A.R.S. 517-301 et seq. that have anything to do with the 

ion of the introduction and interaction of domestic goats and bighorn sheep. 

’s threat to native fish species and the alleged threat caused 

analogous. Nevertheless, the drafters of A.R.S. 

8 17-30 1 et. seq. only included a provision regulating possession of the white amur. Thus, 

the legislative intent was not to create a broad statutory scheme regulating all human 

causedwildlife deaths e activities normally associated with hunting 

om, like the white amur. 

Defmdants’ actions constitute anunlawful killing 

turing, snaring or netting of wildlife or the placing or using 

ofwild1ife.A.R.S. $17-101 (A)(18 

cckilling” in defining the word ‘We’ 

asis added). The legislature’s use ofthe word 

intended to expand the definition of “killing” 

ies constitute a taking. A contrary 

I 8 
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17 

I f  

20 

21 

22 

I 23 

e “take” definition s~perfluous.~ Thus, a killing 

der the statutory scheme. 

q., creates a comprehensive scheme with the 

normally associated with hunting or are 

Title 17. There is no evidence to suggest 

regulate the alleged accidental death of 

ion with domestic goats. Moreover, there is no 

constitutes the type of hunting activity that is 

considered a killing or a taking under the statutory scheme. The legislature left no doubt 

that when it intended to regulate a pecific non-hunting related activity, a separate 

provision, such as those relating to camping near a watering hole or possession of a white 

amur, would be enacted. Therefore, Plaintif s claim that an unlawfbl killing under A.R.S . 

intent of regulating those acti 

specifically enumerated in 

that the drafters ofthe legi 

e accidental death ofbighorn sheep, is wholly inconsistent with 

III. CONCLUSION 

indirect death of bighorn sheep as a result 

lawful killing under A.R.S. $17-314. To 

established statutory interpretation under Arizona 

ederal act. In doing so, the State fails to 

in only regulating hunting activities and 

ate’s definition of “unlawfil 

substantiate this claim, the State i 

Astatuteshod 
fluous, void, 
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killing'' is inconsistent withthe statutory scheme as a whole and Count Seven ofPlaintiff s 

Y SUBMI'ITED this &JJ day of July, 2005. 

JONES, SKELTON & HOCHULI, P.L.C. 

elfiled erved 
of July, 2005, to: 

The Honorable Rebecca A. Albrecht 
10 1 West Jefferson, ECB 4 1 1 
Phoenix, Arizona 85003 

Geor e H, Johnson and Jana Johnson, 
Co- P rustees; Johnson International Inc.; 
The Ranch at South Fork, L.L.C.; 
General Hunt Properties, Inc.; Atlas 
Southwest, I C .  



tt J. Celmins (004408) 
ichael L. Kitchen (019848) 
ARGmVE CELMIlW. P.C. 
171 East Indian Bend; Suite 10 1 
xttsdale, Arizona 85250 
Aephone: (480) 994+2000 
wsimile: (480) 994-2008 
ttomeys for George H. Johnson d h.n.~ S. Johnson, 
he &aye H, Johmon Revocable l h s t  and 
eoqye I?, Johnson d Jam Johnson, co-trustees, 
he Ranch at SouthIsbrk, LLC, General NuntpuOpertseS, h, 
md Atlas Sou- Im. 

$-OR WURT OF AREZOMA 

CiovlPTy OF MAlRICOPA 

. Defendants. 

Michael K. Jeanss, Clerk of Court 
***Electronically Filed*** 

m e  Paigen 
Transactlwl ID  7096973 
Oct 13 2005 6:03PM M S T  

. .  
. ,  

. .  , 
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Counterclaipants, 

. .  
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P 1 
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3 

, .4 

5 

'.. . 6 

7 

. .  . .  . 

. .  

7. Counterdefendants Tern Goddard and Jane Doe Goddard are 

lividualls residing in Maricopa County, Arizona. 

At all times relevant heretor Terry Goddard and Jane Doe Goddard 

re and are husband and wife-and &ted on behalf of the marital comrnuniiy. 

.This .Court has personal juridiction over all of the Parties, and venue 

8. 

9. 

proper in Maribpa County, Arizona 



1 .  ' 2  

. .  3 

4 

' 5  

18. The ranch managemevt plan was to assemble land and water sights 

XI rehabilitate @culeUral fields located on the Ranches. 

19. A plan to channelhethe $anta Cruz River as it passed through the 

Gng Ranch was prepared to provide irrigated pasture land and, to provide 

iependable idgation.to the rest of the King Rancfi once it had been rehabilitated 

-4- 



'27. In connection with the agricu1t;Urd and ranching activities of the 

Ranches, it was determined that they could profitably be used fo raise and 

pasture goats for cornmewid marketing.' 

28. The ranch manager determined that the goats would do well in the 

Fbnches' s h b  areas. addition to cattle, apprcncimatdy 5,OOO~goat~ . .  were 

imported from ' kcas  and placed on the Ranc a .  

ase and transport 

and F e d d  law. 

. .  . 
weremarked , 

-5- 
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27 

I@- 28 

36. Additionally, narrow strips of land between poles were cleared toe 

&e the Ranch boundaries even more obvious. 

King ~anch prior to dearixlg portions of'- ~anch. 

? 

37. More than $90,000 was spent sumeying &d marking _ .  the boundkm 
. 

.. 

38. Only after completing . .  a boundariFs survey of the Rsmches and 

and marking, wae 3F Contracting bird to clear partiwr's of the King 
I 

c . a .  . 
. .  
. _ ' .  . . .  

time did George 

. .: 
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' . 3  
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. .  ' 5  
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. .  

. .  . . . .  

I 
. I  

. .  

aware that State Land was being cleared by 3F Contracling unta after the 

dearing activities took place. 

46. At no time relevant to W s  lawsuit did .George Johnson, Johnson 

ternational, Inc. or my entity or individual aftlliated with Johnson, direct 3% 

ontracting to clear State l d , ' o r  to clear any land beyond the marked property 

muiarim. I 

. .  

. .  
$3. Johnson Utilities h 

. .  
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54, A8 a result of this, resistance, ADEQ and other governmental 

agencies have rdxdiated against the principals of Johnson Utilities and its related' 

entities. 

of t;be.Attorney &nerd began making €a&, Sdarannatory, suzd'dama@g ' 

55. Beginning in December, i003, ADEQ representatives and the Ofice 

.- 
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25 

26 

27 

28 

61, The above-referenced statements were not motivated by an intent to 

properly apply relevant law but, rather, were motivated by political 

considerations, in an effort to further Mr. Qwens' career mid the ADEQ's politid 

agenda. 
62. .The above-referenced statements have been continually published 

. trust lands"; 
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. .  

‘ 4  
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. .  

. .  

. . .  
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. 4  

. 26 
. .  . . ’  

. ‘ 27 

as 
:e’ 

. .  

Bulldozing and clearing private land without obtaining permits 

required by state law; 

“Destroying portions of seven ziwjor Hohokam archeological sites’; 

4Failing to comply with statutory requirements relaking to destruction 

I .  

0 

’ ofpmtectednativtplants”; ’ 

. .  0 Violating the State’s Clean Water k w d ;  

2. me 

published ixl various publications, including but not ‘1 

Rqmblic. Such re-publications occurred .through at least April 2005. 
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. .  
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. .  . .  
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. .  . .  . 
. . , .  

73. The defamatory actions, statements, and trespasses made against 

'ohnsan were and are part of a larger scheme of selective and kbitrary 

nforcement, which has been perpetrated for s&eral yecjlslcs and continues toathis 

lay. 

74. The above-captioned lawsuit filed against George Johnroon, Johngan 

nternational and the other Defendante is one aspect of this ael@ve and 

. .  

a .  
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. .  
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. .  6 

._ . 

. .  

, 
I 

hatm and damage the Johnson Pa ties by int-rfcring with advantageous 

contractual and business relationships and by breach of statutory duties. 

The foregoing a . c t i ~ s  undertaken and statements bade were 79, 

continually re-published at least through April, 2005. 

80, The foregoing actions were unlawful and the foregoing statements . 

. .  

(A) , .For damkges incurred m 

. .  
but i$ no event less than 

-12- 
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(i) 
(ii) 

(iii) 
For punitive damages in an amount to be determhed at trial; 

For CounterclaimmtS’ attorney’s fees hcwred; 

$20,000,000 as to George H. Johnson and Jana Johnson; 

$10,000,000.09 as to the George H. Johnson Revocable Trust; 

$10,000,000.00 as to Johnson International, Inc.; 

(B) 
(C) 

. I  

. .  

. .  

, .  

. .  . .  
). . . .. 

.. . 
. .  . .  

, .  
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Iarry L. Howe 
WZRY L. #OWE, F,C. 
,0505 North 69* Street, Suite 101 
kottsdale, Arizona 85253- 1479 
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Lat J. Celmins (004408) 
Michael L. Kitchen (019848) 

8171 East Indian Bend, Suite 101 
Scottsdale, Arizona 85250 
Telephone: (480) 994-2000 
Facsimile: (480) 994-2008 
Attorneys for George H. Johnson and Jana S. 
The George H. Johnson Revocable Trust and 
George H. Johnson and Jana Johnson, co-tru 
The Ranch at South Furk, LLC, General Hunt 

MARGRAVE CELMIPJS WHITEMAN, P.C. 

J O h n S O l t ,  

stees, 
Properties, Inc., 

and Atlas Southwest, Inc. 

SUPERIOR COURT OF ARIZONA 
8 

COUNTY OF MARICOPA 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

STATE OF ARIZONA, ex rel, STEPHEN 
A. OWENS, Director, Arizona 
Department of Environmental Quality; 
MARK WINKLEMAN, Commissioner, 

artment; 
ISH 
D BUTLER, 

Director, Arizona Department of 
A 'culture; ARIZONA BOARD OF 
&ENS, on behalf of the Arizona 
State Museum, 

Plaintiffs 
V. 

24 

25 

26 

27 

28 

Defendants. I 

-1 

Case No. CV2005-002692 

RULZ 26.1 DISCLOSURE 
STATEMENT OF JOHILrlW)M 
C0mERc-m / 
THIRD-PARTY PLAINTIFFS 

(Assigned to the Honomble 
Rebecca A. Albrecht) 
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3EORGE H. JOHNSON; JOHNSON 
[NTERNATIONAL, INC., 

Counterclaimants, 

17. 

ARZZONA DEPARTMENT OF 
ENVIRONMENTAL QUALITY, 
STEPHEN A. OWENS and J A N E  DOE 
OWENS, husband and wife, OFFICE 
OF THE ATTORNEY GENERAL, TERRY 
GODDARD and JANE DOE 
GODDARD, husband and wife, 

Counterdefendants. 

Third-party Plaintiffs, 

to Arizona Rules o terclaimants, 
rhird-Party Plaintiffs, George H. Johnson &d Johnson International, Inc. 

[“Counterclaimants”) hereby submit their Initial Rule 26.1 Disclosure Statement. 

This Disclosure Statement supplements the Disclosure Statement filed thisdate 

-2- 
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12 

24 

25 

I 26 

27 

28 

I 

by Johnson's co-counsel at Jones, Skelton & Hochuli, PLC. That Disclosure 

Statement and all contents thereih are hereby incorporated by reference. 

I. FACTUAL BASIS 

A. FACTUAL BASIS OF COUNTERCLAIM. 

George H. Johnson is the owner and prindpal of Johnson Utilities, LLC. 

Johnson Utilities is an affiliate of Johnson International and is regulated by the 

Arizona Corporation Commissio 

Utilities participates in various proceedings . Johnson Utilities 

arious applications 

tilities that were not 

e law or regulations of the 

to Johnson Utilities not utilities, and has 

ties not applicable 

owners an 

-3- 
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11 
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13 

14 

15 

19 

20 

21 

22 

I 23 
, 

24 

25 

26 

Beginning in December, 2003, ADEQ representatives and the Office of the 

Attorney General began making fdse, inflammatory, and damaging statements to 

the press directed against the owners of Johnson Utilities, George H. Johnson 

and related company, Johnson International, regarding the management of the 

Ranches. In or about December, 2003, the Director of the Environmental 

guality, Stephen A. Owens, made the following statements to the press: 

0 “Johnson International seems to be deliberately choosing not to 

comply with State environmental 

as violated them 

t [Johnson’s claim tha 

ches] doesn’t really pass the 

s made other sirniiar statements to 

ments will be reveale 

nts have been 

continually published and re-published by various publications, including but 

not limited to the Arizona Republic, Phoenix New Times, Arizona DaiZy Star and on 

-4- 
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28 

ADEQ's website. These statements have been published and re-published at 

least as late as April, 2005. 

Additionally, Mr. Owens, through ADEQ, published a Notice of Violation to 

the  press accusing Johnson Parties of wrongful activities, without first notifying 

the Johnson Parties of the Notice and without first allowing the Johnson Parties 

to respond. The Johnson Parties received the Notice of Violation approximately 3 

days after it had been released to the press. It is anticipated that further 

discovery will reveal that o 

of the State of 

s. TheFebruary 

e, Terry Goddard rn atory statements 

used the Johnson e Johnson Parties. For exampl 

committing "want 

acres of State 

Bulldozing and cl 

eological sites"; 

e "Failing to comply With statutory re 

of protected native plants"; 

"Violating the State's Clean Water Laws"; 

s relating to destruction 

0 
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e Negligently causing a disease epidemic that resulted in the death of 

at least 2 1 rare Arizona desert Big Horn sheep; 

0 “Moonscaping“ State trust lands. 

These and other statements that will be revealed in the course of discovery 

were intended to, and did, damage George Johnson’s and Johnson International’s 

Teputation throughout the business community. Additionally, this information 

n Mr. Goddard’s 

Like the ADEQ, Goddard and the Atto ce had possession 

not motivated 

t limited to the A 

is day. This lawsu 

parties affiliated with George Johnson, and failed to file actions against parties 
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c 

inaffiliated with George Johnson, despite their affirmative knowledge that such 

Darties were responsible for the complained-of activities. 

Specifically, despite knowledge of their wrongful activities, the 

2ounterdefendants chose not to include 3F Contracting, the principles of 3F 

Zontracting, Preston Drilling, the principles of Preston Drilling, the City of 

i'ucson, and others responsible for the allegedly unlawful, negligent, or 

lntentional act but has instead focused their energies exclusively in pursuit of 

3ieorge Johnson and his related entities and individuals. 

therwise afforded 

rnents and actions 

and impeded the tory proceedings and 

e light in order to 

pollutants into navigable waters. 
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, 

Third Party Plaintiffs deny any and all such allegations, and deny that any 

illegal, negligent, or wrongful activities took place in connection with said clearing 

activities. All activities alleged at least in the State’s Complaint, Causes of 

Actions One through Sixth inclusive, were conducted by 3F Contracting. 3F 

Contracting was hied by King Ranch LLC to improve private pastureland for the 

benefit of ranching activities taken on the La Osa ranch. 3F Contracting was, at 

nor any of their representatives oversaw, c 

erations of 3F Contracting activities. 3F 

upervised or directed the 

ked, and such boundary was s 

tracting representatives. I t  has been ntracting conducted 

cting conducted an: 

violatimi of its 

Plaintiffs for darnages or rising out of the Causes of 

will be entitled to a judgment against 3F Contracting for its actions and conduct. 

-8- 
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The State has also alleged that various drilling activities were conducted on 

private property located in Apache County commonly referred to as "South Fork." 

The South Fork property was owned by Third Party Plaintiff The Ranch at 

Southfork, LLC. Third-party Defendant Bill Preston Well Drilling was hired to 

drill a well on the South Fork Property. At all times relevant, Preston was and 

acted as an independent contractor. None of the Third Party Plaintiffs nor any of 

their representatives con 

drilling activities. The S 

rtain well drilling fluids, cuttings 

tary of the Little Colorado River. 

e as a result of the drilling ac 

Preston. Any and all damages 

for any damages 

ensate for damages 

-9- 



“TQ create liability for defamation there must be: (a) a 
false and defamatory statement concerning another; (b) 
an unprivileged publication to a third party; (c) fault 
amounting at least to negligence on the art of the 

irrespective of special harm or the existence of special 
harm caused by the publication.” Restatement of Torts 
2d, g558. 

publisher; and (d) either action ability o P the statement 

The statements made by Mr. Owens, Mr. Goddard, the ADEQ, and the Attorney 

1 General’s ofice were false, a fact known to them. Likewise, the statements were I 
7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

defamatory. A “communication is defamatory if it tends so to harm the 

2d, 5559. 

imputed criminal activity on the part of the J . “The publication 

scoe v. Schoolifz, 

PlaintifjTs’ business 

that assistant attorney general statements to the press concerning enforcement 

action were not protected by absolute prosecutorial immunity). See also Buckley 

-10- 
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Y. Fitzsimmons, 509 U.S. 259, 112 SCt.  2606, 125 L.Ed.2d 209 (1993) (indicatini 

that absolute immunity does not apply to a publication of defamatory matter in a 

press conference, holding that “the conduct of a press conference does involve the 

initiation of a prosecution, the presentation of the State’s case in court, or actions 

preparatory for these functions); Chamberlain u. Mathis, 151 Arb. 551, 729 P.2d 

905 (1986). 

The defamatory statements made concerning the Johnson Claimants were 

made with malice and with knowledge that such statements were false when 

ferenced individuals and 

was affirmatively and was knowin 

The State of Arizona, its 

the Johnson Parties in procee 

tions were taken son Parties and 

s, but rather was 

underlying action, attorneys fees and other expenses Will be claimed and shall be 

awarded pursuant to Ark. Rev. Stat. Ann. § 12-348(A)( 1) which states: 

-1 1- 
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"In addition to any costs which are awarded as 
presci-ibed by statute; a court shaZZ award fees and other 
expenses to any party other than the state or a city, town 
or county which prevails by an adjudication on the 
merits in any of the following. . . A civil action brought 
by the state or a city, town or county against the party." 

[Emphasis added). 

€3. LEGAL BASIS OF T H I R D - P ~ T Y  C O M " .  

To the extent any entities related to Johnson were in any way negligent 

endent contractor. The John 

fore have a claim for indemnity against 

nee produced the loss. 82 Ariz. 192,310 

dion eo*, 157 Ariz. 

485 P.2d 59 1 (197 1). 

, 722 P.2d 975 (App. 

-223,677 P.2d 1331 

AriZApp. 59 34 (19 tional 

Semi-conductor Cop., 174 Ariz. 406,850 P.2d 119 (App. 1992). 
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21 
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21 

U. WITNESSES. 
Brian Tompsett 
JOHNSON INTERNATIONAL, INC. 
5230 East Shea Blvd. 
Scottsdale, Arizona 85254 

Brian Tompsett is expected to testify concerning his general 

amiliarity with King and La Osa Ranches and the purposes thereof. Brian 
‘ompsett is also expected to testify concerning his dealings and 

s With 3F Contracting and its princ d his dealings and 
ications with representatives of 

Ranch. Mr. Tornpsett is also 

and ranching uses intended 
Tompsett may also be expected to 

may give. 

and his comm d owners of King 

drilling activities at Southfork Ranch, and is expected to describe the nature and 

extent of those drilling activities. He is also expected to testify about his 

engagement to conduct drilling activities on private land in Apache County, 

-13- 
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Arizona. Mr. Preston is expected to describe his background and experience a n d  

his communications and dealings with representatives of Southfork Ranch in 

connection with the drilling activities. Bill Preston may also be expected to testif 

consistent With any deposition which he may give. 

VIl. COMPUTATION A m  MEASURE OF DAMXGES. 

Johnson has been damaged and claims damages as follows: 

For damages incurred in an amount to be determined at trial 

but in no event less than 

Revocable Trust; 

i) $1O,OOO,OOO.OO as 

For punitive damages in m 

ction with this 

formation set forth s Rule 26.1 Dis 

amended and/or supplemented upon further investigation and/ or 

discovery. 
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V E R I F I C A T I O N  

XATE OF ARIZONA 

:OUNTY OF MARlCOPA 
I ss. 

I, Brian Tompsett, Vice President of Johnson International, Inc., 

lave read the foregoing Supplemental Disclosure Statement pursuant to 
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BEUS GILBERT PLLC 
ATTORNEYS AT LAW 

4800 NORTH SCkXXSDALE ROAD 
SUlTE6OOO 

SCOTTSDALE, ARIZONA 8525 1 
TELEPHONE (480) 429-3000 

Leo R. BeudA.2 Bar No. 002687 
Britton M. WorthedA.2 Bar No. 020739 
Linnette R FlanigdA.2 Bar No. 

IN TEE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF MARICOPA 

LE"ARC0MMUNITIES 
DEVELOPMENT, INC., an Arizona 
corporation 

Plaintiff, 

vs. 

SONORAN UTILITY SERVICES, L.L.C., 
an Arizona Limited Liability Company; 
GEORGE H. JOHNSON and JANE DOE 
JOHNSON, husband and wife; 
BOULEVARD CONTRACTING 
COMPANY, INC., an Arizona corporation; 
PINAL COUNTY BOARD OF 
SUPERVISORS, a political subdivision of 
the State of Arizona; LIONEL D. RUIZ, in 
his capacity as a member of the Pinal 
County Board of Supervisors; SANDE 
SMITH, in her capacity as a member of the 
Pinal Board of Supervisors; DAVID 
SNIDER, in his capacity as a member of the 
Pinal Board of Supervisors; JIMMIE 
KERR, in his capacity as a former member 
of the Pinal County Board of Supervisors; 
THE 387 WATER IMPROVEMENT 

Case No.: CV2005-002548 

COUNTERCLAIMANTS' RESPONSE 
TO GEORGE E. JOHNSON'S 
C0UNTER~AJ.M 

(Assigned to the Honorable Ruth H. 
Hillard) 

JUL - 6 2005 
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I Defendants. 

I ‘ 

DISTRICT, a Pinal County Improvement 
District and a political subdivision of the 
State of Arizona; THE 387 
WASTEWATER IMPROVEMENT 
DISTRICT, a Pinal County Improvement 
District and a political subdivision of the 
State of Arizona, 

I 

GEORGE H. JOHNS ed man 

a 

BI’ITEKER, husband and wife; JOHN 
and JANE DOE 
husband and wife; JOHN 

DOES JANE DOES I-x; ABC 
PARTNERSHIPS I-X; ABC LIMITED 
LLABILITY COMPANIES; XYZ 
coRPoRATIoNs I-x, 

Counterdefendants. 

Counterclaimants, for their response to George Johnson’s Counterclaim, state and 

allege as follows: 

1. Counterdefendants are without sufficient information upon which to form a 

belief as to the truthhlness of Paragraph 1 and, therefore, deny same. 

2. In response to Paragraphs 2 and 3 of Johnson’s Counterclaim, 

Clounterdefendants admit that Lennar Corporation is a Delaware corporation located in 

2 
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2 d 
11 in Maricopa and Pinal counties. The Counterdefendants deny the remaining allegations of 

I ' 

Miami, Florida. Lennar Communities Development, he .  is a division of Lennar Corporation 

and is authorized to do business within the State of Arizona and is currently doing business 

the Paragraphs 2 and 3 of the Counterclaim. 4 

< 

21 

22 

' 23 

J 

9. Counterdefendaflts are without sufficient information upon which to form a 

belief as to the truthfblness of Paragraphs 13 and 14, and therefore, deny same. 

10. Counterdefendants admit the allegations contained in Paragraph 15 of 

11. 19 

20 8. Counterdefendants admit the allegations contained in Paragraph 12. 

I 24 

25 

Johnson's Counterclaim. 
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11. In response to Paragraph 16 of Johnson’s Counterclaim, Counterdefendants 

admit that Pinal Cotinty Board of Supervisors, as the Board of Directors for the the 387 

Districts, advertised for proposals fiom utility service providers to be the service provider for 

fendants deny the sufficiency of those advertisements and 

ons contained in Paragraph 16. 

19 and 20 of 

ed as Exhibit A to 

aint and speaks for itself. Countdefendants deny any other 

remaining allegations contained therein. 

15. Counterdefendants admit the allegations contained in Paragraph 21 of 

Johnson’s Counterclaim. 

16. e to Paragraphs 22 and 23 of Johnson’s Counterclaim, 

Counterd 

to the First Amended Complaint and speaks for itself. 

remaining allegations contained therein. 

aIlege that that the document described therein was attached as Exhibit B 

Counterdefendants deny the 

17. Counterdefendants are without sufficient information upon which to form a 

belief as to the allegations contained in Paragraph 24 and, therefore, deny same. 



‘I 

18. Counterdefendants are without sufficient information upon which to form I 

belief as to the truthfihess of the allegations contained in Paragraphs 25 and 26 and 
_ .  1 therefore, deny same. 

19. In response to Paragraph 27 of Johnson’s Counterclaim, Counterdefendants 

admit that Lennar either was under contract to purchase a real property or 
I 

the istricts, but allegati 

28 of Johnson’s Counterclah, Counter& 

the real property for resi 

ally admitted to herein. 

the allegations contained in Paragraph 29 of 

Johnson’s Countexclaim. 

22. In response to Paragraph 29(a) of Johnson’s Counterclaim, Counterdefendants 

deny the allegations contained therein. 

23. In response to Paragraph 29@) of Johnson’s Counterclaim, h a r  admits that 

it requested to be de-annexed &om the Districts after Johnson and Sonoran’s breaches of the 

Master Utility Agreement entered into with Lennar and Johnson and Sonoran’s refusal to put 

up financial assurances as required under the Water Supply Agreement and Wastewater 

Supply Agreement, but denies any attempts to break up the Districts. Lennar denies the 

memaining allegations contained in Paragraph 29(b). 

24. Counterdefendants deny the allegations contained in Paragraph 29(c) of 

ohnson’s Counterclaim. 
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25. Counterclaimants deny the allegations contained in Paragraph 29(d) of the 

Counterclaim. 
‘ I  

26. In response to Paragraph 29(e) of Johnson’s Counterclaim, Lennar admits that 

after Sonoran and Johnson’s defaults under the agreements with both Lamar and the 387 

Districts and Sonoran’s make sufficient progress on the wastew 

ensuring that Sonoran aad n paformed under the agreements with the 3 

Johnson’s breaches under &e agre 

ed fiom the D@trict because it ce 

that Sonoran and/or 

the District to take acti 

d be able to perform under the agreements 

add& that correspondence was sent to the 

Protection Agency because Johnson was attempting to wrongfully expand his CAAG 208 

permit to include property against the property owners’ wishes that Sonoran and/or J o b o n  

had no right to serve. Counterdefendants deny the remaining allegations contained therein. 

27. In response to Paragraph 2 9 0  of Johnson’s Counterclaim, Counterdefendants 

deny the allegations c in. 

28. In response to Paragraphs 30 and 31 of Johnson’s Counterclaim, 

Counterdefendants deny the allegations contained therein. 

29. In response to Paragraphs 32 and 33 of the Counterclaim, Counterdefendant 

Jones admits that after Sonoran and Johnson’s defaults under the Sonoran Management 

Services Agreement with Lennar and its defaults under the agreements with the 387 

Districts, and upon Johnson and Sonoran’s attempts to wrongfully include property against 
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the property owners’ wishes in an attempted expansion of the Districts, Jones stated that 

Lennar did not want its property interest to be included in any fbture expansion of the 

District and that any attempts to expand the 387 Districts to include Lennm’s property 

interest was inapproPriate. Counterdefmdants deny the remaining allegations contained in 

Paragraphs 32 and 33 of the Counterclaim. 

ntainedinp 

35 of the Counterclaim, Jones it was a 

kvinkle, a major landowner ( 

of Sonoran Utilities. 

36 of Johnson’s Counterclaim, 

Se meeting where stated that Conley Wolfswinke, a maj andowner (or 

87 Districts, was always part of Sonoran 

Xlities, that third parties were advised that this was a conflict of interest 

2ounterdefendants deny the remaining allegations contained therein. 

33. c fmdants deny the allegations contained in Paragraph 37 of the 

:ounterc1aim. 

34. Counterdefendants deny the allegations contained in Paragraphs 38,39,40,41, 

12,43 and 44 of Johnson’s Comterclaim. 

35. Counterdefendants deny the allegations contained in Paragraphs 45,46,47,48, 

-9, and 50. 
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36. Paragraph 51 simply incorporates prior allegations of Johnson’s Counterclaim 

and, therefore, Counterdefadmts respond to those incorporated portions in the same manner 

as previously stated. 

37. Counterdefendants are without sufticient information upon which to form a 

belief as to the truthfirlness of the allegations contained in Paragraph 

011s contained in 53,54,55,56, 

daats deny and every allegati is not otherwise 

Counterde allege the following a€Emative defenses: 

1. Counterdefendants incorporate by reference any and all claims and allegations set 

forth in its First Amended Complaint, 

2. Counterdefendants allege that they did not interfere with any business 

sxgectancies, contract, or any other matter. 

3. Johnson’s counterclaim fails to state a claim upon which relief can be granted. 

4. Counterclaimant repudiated the subject. contracts prior to any alleged 

‘interference” and, therefore, cannot now sue for the benefit he may have received 

hereunder. 

5.  Counterclaimant waived any claim to damages. 
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6. Johnson is estopped fkom bringing any claim against Counterdefendants due to his 

inequitable conduct. 

7. Johnson’s claims are barred pursuant to the doctrine of unclean hands. 

8. Johnson’s claims are barred by waiver. 

9. Johnson’s claims are b failure of consideration. 

1 fen ege the following : set off, 

fraud, ill ce, duress, 

license, lack on dbticm, anticipatory breach of contract, 

statute 

Rule 8 

and all other defenses set 

Rules ofcivil Procedure that discovery may r e v d  to be 

applicable. 

WHEREFORE, having m y  answered Johnson’s Counterclaim, Countmkfmdants 

request that this court enter its order as follows: 

1. Granting j in favor of Counterdefendants and dismissing Johnson’s 

counterclaim with prej 

2. Awarding Countede their attorneys’ fees and costs pursuant to Arizona 

Revised Statutes 0 12-341.01; or otherwise 

3. For such further and such other relief as the court just and proper. 

9 
‘:\10266Umnsr\pMineaaings\Rcsponse to Counterclaimdoc 



12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

b . 
DATED this 5@ day of July, 2005. 

BEUS GILBERT P U C  

B 
Leo R. Beus 
Britton M. Worthen 

clopy of the foregoing mailed this 
lay of July, 2005 to: 

>at J. Celmins 
3lake E. Whiteman 
dichael L. Kitchen 
Clargrave Celmins, P.C. 
1171 East Indian Bend, Suite 101 
kottsdale, AZ 8525 

ames M. Jellison 
tchleier Jellison Schleier, P.C. 
101 North Central, Suite 1090 
'hoenix,AZ 85012 

10 
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SCIILEIER, JELLISON & 8CBLEIER, P.C. 
3 101 N. Cmtd Avenue 
suite 1090 ' 

Phoenix, Arizona 85012 
Telephone: (602) 277-0157 
F a d e :  (602) 230-9250 

JAMES U JEUISON, ESQ. #012763 
Attorneys fbr the Pinal County and 387 Districts Defendants , .  

fE3 COURT OF OFARTZONA 

IN AND FOR THB COUNTY OF MARlcoPA 

CASE NO. CWOOWO2548 

REPLY IN SuppOaT OF MOTION 
TO DXSMSS 

j 

t 
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Defendants Pinal County Board of S u ~ s o r s ,  Lionel D. Rub, S W e  Smith, David 

Snider, Jim& Kerr, the 387 Watea Improvement Rkict,  aud the 387 Wastewater hprovement 

District (collectively, the ''W County and 387 Mstrlcts Deftdmt~"), by and h u g h  cornel, . .  

and pursuant to Ariz..R Civ. P, 12(b)(1)(2)&(fOS hereby submit thelr Reply in suppat of their 

wff 8 Complaint 

cannot ahow a notice.of c 

anyclaim. TheNoWof 

within 180 days of the 

claims tapinst the PiaaI county and 

Defend- For dl County and 387 Distiiots D@fixlaants 

The Pinal County and 387 DiStricts Defendante also believe it is proper, and request, that this 
Court d e  on their Motion For Change Of Venue first. If venue is ch;cmked, the P h i  Comty azzd 
387 Districts Defendants assert that a d n g  on this Motion would be properly decided upon by 
the judge newly assipid by the Phal County Superior Court. 
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I. 

or the 3 m. 

11. 

it has not stated any 

individual m*berS of 

individual SrrpervieCmr 

against any individual 

O f i t s . p l w i 0 ~  n d m ,  wh&ertheybe 

of the 387 Didct~’ 

Dismiss p. 5, Ils. 

notice of claim 
individual member P i n s l c o ~ B a d o f s u p e r v i ~ .  

arad wasite- treatment wr i~ors .  set? Respanss 

k 4 - 6; p. 7, Us. 4 - 12. There is not a singte notice of 

a liability claim ‘agaimt any’ individual person, 

318 (Am. 1996) centrals the outcome of this issue: “[a] claimant who asserb that a public 

employee’s oonduct giving rise to a claim for damages was c o d t t e d  wkhin the mulls6 and 

scope of employment must give notice of the claim to M the employee M d d d l y  and to his 

employer.” 

A member of a county bo& of superviso~ is, without doubt, a ‘public employee“ for 

purposes of the notice of claim statute. A.R.S. gl2-82of5) defies ”public employee” as “an 

employee of a public entity-” A.R,S. §12-820(1) defines the term “employee” broadly to include 

- 3 -  
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6‘an offiw, director, employee, or mvant, whether or not compensated or part the,. wh0.i~ 
authorized to @om any raot or sesvjce, except that employee doss include an independent 
contractor.” Tbe individual supervisors are officers and directors who are authorized by 8Wute40 

&om acts or serviw on ofthe &OW oounties. AXS. $1 1-201, et, SCQ. BY *g ~ ; a  

serve a notice’of claim ntmkg Plainti 

III. 

the 387 Mstricte 

supemhorn am the stme people as the Bard ofMrecGopns ofthe l%tdcts, 

8 matter of law, pmmts an individuaI member of the Boaril of 

Supervisors fiom being liable firany alleged fhilure of the 387 Districts, This principle was 

rsoognizod quite clearly in Hancock v, Gwr~ll, 188 Ariz. 492, 498,937 P.2d 685 688 (App. 

1997)< In H u n d . t h e  court d e & d n d  whether a county board of supervisors ’ could tatre any 

effmtive action in regard. to a ptoperly-hmed stadium district, even whm the same -m’ 

acted BS the! board of $upemisons: Ad board of dimtors. In d&emhhg tbat the acts af a &%ty 

board of supervim are complete aad distinct from the acts of a board of directors of mother 

entity, the wurt held as follows: 

“The business of a stadium district is not the b u s h  ofthe county 
in which it is located once a stadium district is ‘or$dxd’ pursuant 

- 4 -  
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24 

25 

26 

. .  
to A.R.S. W8-4203 (S 1996). Repeas of a miolution w d n g  a 
stadimdistrictcsntlbt %chrnacaxizea as6 or pmpcr'to 
carry out the dutiea respodbties and b z f  the county.' 
A.R.S. g11-251.0&1 (Supp, 1996). These dutiee are set tbrth in 

c o n d ~ 3  the a&h ofa stadiitrm Wet, Swh mticmwuld be in 
AXS. 911-251 to 269. dz (Sump. 1996) and include no authority to 

ifthosepereonsaxeb 

bard of s w ,  

the Final county~ard bf supervisors is not a 

Iv. 
ff discovers or by thti exercise of reammble 

diligence should have discovd that he or &e has been injured by a particular defnndtuks 

negligent conduct," Yotrng .v.-.C@y ofht t sdde ,  693 Ariz.. 110,114,970 P.2d 942,946 (A@. 

''A cause of d o n  accr(xes when 

1999); see a h  ARS. #12-821.01(B). When that wcuh defendant** is a publicmtity; 

official, or employee, then that "discovery" triggers the obligation to file an A.R.S. $12-821.02 

notice of claim witbin IS0 days "affer the cause of action accrues.'' 

The c;r"u~ of PI&tif"s chihu agahst the 387 Distriob is that they Med to exercise the 

appropriate level of care in ensuring that its contractor, Sonorm, timely constructed facilities for 

- 5 -  
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fhe provision of water and wBsttw8ser mvices within the District, timely obtained 

pmnits fbr 
. .. 

and timely and properly posted a perfarrizsaoe bond. (Sec, Amended 
53,54,87,88,91,92). The fbIlowing h come directly fromPfstnti;Bps 

as July, 2003, Plaintiff sought alternative utility ~&ees'and de- 

annexation 16rom Disthts as B m d t  of S-'s lack of pn, the' 

provided that the first p 

Notice of mmt 

facilities CoIlsftUcfion 
August 15,2004 tlrst letim dates, ( h a d e d  Complaint, pmmh 84 - 89). As of 

March 15, 2004, PWtW had already been damaged by Sonoran's condwt through the, 

cancellation of a $3,96 million &crow, (Atnended Complaint, p-h 89). . 

and its failure to perfbrm C r e e  8erious doubts 

Yet, Pew, by its own allegations, firiled to provide a notice of claim until a f k  the 180 

day period provided fbr by @atvie. It is hportsna to keep in mind that Plaintiffclab that the 

District breached various &tia by allegedly not requiring i ts contractor to post bond$ by 

condoning conflicts of interest, by failhg in customer s&ce functions, by failing to repestedly 

meet construction deadlines, and not removing ths contractor well before the last constnzction 

-6- 
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' 21 

. . 22 

23 

. 24 

25 
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. .  
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I I 

deadline. AU of these things Were known on or pdor to March 15,2004 by Plaintiffs own. 

admissions. heordingly, the ultimate September, 2064 notice of claim simply cme too late' aftd 

Plaintiff om no Ionget ntaintain its claims against the p i d  County and 387 m.' 

der should be requited 

' .  

a" This-blele& 
tothepmentcaae. P isarpm~developer. The387Distniats 

ofwatm andwastewate3: sery.fcepursuant to specific statutary authorktia . .  TbR PlaindPPb@t a 

shareholder, director, supervisor, member, offlw, or employee of the'387 Districts Defendants. 

~ ~ a i r r t i f f  is'mmly &e recipient of sewices for the property that it m y  own within district ' 

boundaries. Likewise, PhiaWs citation to Rtkinssn v. Marqzkt, 112 Ariz, 304,306,531 P,2d 

556, 558 (1975) has no applicable here.' Xn Akinson, the court "merely recited the Jabon' .  

proposition that a corporate direotar owes a fiduoiary duty to bis or her cbrpodon. Finally, 

Plaintiff dire& this Court b Cohsn Y, Kits Hill cOmnruni@ Ass'tl, 142 Cd.App.3d 642, 191 

Cal.Rptr, 209 (1983). In Cohcsm, the court reitemted I W o d a  rule that homeowner's 

associations owe a fiduciary duty to m e m h  because they are ContraCtuaEfy tasked by those same 

-7- 
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t ' .  . .  
~ . _  

r :  
. .  

4 

members with handling a wide array of services inchding maintenance and repair of &ti&; . 

,lighting, sanitation, enhrcement of zoning ordinances, and the like. Additionally, h o m e o ~ ~ ~ s  . .  

associations are c m p k d  and governed by their own members. A govunmeat run public utility 

is not the same. The 387 

. oft tnt imc%,apubl ic~  

by a private &y, qw-publio 
govemmentd entity, will be of agiven Service. A 

is a fiduciary 0 1 ~  will h e  wide rsn@ng 

e v a  greater 

cow refjlain 

of The Pinal Couaty and 387 M e t  DtAkdanb arge th56 

a cause of action that is not mcrhd by the Isw, which . Will . .  ' 
and which couid . .  'require'meeping c h q p  in the manner ih which utilitie~ . .  

create a substantid G V ~  of Iitigatim. 
' .. , 

V. 

In Count V U  of the Amended Complah-4 Plaintiff attempts to turn aUegd breaches of 

statutory duties into claims for tort liability. While breaches of certain statutory mandata may 

ghe  rise to tort liability, those cited by Plaintiff are not among them. 

- 8 -  
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VI. CONCLUSION. 
For all the forugoing remob, the Pinal County and 387 District8 Defbdank respdctfirlly 

request that thie Court dimnihle PIaintiff s Complaint. 

. ,. 
,, . . . ." 

mailed this P' 
to: . 

4800 North scottdale Road 
Suite 6000 
Scottsdale, Arizona. 85251 

btJ.Celmins . ' 

BhkeE.whibInan 
Michael L. mdlm 
Margrave Celmi#$ P.C. 
8171 East Indian Bend, Suite 101 
S c o W e ,  Arizona 85250 
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Leo R B e d A Z  Bar No. 002687 
Lmette R Flatligan/AZ Bar No. 019771 

AttorneysforPlaintiff 

INTHE SUPERIOR COURT OF THE STATE Ol? ARIZONA 

IN AM) FOR THE COUNTY OF W C O P A  

’ .  LENNARCOMhrIUNITIES DEWLOPMENT, 
I N c . , a n - w o %  

12 

13 

14 

15 

16 

17 

18 

l1 

21 

22 

23 

f-i 24 

25 

Plainrn, I D E B ” D m  SONORAN’S 
MOTION TO DISMISS 

(Assigned to the Honorable 
RuthH*Hilliard) 

(Oral Argument Requested) 

Case No.: CV2005-002548 

PEAlMWF’S RESPONSE TO 

P l M  Lennar Communities Develg~nent, Inc. (‘zennar)3 hereby sumits its 

dant Sonoran’s Motion to Dismiss. Defendant Sonom’s Motion to 

s supported by fie bedenied. This 

orandum of Points Orities. 

MEMORANDUM OF POINTS AUTHORITIES 

I. INTRODUCTION 

In its Motion to Dismiss, Defendant Sonoran Utilities, LLC (“Sonoran”) attempts to 

invoke the statute of limitations of the notjce of claim statute as a basis for dismissing 

Lennar’s claims against it. Sonoran’s Motion is baseless. Neither Lennar nor any other entity 
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with claims against Sonoran was or is required to file a notice of claim with Sonoran prior tc 

initiating a lawsuit against it. The statutory provisions requiring the filing of a notice of claim 

apply only to a public entity or public employee. Sonoran is neither a public entity nor a 

public emphyee and, therefore, the statute is not applicable to it. In fact, Sonoran’s own 

contract with the water and whstewater improvement district specifically provides that it is 

neithez an employee nor an agent of the water and wastewater improvement district. 

11, FA~ALBACIIC GROUND. 

After atering into a amtract to pufchase 

identid homes on the property in an 

real property for the purpos 

that, did not have w8f 

wastewatertreafmeat services, Lennar and the 

with utility p r o v i k  regarding the provision of 

property and surrkding arkas. (Plaintiffs First 

.in the area began to n 

and wastewater services to the 

Complaint, TAC” 13, 14-1 

determnm gthat utility providers attractive options because they 

owned by a substanti in the subj Lennar and the other lmdo 

made by’ George Johnson (“Johnson 

an improvem 

requesting the establishment of a 

and wastewater improvement district with “qualified electors of the proposed 

xistrict” making up the five-member Board of Directors of the improvement district. PAC 4, 

17-29}. 

Shortly thereafter, Johnson advised Lennar and the other area landowners that new 
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petitions !o form the district would need to be signed. The new petitions provided for the 

Board of Supervisors to be the Board of Directors for the district and effectively removed 

L m a r  and the other landowners' ability to serve on the Board of Directors of the 

improvement district. (FAC 30). In order to secure Lennar and the other landowners' 

S on the new petitions to form the improvement district, Johnson made additional 

promises and representations that he had no, 

, promises and fraudulent: o&i 

387 Water and Wastewater 

o n M a y 2 1 , 2 0 0 3 i n o r d e r t o ~  of water and wastewater 

Sonoran to be the to the subject area. PAC 7, 39). 

the Wtricts and entered into a 

Sonoraa (FAC42-44& 

plant@), transmission 

supply water within 

The Disttic@ also entered into . .  a Wastmmtm ollection and Manage 

Services. ent ( ' ' W d t e r  Treatmeat Agt?eement') with Defendant Sonoran on June 

25,2003. (FAC 146 & Ed. B). The Wastewater Treatment Agreement required Sonoran to 

provide wastewater services to all property owners within the area and [to] construct a 

"wastewater collection system consisting of ali wastewater treatment plmt(s), transmission 
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and collection lines, lift stations, pumps, valves, connections, storage and disposal facilities . 
. necessary to collect, treat and dispose of all wastewater flows originating within t h e  

district ..... ” (FAC 48 & Exh. B). 

4 

Sonoran’s Water Supply and Wastewater Treatment Agreements with the Districts 

were 30-ym renewable management agreements which granted Sonoran the right to own, 

operate cerzaitl watjer and wastewater utility on behalf of the D 

subseq#dy entered into a 

(”Master utility Agreemenf 

Sonotan the right to pnwide water and treatment services 

set forth a cons 

I construction. (FAC 

n e  first phase of wastewater treatment p h t  was now required to be operational by August 

15,2004. (Id) 

Despite the specific requirements in the parties* agreement, Johnson failed to post 

,on&, failed to obtain the necessary permits during the time agreed upon, and failed to meet 
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the construction schedule. (FAC 84-87). . 

On March 15,2004, Lemar sent Johnson and Sonoran a Notice of Default regardin1 

Sonoran’s failure to begin construction on the facility, failure to timely post bond, and failurc 

to timely obtain the Aquifer Protection Permit. (FAC 87 & Exh. L). A copy of the Notice 0. 

Default was also sent to the Districts’ Board of Directors and the Pinal County Attorney’! 

Office. Sonoroln M e d  to cure the defaults. (FAC 90). . 

March 25,2004, Lennar 

the Pinal County 

Sonom and Johnson failed to c u ~ e  

= H). similar& advised the of svpefvisors mid the Districts that 3 

and Smw.were in d e W  under the 

istricts and Board 

Distn’lct. (FAC98).- 

Nonetheless, on March 30,2004 Lennar again notified the Districts and the Board bf 

Supervisors of the continued defaults by Johnson and Sonoran and demanded that the Board 

Bf Supervisors termhate the Management Services Agreement with Defendants Johnson and 
. .  ’ 
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Sonoran as a result of the defaults. (FAC 99, 100 & Exh. N). Defendants failed to act on 

Lennar’s request and failed to control the situation and ensure the defaults were cured. (FAC 
’r 

7 101). 

Sonoran and Johnson continued to default under their agreement with Lennar by 

fbiling to cooperate with Lennar in timely signing forms for L e m a  to obtain the necessary 

governmental approvals and the i00-year Certificate of Assured Water and further fail 

provide necessary information required by regulatory agencies for 

approval for the water certificate causing Lema’s plats to not be 

102, 103). Defendants Sonom and Johnson also 

the Phase I facilities operational by August 15, 

HI. LEGALARGWMENT. 

ete constructior~ and 

. (FAC104). 

“Motions to dismiss for failure to state a 

ex re2 Corbin Pickerell, 136 Ariz. 5 

v. southem Pac. lhas.’ co., 1 

)). In order to prevail under Rule 1 

in support of his Cl&” 

a claim, facts alleged in the C 

are assumed to be true and are treated in the light most favorable to the plaintiff. Thornton 

v. Marsico, 5 Ariz.App. 299,425 P.2d 869 (App. 1967); see also Sierra Madre Dev., Inc. v., I 
Via Entrada Townhouses Ass ’n, 5 14 P.2d 503 (App. 1973). 
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A. 

Sonoran’s blanket assertion,*‘without any legal support, that it is entitled to the 

Sonoran Is Not A Public Entity And Is Not Entitled to A Notice of Claim 

protections of Ariz. Rev. Stat. $12-821.01 is misplaced. Arizoaa Revised Statute 6 12-821.01 

provides as follows: 
. .  

A public entity is defined as the “state cx any p 

Stat. $12-820. A public employee is defined as 

“State” is defined as “any state agency, board, 

subdivision of the 

Sonoran is a limited liability company owned 

Services Agreement entered into with the Distri 

an independent contractor and not an agent or employee of [the D&ricts]”. See FAC, 

Exhibits A and B respectively (emphasis added). 

Although the language of a statu& provides the priXnary evidence of the &tent of the 

. . ,. .. . . .. . .--- 
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Mobile Home Sales, IO., 110 Ariz. 573, 575, 521 P.2d 1119, 1121 (1974). The “purpose 

behind [the Notice of Claim statute] is three-fold (1) to afford the agency the opportunity to 

investigate the claim . . . ; (2) to afford the agency the opportunity to . . . avoid costly 
i( 

5 

6 

7 

8 

9 

litigation; and (3) to advise the 

v. Arizona, 138 Ariz. 528,531,675 P,2d 

idea is to provide the governmental agency 

settle a citizen’s claim or to litigate it.” HoZZinpvorth v. City of Ph, 164 A r k  462,46 

’ 24 

25 
I 
I 

P.2d 1129,1133 (App. 1990). 
lo II 

. . .  . 

entity was advised of the defaults, the potential damages to Lennar 8s a result of the defaults 

8 
H \ l O 2 ~ ~ n g s ~  to Sonor& Ma to Dismissdoc 

It is c l m  iirom the purpose behind the 

day requirement of the statute. In 

claims against Sonoran, the Districts and the Board of Supervison as 
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and each entity was af5orded the opportunity to remedy the defaults. 

IV. CONCLUSION 

Sonoran's claim that it was entitled to a Notice of Claim is without merit. Tbc 

statutory provisions requiring a notice of claim do not apply to S 

attempts to seek dismisd of the claimq a# it based upon im 

timely notice of claim is ill-founded In any event, a Notice of Claim was timely 

Therefore, denidpf Sonom's M o t h  to 

DATED& b@ dayof 

. .  

copy ofthe foregoing mailed this b 
day of September 2005 to: 

Lawrence C. Wright 
WRIGHT & ASSOCIATBS 
Suite 3500 Financial Plaza 
1201 South Alma School Road 
Mesa,AZ 85210 
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Thomas K. Imine 
IRVINE LAW FIRM, P.A. ,R 

1419 North Third Street, Suite 100 
Phoenix,AZ 85004 
Attorneys for Defendant Sonorm 

James M. Jellison . .  

Schleier Jellison Schbbr, 
3101 North Central, Suite 1 
Phoenix, AZ 85012 
Aftomey for Defindznts Pinal County Board of Stpervbors & The 387 DiWkts 

Lat J. Celmins 
Blake E, Whiteman 

C. 
Suite 101 

Attorneys for Lhfendmts Johnson & Bodevard 
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BEUS GILBERT PLLC 
ATTORNEYS AT LAW 

4800 NORTH SCOTTSDALE ROAD 
SUITE 6000 

SCOTTSDALE, ARIZONA 85251 
TELEPHONE (480) 429-3000 

Leo R. Beus/AZ Bar No. 002687 
Linnette R. FlanigadAZ Bar No. 019771 

Attorneys for Plaintiff 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF MARICOPA 

LENNAR COMMUNITIES DEVELOPMENT, 
TNC., an Arizona corporation, 

Plaintiff, 

vs . 

SONORAN UTILITY SERVICES, L.L.C., an 
Arizona limited liability company, et al., 

Defendants. 

Case No.: CV2005-002548 

P L A z N m ’ S  MOTION TO 
CONTINUE HEARING ON 
DEFENDANTS’ MOTION TO 
DISMISS 
Currently Set: October 14,2005 at 8:30 a.m. 

(Assigned to the Honorable 
Ruth H. Hilliard) 

Plaintiff, through counsel undersigned, hereby requests this Court continue the Motion 

to Dismiss hearing currently scheduled for October 14,2005 at 8:30 a.m. Lead counsel for 

plaintiff is scheduled to be out of state on that date on a pre-planned and pre-paid vacation. 

Plaintiff requests that this Court reschedule the hearing at a date and time convenient to the 

Court after October 18,2005. This Motion is made in good faith and not for the purposes of 

delay. 
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Lawrence C. Wright 
WRIGHT & ASSOCIATES 
Suite 3500 Financial Plaza 
1201 South Alma School Road 
Mesa,AZ 85210 
Thomas K. Irvine 
I R ” E  LAW FIRM, P.A. 
1419 North Third Street, Suite 100 
Phoenix, AZ 85004 
Attorneys for Defendant Sonoran 

23 I, 

James M. Jellison 
Schleier Jellison Schleier, P.C. 
3 10 1 North Central, Suite 1090 
Phoenix, AZ 85012 
4ttorney for Defendants Pinal County Board of Supervisors & The 387 Districts 

V 

DATED this 4. day of September 2005. 

BY 

Original of the foregoing filed and a 
copy hand-delivered this abt day 
of September 2005 to: 

Honorable Ruth H. Hilliard 
Maricopa County Superior Court 
10 1/20 1 West Jefferson 
Phoenix, Arizona 85003 

copy of the foregoing mailed this 3 kit 
day of September 2005 to: 

Leo R. Beus 
Linnette R. Flanigan 
4800 North Scottsdale Road, Suite 6000 
Scottsdale, AZ 85251 
Attorneys for Plaintiff 
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Lat J. Celmins 
Blake E. Whiteman 
Michael L. Kitchen 
Margrave Celmins, P.C. 
8171 East Indian Bend, Suite 101 
Scottsdale, AZ 85250 
Attorneys for Defendants Johnson & Boulevard 

3 
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SCHLEIER, JELLISON & SCHLEIER, P.C. 
3101 North Central Avenue 
Suite 1090 
Phoenix, Arizona 85012 
Telephone: (602) 277-0157 
Facsimile: (602) 230-9250 

JAMES M. JELLISON, ESQ. #O 12763 
Attorneys for the Pinal County and 387 Districts Defendants 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF MANCOPA 

LENNAR COMMUNITIES 
DEVELOPMENT, INC., an Arizona 
corporation, 

Plaintiff, 

vs . 
SONORAN UTILITY SERVICES, 
L.L.C., an Arizona limited liabili 
com any; GEORGE H. JOHNS0 and 

wife; BOULEVARD CONTRACTING 
COMPANY, INC., an Arizona 
corporation; PINAL COUNTY BOARD 
OF SUPERVISORS, a political 
subdivision of the State of Arizona; 
LIONEL D. RUIZ, in his capacity as a 
member of the Pinal County Board of 
Supervisors; SANDIE SMITH, in her 
capacity as a member of the Pinal 
County Board of Supervisors; DAVID 
SNIDER, in his capacity as a member of 
the Pinal County Board of Supervisors; 
JIMMIE KERR, in his capacity as a 
former member of the Pinal County 
Board of Supervisors; THE 387 WATER 
IMPROVEMENT DISTRICT, a Pinal 
County Im rovement District and a 
political su g division of the State of 
Arizona; THE 387 WASTEWATER 
IMPROVEMENT DISTRICT, a Pinal 
County Im rovement District and a 
political su \ division of the State of 
Arizona, 

xr 
JA I& DOE JOHNSON, husband and 

Defendants. 

CASE NO. CV2005-002548 

JOINDER IN PLAINTIFF'S MOTION 
TO CONTINUE HEARING ON 
DEFENDANTS' MOTION TO DISMISS 

(Assigned to the Honorable Ruth H. Hilliard) 

SEP 2 9 2005 
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Defendants Pinal County Board of Supervisors, Lionel D. Ruiz, Sandie Smith, 

David Snider, Jimmie Kerr, the 387 Water Improvement District, and the 387 Wastewater 

Improvement District (collectively, the “Pinal County and 3 87 Districts Defendants”), by 

and through counsel, hereby join in Plaintiff’s Motion To Continue Hearing On 

Defendants’ Motion To Dismiss, but for reasons other than proposed by Plaintiff. The 

Pinal County and 387 Districts Defendants assert that it would be proper for the Court to 

first decide the change of venue issue before setting oral argument or deciding upon the 

motions to dismiss. 

DATED this 28th day of September, 2005. 

SCHLEIER, JELLISON & SCHLEIER, P.C. 

3 87 Districts Defendants 

ORIGINAL,and One Copy of the foregoing 
filed this 28 day of September, 2005, with: 

Clerk of the Court 
Maricopa County Su erior Court 
201 West Jefferson H treet 
Phoenix, Arizona 85003 

COPY of the foregoing hand delivered 
this 28th day of September, 2005 to: 

The Honorable Ruth H. Hilliard 
201 West Jefferson Road 
Phoenix, Arizona 85003 

COPY of the foregoing mailed this 28th 
day of September, 2005 to: 

Leo R. Beus 
Linnette R. Flanigan 
Beus Gilbert PLLC 
4800 North Scottsdale Road 
Suite 6000 
Scottsdale, Arizona 8525 1 
Attorneys for Plaintif 
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: 

Lawrence C. Wright 
Wright & Associates 
Suite 3500 Financial Plaza 
120 1 South Alma School Road 
Mesa, Arizona 852 10 

Thomas K. Irvine 
Irvine Law Firm, PA 
14 19 North Third Street, Suite 100 
Phoenix, Arizona 85004 

Attorneys for Defendant Sonoran Utility Services, LLC 

Lat J. Celmins 
Blake E. Whiteman 
Michael L. Kitchen 
Margrave Celmins, P.C. 
8 171 East Indian Bend, Suite 101 
Scottsdale, Arizona 85250 
Attorneys for Defendants Johnson & Boulevard 

L t U l  $.& Lk 
Michelle Leach 
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SCHLEIER, JELLISON & SCKLEIER, P.C. 
3 101 North Central Avenue 
Suite 1090 
Phoenix, Arizona 850 12 
Telephone: (602) 277-0157 
Facsimile: (602) 230-9250 

JAMES M. JELLISON, ESQ. #012763 
Attorneys for the Pinal County and 387 Districts Defendants 

SEP 3 0 2005 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF MAMCOPA 

LENNAR COMMUNITIES 
DEVELOPMENT, INC., an Arizona 
corporation, 

Plaintiff, 

vs . 
SONORAN UTILITY SERVICES, 
L.L.C., an Arizona limited liability 
company; GEORGE H. JOHNSON and 
JANE DOE JOHNSON, husband and 
wife; BOULEVARD CONTRACTING 
COMPANY, INC., an Arizona 
corporation; PINAL COUNTY BOARD 
OF SUPERVISORS, a political 
subdivision of the State of Arizona; 
LIONEL D. RUE, in his capacity as a 
member of the Pinal County Board of 
Supervisors; SANDIE SMITH, in her 
capacity as a member of the Pinal 
County Board of Supervisors; DAVID 
SNIDER, in his capacity as a member of 
the Pinal County Board of Supervisors; 
JIMMIE KERR, in his capacity as a 
former member of the Pinal County 
Board of Supervisors; THE 387 WATER 
IMPROVEMENT DISTRICT, a Pinal 
County Im rovement District and a 
political su I& division of the State of 
Arizona; THE 387 WASTEWATER 
IMPROVEMENT DISTRICT, a Pinal 
County Im rovement District and a 
political su g division of the State of 
Arizona, 

Defendants. 

CASE NO. CV2005-002548 

JOINDER IN PLAINTIFF’S MOTION 
TO CONTINUE HEARING ON 
DEFENDANTS’ MOTION TO DISMISS 

(Assigned to the Honorable Ruth H. Hilliard) 

\ 
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Defendants Pinal County Board of Supervisors, Lionel D. Ruiz, Sandi Smith, 

David Snider, Jimmie Kerr, the 387 Water Improvement District, and the 387 Wastewater 

Improvement District (collectively, the “Pinal County and 3 87 Districts Defendants”), by 

and through counsel, hereby join in Plaintiff’s Motion To Continue Hearing On 

Defendants’ Motion To Dismiss, but for reasons other than proposed by Plaintiff. The 

Pinal County and 387 Districts Defendants assert that it would be proper for the Court to 

first decide the change of venue issue before setting oral at.gument or deciding upon the 

motions to dismiss. 

DATED this 28th day of September, 2005. 

JELLISON & SCHLEIER, P.C. 
b 

inal County and 
387 Districts Defendants 

ORIGINAL*and One Copy of the foregoing 
filed this 28 day of September, 2005, with: 

Clerk of the Court 
Maricopa County Su erior Court 

Phoenix, Arizona 85003 

COPY of the foregoing hand delivered 
this 28th day of September, 2005 to: 

The Honorable Ruth H. Hilliard 
20 1 West Jefferson Road 
Phoenix, Arizona 85003 

201 West Jefferson 8 treet 

COPY of the foregoing mailed this 28th 
day of September, 2005 to: 

Leo R. Beus 
Linnette R. Flanigan 
Beus Gilbert PLLC 
4800 North Scottsdale Road 
Suite 6000 
Scottsdale, Arizona 8525 1 
4ttorneys for Plaintiff 

- 2 -  



+ . b 

1 

L 

1 

c 
1 

I 

5 

1c 

1 1  

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Lawrence C. Wright 
Wright & Associates 
Suite 3500 Financial Plaza 
1201 South Alma School Road 
Mesa, Arizona 852 10 

Thomas K. Irvine 
Irvine Law Firm, PA 
1419 North Third Street, Suite 100 
Phoenix, Arizona 85004 

Attorneys for Defendant Sonoran Utility Services, LLC 

Lat J. Celmins 
Blake E. Whiteman 
Michael L. Kitchen 
Mar ve Celmins, P.C. 

Scottsdale, Arizona 85250 
Attorneys for Defendants Johnson & Boulevard 

8 17 ff" East Indian Bend, Suite 101 

k U \  $. 4!L@d\ 
Michelle Leach 
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