- " ORIGINAL
« JOHNSON UTTLITTES, L.L.

5230 East Shea Boulevard * Scottsdale, Arizona 85254
PH: (480) 998-3300; FAX: (480) 483-7908

November 14, 2005

Brian Bozzo
Arizona Corporation Commission

1200 W. Washington Street
Phoenix, Arizona 85007

RE:  Johnson Utilities, L.L.C.: Compliance with Decision No. 68235
Quarterly Reports on the status of the pending La Osa and Sonoran litigation

ACC Docket Nos.: WS-02987A-05-0088

Dear Mr. Bozzo:

Pursuant to the above-referenced matter, Johnson Ultilities hereby submits this
compliance filing in accordance with the Commission’s orders. Enclosed please find the court
documents for the La Osa and Sonoran Litigation attached hereto as Attachment No. 1 and
Attachment No. 2 respectively. Several of the court documents have been excluded from the
Docket Control filing due to their voluminous size as discussed in our November 10, 2005 letter
to David Ronald. Three copies of the following court documents are being filed with Earnest
Johnson, Director of the Utilities Division, for Staff to review along with one copy for your use:

La Osa

Complaint

First Amended Complaint

Motion for Designation as Complex Civil Litigation
States Initial Disclosure Statement

Third Party Disclosure Statement
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" JOHNSON UTILITIES, L.L.C

5230 East Shea Boulevard * Scottsdale, Arizona 85254
PH: (480) 998-3300; FAX: (480) 483-7908

If you need any additional information in regards to this compliance item, please do not
hesitate to contact me. Thank you for your time and consideration in this matter.

Johnson Utilities, LLC

Cc: Brian Tompsett, Johnson Utilities
Richard Sallquist, Saliquist, Drummond & O’Connor
Ernest Johnson, Director
Brian Bozzo, Compliance Manager
Docket Control
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ATTORNEYS AT LAW
2501 NORTH CENTRAL AVENUE

SUITE 800

PHOENIX, ARIZONA 85012
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- of Environmental Quality; MARK

- SOUTHWEST, INC.; KARL ANDREW

Jay Natoli, (No. 003123)

John M. DiCaro, (No. 017790)

Christopher G. Stuart, (No. 012378)

Scott W. Hulbert, (No. 021830)

JONES, SKELTON & HOCHULL P.L..C.
2901 North Central Avenue, Suite 800
Phoenix, Arizona 85012

(602) 263-1746

minuteentries@jshfirm.com

Attorneys for Defendants George H. Johnson
and Jana S. Johnson; George H. Johnson
Revocable Trust, and George H. Johnson and
Jana Johnson, Co-Trustees; Johnson
International Inc.; The Ranch at South Fork,
L.L.C.; General Hunt Properties, Inc.; Atlas
Southwest, Inc.

Michael K. Jeanes, Clerk of Court
*xxElectronically Filed***
Michelle Paigen
LN Filing ID 5875135
May 23 2005 2:39PM MST

ARIZONA SUPERIOR COURT
MARICOPA COUNTY

STATE OF ARIZONA, ex rel., STEPHEN
A. OWENS, Director, Arizona Department

WINKLEMAN, Commissioner, Arizona
State Land Department; ARIZONA
GAME AND FISH COMMISSION;
DONALD BUTLER, Director, Arizona
Department of Agriculture; ARIZONA
BOARD OF REGENTS, on behalf of the
Arizona State Museum,

Plaintiffs,
V.

GEORGE H. JOHNSON and JANA S.

Iy N, husband and wife; THE ..
GEORGE H. JOHNSON REVOCABLE
TRUST, and GEORGE H. JOHNSON and
JANA JOHNSON, co-trustees; JOHNSON
INTERNATIONAL INC.; THE RANCH
AT SOUTH FORK, L.L.C.; GENERAL
HUNT PROPERTIES, INC.; ATLAS

WOEHLECKE and LISA WOEHLECKE,
husband and wife; JOHN DOE and JANE
DOES, husbands and wives, 1 through 10;
ABC CORPORATIONS, 1 through 10,

Defendants.

NO. CV 2005-002692

GEORGE H. JOHNSON AND JANA
JOHNSON'S MOTION TO DISMISS
AND MEMORANDUM OF LAW IN

SUPPORT

(Non-Classified Civil-Complex)

(Assigned to the Honorable Rebecca A.
Albrecht)
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MOTION

Pursuant to Rule 12(b)(6), Ariz. R. Civ. P., defendants George H. Johnson and
Jana Johnson (collectively the “Johnsons”) move to dismiss plaintiffs’ complaint against
them because the complaint fails to state a claim against them individually. The Johnsons
are either owners, directors, officers, trustees, or managers of the various entity defendants
(which are comprised of three corporations, one trust and one limited liability company).
Although plaintiffs’ complaint alleges that the Johnsons arerelated to the various entities,
it does provide any allegation sufficient to disragard the Separate legal entities and subject
the Johnsons to personal liability. Indeed, thei"e are no substantive allegations against
the Johnsons individually. Because plaintiffs have not alleged anything that would subject
the Johnsons to individual liability, the Court should dismiss all claims against the
Johnsons for failure to state a claim. This motion is supported by the following
Memorandum of Law. :
MEMORANDﬂM OF LAW
L Factual Background z

Plaintiffs filed suit onFebruary 14 2005 allegmg numerous causes of action
including common law trespass, breach of a state grazing lease, statutory trespass,
violations of Arizona’s native plant law onstateand private lands various water quality

and storm water discharge violations on pnvate property and state trust lands, unlawful 1 e

grading and clearing of various lands; and (2) allowed goats to escape from property

owned by the entity defendants (which allegedly later infected bighorn sheep with an
illness). ’

In the complaint, plaintiffs name two sets of individuals, a trust, a limited
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liability company and three corporations as defendants, including: (1) the Johnsons; (2)
Karl Andrew Woehlecke and Lisa Woehlecke; (3) The George H. Johnson Revocable
Trust, and George H. Johnson and Jana Johnson, co-trustees; (4) The Ranch At South
Fork, L.L.C.; (5) Johnson International, Inc.; (6) General Hunt Properties, Inc.; and (7)
Atlas Southwest, Inc. Ina complaint that spans twenty-nine pages and one hundred and
twenty-three paragraphs, however, plaintiffs rarely mention the individual defendants '
at all. Indeed, George and Jana Johnson are only mentipned in e_ight paragraphs of the
complaint and none of the allegations is substantive. See Complaint at §6-11, 13 and

W O N O OB W N -

15. The sole allegations relating to the Johnsons are that:
o The Johnsons are husband and wife, acted on behalf of their marital

10
, community and, “on information and belief,” George Johnson :
11 “directed, approved or acquiesced in many.of the acts and omissions , |
i3 complame of herein.” See Complaint at § 6 (emphasis added); i
B e George and Jana Johnson are the- co-trustees and beneficiaries of .
13 defendant Johnson Trust and, as such, are hable for its actions. See
1a Complaint at § 7; ,
‘ e George Johnson is President, Jana Ji ohnson is Vlce Pre31dent and the 1 | o
15 Jol;]ngons are directors of defendant General Hunt, Inc. See Complaint fooiel
‘ at
16
| o George Johnson managed the South Fork Propelty at issue in one of

17 the claims. See Complaint at§9;

e George Johnson is President/Treasurer. and Jana Johnson is Vice
President/Secretary of defendant Johnson Internatmnal Inc See

Complamt at ﬁ 10; : v
Jz .3, Johnson isViee |
“‘Inc SeeComplaint™ ~ ¢
221 e TheJohnsons or the other defendants were either owniers of, orinvolved
93 in, the properties at issue. See Complaint at § 13; and
e The Johnsons arereal estate developers: that “d1rectly or md1rectl
24 or control” the various entity defendants. See Complaint at 1Iy
25 There are no allegations against the Johnsons clanmng that they individually did
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any of the acts alleged in the complaint. Because there are no allegations that, if true,
would give rise to individual and personal liability, the Court should dismiss all claims

against them.

11. Legal Analysis

A.  The Johnsons are not Froper parties solely because they own or are
involved with the legal entities that are named defendants.

There are no allegations that the Johnsons did anythmg to subject them to personal
liability. Rather, plaintiffs have named the Johnsons as jh_dividual defendants simply
because they have ownership interests in or serve as officers, directors, trustees, or
managers of the various legal entities that are defendants.. ‘Arizona has made it clear
in statutes and case law, however, that in all forms of legal ent_ities, courts donot disregard -~ '
the legal form simply because an individual is a me:hbe_r, nianager, officer, director or |
trustee. Plaintiffs attempt to name the Johnsons is imprbper

i. The Johnsons are not proper. parties M because they are -

members or managers of a llmltg(_i habihg company thatisa
defendant.

The Arizona Limited Liability Company Actkspfc'ciﬁcally defines who is liable
for the actions of a limited liability company. See AR.S §§ '29,-,‘601 etseq. A member,
manager employee, officer, or agent of a 11m1ted habxhty company is not liable for the

obligations or tort liabilities of the lmnted hablhty company solely by reason of being : |

| amember manager, employee, officer, or agent of the lumted llablhty company. See B
AREH29-651." Likewisé;AtisHide

Sfipany is not a proper

T ARS. §29-651 states:

Except as provided in this chapter, a member, manager, employee, officer or agent
of a limited liability company is not liable, solely by reason of being a member,
manager, employee, officer or agent, for the debts, obligations and liabilities of the
limited liability company whether arising in contract or tort, under a judgment, decree
or order of a court or otherwise. . '




party in a lawsuit against the limited liability company simply by reason of being a
member. See A.R.S. § 29-656.2

In this case, because The Ranch at Southfork, L.L.C. is alimi‘ted liability company,
the limited liability company is required by law to have a managing member. Although
plaintiffs have alleged that George Johnson is the managing member of the limited liability
company, he does not actively manage the property at issue and plaintiffs have not alleged
anything other than his capacity as managing member of theﬁmited liability company
to subject the Johnsons to personai liability. Pufsuant tothe AﬁZona Limited Liability

W 0 ~N OO s W -

Company Act, therefore, the Johnsons are not personally liable for the alleged actions 5 o

U
A}
\: B
§ 4 .g 10 of The Ranch at Southfork, L.L.C. , S
: 28 | RN ,
S 32 HRL ii. = The Johnsons are not proper parties simply because they
5 ge8 ] 12 are trustees of a trust that is a defendant. .

: § ééggg 13 Contrary to plaintiffs’ erroneous legal assertion thatthe Johnsons are “personally 5
gﬂ: g o ‘14 liable as trustees for all the acts and omissions of the Johnsopjly‘ruSt complained of [in EEa ’;
: ‘é 45 the complaint],” Arizona law makes it clear that trustees arehot personally liable for {

8 16 acts of a trust simply for being a trustee. A. R.S § 14-7307 étates that a trustee is not - o
| ﬁ liable for the actions or torts of a trust unless there are facts to show personal liability: |

' A trustee is personally liable for obhgatlons arising from ownership or
18 control of property of the trust estate or for torts committed in the course
i of admmlstratlon of the trust estate only 1f he is personally at fault
20 ARS. § 14- 7307(B) (emphasis added) o
21 _ fiis se, the only allegatf#ElaRng to the J ohnsons #ithat they are the co- >
22 trustees of the George H. Johnson Revocable Trust, another defendant in the litigation.
23 | ;
ARS. § 29-656 states:

24 v o

A member of a limited liability company, solely by reason of being a member, is not
25 aproper party to proceedings by or against a limited liability company unless the object

is to enforce a member’s right against or liability to the limited liability company or
26 except as provided in this chapter. :
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Plaintiffs have not alleged anything else other than their erroneous legal conclusion that
the Johnsons are personally liable because they are trustees. Pursuant to A.R.S. § 14-
7307(B), therefore, the Johnsons are not personally liable for the alleged actions of the
George H. Johnson Revocable Trust. |

iii.  The Johnsons are not proper parties simply because they
are officers or directors of a corporation that is a

defendant.

It is well established that a corporate Stnicture isa séparate legal entity thathas
the legitimate purpose of insulating individuals from ‘p’erso'nal liability for acts done on
behalf of the corporation. See Malisewski v. Sing ' er, 123 Ariz. 195, 196,598 P.2d 1014,
1015 (App. 1979) (citing Dietel v. Day, 16 Anz.App 20 6, 492 P.2d 455 (1972)). Ithas
always been the law in Arizona that wh¢n acorporation is legally created and authorized
to do business on its own, officers, shareholders and directors are not personally liable
for corporate liabilities. See Employer’s Liéﬁiigy“ ’ Assurance Comration v. Lunt, 82
Atiz.320,313P2d393 (1957, T T

In this case, the only allegations relating to the Johnsons are that (1) the Johnsons

are directors of defendant General Hunt, Inc. and George J ohnson is Presidentand Jana : : .‘ '
JohnsomstePremdent )] GeorgcJohnson1sPres1dent/TreasurerandJanaJohnson ; e
is Vice President/Secretary of defendant Johnson Intemahonal Inc.; and (3) George i : ’ V, ‘T
Johnson is Presxdent/I‘ reasurer and Jana S Johnson 1s che President/Secretary of 1
 defendant Atlg A |

; _uthwest, Inc. Plam iffs 5 |
individual liability for the alleged acts of théc

“case law in Arizona, the Johnsons are not personally liable for the alleged actions of - _V . |

General Hunt, Inc.; Johnson International, I'vnc.;' or Atlas Southwest, Inc.

ve not alleged anythmg else to support S : :
‘oratlox'ls Under the well-estabhshed
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B. Plaintiffs have not alleged any basis to disre egard the legal entities and
impose individual liability.

The rule in Arizona is that courts will not lightly disregard the separate status

of legal entities and the party seeking to impose inidividual liability carries a heavy burden.
See Chapman v. Field, 124 Ariz. 100, 102,602 P.2d 481, 483 (1979); Keams v. Tempe

Technical Institute, Inc., 993 F. Supp. 714 (D. Ariz. 1997). In order to pierce the corporate

entity and attach personal liability to a corporation’s officers, shareholders or directors,
at aminimum, plaintiffs must prove that observémce ofthe corpbtate form would promote

injustice (Cammon Consultants Corp. v. Day, 181 Ariz. 231, 889 P.2d24 (App. 1994));

to observe the corporate form would result in an injusticé (Gatechff v. Great Republic

Life Insurance Company, 170 Ariz. 34, 821 P.2d 725 (1991)); or that the corporation .

is undercapitalized and is only a sham (Keams, 993 F. Supp. at 714).

Inthis case, plaintiffs do not make any of th.oseféllegations. Thereisnoallegation
that the legal entities are the alter egos of the Johnsons, that the legal entities are | B
inadequatelycapitalizedorﬂlatrecogniﬁonofﬂa‘elegalémities'v&mﬂdpmmoteaninjustice :
or fraud on the system. Nowhere in plaintiffs’ complaint 1sthereanya11egat10nto support
 disregarding the separate legal entities and i nnposmg personal llablllty on the Johnsons. .
Plamtlffs do not provide any factual basis for mcludmg the mdmdual defendants at all. ," '

Indeed, the only allegation relating to theJ ohnsons that staies anyﬂung other than G

their status as officer, manager, director or trustee.;s one Sentence in paragraph 6 of the St

‘"fendan’l t George H. Johnson

duected, approved or acqulesced inmany of the acts d omlssmns complamed ofherem

See Complaint at § 6 (emphasis added) Asan initial matter, on its face, the allegation -
shows that there is no factual basis for such an assertxon at thxs time because it is only - 1«' ,
made “upon information and belief.” Secondly, the allegation only asserts a generic -~ | L

and unspecified “many of the acts and omissions” that George Johnson allegedly directed, - :




‘ 1| approved or acquiesced in. Itis clear from the qualifications on the allegation (and the
2 || lack of any substantive allegations against the Johnsons) that there is nothing to support
3 || that unwarranted conclusion. In such a case, even though well-pleaded material
4 || allegations of the complaint are deemed true in ruling on a motion to dismiss, the Court
5 || should not consider plaintiffs’ unwarranted allegations containing conclusions of law
6 || orunwarranted deductions of fact. See Aldabbagh v. Arizona Dept. of Liquor Licenses
7 and Control, 162 Ariz. 415, 417-18, 783 P.2d 1207, 1209-10 (App. 1989). If, during '
G 8 || thecourse ofthe litigation, plaintiffs develop factéto statgacléirn against the individuals,
:: 9 || theyshould then seek leave of the court to aménd thexr Complaint toassert suchaclaim. NS
gg g s 10 || In the meantime, however, it is improper for plaintiffs 'to generically assert an - | | |
:% %g’ggé 11 || unsubstantiated and conclusory allegation “upon information and belief” in an effort J
%’% gggg 12| tocircumvent the clear Arizonalaw stating that the Johnsons arenotindividually liable. | -
%ﬁ 141 / | R ‘ i
T VA | e s
R TY 2 | L
7|
e 18| 7/
| 19| u
20y
21
22 //
23 | //
24 || //
25 //
26
8




III. Conclusion
For the foregoing reasons, George Johnson and Jana Johnson respectfully request
that the Court dismiss all claims against them individually for failure to state a claim.
RESPECTFULLY SUBMITTED this 23" day of May, 2005.
JONES, SKELTON & HOCHULL P.L.C.

By /s/ Chris Stuart

W 0 N O 0 A W N -

3 Ja Natoli
o M. DiCaro :
5 Christ her G. Stuart -
SE I 10 Scott W. Hulbert
5s8 g8 2901 North Central Avenue, Suite 800
Q g% 3§ 1 Phoenix, Arizona 85012
- §;§gg Attorneys for Defendants George H.
§§§g‘f_§ 12 Johnson and Jana S. Johnson; George
Sy 22 H. Johnson Revocable Trust, and
52 89 13| George H. Johnson and Jana Johnson,
I T ‘Co-Trustees; Johnson International
“ 14 Inc.; The Ranch at South Fork, L.L.C.;
) General Hunt Properties, Inc.; Atlas
g 15 : ',Southwest, Inc .
= o
' 16 || ORIGINAL e-filed and served
.7 this 23“"’4‘13}' of May, 2005, to:
The Honorable Rebecca A. Albrecht
18 | 101 West Jefferson, ECB 411 o
16 ,Phoemx, Arizona 85003
Terry Goddard, Attorney General
20 || Craig¥. Soland, Special Couns
12753 Washington St.
21 || Phoenix AZ 85007
25 Attorneys for Plaintiff
__Is/ Kim Okamura
23
24
25
26
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Jay Natoli, (No. 003123)

John M. DiCaro, (No. 017790)

Christopher G. Stuart (No. 012378)

Scott W. Hulbert, (No 021830)

JONES, SKELTON & HOCHULL P.L.C.
2901 North Central Avenue, Suite 800
Phoenix, Arizona 85012

(602) 263-1746

minuteentries@jshfirm.com

Attorneys for Defendants George H. Johnson
and Jana S. Johnson; George H. Johnson
Revocable Trust, and George H. Johnson and
Jana Johnson, Co-Trustees Johnson
International Inc The Ranch at South Fork,
L.L.C.; General Hunt Properties, Inc.; Atlas
Southwest Inc.

Michael K. Jeanes, Clerk of Court
*+*Electronically Filed***
Michelle Paigen
LN Filing ID 5875482
May 23 2005 2:48PM MST

ARIZONA SUPERIOR COURT
MARICOPA COUNTY

STATE OF ARIZONA, ex rel.,, STEPHEN
A. OWENS, Director, Arizona Department
of Environmental Quahty, MARK

- WINKLEMAN, Commissioner, Arizona
State Land Department; ARIZONA
GAME AND FISH COMMISSION;
DONALD BUTLER, Director, Arizona
Department of Agriculture; ARIZONA
BOARD OF REGENTS, on behalf of the

- Arizona State Museum,

Plaintiffs,
V.

GEORGE H. JOHNSON and JANA S.
- JOHNSON, husband and wife; THE
: EOGRGE H JOHNSON&E&’QCABLE
: RUST, and GEORGE H. JOHNSON and
I - JANA JOHNSON co-trustees; JOHNSON
INTERNATIONAL INC.; THE RANCH
AT SOUTH FORK, L.L.C.; GENERAL
HUNT PROPERTIES, INC.; ATLAS
SOUTHWEST, INC.; KARL ANDREW
WOEHLECKE and LISA WOEHLECKE,
husband and wife; JOHN DOE and JANE
DOES, husbands and wives, 1 through 10;
ABC CORPORATIONS, 1 through 10,

Defendants.

NO. CV 2005-002692

DEFENDANTS GEORGE H.
JOHNSON AND JANA S.
JOHNSON; GEORGE H. JOHNSON
REVOCABLE TRUST; GEORGE H.
JOHNSON AND JANA JOHNSON,
CO-TRUSTEES; JOHNSON
INTERNATIONAL, INC.; THE
RANCH AT SOUTH FORK, L.L.C.;
GENERAL HUNT PROPERTIES,
INC.; AND ATLAS SOUTHWEST,
INC.'S MOTION TO DISMISS
CAUSE EIGHT OF PLAINTIFFS'
gy(:))mm (NEGLIGENCE PER

(Non-Classified Civil-Complex)

(Assigned to the Honorable Rebecca A.
Albrecht)
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i 1 MOTION
‘ 2 Pursuant to Rule 12(b)(6), Arizona Rules of Civil Procedure, George H. Johnson
| 3 || andJanaS$.Johnson; The George H. Johnson Revocable Trust, George H. Johnson and
4 || JanaJohnson, co-trustees; Johnson International, Inc.; The Ranch AtSouthFork,L.L.C.;
5 || General Hunt Properties, Inc.; and Atlas Southwest, Inc. (collectively “Defendants™)
6 || hereby move to dismiss Plaintiffs’ eighth cause of action (titled “Wrongful Destruction
71 of Wﬂdlife——Negligence per se”) for failure to state a clalm See First Amended
3 8|l Complaint at §§ 105-114 (pp. 24-25). . |
Qq_; 9 For their eighth cause of action, Plaintiffs allege that Defendants are negligent il
g 2 10 || persefor allegedly causing the death of bighom sheep after ailegedly iriolating ARS.  ; :f ‘ ,’ _ {
§ §§ §§§ 11 )| §§37-501and 37-502and43 CFR. § 4140,.i(aX1,). lenuﬁ's ,fail to state a claim for ‘ ‘
gé%ig 12 || negligence per se under the state statutes because the a,l,legéd harm resulting from b
| %gg :«g% 13 | Defendants’ alleged actionsis notﬂxetypeqfhérmmeanttgt?e ad#mﬁby the statutes. et
5‘{ "% 44| Inshort,the purpose of the statestatutes isto glmdagamstﬂaeremoval of natural products . | e
‘.‘g 15 " * (such as timber, forage (grass), ol and gas, minerals, eté’)‘ from public lands, not the i
V 161 “wrongful destruction of wildlife’ asalleged inthe FlrstAmandedComplamt Because | s
17 the purpose of the state statutes is notto protect wildlife (namely bxghom sheep), Plaintiffs :f f
18 || cannot use an alleged violation of those statutes to support a nqghgence per se claim
191 for alleged deaths of bighorn sheep = ’
20| Plaintiffsfailtostate acla:mforneghgenceperseunderi CFR.§4140.1Ga1)
21 “/"reasons First, Plain attemptmg to apply 112w to establish a
2214 ,standard of care in a state neghgence action. Second the authonty relied upon by
| 23 || Plaintiffsisnotastatute passedbyCongress, but ratheraregulathn adopted by an agency.
! 24 || Finally, the regulation Plaintiffs rely upon only establishes the pbssibility of civil penalties
| 25 || forviolating terms and conditions in a Bureau of Land Management grazing lease. The
26
2




1 || regulation does not establish a general standard of care that would form the basis for
2 || aclaim of negligence per se relating to the alleged cermnunication of disease from
3 || domestic goats to bighorn sheep.
4 Plaintiffs cannot state a claim for negligence per se under either the state statutes
5 || ortheBureau of Land Management’s regulation. Accerdingly, the Court should dismiss
6 || Plaintiffs eighth cause of action.! This motion is supported by the following memorandum
7 || of points and authorities and by the factual allegations appearing in Plamtlffs First
G 8 Amended Complaint and the exhibits attached thereto. ' X
: 9 MEMORANDUM OF POINTS AND AUTHORITH«IS
g s o8 10} I Factual Background
§ §§§§§ 1 For their eighth cause of actlon (“Wrongful Destruction of e
N §§§§ % 42 || Wildlife—Negligence per se”), Plaintiffs allegethatmNovemberZOOS Defendants failed ; | e 2t
% Eg §§ 13 | to control orrestrain a goat herd e)ustmg on Defendants’ property and that many of the
5‘2 | 14 goats escaped from Defendants’ property andmade theirway to the Silver Bell Mountains e
g 15| wherea herd of bighorn sheep are 1oeated See First Amended Complamt at § 45.
16 Plamtlffs allege that after the goats escaped, they lrespassed over state trust lands and
17 || federal lands to reach the Silver Bell Mountains. 1d. #t1106. il e
18  Plaintiffs allege that the goats and the blghorn sheep “commmgled,” and /; : _"i‘;" "
19 || thatthe goats communicated mfectlous keratoeonjunctwms (eommonly known as “pink 7 - / S
20 | eye”) and/or contaglous ecthyma (a severe skln rash) te numerous sheep Id at§45. ' i
k 21 Plamtlﬁ's' end that as aresult, at leas ~1f% eep die"d from caus _'”Iatmg to visual "" ., <,
221l 1mpa1rment, mcludmg “malnutrition, falhng from steep terram or the mabxhty toevade |
23 || predators.” Id. at ] 49. .
24
25 || ! This motion does not address Plaintiffs’ common law negligence claim (Plaintiffs’ ninth cause of action), but
26 rather merely seeks dismissal of the negligence per se claim.
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Plaintiffs contend :chat because the goats allegedly escaped and crossed
over state and federal 1ands, Defendants violated two Statutes —A.R.S. §37-501% and
43 C.F.R. §4140.1(a)(1).? Plaintiffs contend that because Defendants allegedly violated
those two statutes, Defendants are liable for negligence per se for the death of the bighorn
sheep.

I Legal Analysis , ;
A. Plaintiffs cannot use A.R.S. 37-501 to establish a standard of care

for negligence per sein thelr claim relatmg to “Wrongml Destruction =~ |

of Wildlife.”

Plaintiffs rely on one state statute,A.RS. §375501,'asthe basis for their negligence {-

perse action relating to the alleged “Wrongful Destruction of Wildlife” Plaintiffs’ attempt

tobasea negligenoe per se claim on that statute fa‘ils, hoWchr, because the expressintent 5

of the statute is to provide a remedy for the wrongﬁll removal of natural products (such
as timber, forage for livestock, oil and gas, valuable minerals, etc.) from state land — not
the alleged wrongful destruction of wﬂdhfe | ‘ '

Arizona courts have adopted the Restatement (Second) of Torts (1965) onthe =~ f; ' 
flssue of negligence per se. See Tellezv. Saban; 188 Anz 165,169,933P.2d1233,1237 *

2 ARS. § 37-501 states: '
ApersomsgmltyofaclassZmlsdemeanmwho : :
1. Knowmglycowmltsau‘espassuponstateiands ettherby cuttmgdown
ordwhuymgumberorwoodsmndmgorgwwmgﬂmreon,bywrymgawayumber or wood
therefrom, or by grazing livestock thereon, unlws helm a lease or sublease appmved by the

department for the area being grazed. :
o2 Knowmglyextmctsamnomoil gas,ooal mmal,earﬂu,rock,femhzer
or fossils of | g description, therefrom. ;

#+3_ Knowingly without right r l‘emoves,apy building, fence ,Aor' S
unprovements on state lands, or unlawfully occupies, plows or cultivates any of the lands.

‘ 4. With criminal negligence exposes growing trees, shrubs orundergrowth
standing on state lands to danger or destruction by fire.

? 43 CFR. § 4140.1(2)(1) states: 5
The following acts are prohibited on public lands and other lands admmxstered by the Bureau
of Land Management:
(a) Grazing permittees or lessees performing the following prohxblted acts may be subject
to civil penalties under § 4170.1: 7
(1) Violating special terms and conditions incorporated in permits or leases[.]

4
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estabhsh a standard of care for negligence per se purpos
ﬁon tradltlonal negligence theories to state a claim

(App. 1996). Under the doctrine ef negligence per se, a standard of care mandated by
statute preempts the traditional common law negligence inquiry as to whether a defendant’s
actions werereasonable. See id. (citing Restatement (Second) of Torts (“Restatement”)
§ 286 (1965)). Accordingly, if the law imposes a stendard of care, failing to meet that
standard makes it unnecessary to determine the reasonableness of a defendant’s actions,
and a defendant violating that standard of care is negligent per se. Seeid.

Few statutes establish a “standard of care”.ﬂlaf tr}ix’ggers’ negligence per se. See

_ zd. To establish a “standard of care” triggering the docmne pf ﬁégligence per se, the statute

‘ must be intended to protect the specific class of persens in?OI\)ed frem the specific harm

at issue in the negligence per se claim:

A court may adopt a statute as the relevaﬁt standard of care

if it first determines that the statute’s puxpose is in part to

protect a class of persons that includes the plaintiffand the

ﬂpu;’,lcﬂic harm that occurred and agamstthe pamcular action
caused the harm.

Id (cltmg Restatement § 286). If the statuteat iséué Was not intended to protect the
 plaintiff or to protect against the type of harm alleged By‘ lamtlff, the statute does not

‘d fhe plaintiff must rely
(upholdmg dismissal of

.....

| neghgenoe per se claim because statute wasnot mtended pr tect pla1nt1ff and therefore
did not create a standard of care); see also Reslatem ' § v |

case '1s based on the alleged

~ Because Plamtlffs neghgence per se c
srongful destruction of bxghorn sheep by a di

cE dly commumcated by

: "trespassmg goats, tostateaclaim forneghgenceper St underA R.S § 37-501, Plaintiffs

must be able to illustrate that the statute was mtended to preclude that specific harm.
A simplereview of A R.S. § 37-501, however, 111ustrates thatit does not address wildlife

4 Before liability attaches, however, Plaintiffs must stlll prove the remaining elements of a negligence claim,
including proximate cause and damages. See id. :




1 at all, let alone the alleged commenication of adisease to wildlife by domestic livestock.
2 Indeed, A.R.S. § 37-501 specifically lists the type of harm it is designed to protect:
3 * “uttng down o desrgying tinber of woed sanding or growing
4 e "carrying away timber or wood [from state land], by mowing, cuttin,
5 or removmg hay or grass [from state land], or by grazmg ivestoc
2 See ARSS. § 37-501(1); ,
® e knowingly extracting or removing “oil, gas, coal, nuneral earth rock,
7 fertilizer or fossils” from state land. See A. R.S § 37-501(2)
9 d oo o s S z{‘éb‘%‘léié?%ot???f x
Q:; ° o unlawfull occupymg, plowmg or cultlvatmg state land. See AR.S.
%j §§ 10 I § 37-501(3
Riggzt '?%gﬁgﬁuggf&%“%‘iﬁmfgﬁ?&ﬁ“ﬁﬁ%?
2%525: 12 | § 37-501(4). |
§E§ B4 13| Despite specifically listing timber, wood, hay, grass, Oil,ges, cdal,minerals, carth,rock, |-
& " 44| fertilizer, fossils, buildings, fences, improvements, trees, shrubs and undergrowth, there
_ g 15 1s no mentxon of injuries to wild ammals See A. R.S § 37-501 It is well established
o 16 1 ‘m Anzona that a statute’s expressxon of speclﬁc 1tems mdlcms legislative intent to
171 exclude unexpressed items. See Estate ofHernandezv Arzzona Board of Regents, 177
18 u 'Anz. 244 249, 866 P.2d 1330, 1335 (1994) Accordmgly, it 1s clear that the statute
19| was not mtended to protect agamst alleged harm to wﬂdhfe especlally from diseases
20 Il com L ¥ .
21 gﬁed to protect Wlldhf’ hh diseases that could
| 224 be commumcated from trespassmg domestic ammals even jf Defendants violated the
| 23 || statute, Plaintiffs cannot state a negligence per se clalm usmg A. R S. § 37-501. The
\ 24 Restatement’s illustration shows the defect in Plamtlffs c1a1m
25 A statute, which requires that vessels trans ortmg ammals
o6 \ across the ocean shall pen them separate y, is construed
6
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to be intended only to prevent sickness resultmg from

conta%mn by close contact. A ships sheep by B’s ship.

His sheep are not separately penned, but are herded

together with other animals on the upper deck. Asaresult,

some of A’s sheep catch a disease from other animals, and

others are washed overboard by a storm. The statute

establishes a standard of conduct as to the infected sheep,

but not as to those washed overboard.
Restatement § 286, Illustration 4. In this case, A.R.S. § 37-501 does not even mention
wildlife, and there is no indication that it was intended to protect wildlife from diseases
communicated by trespassing domestic animals. As with the Restatement’s illustration,
because A.R.S. § 37-501 was not intended to prOteet agamst the harm 1 alleged by Plaintiffs,
they cannot base a negligence per se clalm onA. R S. §37- 501

Plaintiffs also cite A.R.S. § 37—502 as an alleged basis for thelr negligence per

se claim. First Amended Complaint at 4§ 107 and 110. That statute, however, merely

provides civil remedies for violations of A.R.S. § 37-501. It,does not establish any

- independent standard of conduct. Moreover, whenlreadinconjijnctionwitle.RS. §37- |

501, A.R.S. § 37-502 supports dismissal. Subpart A ofthe s'tatﬁte‘pfovides that a person
who “commits any trespass upon state lands as deﬁned by section 37-501 is also liable
in a civil actlon . for three times the amount of the damage caused by the trespass,
ifthe trespass was willful, but for single damages only 1f casuai or mvohmtaxy ” Subpart
C of ARSS. § 37-502 provides that the “dam

e prowded for in thls sectwn is the rate
per acre as determmed for the year for the appraxsed canymg capaczty of the lands”

(emphasisg pp! lied). In other words, dagggs iﬁfﬁ based on the graziggfee that should

have been pa1d had the trespasser properly leased the state land Addltlohally, subpart
: D allows the State Land Department to “selze and take any product or property unlawfully

severed from the land” and to “dispose of the product or prope_rty so seized in the manner
prescribed by law for disposing of products of state lands.” This statutory remedy

contemplates the removal of timber, minerals or other products, and is inconsistent with
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the use of the statute to establish a general standard of care with regard to a domestic
livestock operation.
B.  Plaintiffs cannot use 43 C.F.R. § 4140.1(a)(1) to establish a standard

of care for negligence per se in their claim relating to “Wrongful
Destruction of Wildlife.”

Plaintiffs’ attempt to base a negligence per se claim on43 C.F.R.§4140.1(a)(1)
is even more attenuated than their reliance on the state statute. First, Plaintiffs are
attempting to apply a federal regulation to establish a standard of care for a state tort
claim. Second, the regulation relied upon by ‘Plaintiffs is not :a statute enacted by
Congress, but rather a regulation adopted by a federal,agency. Althou‘gh some courts
have used administrative regulations to establish a standard of care fof negligence per
se in certain circumstances, administrative regulations are not'the preferred source of

anegligence per se standard of care and courts are rnore hesitant to rely on them for such

apurpose. See Restaterment § 286, cmt. d (“The courts have tendedto adopt administrative Eh

standards less frequently than 'lelgdi‘éiati‘ve enactments.”).
Pethaps most importantly, 43 C.F.R. § 4140’,"1(21)(1 ) doesnot prescribe any standard
of conduct, was not intended to address the typeofharmalleged in this case and was

not intended to protect state agencies (the Plaintiffs in this case). As discussed above,

- because Plaintiffs’ negligence per se claimis based onthéalleged wrongful destruction

of bighorn sheep by a disease allegedly comm ,' “"cated by trespassmg goats, to state a

: clalm for neghgence per seunder43 C.FR. §4 40 l(a)(l), Plamtxffs must be able to

sp%ciﬁc harm and was mtended to
protect state agencxes See Tellez at169,933P. 2d at1237, Restatement §§286and 288.
43 C.F.R. §4140.1(a)(1) does not mandate any partlcular standard of conduct, let alone
a specific standard of conduct to protect agamst the harm alleged in this case. The
regulation simply states that a grazing lessee may be Subject to civil penalties if she
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A in 43 CFR. § 4140.1(a)(1), or in any other Bureau d;fLaﬁdManagement regulation.
, Mareover, there is no such condmon or other prolnbﬂaon appllcable to domestic goats

violates a special term or conditien included in a Bureau of Land Management grazing
lease. See 43 C.F.R. § 4140.1(a)(1). In addition, because the regulation relates to the
Bureau of Land Management grazing leases, the statute was intended to protect federal
lands administered by the Bureau of Land Menagement — not state agencies and state
lands. For that reason alone, Plaintiffs fail to state a claim for negligence per se. See
Tellez at 169,933 P.2d at 1237 (upholding dismissal of negligence per se claim because
statute was not intended to protect plaintiff).
In an effort to circumvent the requirement that a statute must specifically seek -

to f)revent the alleged harm to state a claim for negligence per se, Plaintiffs allege that !
the Defendants® Bureau of Land Managemenf leases eontam a sentence which states:

“To protect desert bighorn sheep: no don1estic:sheep'or geat grazmg will be authorized '
on public lands within 9 miles surrounding desert Bigﬁom sheep habitat.” See First |
Amended Complaint at§ 109; Exhibits B and C to First Amended Complaint. Plaintiffs’ 2

attempt to rely on that sentence fora neghgence per se clalm fails, however, because I

the language is merely a contractual obhgatlon —nota standard of conduct established -

. Significantly, although 1'hat language is conta:ﬂed m the Bureau of Land
ement leases, which were attached to the Complamt, ] tis

sentence is notf found

,,‘"..

“’ent’s grazing leases

i 111; A to First Amended’

o Complaint. Thus, the grazing, leases issued by the State 1tse1f conflict with the federal |

lease, and undermine the use of the latter to establlsh a general standard of care under | | B

state law.




% 1 Further, Plaintiffs are not:el party to the Bureau of Land Management leases and
’ 2 || certainly do not have any rights under the leases. Allowing a plaintiff to assert a
| 3 || negligence per seaction based ona contractual obligation (rather than a statutory standard
] 4 || ofcare)isalready once removed from the requireménts of negligence perse. Allowing
5| aplaintiffthat was not even a party to that contract to assert the negligence per se action
6 {| would be twice removed. » | | |
7 In sum, Plaintiffs cannot show that43 C.F.R. § 4140.1(a)(1) establishes a standard
G 8 || of conduct, was intended to protect state agencies and was iﬁtehded to protect against o
: 9 || the harm alleged in this case. Reliance on language contamed in the Bureau of Land e
’§ § ' .z 10 Management leases is futile because those leases only establlsh élcontracmal obligation . l : S
;:GJ Egég 11 || (rather than a statutory standard of care), Plainﬁffs were not partles tothose leasesand B
‘g §z§,§ gg 12 || Plaintiffs’ own grazinglease does notcontain any such Ianguage Therefore, asamatter } G
| g E'.gz §§ 13| oflaw, Plaintiffs cannot assert anegligence per se clalmunder43 CFR.§4140.1(a)(1). .} e
% g 14;1 y o o ; \ s
| ‘g 15| 7/
16) //
a7l o
18| /77
19l /7
20 /2
21
22
23 //
243 //
/ 254 //
26 |
10




1] L  Conclusion
2 Forthe foregoing reasons, Defendants respectfully request that the Court dismiss
3 || Plaintiffs’ eighth cause of action (titled “Wrongful Destruction of Wildlife—Negligence
4 || per se”) for failure to state a claim. |
5 RESPECTFULLY SUBMITTED this 23" day of May, 2005.
6
7 - JONES, SKELTON & HOCHULL P.L.C.
s 8 | |
N 9 " By_ /§/Chris Stuart
~ ~ ay Natoli - ~
Sy 10 'M. DiCaro
528 38 Chrls oher G. Stuart
oS3 58 1 - Scott W. Hulbert
T ggﬁg g 2901 North Central Avenue, Suite 800
WehETy 12 Phoenix, Arizona 85012 -
Eé%”%% Attorneys for Defendants George H. -~ |
52 29 13 Johnson and Jana 8. Johnson; George H.

B B T , JohnsonRevocableTmst,andGeorgeH [
n 14 Johnsonrand JanaJohnson, Co-Trustees; . | -
q - Johnson International Inc.; The Ranchat e

B 15 - South Fork, LL.C; General Hunt 4
S : Propertxes Inc.; Atlas Southwest, Inc.
ORIGINAL e—ﬁled and served '
17 || this 23" day of May, 2005, to: o
18 {| The Honorable Rebecca A. Albrecht
101 West Jefferson, ECB 411
19 Phocnix, ,Anzona 85003
20 Ten'y Goddard, Attorney General
- Craig WHEBBand, Special Counsel
21| 127 WQ_ Wshington St.
y Phoenix AZ 85007
22 || Attorneys for Plaintiff
23
24 || __/s/Kim Okamura
25
26
1478366_1 11
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Michelle Paigen
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14 || State Land Department ARIZONA
GAME AND FISH COMMISSION; DEFENDANTS GEORGE H.
15 || DONALD BUTLER, Director, Arizona JOHNSON AND JANA S.

Department of Agriculture; ARIZONA
BOARD OF REGENTS, on behalf of the
Arizona State Museum,
' Plaintiffs,
v.

GEORGE H. JOHNSON and JANA S.

JOHNSON; GEORGE H. JOHNSON
REVOCABLE TRUST; GEORGE H.
JOHNSON AND JANA JOHNSON,
CO-TRUSTEES; JOHNSON
INTERNATIONAL, INC.; THE
RANCH AT SOUTH FORK, L.L.C.;
GENERAL HUNT PROPERTILS,
INC.; AND ATLAS SOUTHWEST,
INC. MOTION TO DISMISS CAUSE

20 || JOHNSON, husband and wife; THE SEVEN OF PLAINT]FFS'
GEsﬂ. JOHNSON REV@GABLE | COMPLAID N3
21 JST, and GEORGE H. JOHNSON and
JANA JOHNSON co-trustees; JOHNSON (Non—Classiﬁed Civil-Complex)
22 INTERNATIONAL INC.; THE RANCH
AT SOUTH FORK, L.L.C.; GENERAL
23 || HUNT PROPERTIES, INC.; ATLAS (Assigned to the Honorable Rebecca A.
SOUTHWEST, INC.; KARL ANDREW Albrecht)
24 || WOEHLECKE and LISA WOEHLECKE, L
husband and wife; JOHN DOE and JANE
25 || DOES, husbands and wives, 1 through 10;
26

Defendants.

|
|
ABC CORPORATIONS, 1 through 10,
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Pursuant toRule 12’(b)(6) of the Arizona Rules of Civil Procedure, George
H. Johnson and Jana S. Johnson; The George H. Johnson Revocable Trust, George H.
Johnson and Jana Johnson, co-trustees; Johnson International, Inc.; The Ranch At South
Fork, L.L.C.; General Hunt Properties, Inc.; and Atlas Southwest, Inc. (collectively
“Defendants™) hereby move this Court to dismiss the seventh cause of action in Plaintiffs’
Complaint. See First Amended Complaint at 4§ 99-104 (p. }23). !

- For their seventh cause of action, Plaintiffs al_legc that domestic goats
escaped &dm their range and “commingle' i with bighorn shécp located in the Silver
Béll Mountains, northwest of Tucson. Id. at§{ 45 and 100. Plainﬁffs further allege that
Defendants’ livestock transmitted a bacterial mfectlon tothe members ofthe herd causing
the death of at least 21 sheep. Id. at{§ 46 and 100. Plamtlffs argue that the death of
the sheep constitutes an unlawful killing of Wﬂdhfe under A. R.S §17-301, et seq., which

govems the takmg and handling of wﬂdhfe Id. aty 102. As amatter of law, however,

these 1aws are intended to cover only actlvny that is purposw ':y'dlrected at “taking”
wxldhfe (eg., huntmg, trapping and captunng ammals) The deaﬂa of ammals indirectly
caused by ordmary land use actlvmes such as fa:mmg and rané!ung, does not violate

, staic Wlldhfe laws.

e ; MEMORANDUM OF POINTS AND AUTHORITIES
L  LEGALSTANDARD
' * Motions to dismiss should be granted when a piamtlff is not entitled to

i

rehef un¢ erany 'styate of facts susceptl o
v. Pennysaver, Inc., 130 Ariz. 585, 586, 637P 241088, 1089 (App. 1981) In considering

proof in the stated clalmi‘;»_ :un World Corp.

a motion to dismiss, all material allegations in a complaint are taken as true and read

Mn their Complaint, Plaintiffs have named as defendants a number of individuals and entities without attempting
to identify which defendant is responsible for what action. For the purposes of this motion, which is based on
whether Arizona wildlife laws apply to the alleged activities, it is not necessary to identify any individual defendants.

2
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in a light most favorable to aplair;tiff. Loganv. Forever Living Products International,
Inc., 203 Ariz. 191, 192, 52 P.3d 760, 761 (2002). However, allegations that are mere
conclusions of law are not considered. Aldabbaghv. Arizona Dept. of Liquor Licenses,
162 Ariz. 415, 417, 783 P.2d 1207, 1209 (App. 1989).
II. FACTSALLFEGED

For their seventh cause of action, brought by the Statevof Arizona on behalf

of the Arizona Game and Fish Commission (the “Commission™), Plaintiffs allege that

on or around February 2003, General Hunt Propertles, Inc. (“General Hunt”), purchased -

a large ranch in Pinal County Arizona knowxi as the La Osa Ranch. Compl. at § 16.
Plaintiffs allege that Defendants authorized thegrazmg of démesﬁc goatsontheLLaOsa

Range. Jd at139. Plaintiffs allege thatinNovember 2003, Defendants failedtocontrol | -

or restrain the goat herd, and that many of the goats escaped | frOm the La OsaRange and
made thelr ‘way to the Silver Bell Mountams where aherd of blghom sheep are located.
Id at945. Plaintiffs allege that the domestic goats and theblghom sheep “comrmngled,”

and that the goats communicated infectious keratocommctxvms (commonly knownas j f oo

“pink eYe”) and/or contagious GCthyma @ SeVere Skm o

9145 and 46. As a result, Plaintiffs allege, at least 21 sheep died from causes relating |
. to visual impairment, including ma.lnumuon, al ing ﬁ‘qm staep terram, or the inability

to evade predators » Id at§ 49. | | |
Acceptmg the foregoing factual al egailons 1strue e for the purpose of this

motlon, Plaintiffs’ eventh cause of action

wildlife laws simply do not apply to the death of w11d11fe mdxrectly caused by the b

transmission of disease from domestic livestock that escape from a ranch.

‘ ;to numamus sheep. Id. at |

 a mate ﬁof law because Arizona’s e




ATTORNEYS AT LAW

2001 NORTH CENTRAL AVENUE

SUITEBOD
. PHOBNIX, ARIZONA 68012

JONES, SKELTON & HocHuLI, P.L.C.
TELEPHONE (802) 283.1700

W 0O N OO O bhWONN =

N -0

PO SO SR SN
~ o o &M

il
(2

kb
. ©

22

23
24
25
26

I deﬁmtxonofmetenn“take ”aswellasﬂmestatutorysch@ne

i e actxons purposxvely“‘%ﬁ‘ected at wild ammals

OI. LEGAL ANALYSIS

A.  Introduction.

Plaintiffs contend that the killing of any wild animal is “unlawful, when not
expressly permitted by law.” Complaint at§99. According to Plaintiffs, therefore, any
activity, regardless of the activity’s nature or the intent of the actor, that results in the
killing of wildlife is a violation of Arizona law. Under Plaintiffs’ theory, for example,
the following activities would be illegal

A Phoenix homeowner allows her cat to go outside, and
the cat kills a mourning dove in her backyard

A family is camping in a national forest near Prescott, and
embers are blown from their campfire, causing a fire that
destroys g grove of trees occupled by squm:els before itis
containe |

A north Scottsdale resident, livin near the McDowell
Mountains, runs over a bull snake that had coiled up under
the back tire of his vehicle overmght. Rt

An irrigation dlstnct in central Anzona drains 1ts canai to
remove silt and debris, causing a nttmber of catﬁsh and carp
to become stranded and die. =

o There is simply no basis for Plamuffs’ extraordmanly 'broad interpretation of the .
- _apphcable statutes, under which each of the foreg ing in dents would beillegal. As

t take” wildlife, and the
diﬁe‘d inTitle 17 generally, -
fishing or capturing wildlife,

explamed below, Arizona \mldhfe law prohibits 'actlﬁh V

B. Definition of “Take.”

Pursuant to A.R.S. § 17-102, wildlife’i’s the prope_rty of the state and “may be
taken at such times, in such places, in such manner and with such devices as provided = - e

by law or rule of the commission” (emphasis supplied). The term “wildlife” is defined e
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| staxe whose economy was based on farmmg, ranchmg an

very broadly as “all wild mammals, wild birds and the nests or eggs thereof, reptiles,
amphibians, mollusks, crustaceans, and fish, including their eggs or spawn.” A.R.S.
§ 17-101 (A)(22). Thus, for example, various species of common birds, snakes, and
fish are “wildlife,” in addition to game animals such as deér, javelina and bighorn sheep.

As defined by statute, the “taking” of wildlife involves purposeful activities
directed at individual animals: |

“Take” means pursuing, shooting, hmtmg, , trapping,
killing, capturing, snaring or netting of w}illgife or the
placing or using of any net or other device or trap in a
mannerthat may resultinthe capumng orklllmg of w11d11fe

ARS. § 17-101 (A)(18). g ‘ |
Notably, the term “take” was defined by the legxslature in the initial version of

' Arizona’s wildlife laws, and that definition is remaﬁcably snmlar to the current definition ,
of the term. Specifically, “take” was defined as the “pursult, huntmg, capture, orkilling 1 e

of blrds animals, or fish, or collection of blrds’ nests or eggs or spawn or eggs of fish
and shall include pursuing, shootmg, hunting, kzllmg, captunng takmg, snaring, netting

and all lesser acts, such as disturbing or annoying, or piacmg\ or using any net or other : : i

devace ” Laws 1929, Ch. 84, § 37 (emphasis supphed) Inl

r agriculture activities.

stilating activities that “take” wildlife, mtended 101 crnmn ze all activities that result
eath of birds, ammalsvm as Piamuffs claim ;;sts.z
B.  Plaintiffs’ Clalm s Inconsnstent w1th th 'De inition of “Take.”

Plaintiffs’ interpretation is contrary to the plam language ofthe statutory definition 1

of the term “take,” quoted above. This definition contains a series of verbs, the common - : R

2 The State of Arizona is reported to have had a population of 435,573 persons in 1930, of which 66% resided
in rural areas. Arizona Statistical Abstract 2003 25 (6® ed. 2003)

5

9, Aljlzonawas arural -

hnlﬂ(ely that the leglslature in enachng the ﬁrst comprehenswe set of statutes "]
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meaning of which connote actions specifically directed atkilling or capturing wild animals

9% ¢

or fish, i.e., “pursuing,” “shooting,” “hunting,” fishing,” “trapping,” “capturing,” “snaring”
and “netting” wildlife. In this context, the meaning of the word “killing” is limited to
similar types of purposive conduct. “[GJeneral words Whicﬁ follow the enumerations
of particular persons of things should be interpreted as applicable only to persons or things

of the same general nature or class.” Davis v. Hidden, 124 Anz 546,549, 606 P.2d 36,

30 (1979), citing Yauchv. State, 109 Atiz. 576 (1973), and City of Phoenix . Yates, 69 e

Ariz. 68, 208 P.2d 1147 (1949).
‘Here, itis apparent that the legislature’s use of the Word “kl]lmg” indefining “tak

was not intended to expand the definitionto cnmmahzeordmaryactmues thaImayresultvi*_
inthe death of a wild animal, but msteadtoremforoeﬂle remammgspec;ﬁcally identified | .

activities.

fsuperﬂuous A statute shoddbemterpreted“wheneverpossxblc sono clause, sentence - | j‘
orwordlsrenderedsuperﬂuous de, conuadlctory orms:gmﬁcam Samselv. Allstate L
Insurance Co., 199 Ariz. 480, 483, 19 P.3d 621, 624 (App. 2001), quotmgContmental p

Bankv Arzzona Dep’t of Revenue, 167 Anz 470 4'71 808 P.2d 1222 1223 (1991)

Plamtlﬁ's mterpretatxon 1s also conu'ax?to the general statutory scheme in Tltle;'ftﬁ,""‘f |

17, whlchcontams anentire chapterdevotedto regulatmgaatlvmesthat“take” w11dhfe "

comprehensxve list of restrictions and regulanons mcludmg the tnneswhen, and methods L
by which, wildlife may be taken. Other statutes regulatc huntmg and shootmg (eg,ARS. '

8§ 17-304 and 17-305), interference with the nghts of jhuntie’rsA(A,R.S. §17-316), and o s
the possession, storage and sale of wildlife carcassesA(A.R,._vS . §§ 17-307 and 17-319). ] | g

Another statute regulates when and how bear and mouﬁtain lion may be captured and

6

A contrary interpretation would render much of the “take” definition f‘ ;i
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‘ consequenoes with respect to the health and
- §17319 reguli%% the death of animals resulti

H :i::.io

‘ 17-452 prohibiis the use of motor vehicles :

killed. A.R.S. § 17-302. Various statutes regulate the use of trappers and guides, and
provide for the issuance of various types of licenses to take wildlife. See generally A.R.S.
Title 17, Ch. 3, Arts. 2 and 3. All of these regulated activities involve deliberate actions
intended to kil or capture (i.e., “take”) wildlife. |

AR S.§ 17-309 provides acomprehensive list of acts that violate Arizona’s wildlife |

laws. The list contains prohibitions against taking wildlife (1) oﬁtv of season, (2) in areas

closed to taking, (3) in excess of bag limits, (4) with unlawful devices, and (5) without - |. & _ i
alicense. Jd. Likewise, the taking of wildlife by discharging a firearm, or any other = |
; déVice, from any motorized vehicle, including alrcraﬁ, m,pgﬁverboat, sailboat except ¥

as otherwise authorized is prohibited. ARS. § 17-301(B). Again, these activities involve

'¢6nduct ptn'posefully directed at wild animals, and are conSi&teﬁt with the definition of ;
“take.” There is no indication the legislature mtended to grant the Commission authority 1.
to regulate ordinary land uses thatindirectly kill wildlife. 5
| In addition to using words dcscnbmg actlvmes speclﬁcally directed at klllmg or ': ‘:
' capturmg animals in defining “take,” and enactmg statutes compnsmg acomprehensive «
, :program toregulate those activities, the; remammg prov;sxons ofotle 17 are inconsistent i

wnthPlamtlﬁs claim. Forexample, Title 17 oftheAnzonaRevwed Statutes does contain

certam provisions specifically addressmg acuvztles ﬂ)atmay have lndlrect orunintended : .
,are of wﬂdhfe For example, AR.S. : : o

fmm vehicular colhsxons ARS. §

x’?’**

e

ain areas that could hamper wildlife

~ reproductive success. AR.S §17—237 authonzcs theCommlssmnto bnngsmttorestram S a

or enjoin entities from dlschargmg or dumpmg into a stream or body of water any \-i i

“deleterious substance which is injurious to v&ildlife,” Notably, the violation of these

statutes does not constitute an unlawful “taking” of wildlife.
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These provisions —in fact, substantial portions of Title 17— would be unnecessary
if all activities that kill or injure wildlife violate A.R.S. § 17-102, as Plaintiffs contend
inthis case.? Plaintiffs’ view of the law conflicts with the well-established rule of statutory
construction that requires statutes dealing with the same subject matter to be interpreted
in a manner that harmonizes each of them. |

If reasonably practical, a statute should be explained in
conjunction with other statutes to the end that they may be
harmonious and consistent. If the statutes relate to the same
subject or have the same general d;t))tgpose — that is, statutes
which are gan materia—they should be read in connection with,
or should be construed together with other related statutes, as
though they constituted one law. As they must be construed
as one system governed by one spirit and policy, the legislative
intent therefor must be ascertained not alone from the literal
meaning of the wording of the statutes but also from the view
of the whole system of related statutes. This rule of
construction applied even where the statutes were enacted at
different times, and contain no reference one to the other. . ..

Statev. Sweet, 143 Ariz. 266,269, 693 P.24921,924 (1985), quoting State exrel Larson |
v. Farley, 106 Ariz. 119, 122, 471 P.2d 731, 734 (1970). Itis apparent from the laws |
;,gppli(:able to both wildlife and domestic livesfbdk thatthe ilégi‘sl;ature d1d not intend to }.i;. o

W 0N D O A WN -

& WOON = O

-l
1))

16 sub_;ect farmers and ranchers to liaBility based on actlv

indlrectly causing the death
17 || of wild animals. e +

3 The legislature has enacted a comprehensive regulatory scheme dealing with the ownership and handling of
93 || domestic livestock, codified in Title 3 of the Arizona Revised Statutes. AR.S. §§ 3-1201 through 3-1481. The
; term “livestock” means “cattle, equine, sheep, goats and swine, except feral pigs.” AR.S. § 3-1201(5). Therefore,
24 Plaintiffs’ domestic goat herd, maintained on the La Osa Range, constituted livestock under Arizona law. The
director of the Department of Agriculture “exercise[s] general supervision over the sheep and goat industries of
25 the state.” AR.S. §3-1204(A). None of these statutes or their implementing regulations suggest that the escape

of domestic livestock from their range, which results in the spread of an infectious disease to wildlife species,

26 is a violation of Arizona law, or otherwise subject to regulation by the Commission under Title 17.

8
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IV. CONCLUSION

Plaintiffs’ seventh cause of action is based on an erroneous interpretation of Arizona
law, and should be rejected by the Court. Arizona’s statutes governing the “taking” of
wildlife do not regulate activities that may indirecﬂy result in the death of wild animals.
Given the comprehensive nature of Arizona’s wildlife laws (in addition to the laws
governing livestock ownership and handling), it isb apparent that those laws regulate and,

in some cases, proscribe activities that are purposively directed at killing or capturing

wildlife (e.g., hunting, fishing or trapping animals), and do not extend to diseases alleged

to have been incidentally communicated by liikestg)ck grazed on arange or similar sorts

of indirect impacts caused by lawful land use actxvmes Accordingly, even if the factual | ; |
allegations in Plaintiffs’ Complaint were true, the h'ansnﬁséion of disease by domestic |

goatsresulting in the death of bighorn sheep is riot acﬁoﬁahle under Title 17, and Plaintiffs’

seventh cause of action should be dlsmissed

RESPECTFULLY SUBMITTED this 23 day of May, 2005
JONES, SKELTGN a; HOCHULI, P.L.C.

By /s/ Chris Stuart
Jay Natoh -

1 Avenue, Suite 800
8501

dants George H.

« N ‘.*Johnson orge H.
Johnson Rev e Trust, and George
‘H. Johnson and Jana Johnson, Co-
‘Trustees; Johnson International Inc.;

The Ranch at South Fork, L.L.C.;
General Hunt Properties, Inc Atlas
Southwest Inc




TELEPMONE (802) 263:1700

2901 NORTH CENTRAL AVENUE
T eiTE 800
" PHOBNIX, ARIZONA 88012

9
~
n,
e
5,
O3
Ls
¥
3
,?;

W O ~N O O b W N =

O O B WN A0 W N0 A WN -

e
(-]

ORIGINAL e-filed and served
this 23™ day of May, 2005, to:
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Attorneys for Defendants George H. Johnson and Jana S. Johnson; George H. Johnson
Revocable Trust, and George H. Johnson and Jana Johnson, Co—Trustees, Johnson
International Inc.; The Ranch at South Fork, L.L.C.; General Hunt Properties, Inc.; Atlas

Southwest, Inc.

ARIZONA SUPERIOR COURT
MARICOPA COUNTY

STATE OF ARIZONA, ex rel.,, STEPHEN
A. OWENS, Director, Arizona Department
of Environmental Quahty, MARK
WINKLEMAN, Commissioner, Arizona
State Land Department; ARIZONA
GAME AND FISH COMMISSION;
DONALD BUTLER, Director, Arizona
Department of Agriculture; ARIZONA
BOARD OF REGENTS, on behalf of the
Arizona State Museum,

Plaintiffs,

V.

" GEORGE H. JOHNSON and JANA S.

JOHNSON, husband and wife; THE

GEORGE H. JOHNSON REVOCABLE

TRUST and GEORGE H. JOHNSON and
A ,' 3; JOHNSON

ATSOUTHFORK,LLC G
HUNT PROPERTIES, INC ATLAS
SOUTHWEST, INC.; ’KARL, ANDREW
WOEHLECKE and LISA WOEHLECKE,
husband and wife; JOHN DOE and JANE
DOES, husbands and wives, 1 through 10;
ABC CORPORATIONS 1 through 10,

Defendants.

ﬂ)
St

NO. CV 2005-002692

GEORGE H. JOHNSON’S AND
JANA S. JOHNSON’S REPLY IN

' SUPPORT OF THEIR MOTION. -

TO DISMISS
(Non-Classified Civil-Complex)

(ASSI%le ed to the Honorable
cca A. Albrecht)
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The State conceded in its Response that it is not pursuing:

1. In(éividual claims for personal liability against Mrs. Johnson ';
an

2. Personal liability against Mr. Johnson w1th respect to Counts 7,
8, and 9 of the First Amended Complaint.?

If the State had not made the above statements in its Response, there would be
no way of knowing, based on a diligentand careful reading of the First Amended Complaint, :

that the State was not pursuing personal liability claims against Mrs. J ohnson, or that severalv 2 | ‘, | e

of the State s causes of action did not seek personal hablhty agamst Mr. Johnson. And that :
is precisely the point of Mr. and Mrs. Johnson’s Motlonto Dismiss: The State has not pleaded}

factual allegations respecting Mr. and Mrs. Johnson that put them on notlce of the clalms :

against them.

law,a plamtiﬁ’ s complaint may not rely on con usmns of law i in place of material factual -

! Plaintiff’s Response to George H. Johnson s and Jana Johnson’s Motion To Dismiss and
Memorandum of Law In Support (“Response”), atp. 8 [fn 7].

2 Ia’. atp. 5 [fn4].

The gravamen of Mr. and Mrs. Johnsbn sMotlontoDlsnnss isthat, underAnzona o
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{l The Fplk court held that statements con er

treats a director or officer’s personal liability as an individual tort that is not derivative of
the corporation’s alleged conduct. The State’s First Amended Complaint, treats Mr. Johnson’s
liability as derivative of the alleged conduct of five distinct business entities and must be
dismissed. Also, several of the theories advanced by the State in its Response are

unrecognized in Arizona, including a theory which purports to hold Mr. Johnson liable as

| a trustee of the Johnson Irrevocable Trust for alleged breach of contract, and one which - I

purports to hold him liable under a “responsible corporate officer doctrine.”

A . AﬁzonaLaw Requires That
Made From Those Conclusions Must be Ext:luded When Analyzing Whether
a Complamt Sufﬁclently States a Clalm

When considering a motion to dlsmxss, Weli pleaded matenal allegatlons are taken

as adnutted, but conclusions of law or unwarranted deduetmns of fact are excluded. Folk 'ff"‘ - ,
v. City of Phoenix, 27 Atiz. App. 146,551 P 2d595(19?6),Aldabbaghv ArizonaDepartment |~
af Liquor Licenses and Control, 162 Ariz. 415, 783”1’.2(1 1207 (App 1989); Verde Water 1

'&PowerCo v.Salt River Valley Water Users AMWZZAI‘!ZJOS 1971’ 1927(1921),
2A 1. Moore, Federal Practice, 12.08 (2d ed. 1975). In Folk, the plaintiffs alleged that the o
City’s plan to develop a roadway through the »i’hmeountams ledemess Preserve :
repnesented a takmg of property without due process: of law. Accordmg to the court “the
‘plamtlﬁ‘s a.llegethattheCuy sacts were unoonstl utional ’ﬁhlawﬁ:ll unreasonable arbltrary 5
ultra vires, discriminatory, and in bad faith.” Fg .27 Afi *App at 149,551 P2d at 598. -
i filega‘llty or reasonableness of the ;‘l
defendants’ conduct were legal conclus:ons, factual a!legatl(ms The Folk court, "
sceede ' "'e%‘complamt without ~ ’ gﬁny of the plamtlﬂ?s eonolusory
' the Fi oik court held that: “Once we set

aside the conclusmns of law and the unwarranted deductlons of fact i in [Counts I and III] f{/

of plalntlffs complaint, we find nothing remains upon whlch the court could grant rehef »

Id. at 150, 151, 551 P.2d at 598, 599.

al Concl sions and Unwarranted Deductions | .2 i
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23
24
25
2
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il 730 (1985); L.B. Industries v. Smith, 817 F.24 69

B. The “Material Allegatlons” Against Mr. Johnson in the State’s First
Amended Complaint Are Really Legal Conclusions That Are Unsupported

By Any Alleged Facts.
The State’s First Amended Complaint states at Paragraph 6 that “upon information

and belief, George H. Johnson directed, approved, or acquiéséed in many of the acts or
omissions complained of herein.” The State claims at Paragraph 7 that “George and Jana
Johnson are personally liable as the co-trustees of the J ohnson Trust.” And at Paragraph - 1
70, that the Johnson Trust “directed and/or knowmgly permitted the trespasses alleged i in ;

paragraphs 32,34-37and 57-65.” These statementsarenotfacts atall. Rather, the statementsvjy L

are taken directly from the holding mstchofhausen, Vasbmder & Luckiev. D.W. Jacquays ‘3 :

Mmzng and Equipment Contractors Co., 145 Ariz. 204 700 P. 2d 902 (App. 1985). In;’:' e
| stchojhausen Division Two of the Couzt of Appeals held that corporate directors are not t + v
personally liable for torts comm1tted by the corporanon unless thcy “partlclpate or have | I ,
knowledge amounting to acquiescence or be guilty of neghgence in the management or"_'_ | ‘.v_.k
’~superv1s1on of the corporate affairs causing or conmbutmgto the injury.” 1d. at 210, 21 1 4 :;i E
700 P.2d at 908, ,909 citing Jabczenski v. Soutkern Paczﬁc Memorzal Hospitals, Inc., 119, . S
Ariz. 15,579 P.2d 53 (App. 1978); see also Keamsv Tempe Techmcal Institute, Inc., 993“" 4o

F Supp. 714, 726 (D. Arizona 1997) but see State ex rel Corbm v. United Energy Corp

|| of America, 151 Asiz. 45, 50, 715 752, 757 (App- 1986) (“Tt is clearly established that a
f’dll'CCtOI' or officer of a corporatxon is mdlwdually lmible for fraudulent acts or false Ao
frepresentatzons of his own ormwhmhhepartxc;pates v

i though his actioninsuch respects .
may be in furtherance of the corporate t busmess ”) 18 Am. Jur 2d, Corporations § 1882«'~ |
9% C;r 1987) (officer or director -

: vely part101pate m, orkn

wrongdoing of the corpofatlon or its oﬂicers) (emphasm added)3

* Although L.B. Industries did not involve a motion to dlSInlSS the court’s holding is
instructive because it required plaintiffs seeking to render corporate officials personally -
liable for corporate activities to plead “specifically.” Here, Plaintiffs have not pleaded -
with any specificity with respect to the claims against Mr J ohnson and as aresultthose
claims must fail.

bl acquxesce inthe fraudorotﬁ? '
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Johnson was affiliated with any business entity defendantis

|| upon which relief can be granted. In Arizona, a director of offi
| personally liable for the corporatioﬁ;s wrongful conduct “
Il hold Bischofshausen, 145 Ariz. 1210, 700 P2d at 908,

Paragraphs 6, 7, and 70 of the First Amended Complaint advance legal conclusions
that Mr. Johnson is personally liable in tort in the same manner as the Folk plaintiffs. Like
the Folk plaintiffs, the State alleged no facts (whether on information and belief or otherwise)
that would put Mr. Johnson on notice of acts or inactions allegedly undertaken by him that
would subject him to the extraordinary measure of personal liability for alleged corporate |
negligence.* See Albersv. Edelson Technology Partners L.P., 201 Ariz. 47,31 P.3d 82 IV' e
(App. 2001) (cause of action for breach of fiduciary dufy between “c:_o—venturers” dismissed 5

wher“e‘ “[t]he complaint mentions the term only once in passil th¢ prefatory section. The
term does not appear again in the 31 k]i"agve complaint... They nev r allege any duty aris
out of the status of co-venturers.”). | ‘ '

officers. SeeFirst Amended Complaint,%§§7,8,10,11 (i

653 P.2d 1145 (1982) (no liability where officer’s Tole limited to fulfilling corporate * |

ito plead on information.

that the State set forth

: > 1851 h¢rthe subject statements are

; nfirmity of hay fihadc on information and
"Langa , 199 F.3d 68 (1% Cir. erington Wholesale,

In¢». Burger King Corporation, 63‘IfF.2d 1369(i0“‘Ci17. 1 91 0),aﬁﬂ rrollv. Morrison Hotel
Corporation, 149 F. 2d 404 (7% Cir. 1945), shed no light on the issue before the Court.”

5 See also Leonard v. McMorris, 63 P.3d 323 (Colo. 2003) (“corporate officer acting |
in his or her representative capacity and within his or her actual authority isnot personally -
liable for such rezyresentative acts unless acting on behalf of an undisclosed principal™);
Alexie Inc. v Old South Bottle Shop Corp., 179 Ga. 'Apg 190, 345 S.E.2d 875 (1986)
(no liability where officer status was merely titular); Rodriguez v Nishiki, 65 Haw. 430,

formalities and allowing name to be used in corporate documents).

5
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1 || officer’s part to perform official functions or maintain corporate formalities is not enough
2 || totrigger personal liability. See Keams, 993 F. Supp. at 723. There are no facts that would
3 || notify Mr. Johnson of the extraordinary actions that would render him personally liable to
4 Y State agency.
5 Additionally, allegations concerning the acts of Defendants other than the Johnsons - _
do nothing to state a claim against either Mr. or Mrs. Johnson, and the claims against them - |
6 must ﬁxerefore be dismissed. A corporate official’s hablhty is personal not derivative,and
7 is premlsed on personal involvement in the coxporauons actlvmes ;y,'ee e.g., Criglerv.Salac, -
8 438 So. 2d 1375 (Ala. 1983); Frances T. v. Vi lage “kﬁreen Owne s Association, 42 Cal.3d
9 || 490,229 Cal. Rpir. 456, 723 P2d 573 (1986); seege serally RESTATEMENT SECOND, AGENCY
10 § 343, 'Ihus, allegations concerning the business et ﬁtles alleged conduct in this case are
1 “ not sufficient to state a claim against Mr. Johnson,and those claims must be dismissed.
12 c. :
13
e e
~ Plaintiff cites Rosenberg v. Rosenberg
15 mleﬂlatAnzonals anotice pleadmgstate
16 “ '

' edlcal expenses. The ‘ ly | e com
and a complete copy of the decree was attached to-an mcorporated 1n the-
petltlon by reference. , i

Id at 593 601 P.2d at 593.

Unhke the Rosenberg plaintiff, the Staxe dld nothlng m 1ts Flrst Amended Complamt I R
to put Mr. Johnson on notice of the acts the State alleges expose ‘him to personal liability.. | - '
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In fact, the State never refers to the alleged actions or inactions that it avers Mr. Johnson
took part in on behalf of the business entity defendants.

The other cases relied upon by the State also fail to support its argument that the First
Amended Complaint is sufficient under Arizona law. Corbinv. Pickrell, 136 Ariz. 589;-'
667 P.2d 1304 (1983), is a case cited by the State for the proposition that motions to dismiss -
are not generally favored under Arizonalaw. Atissue there, however, was the interpretation =
of an amendment to Arizona’s Consumer Fraud Actand thther it could be applied in tha’jt" =
case. Unlike the instant case, whether the plainﬁffsghad sufﬁdiently proVided notice of thei f
claims under Rule 8A was not at issuein Corbin. In fact, allegatlons inthe Corbin’s complai
were speCifié enbugh to allow the court to lumtth » remedy pursued by plaintiffs to a portior

appellee’s conduct constituted gross negligence.”); Sun World Corporationv. Pennysaver, Inc.,
130 Ariz. 585, 637 P.2d 1088 (1981) (court found that under motion to dismiss standard
complaint was sufficiently pled, stated facts susceptible of proof, and stated a claim); Hunter |
Contracting Co. v. Superior Court, 190 Ariz. 318, 947 P.2d 892 (App.1997)(distinguishable. "
because the court reviewed plaintiff’s failure to file an expert affidavit on Rule 11 grounds and -

of the claims alleged. o

permitted an otherwise well pleaded complaint to stand.) In the instant case, the Johnsons are | e
not alleging that the Attorney General violated Rule 11. We are alleging that, unlike the Hunter . - .| = -
Contracting complaint, the State’s complaint insufficiently putsMr. and Mrs. Johnsononnotice |-~ -
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The State Has Also Failed To State a Claim For Relief Against Mr. and Mrs.
Johnson With Respect To Certain Causes of Action.

1.

Allegations in the First Amended Com

laint alleging breach of
certain grazing leases fail to state a cla

im against Mr. Johnson.

Neither George nor Jana Johnson is alleged to have signed the grazing leases in
this case in their individual capacities. (See First Amended Complaint at 7, 8). Nor has
the State alleged that Mr. or Mrs. Johnson intended to be bound indiw)idually asalesseeunder | =
the lease. In Arizona, corporate officers are not liable for corporate contracts unless they! : :i
have bound themselves individually. Albersv. Edelson Te’chnélogyPartnersL.P., 201 Anz 1.
2204, 31 P.3d at 824; Ferrarellv. Robinson, 465P.24610,11 Ariz. App. 473 (App.1970)7 |
Under these facts, the State clearly failed to statea clanm fotf which relief may be granted ot ;
against’ the Johnsons with regard to the alleged b;eéch' of grazing leases. ]

2. TherelsNo Case Law Supporting The Imposition of Personal Liability |
Against a Trustee of an It able Trust For Acts Undertaken By the -

T
ok

sk,

Trustee That Allegedh 16d Persons or Entities Other Than Th
The State correctly points out that nocase has ever construed the provision of the s

Probate Code upon which the State relies. Nor is the California case cited by the State
dispositive. In that case, Haskett v. The Villa at Desert Falls, the curt refused to hold
trustee personally liable “because the conceptef ‘fault’1s atort concept, and [plaintifff has - | -

~ entered into by the comipany unless the corporate offi ed to disclose that the company ™
was the principal in the contract. Leonardv. McMorris, 63 P.3d 323 (Colo. 2003) citing Winkler . - |

v, V.G.Reed & Sons, Inc., 638 N.E.2d 1228, 1231 (Ind. 1994) (“It is a matter of black-letter- . - 1

*#Courts nationwide ha¥ aansible for the breach of cop e %{ i

v. Island Mortgage Network, Inc., 183 F. Supp. 2d 559, 582 (E.D.N.Y. 2002) (motion to dismiss
breach of contract claim against corporate officer granted where complaint did not allege that.
contract explicitly bound corporate officer individually). Courts have also held that corporate
officers cannot be held personally liable on contract claim for acts of corporation if contract . | .~~~
does not explicitly bind the individual. Cyber Media Group, Inc. v. Island Mortgage Network,

Inc., 183 F. Supp. 2d 559 (E.D. N.Y. 2002). o

8

law that where the agent acted on behalf of the principal, the remedy of one seeking to enforce - - - Sy
the contract is against the principal and not the agent”). See also Cyber Media Group, Inc. -~ -
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90 Cal. App. 4" 864, 108 Cal. Rptr. 864, 878 (App. 2001).® There is nothing in the instant -
case to support either the legal or factual position that Mr. and Mrs. Johnson owed the State -
any duty of care.

3. The “Responsible Corporate Officer Doctrine” Has Never Been i
Recognized In Arizona and Was Not Pleaded By the State in Its First
Amended Complaint. '

Liability under the “responsible corporate officer doctrine” was never alleged by |
the State in the First Amended Complaint. The theory has never been endorsed nor even'_"
mentloned by any Arizona court, and is nevertheless map

The “responsible corporate officer doctrme” em '

WM N O N A W N -

durmg their tenure with a company, and thch could have be

N

=i
"’

1992) (“[t]he liability of managenal oﬁiceis did not
13 Part‘c‘Pathn in, the act made criminal by the statu )
1@ Hawauv KazluaA uto Wreckers, Inc., 62 Haw 222 61

ontheirknowledge of, or personal 1
nphasis added) see also State of '

elf guilty 1nd1v1dually

cer doctrine was never

to tlus case, and it does

must be a nexus

j on such that the
RS in ich constituted the
2214 violations; and 3) the mdlwdual’sactlonsormactlo { htatedﬁlewolatlons
23 ’
24
25

26 || associated with the trust.

i able to the facts of this case. 1
: ameans ofholding COfPOrat o f -+ .
ofﬁcers cnmmally liable for violations they did not 'actually . "mmlt’ but which occurred'f P

en prevented by the ofﬁcer =
] UmtedStatesv Park 421U0.S. 658(1943), In reDougberzy _a482N W.2d485 (App. an

0'(1980) (mterpretmgPark, f '

8 Itis not at all clear from the Haskett facts whcther a trustee can be liable to third partiesnot - R :
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Inre Dougherty, 482 N.W.2d at 490. As discussed previously, the State failed to sufficiently
plead any of the three Park factors other than to assert a legal conclusion about Mr. Johnson’s
alleged culpability and to identify him as an official in the defendant business entities.

E. The Claims Against Mr. and Mrs. Johnson Should Be Dismissed Without Leave
At This Time To Amend.

Arizona courts have provided plaintiffs the opportunity to amend defective pleadings

in circumstances where dismissal would work a haxsh prejudxce on the plaintiff and where
the defect caneasily be cured by amendment See e g-s In re Casszdy sEstate, 77 Ariz. 288, '
270 P.2d 1079 (1954). In Cassidy’s Estate, which was rel ;ed' upon by the State in its
Response, the plaintiff sought torevoke a will on grounds of fraud. The clann was dismissed :
after the apphcable statute of lumtatlons penod hadrun, notwit dmg the fact that there
was also pendmg a ‘motion to make more definite and certam A \' ch would have cured the
defects m the pleading. Id. at 296, 270 P 2d at 1084 In tlus ease dlsmxssal of the claims

% The State also cited Republic Nat’l Bank of New Yorkv. sza County, 200 Ariz. 199, 25
P.3d 201 (App. 2001), for this proposition. Itshould be noted, however, thatin RepublicNat’l,  |. .
the appellate court was asked to dismiss the plaintiff’s complamt on grounds notraisedinthe = | v
motion to dismiss, and without knowing whether the complamt’s defects could have been cured
by amendment. Id. at 205,25 P.3d at 7.

10




should not be required needlessly to participate in this case unless, and until, the State can

2 ATTORNEYSATLAW .

NES, SKELTON & HOCHULL P.L.C.

Jb

1
2 || sufficiently state a cause of action against him. Based on the two versions of the complaint
3 || filedinthiscase thus far, if the State is capable of doing so, it will not be until after substantial
4 discovery is taken. Mr. and Mrs. Johnson should be given the benefit of the doubt that
5 currently exists concerning those claims that allege they are personally liable. |
6 CONCLUSION | | ’
7 Forall the foregoing reasons, George and Jana Johnson respectfully request this Court - | e
8 to grant their Motion to Dismiss and dlsmlss them from thls lawsuit. '
9
RESPECTFULLY SUBMITTED thxs 6th day of July, 2005
« 10 ;
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14
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20 || The HonorableReheooa A. Albrecht
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Phoemx Anzona 85003
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INTRODUCTION
Count Eight of Plaintiffs’ Complaint should be dismissed because the State

cannot use the permit regulations in the Taylor Grazing Act to hold Defendants liable on a
negligence per se theory for the wrongful destruction of wildlife. The nature and purpose
of the grazing regulations do not extend beyond the control of grazing rights and cannot be
apphed to hold ranchers liable for the wrongful destruction of wildlife. Wildlife is not |

~ The Defendan’csbeheve Statehasmlsnumberedthe regulations in its Complaint,

Amended Complaint and Response. The correct citation may be 43 CFR 4150.1. Although the State

may have incorrectly pled its cause of action, Defendants will assume for purposes of the Motion and

the State’s Response that the State meant to cite 43 CFR 4150.1. Defendants would rather address the
issue than force the State to file a second Amended Complaint.” Defendants assert the misnumbered - -
regulations were addressed in the original motion even though the State takes a contrary view. (Resp.
at 3). Defendants moved to dismiss the entirety of Count Eight which would include the misnumbered S
regulations. (Motion at 2). In any event, 43 CFR 4150.1 and 43 CFR 4140.1(b)(1) cannot beusedas =
a basis for negligence per se for the same reasons the State cannot use 43 CFR 4140. 1(@)(1). '

2

mentlonedorreferredto inthe regulahons Astramed mterpretatlon of the grazing regulatlons‘ 5
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The State concedes there is no regulatory language mentioning Wﬂdlife inthe grazing permit
regulations. (Resp. at 7). The absence of language concerning wildlife is understandable
given the stated purpose of the Taylor Grazing Act and its enablmg statues. ’

The grazing regulations relied upon by the State are promulgated by the
Secretary of the Interior pursuant to Congressional authorization in 43 USC § 315a. This
enabling statute gives the Secretary the authority to promolgate regulations, enter int 3
agreements and dowhat is necessary to aceomphsh the purposes  of the Taylor Grazing Act.
’Ihe Taylor Grazmg Actwas enacted by Con r the stated purpose of permitting grazin,

9 ,for ﬂle purpose of wﬂdhfe preservatlon

The Federal Land Pohcy and Mar

2 43USC § 315- 135&"(’19761

3 Inadditiontocase law, 43 CF R41 00 states ﬂlat the pmpose of the Actisto provide
umform guldance for the administration of grazing ¢ pubhc lands exclusive of Alaska.

4 43USC§§1701-17 84 is anexpresswn of Federal Pohcy concerning the management,
disposal and maintenance of Federal public land, through a consmtent land use policy. ‘

5 43USC § 1701.
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toregulate arancher’s conduct for the protection of wildlife. There are numerous regulétions -
authorizing the grazing use of the land, the content of the grazing permit, and the sanctions”
available for violation of the permitting requirements.® The sanction process for violation
of permit terms includes notice, a hearing and appeal from the heéring before the sanction
which is actually imposed by an administrative officer. 43 CFR 4150.2. A penalty provision:

is built into the regulations, which includes the suspensmn or cancellatlon of the permiit. 43 e
rc‘than $500.00 may be assessed.’

_‘“CFR 4170.1-1. Ifthe violation is wﬂﬁﬂ a ﬁne of n
43 CFR 4170 2—

15-4*"65‘“ (7 T IR CRE

be subject to a civil penalty

7 d;gondiﬁbns incorporated i

‘the regulations is to
al public lands and stabili
{‘ \e regulations are notm At
ine action of a member-of

B -Gty of Glend 24400 (1987), is inst
n thls pomt. In Catchzngs, a wrongful death tion W "“brought against the City Alrport
allcgmg failure on its part to clear obsu'uc:no ' ’from the wgable airspace at the end of aj g4

) ' 43CFR4130.3-1sets forthmandatory permlttexms 43 CFR 4130.3-2 allows other N
25 |l permit terms and conditions, all of the terms and conditions set forth general standards which do not ,
‘ identify the type of livestock, location, wildlife impact, or other spec1ﬁc conditions all of which are .
26 || leftto the discretion of the authorizing officer. : '

4
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26

”

runway. The Catchings plaintiff alleged that 14 CFR § 77.21, which established standards

for determining obstructions to air navigation, applied to existing man-made objects and natural

growth, It was undisputed at trial that obstructions existed in violation of the regulations, | ;
which formed the basis of a negligence per se claim. Analyzing the régulaxion, the court found | .
no mandatory language that specifically prohibited a particular type of conduct. Rather, the v_, el | :
regulation established standards by which the irportcould determ |
or was not an obstructlon. On ﬂus bas1s ‘the court refus dto ply the negligence per 5

’0!‘ Jease prohibited some form of conduct in which they may engag would be impossible for the
public to meet a standard of care that is not published in aregulation b ontained in any of a number
- of individual permits or leases. Each permit would change based upon the type of livestock involved

the scope of the available range and any number of variables that dlffer with each individual permit -~ | -
or lease. : : ,

_the location of the livestock, the size of the ranch, the type of wildlife in the area, the number of livestock, .~ -




»

authorized representative of the Secretary and established through an administrative hearing
before a sanction may be imposed. What the regulations lack is the mandatory language’
directing a permit holder or other person from performing a specific act. The absence
of such mandatory language is fatal to the State’s position that the regulations can form the
basis of a finding of negligence per se. o :

The State was never meant to be protected by the Taylor Grazing Act. As"
mentioned prevmusly, the purpose ofthe Act is to promote grazmg on federal land and stablhze :

| the hvestoc industry AlﬂmoughtheState" "ybeneﬁtﬁ'omtheregulatmns by increased tax

1043 USC§ 1702(c) prov1 ek

(c) theterm multlple use ’ means the management of the pubhc lands
. and their various resource values so that they are utilized in the

- combination that will best meet the present and future needs of the
American people; making the most _]udxcmus use of the land for some
or all of these resources or related services over areas large enough
to provide sufficient latitude for periodic adjustments in use to conform
to changing needs and conditions; the use of some land for less than

6
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‘ 'were meant to protect the grazmg resources

-

The State fails to show that the regulations it relies upon provide as its purpose the protection
of the State from the harm to be prevented by the regulations. Nor does the State provide‘ ’
any proof of Congress’s intent to sustain its argument that the Secretary promulgated thé‘
regulations to protect the State’s wildlife. o ' |
The State’s position also makes no sense afier reviewing the statutes and -

regulatlons as a whole. The Taylor Grazing Act and FLPMA were not established for the;k 1

protectlon of wildlife. Through creative lawye ';
: ions of the statutes and regulanons in its afh
: readmg of the statutes and regulanons

g, the State weaves together several select

,,,,,

class from regulations, thilt

diverse resource

] e ds of future generations

for renewable and nonrenewable respurces, including, butnot limited
to, recreation, range, timber, minerals, watershed, wildlife and fish,
and natural scenic, scientific and historical values; and harmonjous
and coordinated management of the various resources without
permanent impairment of the productivity of the land and the quality
of the environment with consideration being given to the relative values
of the resources and not necessarlly to.the combination of uses that

will give the greatest economic return or the greatest umt output.




‘ .

previously stated, these regulations also fail to meet the requisiie purposes, specificity and
designation of protected interests to be used by the Court to establish a standard of care."
43 CFR 4150.1 is specific as to who is protected by its terms. The regulation
states that violators will be liable “to the United States” ... for injury “to Federal property’5
caused by unauthorized grazing. The plain meaning of the regulation is to provide protection

to thc Federal government for unauthorized grazmg The penalty mcludes payment for forage g i

'Absent from the regulatlon is any A2

:consumed and a potentlal civil and/or cnmmal pey a

-40» TN T R
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Iy cited by the State,

. (b) Vlolaxors shall be hable in damag s to the Uni
forage consumed by their livestock, for i o Federal property
" caused by their unauthorized grazing use, ,r‘expenses incurred
" in impoundment and disposal of their livestock, and may be subject
to civil penalties or criminal sanction for such unlawful acts.
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CONCLUSION

For the foregoing reasons Defendants respectfully request this Court to dismiss

Plaintiffs’ eighth cause of action.

RESPECTFULLY SUBMITTED this_6th_day of July, 2005.
JONES, SKELTON & HOCHULL P.L.C.

| . 85007
‘Attoneys for Plamttﬁ
/s/ Elien Venable

1499001_1 9
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George H. Johnson and Jana S. Johnson; The George H. Johnson Revocable
Trust, George H. Johnson and Jana S, Johnson, co-trustees; Johnson International, Inc.;
Th ‘Ranch At South Fork, L.L.C.; General Hunt Properties, Inc.; and Atlas Southwest,
Inc’ (collectxvely “Defendants”) hereby provide this Reply in Support of their Motion

|| to Dismiss Cause Seven of Plamtlff’s Complaint.

The clear intent behmd the statutory scheme established under Title 17
and more specifically A.R.S. §17-3~01 et. seq., is to regulate the hunting, trapping,
capturing, fishing and poaching of ‘Arizona’s wildlife.! In an attempt to expand the

. rél_"vely sunple language and intent behind these provisions, The State asks the Court
to x@ly ona completely um'elated Federal statute froml 918. Inso doing, the Stare ignores
the established method for mterpretmg statutes in Arizona, which requires the court
to look at the policy behind the statute and to the words, context, subject matter, effects,
and consequences of the statute. If tHé words do notdisclose the legislative intent, a court
must examine the statute as a whole and give it a fair and sensible meaning. As
onstrated below, the death of wﬂdhfe indirectly caused by ordinary land use activities,
such as farmmg and ranching, does not violate A.R.S. §17-314.
MEMORANDUM OF POINTS AND AUTHORITIES
L LEGAL STANDARD
Although motions to &ismiss are not favored in Arizona, they should be
granted when a plaintiff can prove no set of facts which will entitle them to relief upon
stated clan'ns Luchanskz V. Cangrove, 193 Ariz. 176, 179, 97 1P.2d 636,639 (Ct.
n Wor dc_m v Pénnysaver, Ine,, 130 Atiz. 585, 586, 637 P.2d 1088

(App 198 l) In thxs case the State aHeges that the Defendants violated Arizona’s wildlife

! For the sake of convenience, these activities will collectively be referred
to as “hunting activities” throughout this Reply

2
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- laws. Those laws, however, do not on their face, nor were they ever intended to, deal

with anything other than activities associated with huntirig. For this reason, the State

cannot establish a claim for relief predicated on the statute or statutory scheme in question.

A Introduct ‘

AS an initial matter, the State takes issue with the fact that Defendants

 Motion to Dismiss does not mention ARS. §17-314. Although it is true that Count Seven
" is based on an alleged violation of ARS §17-3 14, an interpretation of that statute must
* be placed in the proper context andibe based on the plain meaning, definitions and
leglsiatlve intent apparent in Title 17 and A.R.S. §17-301 et. seq. For this reason,
i Dé

dants focused their Motlon not on the 15 lines that make up A.R. S. §17-314 but
on tﬁe statutory scheme as a whole.

A court’s objective, when construing statutes, is "to fulfill the intent of

" the legislature that wrote it." Zamorq v. Reinstein, 185 Ariz. 272,275,915 P.2d 1227,
- 1230 (Ariz.,1996); citing State v. Wilﬁams, 175 Ariz. 98,100,854 P.2d 131, 133 (1993);

see also Calvertv. Farmers Ins. Co. ofArlzona, 144 Ariz. 291,294, 697 P.2d 684, 687

: (1985 ) (“The cardinal rule of statutory interpretation is to determine and glve effect to

the inttent of the legislature.”) The Statq’s Count Seven is based on Arizona wildlife statute
A.R.S. §17-314.Inessence, the statuté provides that a civil action may be brought against
any person unlawfully taking, wounciing or killing, or unlawfully in possession of, a
bighorn sheep o} any part thereof. The State 'conCedeé that the plain meaning of words

cannot be gleaned by a simple reading of the statute, when it looked outside the body
' ! §17~314 togam scsme understandmg of the drafters intent. But, instead of

usmg the approprlate means for determmmg legislative mtent the State focuses its

| - attention on the Migratory Bird Treaty Act(MBTA), a wholly unrelated Federal statute
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* baséd on the intent of the U.S. Congress. Defendants can find no instance of areported

Arizona case where a court abandoned the accepted method of statutory interpretation
— which relies upon the intent of the! Arizona legislature — and instead relied solely on

Congress’s intent with respect to an unrelated statute.

clated Federal law and
» X 7-3]4i§ contrary to

In determining legislative intent, the court must look to the policy behind
the statute and to the words, conteﬁfi, subject matter, effects, and consequences of the
statute. Luchanski, 101 Ariz. at 452, 971 P.2d at 638; Calvert, 144 Ariz. at 294, 697

P.2d at 687. If the words do not disc’iose the legislative intent, the court must examine

1l the statute as a whole and give it a fair and sensible meaning. Luchanski, 101 Ariz. at

%
A

3,971 P.2d at 638; 971 P.2d 636, 193 Ariz. 176, Robinson v. Lintz, 420 P.2d 923,

o

927 (1966). As stated in State ex rel. Larson v. Farley, 106 Ariz. 119, 122, 471 P.2d 731,
734 (Ariz. 1970), the Court may look pot just at the single statute, but the statutory scheme
as a whole.

“The general rule is that the court may look to prior and contemporaneous
statutes in construing the meaning of a statute which is uncertain and on
its face susce%tible to more than one interpretation... If the statutes relate
to the same subject or have the same general purpose--that is, statutes which
are in pari materia--they should be read in connection with, or should be
construed together with other related statutes, as though they constituted one
law. As they must be construed as one system governed by one spirit and policy,
the legislative intent therefore must be ascertained not alone from the literal
f the wording of the statutes but also from the view of the whole

system of related statutes. /d. (emphasis added).

" Indetermining the intent behind the drafting of A.R.S. § 17-314, the State
relied upon the MBTA and Federal case law that analyzes its provisions. The MBTA

was first adopted in 1918, and ratified by convention with Mexico in 1937. See 16
U
several decades later. The broadenéd language of the MBTA provides that “it shall be

SCA §703 In contrast to the ‘MB,TA, the modern form of Title 17 was adopted

4
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viul mum,m_nmsm or in any manner, to pursue, hunt, take, capture,
kxll >attempt totake, capture orkill” any migratory bird. See 16 U.S.C. § 703(a) (emphasis

il added). Moreover, the correspondmg case law suggests that the MBTA covers an

extensive array of actions 1nc1ud1ng the accidental killing of migratory birds with
pesticides and the electrocution of migratory birds due to the lack of safety devices on
power lines.? United States v. Corbin, 444 F. Supp. 510 (E.D. Ca. 1978); United States
. Moon Lake, 45 F. Supp. 2d 1070 1071 (D. Colo. 1999).

But Congress sintenti m drafting the MBTA is irrelevant to the interpretation
or épplicatiOn of AR.S. §17-314. Egcarmnmg Congressional intent does nothing in the
way of helping a court “fulfill the intéﬁt ofthe [state] legislature that wrote” the provisions
of Title 17. Zamora, 185 Ariz. at 275 When a court conducts statutory interpretation,

it must examine the context, subjeét matter, effect and consequences of the statute.

i Luqhanskz 101 Ariz. at 452,971 P. 2d at 638. Likewise, the court must examine the statute

as : whole and give its terms a sensible meaning. Luchanski,101 Ariz. at 452,971 P.2d
at 638. In doing so, it is a court’s prerogative to examine the whole system of related
statutes in an attempt to ascertain the meaning of the provisions. State ex rel. Larson,
106 Ariz. at 122. But the statutes must be related, because the underlying goal is not
to ascertain the intent of Congreséy or some other legislative body, but the Arizona

legislature’s intent in drafting the préﬁvisions in question.” The State’s misplaced reliance

2 The State’s cltaticn of Corblrz and Maon Lake, serves to illustrate

| Defendants’ point because in those two cases, when a Federal court attempts to construe

the meaning of the MBTA it rehes on Congreisional intent and not the intent of a state
legislature. v

3 The MBTA was enacted in1918. A.R.S. 17-301 et seq. and all related

provisions, were drafted several decades later. There is no evidence that the Arizona
eglslature relied on the MBTA in deﬁmng terms such as“killing.”

5
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 onthe MBTA does not shed light on A.R.S. §17-314 nor does it allow the Court to fulfill
 the intent of the Arizona legislature as required by Zamora.

i The legiSIaﬁve intent behind Title 17 and the specific provisions of A.R.S.

17-301 et seq. is to regulate a much more narrow range of actions as they relate to an

“unlawful killing.” The provisions contain no mention of the broadened language “at

any time, by any means or in any manner” as found in the MBTA. Likewise, the statutes

- relatedto A.R.S. §17-314 and contaifhed wholly in Title 17, demonstrate that the intent
i behind the statutory scheme is to régulate actions which are related to hunting. For

e){aggiimple :

. A %erson shall not take wildlife, except aquatic wildlife, or
discharge a firearm or shoot any other device from a motor
vehicle...” A.R.S. 17-301(B).

. “Fish may be taken only by an%linf unless otherwise provided
by the commission.” A.R.S. 17-301(C).

. “It shall be unlawful to take wildlife with any leghold trap...”
ARS. §17-301(D).

. “It is unlawful for a person to carry, transport or have in his

possession devices for taking game within or upon a game

refuge..” AR.S. § 17-305(Af).
¢ “The carcass or parts thereof of wildlife lawfully obtained may
- beplaced in storage...” A.R.S. §17-307(B).”
. “Any person who, while taking wildlife, is involved in a shooting

accident resulting in injury to another person shall render every
possxble assistance to the injured person” A.R.S. §17-311(B).
‘It is a class 2 misdemeanor for a person while in a designated
hunting area to intentionally interfere with the lawful taking of
wildlife by another.” A.R.S. §17-316(B).

Furthermore, the best éxample of the legislative intent and the lack of merit

ir{xg:tate’s expanded view of an “unléwful killing” can be found in A.R.S. §17-319.1In
E ,’v(;i‘: i g L . : .

.’sééﬁbh,* thelegzslatureoutlmes the ramifications of a éar hitting and killing big game
ariﬁnals.‘l‘-he }st;fctioni doesnot “exemp " what can only otherwise be considered a killing
or a taking. There is ho language that states, “a killing or a taking includes everything,
except that which may occur bédausé of an accident between a car and big game.” Instead,

A.R.S. §17-319 merely addresses whether the person who presumably hit the animal

«
SRR . J
g ; 6
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by accident, may possess the carcass. Therefore, if “take” or “kill” included every action,
regardless of how the death occurréd, then this section would have to include some

exemption. Otherwise, a person could be granted a permit to possess the carcass, but

~ W d also be issued a citation or face civil liability for “killing” or “taking” the animal

A
s ; Tos

- w;l‘nch would make no serise. ;

More importantly, wﬁén the statutory scheme does attempt to regulate an
actidn that may appear to be outside fWhat is associated with normal hunting activities,
the drafters create a specific provision. For example, A.R.S. §17-308 states it is unlawfut
for a person to camp within one-qugii'ter mile ofa water supply because of the threat to

i .

‘LikeWi'ée," A.R.S 8 17'-3 17 regulates the possession of the highly destructive

non-native fish species known as thewhite amur.* A.R.S. §17-317(B) provides that “the

department shall evaluate potential sites for the stocking of certified triploid white amur
in this state. These sites shall be. in closed aquatic systems as determined by the

commission.” The commission must take into consideration the flood potential of the

%i;:,'igatic system, proximity of the system to other systems, water movement in and out
ofthe system and the risk of severe damage due to the possession of white amur. A.R.S.
§17-317(B)(1) and (2).

Regulation of the wi;ite amur does not fall under what a layman would
consider a traditional definition of :hunting. Clearly, the legislature recognized this and

drafted a specific provision to re‘g‘:,i_tlate conduct that did not fall within the otherwise
gpsistent definition of ]

unting” or “killing.” By contrast, there are no provisions in

* The white amur is an exotic minnow that was imported form eastern
Asiain 1963. White amur are voracious feeders and are agood control source of nuisance
aquatic ve%etation in isolated lakes and ponds. However, in open waters, where white
amur are able to spawn, they can be highly destructive. For that reason, many states,
including Arizona, specifically regulate the introduction ofthe non-native white amur.

7
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AK‘S § 17-301 et seq. that regulateffthe introduction of domestic goats. The Plaintiff
has alleged that the introduction and résulting escape of domestic goats by the Defendants
caused the “unlawful killing” of bighorn sheep under A.R.S. §17-314. However, there
are no provisions within A.R.S. §1;7-301 et seq. that have anything to do with the
{ regulatlon of the introduction and mteractlon of domestic goats and bighorn sheep.

The white amur’s threat to native fish species and the alleged threat caused

by cibmestic goats to bighorn sheep are analogous. Nevertheless, the drafters of A.R.S.
§17-301 et. seq. only included a proviision regulating possession of the white amur. Thus,
the legislative intent was not to cregte a broad statutory scheme regulating all human
caused wildlife deaths but, instead, to‘fegulate activities normally associated with hunting
and other spec1ﬁca11y enumerated 31mat1ons, like the wh1te amur.

C.

1 the intent and goal o
activities associated wit

=

Plaintiff’s contention that Defendants’ actions constitute an unlawful killing
is not supported by applicable statuiory law. There is simply no basis for Plaintiff’s
| extraordinarily broad interpretation of AR.S. §17-314. Arizona’s wildlife statutes prohibit

” act1v1t1es that “take” wildlife. A “takmg” of wildlife involves pursuing, shooting, hunting,

fi g, trapping, mll_mg capturing, snarmg or netting of wildlife or the placing or using

of qg;y net or other dev1ce ortrap in a manner that may result in the capturing or killing

i| ofwildlife. AR.S. § 17-101 (A)(18) (emphasis added). The legislature’s use of the word

NN NN NN
B I R S R N

“killing” in defining the word “take” was not intended to expand the definition of “killing”

but instead to reinforce and demonstrate what activities constitute a taking. A contrary
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inter retation Would render much of the “take” definition superfluous.’ Thus, akilling

of wﬂdhfe is simply a type of takmg under the statutory scheme.
Assuch, A.R.S.17-30 1 et. seq., creates a comprehensive scheme with the

intent of regulating those activities which are normally associated with hunting or are

| specifically enumerated in other prov131ons of Title 17. There is no evidence to suggest

that the drafters of the legislation 1ntended to regulate the alleged accidental death of
blglﬂ)m sheep as a result of mteractlon with domestic goats. Moreover, there is no
evxdence to suggest that this activity constitutes the type of hunting activity that is
cons1dered akilling or ataking under the statutory scheme. The legislature left no doubt
that when it intended to regulate a specific non-hunting related activity, a separate
provision, such as those relating to camping near a watering hole or possession of a white
amur, would be enacted. Therefore, Plaintiff’ s claim that an unlawful killing under A.R.S.
§174314 encompasses the accidental death of bighorn sheep, is wholly inconsistent with
the;tatute '
m. CONCLUSION

The State has claimed that the indirect death of bighorn sheep as a result
of the grazing of goats, is regulated as an unlawful killing under A.R.S. §17-314. To

substantiate this claim, the State ignores established statutory interpretation under Arizona

z law:; d 1nstead rehes on a totally unrelated Federal act. In doing so, the State fails to
: recagmze the intent of the Arizona leg1s1ature in only regulating hunting activities and

| ot_hér specifically enumerated activities. As such, the State’s definition of “unlawful

* A statute should be interpreted “whenever possible, sono clause, sentence

- orword is rendered superfluous, void, contradlcto or ms1gn1ﬁcant ” Samselv. Allstate

Insurance Co., 199 Ariz. 480, 483, 19 P.3d 621 SA . 2001), quoting Continental
Barikv Arizona Dep ‘tof Revenue, 167 Anz 470 4 08 P. 2d 1222 223 (1991).

9
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killing” is inconsistent with the statutory scheme as a whole and Count Seven of Plaintiff’s

Complamt should be dismissed.
;ﬁ‘

RESPECTFULLY SUBMITTED this 6th day of July, 2005.

JONES, SKELTON & HOCHULL P.L.C.

By__/s/ Scott W, Hulbert

o)
this th day of July, 2005, to:

The Honorable Rebecca A. Albrecht
101 West Jefferson, ECB 411
Phoenix, Arizona 85003

Terry Goddard, Attorney General
Craig W. Soland, Special Counsel
127 W. V,VA&‘ZShm on St. ;

| _Js/ Ellen Venable

10

Jay Natoli

John Dicaro

Chris Stuart

Scott W. Hulbert

2901 North Central Avenue, Suite 800
Phoenix, Arizona 85012

Attorneys for Defendants George H.
Johnson and Jana S. Johnson; George
H. Johnson Revocable Trust, "and
George H. Johnson and Jana Johnson,
Co-Trustees; Johnson International Inc.;
The Ranch at South Fork, L.L.C.;
General Hunt Properties, Inc Aflas
Southwest, Inc.
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Lat J. Celmins (004408) _
.Michael L. Kitchen (019848)
MARGRAVE CELMINS, P.C. '
8171 East Indian Bend, Suite 101

| Scottsdale, Arizona 85250

; Telephone: (480) 994-2000.

{l Facsimile: (480) 994-2008 -

| The Ranch at South Fork, LLC, General
andAtlasSauﬂzwest,Inc. '

| STATE OF ARIZONA, ex rel, STEPHEN

100 A OWENS, Director, Arizona
| . Department of Environmental Quality;
{1 MARK WINKLEMAN, Commissioner,
'} ARIZONA GAME AND FISH -

COMMISSION; DONALD BUTLER,
| Director, Arizona Dﬁpartment of

a%\dmre;mxzo A BOARD OF .
= ENTS, on behalf of the Arizona

T~
W

151 State Museum, ..
16 v

| GBORGE H. JOHNSON end JANAS.

Michael K. Jeanes, Clerk of Court
| wxkElectronically Filgges*
Michelle Paigen = -
. Transaction ID 7096973 :
 Oct 132005 6:03PMMST ~ | .

| Attorneys for-George H. Johnson and Jana 8. Johnson,

| The George H. Johnson Revocable Trust and

Y George H, Johnson and Jana Johnson, co-trustees,

Hunt Properties, Inc.,

~ SUPERIOR COURT OF ARIZONA
COUNTY OF MARICOPA

| case No. cv200s-002692

(Assigned to the Honorable
"(RgbexaA.A!brecm ‘

171 JOHNSON, husband and wife; THE
12| GEORGE H. JOHNSON revooable
181 trust, and GEORGE H. JOHNSON and
191 JANA JOHNSON, co-trustess;

194 JOHN NATIONAL, INC.;
20§ THER/ THFORK, LLC;

| GEN : ; PE S,

21} ANDREW WO, a
e} §

241

sy
26 o
27 A '
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GEORGE H. JOHNSON; JOHNSON
INTERNATIONAL, INC,,

Counterclaimants,

v'

| ARIZONA DEPARTMENT OF ,
| ENVIRONMENTAL QUALITY,

i STEPHEN A. OWENS and JANE DOE

| OWENS, husband and wife, OFFICE

| OF THE ATTORNEY GENERAL, TERRY
| GODDARD and JANE DOE

| GODDARD, husband and wife,

S Counterdefendants K

k were e.nd are husband and wife and acted on behalf oi' the mantal commumty
‘ 6. Counterdefendant, the Office of the Attorney General is an agency of




i T Counterdefendants Terry Goddard and Jane Doe Goddard are

2 | individuals res1dmg in Ma.rxcopa County, Arizona.

- 8. At all times relevant hereto, Térry Goddard and Jarie Doe Goddard
| were and are husband and wife 'and acted on behalf of the mantal commumty '
’ 9. Thxs Court has pcrsonal Junsdlctlon over all of the Parues, and venue |

3

i General Allegations . =N
10, La Osa Ranch is a Large workmg ranch located north of Sasco Road : : |
a.nd west of Interstate Highway 10 in Pmal County, Anzona
King Ranch is an adjoming workmg ranch located south of Sasco -
i RoademalCounty (The LaOsaandKﬁagRanchesarecollectxvelyreferred to | .
j as the ‘Ranchus') ' A o
12 ‘Ihe Ranches have bem fa:med and randxed for dece.des -
13 InFebmaty 2003, Genera;l Hunt Properﬁes Inc. ;acquxred La Osa 3

{ 14 ‘m Mey, 2003, The George,H Johnson o Tﬁxs@ g“Johni_son‘
18§ d upon their long
‘ p;uzfpbée a

Al
28 3.
1




N e

| King Ranch was prepared to provide irrigated pasture land and to provide
dependable irtigation to the rest of the King Ranch once it had been rehabilitated. |

18. The ranch management plan was to assemble land.and water nghts

to rehabilitate agricultural fields located on the Ranches. _
19. A plan to channelize the Santa Cruz R1ver as it passed through the

20. In furtherance of these agnculmral goals, a ranch manager was hired N
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27. In connection with the égriculmral and ranching vac'tivities of the

Ranches, it was determined that they could proﬁtably be used to raise and

j pasture goats for commermal marketmg ,
28. The ranch manager determined that the goats would do well in the
Ranches shrub areas. In addition to cattle, apprommately 5, 000 goats were

nnported from Texas and placed on the Ranches. ' '
| 29. Prior to their arrival, the goats were’fully mspected and moculated ‘
and their purchase and transport to the Ranch s complied i | all respects with " .
| eq:phcabxe State end Federal law. | |

: IO?} - 80. Thegoatsweremsoundandhealf ,and carried no
ll‘ commumcabledxseases R o
»] 8L UponamvalattheRanclm the*“

14 $

| PR
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\zin :'purposes andnottofa ilita
Ranchclearhgactiwﬂeswere' ’

85. Before 3F Gontractmg came on si 5 ; ] :
: The comer boundanes between the King Ranch and P ’blic 1and were marked
| with 20' high poles. The 20' poles were lughly v181b1e and obvlous :

5.
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14.'; olear iand beyond Ranch boundaries | ; e
15{ 41 SFContractingwas cxpressly meed::“ " fsmmi.and lay beyond
i B

36.  Additionally, narrow stnps of land between poles wére cleared to ‘

make the Ranch boundaries even more obvious, -

T

. 37,  More than $90,000 was spent surveying and marklng the bounda.nes
| of King Ranch pnor to clearing portions of King Ranch, B
38.  Only after completing a boundarigs survey of thie Ranches and R
; stakmg and markmg, was 3F Contrax:ting hlred to clea.r portxons of the ng '

-39. BF Contracnng was mstructed to clear only iand on L the King Ra.nch
‘ 3F representatwes were i.nstructed to not clear land oufslde the marked and
stabdboundatyhnes ‘ . A

40, Atno time did George H. Johnson, Johnson memanonal Inc., the

et gt
[ S

1 { Johnson'!‘rust General Hunit Properties andlorAtlas Soufhweat, Inc. or any e
jl}’g? other mdwidual or entity afﬁliated with the Defendanta 18! ruc 3F Conu-actmg to. ‘ S i

18§
194
20] L D
' ped only the top few
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‘aware that State Land was being cleared by 3F Contracting until after the
cleanng activities took place. |

46. At no time relevant to this lawsuit did George J ohnson, Johnson : |
International, Inc. or any entity or individual affiliated with .J ohnson, direct 3F 1
Contractmg to clear State land, or to clear any land beyond the marked property |
| boundaries. .
47. George H. Johnson is the owner and pnnczpal of Johnson Utﬂmes, }
| LLC. Johnson Utﬂxtxcs is an affiliate of Johnson Intemaﬁonal and is regulated by
{ the Anzona Corporatxon Commissmn as a pu ic i ty oom y and Johnson -

B T THNY - NV -'h'.i.ayzo
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4,9,' f ADEQhaspmiously Wwﬁ s Johnison Utilities that .+
4 ] were "‘notsupﬁbnédbythelawormgmaﬂ‘ 'ibn‘s‘ y - .
¥ 50 ADEQhaSprckuslyapphed ; nd sj:p Johnson

.25 | 53 Johnson Utilities has resmted ADEQ unlawful and ﬂlegal

26 | apphcat:on of pohcles and procedures to J ohnson Utzhttes
27 L .
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54. Asa result of this resistance, ADEQ and other govemmental

agencies have retaliated against the principals of Johnson Utilities and its related
‘entities. . : .
| 55. Beginning in December, 2003, ADEQ representatives and the Office

utﬁt that obkusly .
andhas vmlated them Y

8-




61. The above-referenced statements were not mouvated by an intent to - I
properly apply relevant law but, rather, were motivated by pohtmal
consuleratxons, in an effort to further Mr., Owens career and the ADEQ’s polmcal
agenda. . -
. | 62, -The above- referenced statements have been contmually pubhshed .
6} d re-pubhshed by various pubhcatmns. mcludmg but not hmxted to the Anzona R

m.v;i.om..."

the Notice of Violation |

s were pubhshed Wh‘LCh
,ohnsun Intematmnals .

al of the Sta@ of _'

ublications and'. -
umber of false ahd

. ; k ‘Comnuttmg “wanton desuuct:on _ ) tage!
‘e Committing numerous violations o Stabe la.w" _ _?: e ‘
] megally bulldozing and clearing appro:nmately 2‘70 acres of State
trust lands ; ' '

‘‘‘‘‘‘‘‘
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George Johnson s and Johnson Intemational’s reputatmn ﬂuoughout the
| 58-, :
'noﬁrymgme Johnson Partics, Who ﬁrstdmcovered the exlstence of the
V’sutementsand claims from third pmymm

6’9.

72

" “Moonscaping” State trust la.uds

der to mer Mr. Goddard ﬁohucai career.

Bulldozmg and clearing pnvate land w1th0ut obtammg perm1ts
requu‘ed by state law;

“Destroying portions of seven maJor Hohokam archeologmal sxtes ;

“Failing to comply with Statutory requn‘ements relatmg to destructlon IR -
- of protected native plants®; :
: “Vlolatmg the State’s Clean Water Laws”; | o ' S :‘
Negligently causing a disease epzdctmc that resulted in the death of | R

at least 21 rare Anzona desert B1g Horn sheep,

These and other statements were mtended to, and did, damage -

Addxtionany, this informat:on was 1eaked to the press w1thout ﬁrst

These statements were ;

1o the préss despl lmowledge on Mr.

These statements were pubhshed and had been contmua]ly re- i

published in various publications, mcludmg but not limited to the Arizona
Republic. Such re-publications occurred through at least April 2005.

-10-




1§ 73, The defamatory actions, statements, and trespasses made a.gamst

' Johnson were and are part of a larger scheme of select:ve and arb1trary

enforcgmmt, which has been perpetrated for several yeazja and .contmues to this

: Intemauonal and the other Defendants is one aspect of thxs selectlve and
arbltrary enforcement '

74. The above-capt:oned lawsmt filed agamst George Johnson, Johnscn | : D




- s ' adversely xmpacted and damaged Countercla: kreputauon, standxng and

1 | harm and de.m‘age‘the Johnson Patties by interfering with ad\}antageous

* The’ foregomg actions undertaken and statements made were

| continually re-pubhshed at least through Apml 2005. . |
80, The foregomg acﬁons were unlawﬁ.ll and the foregomg statements -

i R i
| Wherefore, for j udgment pat
Coumerdefendants as follows SR i

" (A) . ‘For damages incurred in an amount to be determmed at tnal a

25§
26| but in no event less than
27
.28 , ~ - ' -12.
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‘ f Gmm &mnm, P.A.
‘24 § 2575 East Camelback Road

@ $20 000,000 as to George H. Johnson and Ja.na Jo‘hnson, .
(i) $10, 000 000. 00 as to the George H. Johnson Revocable’ Truét |
(i) $10,000,000.00 as to Johnson International, Inc.; :
" (B) '~ For punitive damages in an amount to be determmed at tnal
(C) . For Counterclaimants’ attorney’s fees mcurred .
(D) - For the costs and expenses incurred in brmgmg this action; and )
(E) For such other and further rehef as this Court may deem just .
§ and proper : | iy
. DATED this 13”’ day of October, 2005 3
g | | MARGRAVE cm.mms, r.c.

“Ofthe mﬁ Ocmber 2005:0:_5‘;»«*

R Phaoemx, Arizona 85016-9225

28 o 13
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" Chnstogher Stuart
JONES, SKELTON & HocHULL, PLC

1
~-2 § 2901 North Central Avenue, Suite 800
3

Phoemx, Arizona, 850 12

Harry L. Howe ‘

| HARRY L. HOWE, P.C.

| 10505 North 69% Street, Suite 101
5 | Scottsdale, Arizona 85253-1479

' Bn.L PRESTON WELL Dmm«;
i 7902 East McDowell Road
1 Mesa Arxzona 85207

| Marc Budoft
9 I 111 West Moriroe Street, Suite 1212
' Phoemx. Anzona 85003-1732 :
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Lat J. Celmins (004408}
Michael L. Kitchen (019848)

MARGRAVE CELMINS WHITEMAN, P.C.

8171 East Indian Bend, Suite 101
Scottsdale, Arizona 85250
Telephone: (480) 994-2000
Facsimile: (480) 994-2008

Attorneys for George H. Johnson and Jana S. Johnson,
The George H. Johnson Revocable Trust and

i George H. Johnson and Jana Johnson, co-trustees,
i The Ranch at South Fork, LLC, General Hunt Propertzes, Inc.,
| and Atlas Southwest, Inc.

SUPERIOR COURT OF ARIZONA
COUNTY OF MARICOPA

STATE OF ARIZONA, ex rel, STEPHEN
A. OWENS, Dlrector, Arizona
Dcpartment of Environmental Quality;
MARK WINKLEMAN, Commissioner,
Arizona State Land Dcpartment
ARIZONA GAME AND FISH
COMMISSION; DONALD BUTLER,
Dn‘ector, Arizona Department of

iculture; ARIZONA BOARD OF

GENTS, on behalf of the Arizona
State Museum,
Plaintiffs

V.

GEORGE H. JOHNSON and JANA S.
JOHNSON, husband and wife; THE

| GEORGE H. JOHNSON revocable

trust, and GEORGE H. JOHNSON and
JANA JOHNSON, co-trustees;
JOHNSON INTERNATIONAL INC.;
THE RANCH AT SOUTHFORK LLC
GENERAL HUNT PROPER’I‘IES,
INC.;ATLAS SOUTHWEST, INC.; KARL
ANDREW WOEHLECKE and LISA
0“« 4 LECKE, husband and wife;
"DOE and JANE DOE, hiisband
and wxves, 1 through 10; ABC
CORPORATIONS, 1 through 10,

Defendants.

Case No. CV2005-002692

RULE 26.1 DISCLOSURE
STATEMENT OF JOHNSON
COUNTERCLAIMANTS /
THIRD-PARTY PLAINTIFFS

(Assigned to the Honorable
Rebecca A. Albrechf)
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GEORGE H. JOHNSON; JOHNSON
INTERNATIONAL, INC,,

Counterclaimants,

V.

ARIZONA DEPARTMENT OF
ENVIRONMENTAL QUALITY,
STEPHEN A. OWENS and JANE DOE
OWENS, husband and wife, OFFICE
OF THE ATTORNEY GENERAL, TERRY
GODDARD and JANE DOE
GODDARD, husband and wife,

Counterdefendants.

W 0 & N v np W

GEORGE H. JOHNSON and JANA S.

JOHNSON, husband and wife; THE

GEORGE H. JOHNSON REVOCABLE

TRUST; and GEORGE H. JOHNSON

and JANA JOHNSON, co-trustees;

| JOHNSON INTERNATIONAL INC,;

| THE RANCH AT SOUTH FORK, LLC
GENERAL HUNT PROPERTIES, INC

ATLAS SOUTHWEST, INC., v

Third-Party Plaintiffs,

i ot el o D - I ey
L T N e —

Vs,

3F CONTRACTING, INC.; BILL
PRESTON WELL DRILLING dba
PRESTON WELL DRILLING; JOHN
and JANE DOES 1-10; ABC O
RSHIPS 1-10; ABC LIMI’PED,: |
LIABILITY COMPANIES 1-10;XYZ |
CORPORATIONS 1-10,

' Third-Party Defendants -

—
=

,,_‘
-]

Pursuant to Arizona Rules ofC’fv?l ?beedure, Rule 26.1, gunterclaimants ]

23 ‘
2 h Third-Party Plaintiffs, George H. Johnson and Johnson International, Inc.

25
26
27
28 -2-

(“Counterclaimants”) hereby submit their Initial Rule 26.1 Disclosure Statement.

This Disclosure Statement supplements the Disclosure Statement filed this date
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: ,Utﬂxtles ADEQ expressed a generally hostile

1 thnsoh Utiliﬁes and its owners and manage

by Johnson’s co-counsel at Jones, Skelton & Hochuli, PLC. That Disclosure
Statement and all contents therein are hereby incorporated by reference.
I.  FACTUAL BASIS |

A. FACTUAL BASIS OF COUNTERCLAIM.

George H. Johnson is the owner and principal of Johnson Utilities, LLC.
Johnson Utilities is an affiliate of Johnson International and is regulated by the
Arizona Corporation Commission as a public utility compahy and Johnson

Utilities part101pates in various proceedings before that agency Johnson Utilities

| frequently has business matters before ADEQ and processes various applications

I before that agency

supported by the law or regulations of the ADEQ and has pre\nously applied
| dlsparate standards to Johnson Utilities not apphcable to other utilities, and has |
;unlawfully unposed burdens and procedures on Jehnson Utlhtxes not applicable

{to ether utlhties

ADEQ has 1llegally applied “hxdden rulesi to Johnson Ut:hues and has

ts“and Standards of Johnson
tude toward Johnson Utilities, |
onally and knowmgly singled out 1
rincreased unlawful disparate '

other\mse reqmred dxsparate capamty nequu'e

1ts prmc;paleg :}pwners and managers, and m

: regulatnon Johnson Utilities has re31sted ADEQ s unlawful and ﬂlegal

e £ Jtilities. As a result of this
; re31stance ADEQ and other governmental agencxes have retahated agamst the

principals of Johnson Utilities and its related entities.

'ADEQ has previously taken actions agamst JohriSo'ri Utilities that were not e
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and/ or. cast Defendants in a false hght and Mr 0,

statements were false

| were motivated by polmcal consuieratmns, in an e

Beginning in December, 2003, ADEQ representati?es and the Office of the
Attorney General began making false, inflammatory, and damaging statements to
the preSs directed against the owners of Johnson Utilities, George H. Johnson
and related company, Johnson International, regarding the management of the

Ranches. In or about December, 2003, the Director of the Environmental

l Quality, Stephen A. Owens, made the following statements to the press:

° “Johnson International seems to be deliberately choosing not to
comply with State environmental laws.”

- “Johnson International is a large sophlstlcated outﬁt that obviously
has had experlence with envu'onmental 1aws and has violated them
on numerous occasions in the past il

L] “It [Johnson’s claim that it was mvolved in agnculture on the
Ranches] doesn't really pass the laugh test »

Mr Owens made other similar statements to the press durmg this time period,
| whxch statements will be revealed during the coursc of mscovery The above-
referenced statements were intended to, and dld damage Johnson’s reputation

l thhm the busmess commumty The above-referen‘j d! statements were false

“was aware that his

Johnson Uuhtles and related parties had prewously prowded voluminous

| decumentatlon demonstratmg the falsity of these and sumlar statements over a

e, WIIS statements

/58T penod pnor to. 1d similar statements

,-‘tnto further Mr Owens’ ’

| career and the ADEQ’s political agenda. These and similar statements have been

contlnually published and re-published by vanous pubhca’uons, including but

not limited to the Arizona Republic, Phoenix New Times, Arizona Daily Star and on
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ADEQ’s website. These statements have been published and re-published at
least as late as April, 2005.

Additionally, Mr. Owens, through ADEQ, published a Notice of Violation to
the press accusing Johnson Parties of wrongful activities, without first notifying
the Johnson Parties of the Notice and without first allowing the Johnson Parties
to respond. The Johnson Parties received the Notice of Violation approximately 3
days after it had been released to the press. It is anticipated that further
discovery will reveal that other actions were taken and'other' documents were

published which were intended to adversely unpact George Johnson s and

1 Johnson International’s reputations and abllmes to do busmess

On or about February 14, 2005, the Attomey General of the State of

| Arizona issued a press release concerning the Johnson_fParties. The February
2005 press release, and in various publications and 'Seitirtgs relating to that
fl press release, Terry Goddard made a number of false and defamatory statements

1

1 d;rected at the Johnson Parties. For example, Mr Godda.rd accused the Johnson | -

®  Committing “wanton destrucnon of Anzona s hentage resources”;

. Committing “ numerous vxolatlons of State 1aw” ,

0 " “Illegally bulldozmg and clearmg apprommately 270 acres of State
‘,"‘trustlands, S , : .

0 Bulldozing and cleanng private land w:thout obtammg permits

~ “Destroying portiori’s of seven major Hohbkamarcheological sites”;

of protected native plants”;

° “Violating the State’s Clean Water LaWs”; .

o “Failing to comply with statutory requirements 'felating to destruction |
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° Negligently causing a disease epidemic that resulted in the death of
at least 21 rare Arizona desert Big Horn sheep;
° “Moonscaping” State trust lands.
These and other statements that will be revealed in the course of discovery
were intended to, and did, damage George Johnson'’s and Johnson International’s

reputation throughout the business community. Additionally, this information

L~ - I . Y ™ T G VS B N ]

| were rather motivated by political’ constderanons These statements were -
: pubhshed and had been continually re-pubhshed in vanous pubhcatlons, |
| including but not limited to the Anzona Republtc. Such re-pubhcattons occurred
| through at 13ﬁ8t April 2005. The defamatory actaons, statements, and trespasses

| made agamst Johnson were and are pan of a 1arger scheme of selectlve and

| continues to this day. This lawsuit i ts one aspect of thts selecttve and arbitrary

‘ ‘complained-of activities, Counterdefendants chose only‘tb file actions against

[red
9

N
[=}

| was leaked to the press without first notifying the Johnson Parties, who first

| discovered the existence of the statements and claims from 'third party sources.
These statements were made to the press desptte knowledge on Mr Goddard’s
part that such statements were false and/or mlslcadlng E .
Like the ADEQ, Goddard and the Attorney General’ s Oftice had possession : f i{'
§ of, and ignored, documents and information detttOnfstrating the falsity of these |

? and similar statements prior to the publication of sa1d statements These

statements were not motivated by an intent to properly apply relevant law, but

arbitrary enforcement which has been perpetrated for several years and

Despite knowledge that third-parties were respensible for the
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unaffiliated with George Johnson, despite their affirmative knowledge that such
parties were responsible for the cemplained-of activities.
Specifically, despite knowledge of their wrongful activities, the

Counterdefendants chose not to include 3F Contracting, the principles of 3F

Contracting, Preston Drilling, the principles of Prestoanrilling, the City of
Tucson, and others responsible for the allegedly unlawful, negligent, or
intentional act but has instead focused their energies eitclusively in pursuit of
George Johnson and his related entities and individuals.

These and similar statements, and other actions taken by ADEQ, including

[T - - ‘B B~ NV B S L

the issuance of notices of violation, foot-dragging concermng approvals, and other

o

| actions, has deprived Johnson of the rights and pnv;leges other\mse afforded

 individuals and companies in the State of Arizona. These statements and actions |

[y
(VX1

! have frustrated and impeded the Johnson ,Parties’ regulatory proeeedings and

[y
£

| filings and had the intent and purpose of disparaging and putting the Johnson
| Parties in a false light in order to harm and damage the Johnson Parties by -

P
(=}

interfering with adVantageous contractual and business relationships and by

—
-3

breach of statutory duties.
B. FdCTUAL BASIS OF THTRD PARTY GOMPMINT
The State has alleged that various claims relatmg to act:vmes associated

o

i with the 1mprovement of grazing lands regandmg ng and La Osa Ranches.

2

the Third Party fison State land, destroyed wvarious

protected plants on State and/or private land breached State grazing leases, and |

) ‘ illegally discharged pollutants into nawgable waters.

Specxﬁcaily, the State has alleged that in connectxon thh these cleanng actwmes’:é S
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1 Third Party Plaintiffs deny any and all such allegations, and deny that any
2 || illegal, negligent, or wrongful activities took place in connection with said clearing
3 || activities. All activities alleged at least in the State’s Complaint, Causes of
4

Actions One through Sixth inclusive, were conducted by 3F Contracting. 3F

5§ Contracting was hired by King Ranch LLC to impfovc private pastureland for the
6 benefit of ranching activities taken on the La Osa ranch. 3F Contracting was, at
7 ‘ all times relevant, an independent contractor. None of the Third Party Plaintiffs
8 § nor any of their representatives oversaw, controlled supervised or directed the

9 operatmns of 3F Contracting activities. 3F Contractmg was directed to only

10 | improve private pastureland, and was dlrected to stay off State land.

11 The boundary separating the private land fr_om the S_tate land was clearly
12 | marked, and such boundary was speciﬁcally lérouglit to tho attention of 3F

13,: Contracting representatives. It has been alleged that 3F Contracting conducted

14 | activities on land owned by the State. To the exte l’it3F Contracting conducted any e .=
15 | activities on land owned by the State, such activities were in violation of its ‘

16 mstructmns which instructions were that 3F Contractmg was only to conduct
17; actlvmes on private land a part of the La Osa ranch
18 ' To the extent that any illegal, neghgent, or wrongﬁﬂ act1v1t1es took

19 plaoe related to the La Osa Property, such activxtaes wem performed solely by 3F | .

20 Contractmg Any and all damages and mjunes caused by the activities alleged in j

2’1‘}3 Causes of Action One th_rough Sixth mcluswe in ;,theState Complamt were solclyff_ , g 5

25 | Action One through Sixth inclusive, then in that event the Third Party Plaintiffs

28 -8-

26 | will be entitled to a judgment against 3F Contraoting for its actions and conduct. 1 S




| drilling activities. The State has alleged that, in connection with Preston’s

into a tributary of the Little Colorado River. Tofthe extentthat any. ’discharges
| were made as a result of the drilling activities, all such dlscharges were solely
: caused by Preston. Any and all damages and mjunes caused by the dnllmg

| actzvmes alleged in the State’s Complaint were solely caused by Preston.

‘rcspons1b1hty for any darnages caused by the actxvrtnes taken by Preston. In the
event that the State or any of its subdmsmns or representanves should recover
: ‘a,ny Jud.gment against any or all of the Third Party Plamtaﬁ's for damages or for
‘, | any claiz‘ns sustained ansmg out Cause of Actmn Tenthﬂ'" then m that event the

i and conduct
o LEGAL BASIS

The State has also alleged that various drilling activities were conducted on
private property located in Apaché County commonly referred to as “South Fork.”
The South Fork property was owned by Third Party Plaintiff The Ranch at
Southfork, LLC. Third-party Defendant Bill Preston Well Drilling was hired to
drill a well on the South Fork Property. At all times reléflant, Preston was and
acted as an independent contractor. None of the Third Party Plaintiffs nor any of

their representatives controlled, supervised or directed the operations of the

activities, certain well drilling fluids, cuttings, and sediments were discharged

“Third Party Plaintiffs are mnocent of any and all neghgence breaches, or

Party Plamtlffs will be enntled toa Judgment agamst Pmston for its actxons

=% § FGAL BASIS ommncmm

" The tort of defamation is generally des1gned to compensate for damages

' incurred to the reputation and good name caused by the publication of false

and/or inflammatory information. The elements for.}defam,ation are as follows:
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“To create liability for defamation there must be: (a) a
false and defamatory statement concerning another; (b)
an unprivileged publication to a third party; (c) fault
amounting at least to negligence on the part of the
publisher; and (d) either action ability of the statement
‘rrespective of special harm or the existence of special
ggnélscs%used by the pubhcatlon Restatement of Torts

The statements made by Mr. Owens, Mr. Goddard, the ADEQ, and the Attorney
General’s office were false, a fact known to them. Likewise, the statements were

defamatory. A “communication is defamatory if it tends so to harm the

| reputation of another as to lower him in the estimation of the community or to
| deter third persons from associating or dealing/‘vivith hirn'.’f ‘Re‘Statement of Torts
| 2, §559. [T

The statements made by the above-referenced individuals and entities

| imputed criminal activity on the part of the Johnson Claimants. “The publication | ...

of charges of crimes for criminal acts .. . is actionable per se " Roscoe v. Schoolitz,

105 Anz 310 312 464 P.2d 333 (1970) (en banc). kaemse the above- o
referenced md1v1dua1s and entltxes 1mputed facts hannﬁﬂ to Plamtlffs busmess
dealmgs "Generally, injurious falsehoods ‘consist of the pubhcanon of matters
derogatory to the Plaintiffs’ business in general of a kmd calculated to prevent

| others from deahng with him or othcrwnse to mterfere w1th ms relatxons with

| others to ms chsadvantage Westem Technologtes v. Sverdrup& Parcel, 154 Ariz.
1,4,739P. 2d 1318 (Div. 1, 1987). (internal citations omtted)

The

: tements made were hkevnse\not pnv:leged Under Arizona law,

afe are not given an éb olute pnvﬂege to def f"“, cxﬁzens, even if
such statements have a connectlon to pendmg cw1l enforcement actlons See

State v. Superior Court, 186 Ariz. 294, 298, 921 P. 2d 697 (D1v 1, 1996) (holding
that assistant attorney general statements to the press concermng enforcement

action were not protected by absolute prosecutorial immunify). See also Buckley

-10-
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v. Fitzsimmons, 509 U.S. 259, 112 S.Ct. 2606, 125 L.Ed.2d 209 (1993) (indicating
that absolute immunity does not épply to a publication of defamatory matter in a
press conference, holding that “the conduct of a press conference does involve the
initiation of a prosecution, the presentation of the State’s case in court, or actions
preparatory for these functions); Chamberlain v. Mathis, 151 Ariz. 551, 729 P.2d
905 (1986).

The defamatory statements made concerning the Johnson Claimants were
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1 outrageous nat

| made with malice and with knowledge that such statements were false when

{ uttered. The Johnson Claimants supplled the above-referenced mdmduals and

| was affirmatively and was knowingly ignored by the State.

The State of Arizona, its agencies and repfesentatiVes likewise disparaged

| the Johnson Parties in proceedings conducted before that’agency and took

‘ deliberate and intentional actions which wouid put the Johﬁson Parties in a bad

1 ' light. These actions were taken by a mamfest dxshke of the Johnson Parties and
{ was not supported by existing rules or regulatmns of the agencxes but rather was
‘ based on hidden desk drawer rules and arbxtrary apphcatlons of requirements

] that were not supported by the law.

- The actions of the Counterdefendants were outmde the scope of thelr

: employment were undertaken with a reckless dlsregard for the lawful rights of
21 j

the Counterclaumants, were mtentlonal and wﬂﬁll and were of such an

"‘j,.»'siamagcs |

g x‘ i E "*ﬂ‘;‘.“"ﬁ“’,,”"

: ﬁ

Addmonally, in the event that the Johnson Claimants prevaﬂ in the
| underlying action, attorneys fees and other expenses will be claimed and shall be

| awarded pursuant to Ariz. Rev. Stat. Ann. § 12-348(A)(1)‘Whieh states:

-11-

entities with substantial evidence to demonstrate thelr innocence, evidence which

q
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“In addition to any costs which are awarded as
prescribed by statute; a court shall award fees and other
expenses to any party other than the state or a city, town
or county which prevails by an adjudication on the
merits in any of the following . . . A civil action brought
by the state or a city, town or county against the party.”

[

(Emphasis added).
B. LEGAL BASIS OF THIRD-PARTY COMPLAINT.

To the extent any entities related to Johnson were in any way negligent

| (which they were not}, all such negligence was purely passive. The Johnson

| parties causative contribution to any loss ended upon the hiring of the

O e (=) Lh Hw b

"‘ mdependent contractor The Johnson partles Were not personally at fault for the

e
e~ ]

1 conduct of 3F Contracting and Preston Dnlhng The Third Party Plaintiffs

et
© i

therefore have a claim for indemnity agamst the contractors whose active
negligence produced the loss. See Busy Bee Bu_ﬂ'et v. Feméll, 82 Ariz. 192, 310

‘ 'P 2d 817 (1957); Tucson Electric Power Co. v. Kokosmg Construction Co., 157 Ariz.
‘ 317 767 P. 2d 40 {App. 1988), Transmenca Insuranoe Company v. fi’hco

Ry

R el

o
,°‘

Co. v, Epstein, 8 Ariz.App. 312, 446 P.2d 11 (1968); Estes Co. v. Astec

; Constructton, Inc, 139 Arlz 166,677 p.2d 939 (App 19833, Employers Mutual :
Ltabiltty Ins. Co. v. Advance Transformer Co., 15Anz App 1, 485 P.2d 591 (1971)

; See, INA Insurance Co. v. Vailey Forge Ins. Co., 150 Anz. 248 722 P.2d 975 (App.

| d

ARP- 1983), Hender.g!%z, {7ealtyv Mesa Pavmg’f’o: y, Inc. 27 AnzApp 299

1 Ariz.app. 596, 411 P.2d 34 (1966). Schuweber Electromcs v. National
24 |
i Semi-conductor Corp., 174 Ariz. 406 850 P, 2d 119 (App 1992)
25 |
26
27

28 -12-

International, Inc., 149 Ariz. 104, 716 P. 2d 1041(App. 1985), Chesin Construction |

1986). American and Foreign Ins. Co. v. Allstatelns 139 Ariz. 223, 677 P.2d 1331 {o
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1. WITNESSES,
Brian Tompsett
JOHNSON INTERNATIONAL, INC.
5230 East Shea Blvd.
Scottsdale, Arizona 85254

Brian Tompsett is expected to testify concerning his general
familiarity with King and La Osa Ranches and the purposes thereof. Brian
Tompsett is also expected to testify concerning his dealings and '

W 0 N & »n s~ W N

—
LN

and La Osa Ranches relating to that mvolvement Jas

| relationships with 3F Contracting and its principals and his dealings and
{ communications with representatives of Preston Well Drﬂhng relating to

3 Southfork Ranch. Mr. Tompsett is also expected to testxfy concerning the
agncultural and ranching uses intended for ng and La Osa Ranches.
Bnan Tompsett may also be expected to testlfy conmstent w;th any deposition

I which he may give. L

-James F. Fleuret

3F CONTRACTING, INC.
8840 East Brilliant Sky Circle
- Gold Canyon, Arizona 85218

~ Mr Fleuret is expected to testtfy regardmg lns mvolvement at King and La

| Osa Ranches and his communications with r‘313I‘t3sente'.‘l;xvets and owners of King 1

;;ﬁjuret may also be

| expected to tesufy consistent with any deposzt:on wh:ch hey may gwe

*; ; Bxll Preston
Bl PRESTON WELL DRILLING

7902 East McDowell Road

Mesa, Arizona 85207 .

extent of those drilling activities. He is also expected to testify about his

engagement to conduct drilling activities on vprivat'e land in Apache County,

13-
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busmess expectanaes, loss of profits and i mjury to the reputatlon of the
| Johnson Partles These damages are ongomg, and further computation of

Arizona. Mr. Preston is expected to describe his background and experience and
his communications and dealinga with representatives of Southfork Ranch in
connection with the drilling activities. Bill Preston may also be expected to testify
consistent with any deposition which he may give.
VI COMPUTATION AND MEASURE OF DAMAGES.
Johnson has been damaged and claims damages as follows:
. For damages incurred in an amount to be determined at trial
but in no event less than |
@  $20,000,000 as to George H. Johrison and Jana Johnson;
(i)  $10,000,000.00 as to the George H. Johnson Revocable Trust
i)  $10,000,000.00 as to Johnson International, Inc.;

. For punitive damages in an amount to be determined at trial;
and R
. For attorney’s fees a.nd”costs incurred in portnéction with this
case. |

‘These damages are based, in part, on loss of contracts, loss of

damages will be provided as this case and further dlscovery unfolds.
Add:tmnally, to the extent that the Third-Party Plamtlffs may be

damaged in any way resulting from any acts or on'nssmns of the Third-

Party 3 tehdants, Third-Party Piinitiffs are entltled B¢ internified for

any and all such loss.

The information set forth in this Rule 26.1 Disclosure may be
amended and/or supplemented upon further investigation and/or

discovery.

-14-
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riginial of the foregoing mr

| this m day of November, EZ}(}S to:

m u ﬁm, P.C.
21 || 10505 North 69™ Street, Suite 101
Scottsdale Armna 35253-1479

‘Mesa, Arizona 85207




Marc Budoff . .
| 111 West Monroe Street, Suite 1212
Phoenix, Arizona 85003-1732 ‘




'+ '11f1e/2005 11:21  480-483-7905

STATE OF ARIZONA
COUNTY OF MARICOPA

I, Brian Tompsett, Vice President of Johnson International, Inc.,

JOHNSON INTL

VERIFICATION

SS.

-117-

PAGE 02/082




ATTACHMENT 2



28

O 00 N9 O RN WON e -

N N RN N e e e e e e
W RN =2 S © ® QU & 9B ® R =3

Jur 07 2005

BEUS GILBERT rLLC
ATTORNEYS AT LAW
4800 NORTH SCOTTSDALE ROAD
SUITE 6000
SCOTTSDALE, ARIZONA 85251
TELEPHONE (480) 429-3000

Leo R. Beus/AZ Bar No. 002687 A
Britton M. Worthen/AZ Bar No. 020739
Linnette R. Flamgan/AZ Bar No. 019771

Attomeys for Plaintiff

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA.
IN AND FOR THE COUNTY OF MARICOPA

LENNAR COMMUNITIES Case No.: CV2005-002548
DEVELOPMENT, INC., an Arizona ’
corporation COUNTERCLAIMANTS’ RESPONSE
TO GEORGE H. JOHNSON’S
Plaintiff, COUNTERCLAIM

vs.
(Ass1gned to the Honorable Ruth H.
SONORAN UTILITY SERVICES, L.L.C., | Hillard)

an Arizona Limited Liability Company;
GEORGE H. JOHNSON and JANE DOE
JOHNSON, husband and wife;
BOULEVARD CONTRACTING
COMPANY, INC., an Arizona corporation;
PINAL COUNTY BOARD OF
SUPERVISORS, a political subdivision of
the State of Arizona; LIONEL D. RUIZ, in
his capacity as a member of the Pinal
County Board of Supervisors; SANDIE
SMITH, in her capacity as a member of the
Pinal Board of Supervisors; DAVID
SNIDER, in his capacity as a member of the
Pinal Board of Supervisors; JIMMIE
KERR, in his capacity as a former member
of the Pinal County Board of Supervisors; :
THE 387 WATER IMPROVEMENT : JUL - ¢ 2005
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DISTRICT, a Pinal County Improvement
District and a political subdivision of the
State of Arizona; THE 387 _
WASTEWATER IMPROVEMENT
DISTRICT, a Pinal County Improvement
District and a political subdivision of the
State of Arizona,

Defendants.

vs.

LENNAR COMMUNITIES
DEVELOPMENT, INC. an Arizona
corporation; LENNAR CORPORATION, a
Delaware corporation; ALAN JONES and
JANE DOE JONES, husband and wife;
MARK BITTEKER and JANE DOE
BITTEKER, husband and wife; JOHN
SUTHERLAND and JANEDOE
SUTHERLAND, husband and wife; JOHN
DOES and JANE DOES 1-X; ABC
PARTNERSHIPS I-X; ABC LIMITED
LIABILITY COMPANIES; XYZ
CORPORATIONS I-X,

Counterdefehdants.

Counterclaimants, for their response to George Johnson’s Counterclaim, State and
allege as follows:

L. Countérdefendants are without sufficient information upon which to form a
belief as to the truthfulness of Paragraph 1 and, therefore, deny same.

2. In response to Paragraphs' 2 and 3 of Johnson’s Counterclaim,

Counterdefendants admit that Lennar Corporation is a Delaware corporation located in

2
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Miami, Florida. Lennar Communities Development, Inc. is a division of Lennar'Corporaﬁon
and is authorized to do }b'usiness within the State of Arizona and is currently doing business
in Man'copa and'Pinal counties The Counterdefendants vdeny the remaining aliegations of
the Paragraphs 2 and 3 of the Counterclalm

3. In respondmg to Paragraph 4 of Counterclaim, Counterdefendants admit that

es are husband and wxfe and that they res1 in' Maricopa

Alan Jonea and ”J
County, Anzona, but deny the remarmng allegations contained therein.

4. In resporidmg to Paragraph 5 of the Counterclaim, Counterdefendants admit ’-
that Mark Bltteker and amara Brtteker are husband and wife and mrde Wrthm Maricopa
County, Anzona, bu e 4[‘y _theivremammg allegations contained therein. |

5. In respondmg to Paragraph 6 of the Courrterclaim, Countardefendants admit
that John Satherland ' résideg in Maricopa Cormty, Arizona, but dany the remaining
allegations contamed therem | |

6. Counterdefendants are wrthout sufficient information upon which to form a
belief as to the truthfulness of Paragraph 7 and, therefore, deny same.

7. Counterdefendants admit the allegations contained in Paragraphs 8, 9 10, and'
11.

8. Countcrdefendants admit the allegations contained in Paragraph 12.

9. Counterdefendarits are without sufﬁcient information upon which to form a
belief as to the truthfulness of Paragraphs '13 and 14, and therefore, deny same.

10.  Counterdefendants admit the allegations contained in Paragraph 15 of |

Johnson’s Counterclaim.

H:\10266\Lennar\Pleadings\Resp to C faim.doc
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li. In response to Paragraph 16 of Johnson’s Counterclaim, Counterdcfendants
admit that Pinal Copinty Board of Supervisors, as the Board of Directors for the the .387
Districts, advertised for f)roposals from utility service providers to be the service provider for
the 387 D1stncts but Counterdefendants deny the sufﬁcwncy of those advertlsements and

the remaining allegatlons contained in Paragraph 16.

- tetdefendants admit - the- allegations containe i

Johnson’s Comferclalm. e

13. Counterdefendants admit - the allegatlons contamed m Paragraph 18 of
Johnson’s Countercla:m.

14. In response to Paragraphs 19 and 20 of Defendant’s Counterclalm,
Counterdefendants allege that the document described therein was attached as Exhibit A to
the First AmendchompI‘amt-,and speaks for itself. Counterdcfendants deny any other
remaining allegations contéined therein.

15. Coﬁnterdefendants‘ admit the allegations contained in Paragraph 21 of
Johnsop’s Counterél_?.im.

16. In" response  to ‘Par'agraphs 22 and 23 of Johnson’s Counterclaim,
COunterdcfcndants allege that that the document described thérein was attaéhed as Exhibit B
to the First Amend,ed Complaint and speaks for itself. Counterdefendants deﬁy the
remaining allegations contained therein.

17. Counterdefendanté ére without sufficient information upon which to form a

belief as to the allegations contained in Paragraph 24 and, therefore, deny same.

H:\10266\Lennar\Pleadings\Response to Counterclaim.doc
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18.  Counterdefendants are without sufficient information upon which to form a
belief as to the truthfulness of the allegations contained in Paragraphs 25 and 26 and,
therefore, den};éame. -

19. In response to. Paragraph 27 of Johnson’s Counterclaim, Counterdefendants

admit that Lennar elther was under contract to purchase a real property or was the owner of

” \‘_D‘Smcts but deny . ai;

specnﬁcally admttted to herem

20. In response to. Paragraph 28 of Johnson’s Counterclalm, Counterdefendants :
admit that Lennar mtended to develop the real property for resxden’ual purposes, ‘but deny
any remaining aﬂegaﬁons riot speeiﬁcally admitted to herein. | |

21. Cou‘xllterdefendants’ deny the allegations contai_ned in Paragraph | 29 of
Johnson’s Coﬁhterclaim. . | |

22. In response to Paragreph 29(a) of Johnson’s Counterclaim, Counterdefendants

' deny the allegations contained therein.

23.  In response to Paragraph 29(b) of Johnson’s Counterclaim, Lennar admits that
it requested to be de-annexed froin the Districts after Johnson and Sonoran’s breaches of the
Master Utility Agreement entered into with Lennar and Johnson and Sonoran’s refusal to put

up financial assurances as required under the Water Supply Agreement and Wastewater

Supply Agreement, but denies any attempts to break up the Districts. Lennar denies the

remaining allegations contained in Paragraph 29(b).
24.  Counterdefendants deny the allegetions contained in Paragraph 29(c) of

Johnson’s Counterclaim.

H:\10266\Lennar\Pleadings\Resp to C Taim.doc
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25. Céuntercléimants deny the allegations contéined in Paragraph 29(d) of the
Counterclaim.

26; In response to Paragrﬁph 29(e) of Johnson’s Counterclaim, Lennar admits that
after Sonoran and JohnSon’s defaults under the agreements with both Lennar and the 387

Dlstncts and Sonoran s fallure to make sufficient progress on the wastewater trcatment plant -

and faxlure to post ﬁnanq( i rances, Lennar contacted the 387 Districts to enlisk ,'
ensuring that Sonoran and JoMson performed under the agreements with the 387 D1s1ncts
and Lennar. When Sonoran and Johnson’s breachw under the agreements were not
remedied, Lennar attemptedtobe de-annexed from the District because it lost conﬂdence
that Sonoran and/or thhson'fvbuld be abie to perform under the agreements and ¢Westw
the District to take action. Lennar admits that correspondence was sent to the Environmental
Protection Agency because Johnson was attempting to }wrongf‘h:lly expaﬁd his CAAG 208
permit to include property against the property owners’ wishes that Sonoran and/or Johnson
had no right to serve. 'COunterdefendants deny the remaining allegationé contained therein.

27. Im respohse to‘ Paragraph 29(f) of Johnson’é Counterclaim, Counterdefendants
deny the allegations Qontained mmm.

28. In respbnée to Paragraphs 30 and 31 of Johnson’s Counterclaim,
Counterdefendants deny vthe allegations contained therein.

29.  In response to Paragraphs 32 and 33 of the Counterclaim, Counterdefendant
Jones admits that aﬁef Sonoran and Johnson’s defaults under the Sonoran Management

Services Agreement with Lennar and its defaults under the agreements with the 387

Districts, and upon Johnson and Sonoran’s aftempts to wrongfully include property against

H:\10266\Lennar\Pleadings\Resp to C Taim.doc
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the property owners’ wishes in an attempted expansion of the Districts, Jones stated that -
Lennar did not w'ant‘ its property interest to be included in any future expansion of the
District and that any attempts to expand the 387 Distn'éts .to include Lennar’s property
interest was inappr’opriaté. Counterdefendants deny the ;eﬁlaining allegations éontained in

Paragraphs 32 and 33 of the Counterclaim. -

gndants deny the allegations contained in Paraggap

31.. In response to Paragraph 35 of the Counterclaim, Jones admltsthat it was a’
conflict of interest for Conley Wolfswdnkle, a major landowner (or cont:ouer of a large
portion of landj in the387 Di_stricts, to be an owner of Sonoran Utilities. Counterdefendants
deny the remammgallegatlons contained theren, .

32 I response to Paragraph 36 of Johnson’s Coﬁnterclaim,, Jones ‘admits that after
the meeting where; Jéhnsoh "stated that Conley Wolfswinkle, a majority landowner (or
controller of a ]arge" portion of land) in the 387 Diétn'cts, was alﬁvays part of Sonoran
Utilities, that thll’d patties were advised that this was a conflict of interest.
Counterdefendants"' deﬁy the remaining allegations contained therein.

33. Countérdefendants deny the allegations contained in Paragraph 37 of the
Counterclaim.

34. Couﬁterdefendants‘ deny the allegations contained in Paragraphs 38, 39,‘40, 41,
42, 43 and 44 of Johnson’s Counterclaim.

35. Coﬁnterdefendants deny the allegations contained in Paragraphs 45, 46, 47, 48,

49, and 50.
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36.  Paragraph 51 simply incorporates prior allegations of Johnson’s Counterclaim
and, therefore, Counterdefendants respond to those incorporated portions in the same manner
as previously stated.

37. Counterdefendants are without sufﬁment information upon which to form a

belief as to the truthﬁﬂness of the allegatlons contained in Paragraph 52 of Johnson’ s |

38, c@rﬁ;erdefendants deny the allegations contained in—Pa;agraphs 53, 54, 55, 56,
57,and58. - | |

39.‘-' Cmmterdefendants deny each and every allegation that is not. otherwxse'
admitted herein.

L AFFIRMATIVE DEFENSES
Counfefdefendénfs allege the following affirmative defenses:

1. Countérdefendants inéofporate by reference any and all claims and allegations set

forth in its First Amended Complaint.
2. Counterdefendants allege that they did not interfere with any business

expebtanciés, contract, or any other matter. |

3. Johnson’s counterclaim fails to state a claim upon which relief can be granted.

4. Counterclaimant repudiated the subject . contracts prior to | any alleged
“interference” and, therefore, cannot now sue for the benefit he may have received
thereunder.

5. Counterclaimant waived any claim to damages.
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6. ] ohnson is estopped from bringing any claim against Counterdefendants due te his
inequitable conduct. | |
7. Johnson’s claims are barred pursuant to the doctrine of unclean hands.
8. Johnson’s claims are barred by waiver;

9. Johnson 's clalms are barred by faﬂure of conSIderatlon ~

1(} Counterdefendants fgrth !
fraud, 1llegah,ty,*payment, ,'accord and'xsatiéfacﬁon, contributory ;'ﬁegligence, Ms release
license, lack of condmon precedent, repudlahon, antlclpatory breach of contract, rescission,
statute of frauds and statute of hmltatmns

11 Counterdefendants allege any and all other affirmative defenses set forth in

Rule 8 and 12(b) of the Arizona Rules of Civil Procedure that dlscovery may reveal to be

: appllcable

WHEREFORE having fully answered Johnson’s Counterclaim, Counterdefendants
request that this court enter its order as follows:

1. Granﬁng judgment in favor of Counterdefendants and dismissing Johnson’s
counterclaim with prejudice; | |

2. Awardihg Counterdefendants their attorneys’ fees and costs pursuant to Arizona
Revised Statutes §12-341.01; or otherwise |

3. For such further and such other relief as the court just and proper.
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DATED this 5% _day of July, 2005.

BEUS GILBERT PLLC
o
BM
LeoR. Beus J
~ Britton M. Worthen
Linnette R. Flanigan
4800 North Scottsdale Road
Suite 6000
Scottsdale, AZ 85251
Attorneys for Plaintiff
Copy of the foregoing hand- - '
delivered this 5B day of
July, 2005 to:
Honorable Ruth Hilliard -
Maricopa County Superior Com't
201 West Jefferson o

Phoenix, AZ 85003

Copy of the foregoing mailed thls B
day of July, 2005 to: o :

Lat J. Celmins :

Blake E. Whiteman

Michael L. Kitchen

Margrave Celmins, P.C.

8171 East Indian Bend, Suite 101
Scottsdale, AZ 85250

James M. Jelhson

Schleier Jellison Schleier, P.C.
3101 North Central, Suite 1090
Phoenix, AZ 85012

Jmmaﬁ 6§a}uu

10
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3101 N. Central Avenue
Suite 1090 . o

- Phoenix, Arizona 85012
Telephone: (602) 277-0157
Facsimile: (602) 230-9250

JAMES M. JELLISON, ESQ. #012763
. Attorneys for the Pinal County and 387 Districts Defendants

IN THE SUPERIOR COURT OF THESTATE OF ARIZONA
IN AND FOR THRE COUNTY OF MARICOPA
- LENNAR COMMUNITIES

’ DEVBI@RMBM}?]NCWJMMZOM.
- corporation,

SCHLEIER, JELLISON & SCHLEIER, P.C. - 7/{}0 |

V. A A W -

CASE NO. CYV2005-002548

REPLY IN SUPPORT OF MOTION
TO DISMISS

(Oral Argument Requested)

L
o

Plaintiff,

Put
[y

Vs,

SONORAN UTILITY SERVICES, L.L.C.,
N an Arizona limited liability company;
. .13 | GEORGE H. JOHNSON and JANE DO
gt "I JOHNSON, husband and wife;
: BOULEVARD CONTRACTING
COMPANY, INC., an Arizona corporation;
 PINAL COUNTY BOARD OF
" SUPERVISORS, a political subdivision of
. the State of Arizona; LIONEL D. RUIZ, in
his capacity as a member of the Pinal
- County Board of Supervisors; SANDIE
SMITH, in her capacity as a member of the
Pinal County Board of Supervisors; DAVID
SNIDER, in his capacity as a member of the
| Pinal County Board of Supervisors;
JIMMIE KERR, in his capacity as a former
. member of the Pinal County Board of
Supervisors; THE 387 WATER
.IMPROVEMENT DISTRICT, a Pinal
County Improvement District and a political
subdivision of the State of Arizona; THE
| 387 WASTEWATER IMPROVEMENT
1 DISTRICT, 2 Pinal County Improvement
District and a political subdivision of the
State of Arizona, .

O N S O o d oA b N

L

Defendants.

"ﬁé 1 | | SEP - 8 2005

N
G

4
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Defendants Pinal County Board of Supervisors, Lionel D, Ruiz, Sandie Smith, David
Snider, Jimmie Ker, the 387 Water Improvement District, and the 387 Wastewater Improvement |

and pursuant to Ariz. R, Civ. P. 12(b)(1)(2)&(6), hereby submit thelr Reply in support of their
" Motion To stxmss Plamuﬂ"s Complaint aga.lnst them. In its response, Plamtlﬁ‘ aoknowledges |
ek \ 3 i ﬁsaiﬂstthe-.'-.
PmalCountyandSS‘lDismctsDei‘mdants. Plainnﬁ‘oonhnuestoasmtclamuagainstmem _
County Board of Snpm'visors mdmdually, but cannot show a notice. of claim that names ay .
individual Supemsor as the potentxal target of any claim, The Notice of Claim that Plamnft‘ ‘{': ‘
prov1ded to the 387 DmmctsDofendants was not within 180 days of the fime the claims accrued,
Finally, Plaintiff has failed to state cognizable claims against the Pinal County and 187 ‘Districts |
Defendants. For all thess: reasons, the Pmal County and 387 Districts Defendants respectﬁmy 1
requestmatmemgrmmmmﬁonromm' o
This Motion is supported by the accompanymg'Mmorandnm of Pomts and Authorities -
. which is incorporated herein by this reference.
DATED this 1 day of September, 2005
SCHLEIER, LLISON & Smc

ar———— By. '

\rm,%on )
Attorneys forthe Pinal County and 387 Districts - |

Defendants

! The Pinal County and 387 Districts Defendants also believe it is proper, and request, that this
Coutt rule on their Motion For Change Of Venue first. If venue is changed, the Pinal County and . |
387 Districts Defendants assert that a ruling on this Motion would be properly decided upon by
the judge newly assigned by the Pinal County Supenor Court.

-9-

| Distict (collectively, the “Pinal County and 387 Districts Defendants"), by and through counsel, | *
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| September 15, 2004Noﬁeeofcmm,wmdueotedatme3s7msm<>tsmmse1veaorﬂmondm1 o
| ofth6387Distncts’waterandwastewatetu'eatmentconu'actors See Response to Motion To .|
Dismiss p. 5, lls lﬁ,p 6,113.4 6;p.7, s. 4-12, Therelsnotasmglenohceofdeﬁultor
| notice of claim that asserts a Mability claim ‘against any individual person, much !ess any o

" individual memberofthe Pinal County Board of Supervisors. .
~ Despite Plainuﬂ"s assertions, Cmm v. Superior Court, 186 Atiz. 351, 353,922 P24 316, |

' Although Plamtxﬁ‘ acknoWledges that it has not stated any ola:m agamst Pmal Count‘y, it s
continues to sssert claims against the individual meribers of tho Pinal County Board of 1
Supervisors, Plahzﬁﬁ’sclaimaagamstthemdmdual Supemsors must fail because there s no -
notice of claim whloh prosmts an actual claxm against any individual Supemsor ‘

318 (App..1996) controls the outcome of this issue: “[a] claimant who asserts that a pfubhc N !
| employee 8 conduct ngmg rise to a claim for damages was committed w:thm the course and |
scope of employment must give notice of the claim to botk the employee individually and to lns =

employer.”

purposes of the notice of claim statute. A.R.S. §12-820(5) defines “public employee” as “an
- employee of a public entity.” A.R.S. §12-820(1) defines the term “employee” broadly to include

Plaintiff ackriowledges fhat it is not suing Pinal County, a poﬁﬁoal subdivision of the séaie, 4

andxsnotentltledtopumﬁvedamagesagainstthemdmdualealCountyBoardofSupemsors
or the 387 Dlstncts T

.....

Plaintiff admits that all of i its. previous notices, whether they be the notlces of deﬁnlt or the

A meml:ief of a county board of supervisors is, without doubt, a “public employee” ifor '

-3-
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v

“an ofﬁcer, dtrector, employee, or servant, whether or not compensawd or part time, who is
authorrzed to perfonn any act or service, except that employee does include an mdependent
contractor.” The mdmdual supervisors are officers and directors who are authorized by statute to
| perform acts or services on behalf of the various counties. AR.S. §11-201, et. seg. By fuiling to .
serve a notice of clmm numng mdivndual supervisors as potenual defendants, Plamtlﬁ‘ has I
defeated the purpose of thesridtice of  ofihe
| _opportunity to evaluzte andresolvepotenhalclumsagmnstthmpﬂorto litigation.,

claims directed a8 those indwidual Supewisom must be dismissed.

SIRICIS TO PROVIDE
Although the Pmal County Board of Supervisors was involved in the creation of the 387
Districts, 1tdoesnotcontroltheDmtncts Rather the 387 Disﬁmtsmsupervisedbyasepante'

Board of Directors for the Districts. A.R.S. §48-908. While the actual people who serve as the

. the separation»of identity, as a matter of law, prevents an individual member of the Board of

| supervisors from being tisble for-any alleged filure of the 387 Distriots. This principle was

"recogmzed quite clearly in Hancock v. Carroll, 188 Ariz. 492, 498, 937 P.2d 682, 688 (App

acted as the board of 'supervisors and board of directors. In determining that the acts of 2 county
board of supervisors are complete and distinct from the acts of a board of directors of another

: éntity, the coﬁrt held as follows:

* “The business of a stadium district is not the business of the county
in wlnch it is located once a stadium district is ‘organized’ pursuant

. Having failed. to aerve mdmdual notices of claim on the named Supmors, Plainﬁﬁs 1.

PinalCqmty"?qlo!aﬁi_ofsupuvisoréareﬂxesamepeopleasthe_BoardofDirectm‘softheDisnicts, ‘.

1997). In Hancock the court determined whether & county board of supervisors could take any” |'
effective actibn in regard.to a properly-formed stadium district, even where the same pmons' . :
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to A.R.S. §48-4203 (Supp. 1996). Repeal of a resolution creating a
stadium district u%g characterized as a8 ‘necessary or proper to
carry out the duties, responsibilities and functions of the county.”
ARS. §11-251,05(A)1) (Supp. 1996). These duties are set forth in
ARS. §11-251 to 269.02 (Supp. 1996) and include no authority to
condtwttheaﬂ'airsofastadiumdis&ict. Such action would be in
conflict with the legislative intent that once a stadium district has
been established as a separate political subdivision of the state, all of
, 1?businessisc%nductedbyé}sownboa:dt§£tdgzctom, nottlic:ioard
o snpmarso aco 8 recognize same esiton
bothﬂxe"board , ax fist

The same primiples apply here. A.RS. §11-264 does not allow for the Pmat Couiity el
.BMofsmwmwmmmmmmmﬁmea

sewage system.” AﬂactionstakenaﬁeﬂheDisuictswaeformedmperﬁnmedexcvaelyby‘ -
thcmm’mecﬁwBoudxofmms,mifthosepersommﬂwmpmuﬂm )

BoardofSupcmsors See A.R.S §48-908 Inﬂnsme,mm&wdualmemberoftheliouﬁof

DnrectorsoftheDlstrictshasbeensuedinthatcapmty , .
Accordingly, any mdivxdual membet of the Pinal County Board of Supemsors is not a
pmpadefmdantmﬂnscase. ' -

“A cause of action accrues when a “pla.intlﬁ' discovers or by thé exercise of reasonable - :
diligence should have discovered that he or she has been injured by a particular defendant's

| negligent conduct.” Young v. City of Scottsdale, 193 Asiz. 110, 114, 970 P.2d 942, 946 (App.

1999); see aiso AR.S. §12-821.01(B). When that “particulsr defendant” is a public entity; | -

 official, or employee, then that ;‘discovery” triggers the obligation to file an A.R.S. §12-821.01 1
notice of claim w1thm 180 days “after the cause of action accrues.” : -

The crux of Plaintifs claims against the 387 Districts is that they failed to exercise the ‘
appropriate level of care in ensuring that its contractor, Sonoran, timely constructed facilities for.: ’
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the provision of water and wastewater gervices within the District, timely obtained necessary . | |
. permits for same, and timely and properly posted a performance bond. (See, Amended

Complmnt, paragraphs 33, 54, 87, 88, 91, 92). The following facts come directly from Plaiutxﬁ‘s
own allegations. As mly as July, 2003, Plaintiff sought alternative utility semces and de- "

" annexation from the 387 Districm as a result of Somran s lack of progress on the ﬂ\cilitxes,

Sonoran’s failured '
from the negotiation of ths servioe agreanents between the 387 Districts and Sonoran. (Amended

Complam.,paragrgphs Sl 57). On October 27 2003 lennﬁ'ente:ed into a MastarUﬁlity 4 .:.
Agroement for Water and Wastewater Facilities with Defendant Sororan. (Amended Complamt, T
-paragraph 65) The Master Utﬂity Agreement provided that the first phase of the wastewater :

treaunentfaczhtywouldbeopuanonalbyMay 15, 2004 and that Sonoran would obtain a -|

performance and payment bond. (Amended Complaint, paragraphs 67 — 71). On January .15, 1.
2004, Plaintiff agreed to a 90-day extension for first phase construction to August 15, 2004.

(Amended Complaint, peragraph 78). On March 15, 2004, Plaintiff provided Sonoran with a
Notice of Default under the Master Utility Agreement because Sonoran had not posted a -

' performance and payment bond, had filed to obtain an Aquifer Protection Permit, had not met the .
| facilities constmction scheduled, and its fatlme to perform created serious doubts regarding the‘:" '

August 15, 2004 First phase completion dates. (Amended Complaint, pmgmphs 84 - 89). Asof

| March 15, 2004, Plaintiff had already been damaged by Sonoran’s conduct through the-'
20 .

cancellation of & $3.96 million escrow. (Amended Complamt, paragraph 89)

Yet, Plaintiff, by its own allegations, failed to provide a notice of claim until after the 180 |

day period provided for by statuts. It is important to keep in mind that Plaintiff claims that the -
District breached various. duties by allegedly not requiring its contractor to post bonds, by ’
condoning conflicts of interest, by failing in customer service functions, by faulmg to mpéaediy, s
micet construction deadlines, and not removing the contractor well before the last cohstrﬁcﬁoh_ .
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deadline. All of these things were known on or prior to March 15, 2004 by Plaintiff’s own'
" admissions.  Accordingly, tic ultimate September, 2004 notice of claim simply came too late and -
Plsintif oan no longer maintain ts claims against the Pinal County and 387 Districts Defendants. |

AsthePhlalComtyand387DimictsDeﬁndantsnotedmthd:originaJMohon,public”"
| utihtyprovidemdonotoweaﬁdtmarydmm mdivxdualrate-paymthhintheterﬂtorythatthe:
uslty serves. Ss Wilson v. Harlow, 143 PUR. 49 512, 860 P24 793 (Okla. 1993). Agais ',
| mthouttheemstenceoftheﬁducmydw,asamatteroﬂaw, Plainﬁﬁ'sCoumVH failstostatea
claim upon which relief may be ganted. '
ImtsResponse,Platnhﬁ'oﬁ'ersnooasetosuggestthatauﬁhtymvidershouldbereqmred
to observe a fiduciary duty toward the persons receiving those utility services, 'Plaintiff first cites | o
-to FDIC v. Jacm}c,- 133 F.3d 694, 703 (9"‘ Cir. 1998) which mmly holds that “a corporate
directoris a ﬁdueiary of the corporation.” This unremarkable legal proposition has no application o
to the present case. Plainﬁﬁ'is a property developer The 387 Distrlcts Defendants are a provider At
of water and wastewater s«vioe pursuant to specific statutory authorization. The Plaintiff is not a
. shareholder, dxrector, supervisor, member, officer, or employee of the 387 Districts Defendants ) ' B
Plaintiff is merely the recipient of sea'vwcs for the property that it may own within district .
" boundaries. Likewise, Plaintiff’s citation to Arkinson v. Marguiart, 112 Ariz. 304, 306, 531 P2d
556, 558 (1975) has 2o applicable here. . Tn Askinson, the court merely recited the Jackson

- O O 00 N AN W b

proposmon that a corporate director owes a fiduciary duty to his or her corporatmn Finally, | = '

™~
[ ]

| Plaintir divects this Court to Cohen v, Kite Hill Community Ass'n, 142 Cal.App3d 642, 191 -

[ . ]
S ]

' CalRptr. 209 (1983). . In Cohen, the court reiterated a California rule that homeowmer’s - |

™
A

-1 associations owe & 'ﬁduciary duty to Amembexjs because they are contractually tasked by those same

]
N
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L}

’posmon of ownmhlp analogous to the ownership of a corpomtlon to its stockholders.” See ,

.approxxmatessuchaposlﬁon. A.R.S §48-901 et. seq.

ThemlemgedbyPlainﬁE thatagovanmentaluuﬁtyowesaﬁdnc&ydmytocustoruers
—18snextensxonofﬁduomrypﬂnﬂplesthatxsnotmeﬁtedhyﬂxelawandwhlchmayhaveawidc- .
rangnglmpactongovemmentsanduuhtypmvidm Oﬁmhmm,apubncnﬁlnymﬂﬁnapmﬁon‘ '

governmental entity, will ‘be the only provider of a given service A detmnaﬁon that the' '
relauonshpretween a utility and its customers is a ﬁduciaryonawﬂlhavewidemmmpm '
and a potential for substanhally increased litigation between a multitude of semge providers .and .}

Court to refrain-from recognizing a cause of action that is not merited by the law, which wﬂl
requn'e sweeping changes in the manner in which utilities are administered, and which could

create 8 substantial v_véve’ of litigation. _ ,

v PHA ' W T \‘r)l.ls o“u“ L'; S Tar s )

)“(Mﬂ CAN BE RELIED UPON TO !LL_,.; A
FTORY-BASED CIVIL TORT CLAIM, .

. statntory duties into claims for tort habxhty While breaches of cemm statutory maudates may '.

1 give rise to tort hablhty, those cited by Plamtlff are not among them.

-8.

members with handlmg a wide array of services including maintenance and repair of unlmes, A
lighting, sanitation, enforcement of zoning ordinances, and the like, Additionally, homeownef’é . _'
associations are compnsed and governed by their own members. A government run public utility 1
is not the same. 'The387mmmmobugated to provide discreto services in the areas of water
and wastewater and theircustomemarenotmember or duectors of the distriots. Indeed, m its..'

. Respotise, p. 13, Iis. § - 11, Thqeisnothingmtheenabhngstamtesfotsuchdum{sthateven,,ﬁ_;__,

' of this State, whiether the utility is govemed by a private company, quasi-public entity, or:f. o

anevengreatermulﬁtudéofciﬁzms. ThsPhalCountymd}MDie&ictDefmdmtsur.gethig'. o

In Count VIII of the Amended Complaint, Plaintiff attempts to tuin alleged breaches ofi 1
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Again, none of the cases cited by Plaintiff shed light on whether the statutory duties.in-

Plaintiff cites which comes closest fo analyzing whether violations of a statutory scheme can give'
rige to tort claims is Thomas v. Goudreauls, 163 Ariz. 159, 786 P.2d 1010 (App. 1990). In that
case, the court held that violations of the Residential Landlord and Tetiant Act can g;" (iise 10 8
| conchxdmg. the court was impreased, foremost, t At iRt the
Act itself ‘provides a temnt,a Iandlord or another aggrieved party” with “’damages or actual

‘}-damages”. forvmlatiomo'ydmffmtsechonsoftheAct.” Inth:scase,lenﬁﬂ’srelyonaseﬁeSOf

statutes that do not pmvide any’remedy for statutory breach.
Plaintiff lglores ” ﬁzely the fact that ARS. §48-909 lists the aoﬁvm« that m |

munedoesmtmomagﬁnstmyspeciﬂedhﬂmmddmmtadﬂforthe"pmmﬂonand
safetyofthe public.” SeaAlafkcev National Inv. Co., 181 Ariz. 586, 892 P24 1375 (App 1994)

Plaintiff also ignores that the other source of statutory breach, ARS. §48~92$ only
providesthatthe oontractorshall,beﬁ)reexecunngthecontract, ﬁlewiththesuperintmde:umh
“bond or bonds as requ:red under the provisions of title 34, chapter 2, article 2.% Title 34, chapter
i article 2, tA.R.S §34—221] is the statute that sets forth the procedural aspects of public.
construcﬁon projects, mcludmg the bonding and seécurity related to pubhc constructlon projects.

7| This specific statute is for the protection of the public entity involved in the contracting; it does |-

'  not exist for the “protectlon and safety of the public.” See Alaface, supra.

Plaintiff has not, and cannot, demonstrate that the statutory provisions clted by Plaumﬁ‘ in
‘the Amended Complamt are desagned to protect classes of persons from partioular hazards, rather
 than merely providing for the generat operation and mamtenance of improvement districts.

{7,

i

relation to a utilityi govemed by a public entity support tort causes of action. The case that | .

mmmmtmwmdermmmemncmorforpubnocomnim The | .
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VI. CONCLUSION. :
For all the foregoing reasons, the Pinal County and 387 Districts Defendants respectfully:

request that this Cou‘r't; dismiss Plaintiff’s Complaint.

. DATED this 1st day of September, 2005, O
. | SCHLEIRR, JELLISON & SCHLEIER, P.C.

ORIGINALmeneC sy of the foregoing
filed this 1st day ofSe‘potggzbgr, 2005, with:
| Clerk of the Cowt,

Maricopa County Superi

COPY oftlwﬁotesoins hand delivered
this 1* day of September, 2005t0:

| The Honorable Ruth H. Hilliard
201 West Jefferson Rosd -
Phoenix, Arizona 85003

| COPY of the foregoing mailed this 1
day of September, 2005 to: -

Linnette R. Flanigan
~ Beus Gilbert PLLC

4800 North Scottsdale Road
) | Suite 6000

- Scottsdale, Arizona 85251

- Lat]. Celmins -

) { Blake E. Whiteman -

Michael L. Kitchen

'| Margrave Celmins, P.C.

1 8171 East Indian Bend, Suite 101
Scottsdale, Arizona 85250

Michelle Leach

-10 -
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RECEIVED SEP 09 2005

BEUS GILBERT PLLC o - ,
ATTORNEYSATLAW * - { [ e
4800 NORTH SCOTTSDALE ROAD: S op o
SUITE 6000 : ’ '

SCOTTSDALE, ARIZONA 85251
TELEPHONE (480) 429-3000

Leo R. Beus/AZ Bar No. 002687
Linnette R. Flanigan/AZ Bar No. 019771

Attorneys for'Phinﬁﬁ
IN THE SUPERIOR COURT OF THE STATE OF ARIZQNA
IN AND FOR THE COUNTY OF MARICOPA

LENNAR COMMUNITIES DEVELOPMENT, | CaseNo.: CV2005-002548
INC., an Arizona corporation, ‘

Plaintiff, PLAINTIFF’S RESPONSE TO

| | o DEFENDANT SONORAN’S
v, . | MOTION TO DISMISS
fSONORANUTILITY SERVICES,LL.C., an | (Assigned to the Honorable
Anzonaﬁmedhabmtycompany etal, Ruth H. Hilliard)
Defendants. - (Oral Ai'gument Requested)

Plaintiff Lennar Communities Development, Inc. (“Lennar”) hereby submits its

Response to Defendant Sonoran’s Motion to Dismiss. Defendént Sonoran’s Motion to

|| Dismiss 1s mentless and, therefore, should be demed This Response is supported by the

accompanymg ﬁemorandum of Pomts and Authontles

MEMORANDUM OF PO]NTS AND AUTHORITIES
L INTRODUCTION .

In its Motion to Dismiss, Defendant Sonoran Utilities, LLC (“Sonoran”) attempts to
invoke the statute of limitations of the notice of claim statute as a basis' for dismissing

Lennar’s claims against it. Sonoran’s Motion is baseless. Neither Lennar nor any other entity

SEP -7 2005 -

H:\10266\Lennar\Pleadings\Response to Sonoran's Mtn to Dismiss.doc
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with claims against Sonoran was or is required to file a notice of claim with Sonoran prior to
initiating a lawsuit against it. The stat\ﬁory provisions requiring the filing of a notice of claim
apply only to a public entity or public employee. Sonoran is neither a public entity nor a
public 'éﬁiployee and, therefore, ihe statute is not applicable to it. In fact, Sonoran’s own

contract with the water and wastewater improvement district specifically provides that it is

| neither an emplbyee nor an agent of the water and wastewatet improvement district.

EFACTUAL Bg_\_ggGROUND :
After entering into a contract to purchase ummproved real propercy for the purpose of |

erectmg‘ e: idential homes on ﬂ1e property in an area of Mmoopa that did not have Water or
wastewater treatment services, Lennar and the other landovners in the area began to negotiate

with utility providers regarding the provision of wéter and waétewater services to the subjébt

| property and surrounding arces. (PlaintifPs First Amended Complaint, “FAC” 13, 14-16).
| After dd;e- rining that exisfing utility providers wer_e not attractive options because they were

15, | owned by‘ a substantiél fandowner in the subject area, Lennar and the other landowners

looked into forming an improvement district. (FAC 16,17). |
In reliance upon proniisds and representations made by George Johnson (*Johnson™),

the manager of Son@;gn, and Sonoran re

o S0

| (thmug& seller) and the other landowners s:gned petitions requestmg the establishment of a | =

domestic water and wastewater mprovement district with “qualified electors of the proposed
district” making up the five-member Board of Directors of the improvement district. (FAC 4,
17-29).

'Shortly thereafter, Johnson advised Lennar and the other area landowners that new

H\10266\Lennar\Pleadings\Response to Sonoran's Mtn to Dismiss.doc
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petrtrone to form the district would need to be signed. The new petitions provrded for the
Board of Supervrsors to be the Board of Dlrectors for the district and effeetlvely removed
Lennar and the other landowners ability to serve on the Board of Directors of the
improvement -district. (FAC 30). In order to'seeure Lennar and the other landowners’

srgnatures on the new petitions to form the improvement district, Johiison made additional

promises and representations that he had no intention of honoring In reliance upon the 1 o

repreeentations, promises and fraudulent omrssrons, Lennar through its seller, signed off « on .

ﬂre modified petmons to create the improvement drstnets (FAC 3 1-3 8).

The 387 Water and Wastewater Improvement Drstnets (“the Districts™) were

eetabhslieﬂ on May 21, 2003 in order to secure provrsron of water and wastewater utility o
servrces to the subject area. (FAC 7, 39) The Dtstrrets chose Sonoran to be the utihty S

: provrder for the Districts and entered into 4 Water Supply and Management Servrces'?

Agteement with Sonoran. (FAC 42-44 & Exh. A) 'Ihe Water Supply Agreement

Sonoran to provrde water delivery services to all resrdenhal and eommercral properties wrdﬁn 1

the area and to “construct... wells, pumps, storage ww treahnent plant(s), transmission aﬁd- +

dmmbutron lines, valves, servrees and meters.. nee&sary to supply water within ﬂre L -

Servrces reement (“Wastewater Treatment Agreement”) with Defendant Sonoran on June'
25, 2003. (FAC 946 & Exh. B). The Wastewater Treatment Agreement required Sonoran to
provrde wastewater services to all property owners within the area and [to] construct a

“wastewater collection system consisting of all wastewater treatment plant(s) transmission

H:\10266\Lennar\Pleadings\Response to Sororan's Mtn to Dismiss.doc

The Districts also entered into a Wastewater Treatment Collectron and Management 1 E
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within Pmal County (FAC 49).

|| Wastewater Facilities (“Master Utility Agreement”) with Sonoran on October 27, 2003, i

‘ reqmrem’&ﬂx that Sonoran take all actlons necessary to assnst nar i

|| bonds, falled to obtam the necessary permits durmg the time agreed upon, and failed to meet

H\10266\Lennar\Pleadings\Response to Sonoran's Min to Dismiss.doc

and colleetion lines, lift stations, pumps, valves, connections, storage and disposal facilities . .
; necessary to collect,. treat and dispose of all wastewater flows originating within the
district....” (FAC 48 & Exh. B). | |
Sonoran;s Water Supply and Wastewater Treatment Agreements with the Districts
were 30-yeaf renewable management agreements which granted Sonoran the right to own, -

manage: -aiid operate certain water and wastewater utlhty facﬂrhes on behalf of the Dlstncts
Lennar subsequently entered into a Master Utility Agreement for Water and 5

which granted Sonoran the right to piovide water and 'wastewdter treatment services to the

property:- (FAC 65, 66). In the Master Uity Agreement, the parties set forth a consiructloni 3

| sehedulethatmcludedareqmrementthatﬂleﬁrstphaseofﬂlewastewatetlreatnnentplantwas"" o

to be opetauonal on or before May 15, 2004 (FAC 67-70) The Master Utility Agreemeat‘
required - Sonoran to post a Performance and Payment Boﬁd wxﬂxm fifteen days v
exewtxon of the agreement (FAC 71) Addtuonally, the

granted Sonoran and Johnson an extensnon to complete the Phase I eonstruetxon (FAC 78) 1

The first phase of wastewater treatment plant was now required to be operational by Allgust B .
15,2004. (1d)

Desplte the specific requirements in the partles agreement, Johnson failed to post
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1| the construction schedule. (FAC 84-87)..

. On March 15, 2004, Lennar sent Johnson and Sonoran a N.otice of Default regarding |
Sonoran’zsg failure to begin construction on the facility, failure to timely post bond, and failure
to timely obtain the Aquifer Protection Permit, (FAC 87 & Exh. L). A copy of the Notice of
Default.was also sent to the Districts’ Board of Directors and the Pinal'County vAttorne‘.y’S o
Office. Sonoran failed to cure the defaults. (FAC 90). '

On March 25, 2004, Lennar notified the Board of Supervisors, the Pinal County |

Manager, and the Pinal County Attorney about Johnson and Sonoran’s defaults and that |
Sonoran and Johuson feled to cure the defilts despite being given Notice. (FAC 91, % & |
Exh. H). Lénnar similaly advised the Board of ‘Supervisors arid the Districts that Johnson | o
and Sonoran were in default under the Districts’ Agreements wnh Sonoran and that these ~1

defatﬂtswereﬂneatenmgLennarsc\nrentmvesnnentande@endxmres (FAC93&Eth) |

Lennar requested the Districts and Board of Superwsors to take action to remedy the defaults 1

namely “to temove Sonoran as the managerloperator of the Dlst:rlcts and replace Sonoran '

1| with a eompetent, qualified, adequately funded operator who does not have an interest in any

property located within the Dtstnct.” (FAC 94 & Bxh H) The Dlstncts and Board of

ffﬂéfaults nor did it take :

|| any actlon in response to Lennar 8 request to remove Sonorah as the manager/operator of the =

Dlstncts (FAC 98). 4
Nonetheless, on March 30, 2004 Lennar again notified the Districts and the Board ’of |

Supervisors of the continued defaults by Johnson and Sonoran and demanded that the Board |

| of Superwsors tenmnate the Management Serv1ces Agreement with Defendants Johnson and |

H:\10266\Lennar\Pleadings\Response to Sonoran's Mtn to Dismiss.doc
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‘Sonoran as a result of the defaults. (FAC 99, 100 & Exh. N). Defendants failed to act on
Lennar’s request and failed to control the situation and ensure the defaults were cured. (FAC
9 101).

Sonoran and Johnson continued to default under their agreement with Lennar by

failing to cooperate with Lennar in .timely signing forms for Lennar to obtain the necessary | .

governmental approvals and the lOO-year Certlﬁcate of Assured Water and further falled to

provide necessary information required by regulatory agencles for Lennar to achieve ﬁnal, |
approval for the water certificate causing Lennar’s plats to not be tlmely approved, (FAC 1

102, 103). Defendants Sonoran and Johnson also failed to oomplete construction and have‘ | i

-

the Phase I facilities operational by August 15, 2004. (FAC 104)

|  LEGAL ARGUMENT.

“Motions to dismiss for failure to state a claxm are not. favored under Arizona law ”"-j , |

State ex rel Corbin v. Pickerell, 136 Ariz. 589, 594 667 P.2d 1304, 1309 (1983) (cmng 1 |
Maldonaldo v. Southem Pac. Trans. Co., 129 Anz 165, 167 629 P.2d 1001, 1003 (App
| 1981)) In order to prevail under Rule 12(b)(6), Anz.R.va,P the defendant must show'iih 3
| | “beyond doubt that the plaintiff can prove no set offaets in support of h;s claim.” ___Mggrg,g .f ‘ | !
4 Eoderal Practics, §4234{1][s] quoting Conlgy ‘
. || consideration of a motlon to dismiss for faﬂure to state a clarm, facts alleged in the Complamt e

thson, 355 Us 43, A5-46 (1957). Iﬂ_'»' |

are assumed to be true and are treated in the light most favorable to the plaintiff. Ihomto,n |-

v. Marsico, 5 Ariz.App. 299, 425 P.2d 869 (App. 1967); see also Sierra Madre Dev., Inc. v S

Via Entrada Townhouses Ass’n, 514 P.2d 503 (App. 1973).

H:\10266\Lennar\Picadings\Response to Sonoran's Mtn to Dismiss.doc
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| protectlons of Ariz. Rev ”Stat §12-821 01. In fact,

A.  Sonoran Is Not A Public Entity And Is Not Entitled to A Notice of Claim

Sonoran’s blanket assertion, without any legal support, that it is entitled to the
lorotecﬁons of Ariz. Rev. Stat. §12-821.01 is misplaoed. Arizona Revised Statute § 12-821.01 | |
provides as follows: | |

A Persons who have clalms agamst a m!bhc «A tity ora pubhc .

~ employee shall file elatms wniun 130 ays-after the @ause of
action accrues. ST

A public entity is defined as the “state or any pohucal subdmsion of ﬂns"state Ariz. Rev V.
Stat. §12-820. A public employee is deﬁned as an employee of a pubhc entity”. Id. The_- "
“State” is defined as “any state agency, board, commission or department.” d .

Defendant Sonoran is neither the state :not' any pohtleal subdivision of the state | -

Sonoran is a limited liability company owned. and managed by‘ pﬁvate individuals and has 1

absolutely no ownership by the state nor is any pohucal subdxv:slon of the state Sonomn 1s -

merely a private company that contracted with the I
eontmewal relationship does aot bestow any addiumal A

Tlus faet is evidently clear from Sonoran s own monm-—ltf:oﬁ‘els absgglutely no case law o

stauxtmy language or any odler such basis for 1ts | . .;claim' M ;t is enutled to the 1

. both Sonoran s Water Supply and,d : :

Vent, Collectlon, And Management' 1

| Servxces Agreement entered mto w1th the Dlstncts speclﬁcally prov1de that Sonoran is « K

an independent contractor and not an agent or employee of [the Districts]”. See FAC, |

Exhibits A and B respectlvely (emphasls added).

R A

Although the language of a statute provxdes the primary evidence of the intent of the 1

HA\10266\Lennar\Pleadings\Response to Sonoran's Mta to Dismiss.doc
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1] litigation; and (3) to adwse the. leglslamre Whem settlmmt» Qu

\ subdmsmns To find otherwise would be to bestow addluonal protecttons and further btmdm 2
,'lttlgants who have claims against a private company or corporation that has contracted with

| the state m- any of its polmcal subdxvxsions

legislature, courts will also infer intent from the statute's purpose. See Sellinger v. Freeway

| Mobile Home Sales, Inc., 110 Ariz. 573, 575, 521 P.2d 1119, 1121 (1974). The “purpose

behind [the Notice of Claim statute] is three-fold: (1) to afford the agency the opportunity to

investigate the claim (2) to afford the agency the opportumty to . avoid costly

v. drizona, 138 Ariz. 528, 531, 675 P.2d 1347, 1350 (App. 1984) (citations omitted). “The |
idea is to provide the governmental agency with mformaﬁon so0 that it has an opporulltity to :
settle a citizen’s claim or to hugate it.” Hollmgsworth V. Czty of Phx, 164 Ariz. 462, 466, 793;.'
P.2d 1129, 1133 (App. 1990). o

 Itis clear from the purpose behmd the Nouce of Claim statute that it was not created to' i

protect pnvate corporatlons and companies that contmct w1th the state or any of its poliuoalf i :

Nonetheless, as set forth more fully in Lennar’s Rmponse to Dé éndant Pinal
and the 387 Distriots' Motion o Dlsmlss, Lennar tlmely ﬁled the Notice of Claun

14, 2004 for damagw; st o Distriots” fl

have Phase 1 operational by August 15, 2004. The Notice of Clalm was well w1thm the Y 80-‘ _? -
% :
day requirement of the statute. In any event, Lennar sent sufﬁcwnt qptlce of its potentxal ’

claims against Sonoran, the Districts and the Board of Superwsors as early as March 15, 2004

(Sonoran) and March 25, 2004 (the Districts and the Board of Supemsors) wherein each‘ ‘

entlty was. adv1sed of the defaults, the potentlal damages to Lennar as a result of the defaults

H:\0266\Lennar\Pleadings\Response to Sonorans Mta to Dismiss.doc
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|| copy hand-delivered this b 2" day

| Phoemx,Anzona 8503

and each entity was afforded the opportunity to remedy the defaults.

IV. CONCLUSION

Sonoran’s claim that it was entitled to a Notice of Claim is without merit. The

statutory provisions requiring a notice of claim do not. apply to Son‘ far g and, therefore, 1ts’

atternpts to seek dismissal of the claims agamst 1t based upon an alleged failure to ﬁle al|

timely notice of claun is ﬂl—founded. In any event, a Notlce of Claim was timely ﬁled.

| Therefore, denial of Sonoran s Motlon to Dismiss i is wauante¢

DATED this b‘ﬁ\ day of September 2005

BEUS GEBERT PLLC

Linnette R. Flamgan
4800 North Scottsdale Road, Suite 6000
Scottsdale, AZ 85251

. Atwmeys for Plamtxff

Original of the foregomg ﬁled and a
of September 2005 to:

Honorable Ruth H Hilliard

Copy of the foregoing mailed this b'm'
day of September 2005 to:

Lawrence C. Wright
WRIGHT & ASSOCIATES
Suite 3500 Financial Plaza
1201 South Alma School Road
Mesa, AZ 85210

H:\10266\Lennar\Pleadings\Response to Sonoran's Min to Dismiss.doc




[y

k. e e g e e s e

20

21
22
23

Y 24

25

|| Thomas K. Irvine

IRVINE LAW FIRM, P.A. -
1419 North Third Street, Suite 100

| Phoenix, AZ 85004

Attorneys for Defendant Sonoran , : g

James M. Jellison
Schleier Jellison Schle;er, RC.
3101 North Central, Suite 1090

‘| Phoenix, AZ 85012

Attorney for Defendants Pinal County Board of Superwsars & Ihe 3 87 Districts

LatJ. Celmms

Blake E, Whiteman

Michael L. Kitchen

Margrave Celmins, P.C.

8171 East Indian Bend, Suite 101

| Scottsdale, AZ 85250

Attomeys Jor Defendants Johnson & Boulevard

10
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BEUS GILBERT PLLC
ATTORNEYS AT LAW
4800 NORTH SCOTTSDALE ROAD
SUITE 6000
SCOTTSDALE, ARIZONA 85251
TELEPHONE (480) 429-3000

Leo R. Beus/AZ Bar No. 002687
Linnette R. Flanigan/AZ Bar No. 019771

Attorneys for Plaintiff
IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF MARICOPA

LENNAR COMMUNITIES DEVELOPMENT, | Case No.: CV2005-002548
INC., an Arizona corporation,
PLAINTIFF’S MOTION TO
Plaintiff, CONTINUE HEARING ON
DEFENDANTS’ MOTION TO

VS. DISMISS

Currently Set: October 14, 2005 at 8:30 am.
SONORAN UTILITY SERVICES, L.L.C., an |

Arizona limited liability company, et al., (Assigned to the Honorable

Ruth H. Hilliard)
Defendants.

Plaintiff, through counsel undersigned, hereby requests this Court continue the Motion
to Dismiss hearing currently scheduled for October 14, 2005 at 8:30 a.m. Lead counsel for
plaintiff is schéduled to be out of state on that date on a pre-planned and pre-paid vacation.
Plaihﬁff requests that this Court reschedule the hearing at a date and time convenient to the
Court after October 18, 2005. This Motion is made in good faith and not for the purposes of

delay.

H:\10266\Lennar\Pleadings\Mitn to Continue Hearing on MTD.doc
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DATED this )5t day of September 2005.

BEUS GILBERT PLLC '
By )

Original of the foregoing filed and a
copy hand-delivered this_ )3+ day
of September 2005 to: '

Honorable Ruth H. Hilliard
Maricopa County Superior Court
101/201 West Jefferson
Phoenix, Arizona 85003

Copy of the foregoing mailed this_2lst
day of September 2005 to:

Lawrence C. Wright

WRIGHT & ASSOCIATES

Suite 3500 Financial Plaza

1201 South Alma School Road
Mesa, AZ 85210

Thomas K. Trvine

IRVINE LAW FIRM, P.A.

1419 North Third Street, Suite 100

{ Phoenix, AZ 85004

Attorneys for Defendant Sonoran

James M. Jellison

Schleier Jellison Schleier, P.C.
3101 North Central, Suite 1090
Phoenix, AZ 85012

Leo R. Beus

Linnette R. Flanigan

4800 North Scottsdale Road, Suite 6000
Scottsdale, AZ 85251

Attorneys for Plaintiff

Attorney for Defendants Pinal County Board of Supervisors & The 387 Distriéts
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Lat J. Celmins

Blake E. Whiteman

Michael L. Kitchen ,

Margrave Celmins, P.C.

8171 East Indian Bend, Suite 101

Scottsdale, AZ 85250

Attorneys for Defendants Johnson & Boulevard
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SCHLEIER, JELLISON & SCHLEIER, P.C.
3101 North Central Avenue

Suite 1090 - :

Phoenix, Arizona 85012

Telephone: (602) 277-0157

Facsimile: (602) 230-9250

JAMES M. JELLISON, ESQ. #012763
Attorneys for the Pinal County and 387 Districts Defendants
IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
“IN AND FOR THE COUNTY OF MARICOPA

LENNAR COMMUNITIES g CASE NO. CV2005-002548
DEVELOPMENT, INC., an Arizona
corporation, '
Plaintiff, JOINDER IN PLAINTIFF’S MOTION
. TO CONTINUE HEARING ON
Vs. v ‘ DEFENDANTS’ MOTION TO DISMISS
SONORAN UTILITY SERVICES,

L.L.C., an Arizona limited liabili
company; GEORGE H. JOHNSON and ) (Assigned to the Honorable Ruth H. Hilliard) |
JANE DOE JOHNSON, husband and
wife; BOULEVARD CONTRACTING
COMPANY, INC., an Arizona
corporation; PINAL COUNTY BOARD
OF SUPERVISORS, a political

subdivision of the State of Arizona,

LIONEL D. RUIZ, in his capacity as a
member of the Pinal County Board of
Supervisors; SANDIE SMITH, in her
capacity as a member of the Pinal
County Board of Supervisors; DAVID
SNIDER, in his capacity as a member of
the Pinal County Board of Supervisors;
JIMMIE KERR, in his capacity as a \
former member of the Pinal County
Board of Supervisors; THE 387 WATER
IMPROVEMENT DISTRICT, a Pinal
County Improvement District and a
political subdivision of the State of
Arizona; THE 387 WASTEWATER
IMPROVEMENT DISTRICT, a Pinal
County Improvement District and a
political subdivision of the State of
Arizona, - - -

| Defendants.

SEP 2 9 2005
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Defendants Pinal County Board of Supervisors, Lionel D. Ruiz, Sandie Smith,
David Snider, Jimmie Kerr, the 387 Water Improvement District, and the 387 Wastewater
Improvement District (collectively, the “Pinal County and 387 Districts Defendants™), by
and through counsel, hereby join in Plaintiff's Motion To Continue Hearing On
Defendants’ Motion TobDismiss, but for reasons other than proposed by Plaintiff. The
Pinal County and 387 Districts ﬁefendants assert that it would be proper for the Court to
first decide the change of vemie issue befo_re setting oral argument or deciding upon the
motions to dismiss. - | | | |

DATED this 28th day of September, 2005.

SCHLEIE}(, JELLISON & SCHL% P.C.

\
es M. Jellison
Attorneya for the Pinal County and

387 Districts Defendants

ORIGINAL thand One Copy of the foregoing
filed this 28" day of September, 2005, with:

Clerk of the Court

Maricopa County Sléperior Court
201 West Jefferson Street
Phoenix, Arizona 85003

COPY of the foregoing hand delivered
this 28th day of September, 2005 to:

The Honorable Ruth H. Hilliard

201 West Jefferson Road
Phoenix, Arizona 85003

COPY of the foregoing mailed this 28th
day of September, 2005 to:

Leo R. Beus

Linnette R. Flanigan

Beus Gilbert PLLC

4800 North Scottsdale Road
Suite 6000

Scottsdale, Arizona 85251
Attorneys for Plaintiff




Lawrence C. Wright

Wright & Associates

Suite 3500 Financial Plaza
1201 South Alma School Road
Mesa, Arizona 85210

~

Thomas K. Irvine

Irvine Law Firm, PA

1419 North Third Street, Suite 100
Phoenix, Arizona 85004

Attorneys for Defendant Sonoran Utility Services, LLC

Lat J. Celmins

Blake E. Whiteman

Michael L. Kitchen

Margrave Celmins, P.C.

8171 East Indian Bend, Suite 101

Scottsdale, Arizona 85250

Attorneys for Defendants Johnson & Boulevard
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SCHLEIER, JELLISON & SCHLEIER, P.C.

3101 North Central Avenue
Suite 1090 .
Phoenix, Arizona 85012
Telephone: (602) 277-0157
Facsimile: (602) 230-9250

JAMES M. JELLISON, ESQ. #012763

Attorneys for the Pinal County and 387 Districts Defendants

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
"IN AND FOR THE COUNTY OF MARICOPA

LENNAR COMMUNITIES
DEVELOPMENT, INC., an Arizona
corporation, '

Plaintiff,
Vs.

SONORAN UTILITY SERVICES,
L.L.C., an Arizona limited liability
company; GEORGE H. JOHNSON and
JANE DOE JOHNSON, husband and
wife; BOULEVARD CONTRACTING
COMPANY, INC., an Arizona
corporation; PINAL COUNTY BOARD
OF SUPERVISORS, a political

subdivision of the State of Arizona;

LIONEL D. RUIZ, in his capacity as a
member of the Pinal County Board of
Supervisors; SANDIE SMITH, in her
capacity as a member of the Pinal
County Board of Supervisors; DAVID
SNIDER, in his capacity as a member of
the Pinal County Board of Supervisors;
JIMMIE KERR, in his capacity as a
former member of the Pinal County
Board of Supervisors; THE 387 WATER
IMPROVEMENT DISTRICT, a Pinal
County Improvement District and a
political subdivision of the State of
Arizona; THE 387 WASTEWATER
IMPROVEMENT DISTRICT, a Pinal

political subdivision of the State of
Arizona, R

| Defendants.

)

CASE NO. CV2005-002548

JOINDER IN PLAINTIFF’S MOTION
TO CONTINUE HEARING ON
DEFENDANTS’ MOTION TO DISMISS

(Assigned to the Honorable Ruth H. Hilliard) |

County Improvement District and a j

SEP 2 9 2005
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Defendants Pinal County Board of Supervisors, Lionel D. Ruiz, Sandie Smith,
David Snider, Jimmie Kerr, the 387 Water Improvement District, and the 387 Wastewater
Improvement District (collectively, the “Pinal County and 387 Districts Defendants™), by
and through counsel, hereby join in Plaintiff’'s Motion To Continue Hearing On
Defendants’ Motion To Dismiss, but for reasons other than proposed by Plaintiff. The
Pinal County and 387 Districts ﬁcfendants assert that it would be proper for the Court to
first decide the change of vem'le‘--is}sue before setting oral argument or deciding upon the
motions to dismiss. - | | " |

DATED this 28th day of September, 2005.

SCHLEIE*L JELLISON & SCHLEEE—IE P.C.

: \
es M. Jellison
Attorneya for the Pinal County and

387 Districts Defendants

ORIGINAL and One Copy of the foregoing
filed this 28" day of September, 2005, with:

Clerk of the Court

Maricopa County Slg)erior Court
201 West Jefferson Street
Phoenix, Arizona 85003

COPY of the foregoing hand delivered
this 28th day of September, 2005 to:

The Honorable Ruth H. Hilliard
201 West Jefferson Road
Phoenix, Arizona 85003

COPY of the foregoing mailed this 28th
day of September, 2005 to:

Leo R. Beus

Linnette R. Flanigan

Beus Gilbert PLLC

4800 North Scottsdale Road
Suite 6000

Scottsdale, Arizona 85251
Attorneys for Plaintiff
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Lawrence C. Wright

Wright & Associates

Suite 3500 Financial Plaza
1201 South Alma School Road
Mesa, Arizona 85210

Thomas K. Irvine

Irvine Law Firm, PA

1419 North Third Street, Suite 100
Phoenix, Arizona 85004

Attorneys for Defendant Sohoran Utility Services, LLC

Lat J. Celmins

Blake E. Whiteman

Michael L. Kitchen

Margrave Celmins, P.C.

8171 East Indian Bend, Suite 101

Scottsdale, Arizona 85250 .
Attorneys for Defendants Johnson & Boulevard

Voehaht? Wase i

Michelle Leach




