- JOHNSON UTILITIES, L.L.

5230 East Shea Boulevard * Scottsdale, Arizona 8525
PH: (480) 998-3300; FAX: (480) 483-7908

November 14, 2005

Brian Bozzo
Arizona Corporation Commission

1200 W. Washington Street
Phoenix, Arizona 85007

RE:  Johnson Utilities, L.L..C.: Compliance with Decision No. 68237
Quarterly Reports on the status of the pending La Osa and Sonoran litigation

ACC Docket Nos.: WS-02987A-04-0288

Dear Mr. Bozzo:
Pursuant to the above-referenced matter, Johnson Utilities hereby submits this
compliance filing in accordance with the Commission’s orders. Enclosed please find the court
documents for the La Osa and Sonoran Litigation attached hereto as Attachment No. 1 and
Attachment No. 2 respectively. Several of the court documents have been excluded from the
Docket Control filing due to their voluminous size as discussed in our November 10, 2005 letter
to David Ronald. Three copies of the following court documents are being filed with Earnest

Johnson, Director of the Utilities Division, for Staff to review along with one copy for your use:

La Osa

Complaint
First Amended Complaint
Motion for Designation as Complex Civil Litigation

States Initial Disclosure Statement
Third Party Disclosure Statement
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- JOHNSON UTILITIES, L.L.C

5230 East Shea Boulevard * Scottsdale, Arizona 85254
PH: (480) 998-3300; FAX: (480) 483-7908

If you need any additional information in regards to this compliance item, please do not
hesitate to contact me. Thank you for your time and consideration in this matter.

Siicetely,

4

Daniel Hodges
Johnson Utilities, LLC

Ce: Brian Tompsett, Johnson Utilities
Richard Sallquist, Sallquist, Drummond & O’Connor
Ernest Johnson, Director
Brian Bozzo, Compliance Manager
Docket Control
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- HUNT PROPERTIES, INC.; ATLAS

Jay Natoli, (No. 003123)

John M. DiCaro, (No. 017790)

Christopher G. Stuart, (No. 012378)

Scott W. Hulbert, (No. 021830)

JONES, SKELTON & HOCHULL P.L.C.
2901 North Central Avenue, Suite 800
Phoenix, Arizona 85012

(602) 263-1746

minuteentries@jshfirm.com

Attorneys for Defendants George H. Johnson
and Jana S. Johnson; George H. Johnson
Revocable Trust, and George H. Johnson and
Jana Johnson, Co-Trustees; Johnson
International Inc.; The Ranch at South Fork,
L.L.C.; General Hunt Properties, Inc.; Atlas
Southwest, Inc.

ARIZONA SUPERIOR COURT
MARICOPA COUNTY

STATE OF ARIZONA, ex rel., STEPHEN

Michael K. Jeanes, Clerk of Court
***Electronically Filed***
Michelle Paigen
LN Filing ID 5875135
May 23 2005 2:39PM MST

A. OWENS, Director, Arizona Department | NO. CV 2005-002692

of Environmental Quality; MARK
WINKLEMAN, Commissioner, Arizona
State Land Department; ARIZONA
GAME AND FISH COMMISSION;

GEORGE H. JOHNSON AND JANA

DONALD BUTLER, Director, Arizona JOHNSON'S MOTION TO DISMISS
Department of Agriculture; ARIZONA AND MEMORANDUM OF LAW IN

BOARD OF REGENTS, on behalf of the | SUPPORT
(Non-Classified Civil-Complex)

Arizona State Museum,
Plaintiffs,

V. (Assigned to the Honorable Rebecca A.

GEORGE H. JOHNSON and JANA S.
JOHNSON, husband and wife; THE
GEORGE H. JOHNSON REVOCABLE
TRUST, and GEORGE H. JOHNSON and
JANA JOHNSON, co-trustees; JOHNSON
INTERNATIONAL INC.; THE RANCH
AT SOUTH FORK, L.L.C.; GENERAL

SOUTHWEST, INC.; KARL ANDREW
WOEHLECKE and LISA WOEHLECKE,
husband and wife; JOHN DOE and JANE
DOES, husbands and wives, 1 through 10;
ABC CORPORATIONS, 1 through 10,

Defendants.

Albrecht)
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MOTION

Pursuant to Rule 12(b)(6), Ariz. R. Civ. P., defendants George H. Johnson and
Jana Johnson (collectively the “Johnsons”) move to dismiss plaintiffs’ complaint against
them because the complaint fails to state a claim against them individually. The Johnsons
are either owners, directors, officers, trustees, or managers of the various entity defendants
(which are comprised of three corporations, one trust and one limited liability company).
Although plaintiffs’ complaint alleges that the Johnsons are related to the various entities,
it does provide any allegation sufficient to disregard the separate legal entities and subject
the Johnsons to personal liability. Indeed, there are no substantive allegations against
the Johnsons individually. Because plaintiffs have not alleged anything that would subject
the Johnsons to individual liability, the Court should dismiss all claims against the
Johnsons for failure to state a claim. This motion is supported by the following
| Memorandum of Law.

MEMORANDUM OF LAW
L Factual Background |
Plaintiffs filed suit on February 14, 2005 alleging numerous causes of action

including common law trespass, breach of a state grazing lease, statutory trespass,
violations of Arizona’s native plant law on state and private lands, various water quality
and storm water discharge violations on private property and state trust lands, unlawful
killing of bighorn sheep, and the negligent destructlon of wildlife. In essence, plaintiffs
contend that the :'Various legal entities named as éeféndants: (1) conducted unéuthoriz_ed
grading and clearing of various lands; and (2) allowed goats to escape from property
owned by the entity defendants (which allegedly later infected bighorn sheep with an
illness).

In the complaint, plaintiffs name two sets of individuals, a trust, a limited
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liability company and three corporations as defendants, including: (1) the Johnsons; (2)
Karl Andrew Woehlecke and Lisa Woehlecke; (3) The George H. Johnson Revocable
Trust, and George H. Johnson and Jana Johnson, co-trustees; (4) The Ranch At South
Fork, L.L.C.; (5) Johnson International, Inc.; (6) General Hunt Properties, Inc.; and (7)
Atlas Southwest, Inc. Ina complaint that spans twenty-nine pages and one hundred and
twenty-three paragraphs, however, plaintiffs rarely mention the individual defendants
at all. Indeed, George and Jana Johnson are only mentioned in eight paragraphs of the
complaint and none of the allegations is substantive. See Complaint at§§6-11, 13 and
15. The sole allegations relating to the Johnsons are that:

e The Johnsons are husband and wife, acted on behalf of their marital
community and, “on information and belief,” George Johnson
“directed, ipproved or acquiesced in many of the acts and omissions
complained of herein.” See Complaint at § 6 (emphasis added);

e George and Jana Johnson are the co-trustees and beneficiaries of
defendant Johnson Trust and, as such, are liable for its actions. See
Complaint at § 7; ‘

e George Johnson is President, Jana Johnson is Vice President and the
J o%ngons are directors of defendant General Hunt, Inc. See Complaint
atq o;

e George Johnson managed the South Fork Property at issue in one of
the claims. See Complaint at q 9; ‘

e George Johnson is President/Treasurer and Jana Johnson is Vice
President/Secretary of defendant Johnson International, Inc. See
Complaint at § 10; : .

e George Johnson is President/Treasurer and Jana S. Johnson is Vice
Pr?lflldlentlsec(‘étalybfdefendantAﬂas Sotithwest, Inc. See Complaint

o The Johnsons or the other defendants were either owners of, or involved
in, the properties at issue. See Complaint at § 13; and

e The Johnsons are real estate developers that “directly or indirectly own
or control” the various entity defendants. See Complaint at § 15.

There are no allegations against the Johnsons claiming that they individually did
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any of the acts alleged in the complaint. Because there are no allegations that, if true,
would give rise to individual and personal liability, the Court should dismiss all claims
against them.

II. Legal Analysis

A. The Johnsons are not Froner parties solely because they own or are
involved with the legal entities that are named defendants.

There are no allegations that the Johnsons did anything to subject them to personal
liability. Rather, plaintiffs have named the Johnsons as indi\}idual defendants simply
because they have ownership interests in or serve as officers, directors, trustees, or
managers of the various legal entities that are defendahts.' Arizona has made it clear
in statutes and case law, however, that in all forms of legal entities, courts do not disregard
the legal form simply because an individual is a member, manager, officer, director or
trustee. Plaintiffs attempt to name the Johnsons is improper.

i. ' The Johnsons are not proper parties simply because they are

members or managers of a limited liability company thatis a
defendant. '

The Arizona Limited Liability Company Act specifipally defines who is liable
fo; the actions of a limited liability company. See A.R.S. §§ 29—60 1, et seq. A member,
manager, employee, officer, or agent ofa limjtgd liability cqihpany is not liable for the
obligations or tort liabilities of the limited liability compah}% sblély by reason of being
a member, manager, employee, officer, or agent of the limited liability company. See

AXS. §29-651." Likewise, a member of a limited liabilitf®ompany is not a proper - ‘

UARS. § 29-651 states:

Except as provided in this chapter, a member, manager, employee, officer or agent
of a limited liability company is not liable, solely by reason of being a member,
manager, employee, officer or agent, for the debts, obligations and liabilities of the
limited liability company whether arising in contract or tort, under a judgment, decree
or order of a court or otherwise.




1]| party in a lawsuit against the limited liability company simply by reason of being a
2 || member. See AR.S. § 29-656.2
3 In this case, because The Ranch at Southfork, L.L.C. is a limited liability company,
4 || thelimited liability company is required by law to have a managing member. Although
5| plaintiffs have alleged that George Johnson is the managing member of the limited liability
6 || company, he does notactively manage the property atissue and plaintiffshave notalleged
7 || anything other than his capacity as managing member of the limited liability company
S 8| tosubjectthe Johnsons to personal liability. Pursuant to the Arizona Limited Liability
-~
a, 9 || Company Act, therefore, the Johnsons are not personally liable for the alleged actions
~
S 4, 10| of The Ranchat Southfork, L.L.C.
g st
S };‘3% 8 11 ii. The Johnsons are not proper parties simply because they
E ggggg 12 are trustees of a trust that is a defendant.
§.§§a§§ 13 Contrary to plaintiffs’ erroneous legal assertion that the Johnsons are “personally ' ‘
z2 e ‘% . : i
’ :;’2) g " 14 liable as trustees for all the acts and omissions of the Johnson Trust complained-of [in
4] 15 the complaint],” Arizona law makes it clear that trustees are not personally liable for
2 .
S 16 acts of a trust simply for being a trustee. A.R.S. § 14-7307 states that a trustee is not
17 liable for the actions or torts of a trust unless there are facts to show personal liability:
A trustee is personally liable for obligations arising from ownership or
18 control of property of the trust estate or for torts committed in the course
19 of administration of the trust estate only if he is personally at fault.
2 ARS. § 14-7307(B) (emphasis added). | R
o1 “ s case, the only allegaticHis felating to the Johnsons atéthat they are the co-
99 trustees of the George H. Johnson Revocable Trust, another defendant in the litigation.
231 ;
ARS., § 29-656 states:
24 )
A member of a limited liability company, solely by reason of being a member, is not
25 aproper party to proceedings by or against a limited liability company unless the object
is to enforce a member’s right against or liability to the limited liability company or
26 except as provided in this chapter.
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Plaintiffs have not alleged anything else other than their erroneous legal conclusion that
the Johnsons are personally liable because they are trustees. Pursuant to A.R.S. § 14-
7307(B), therefore, the Johnsons are not personally liabl‘e for the alleged actions of the
George H. Johnson Revocable Trust.

iii. ~ The Johnsons are not proper parties simply because they

are officers or directors of a corporation that is a
defendant. ‘

It is well established that a corporate strucmre is a separate legal entity that has

the legitimate purpose of insulating individuals from personal liability for acts done on

behalf of the corporation. See Malisewski v. Singer, 123 Ariz. 195, 196, 598 P.2d 1014,

1015 (App. 1979) (citing Dietel v. Day, 16 Ariz.App. 206,492 P.2d 455 (1972)). Ithas -

always been the law in Arizona that when a corporation is legally created and authorized
to do business on its own, officers, shareholders and directors are not personally liable

for corporate liabilities. See Employer s Llabllgy Assurance Cogporatlon \A Lun 82
Ariz. 320,313 P.2d 393 (1957).

Inthis case, the only allegations relating to the J ohnsbns are that: (1) the Johnsons ,
are directors of defendant General Hunt, Inc. and George Johnson is President and Jana
Johnson is Vice President; (2) George J ohnson is President/Treasurer and Jana Johnson | ;
is Vice President/Secretary of defendant Johnson Interhational, Inc.; and (3) George
Johnson is President/Treasurer and Jana S. Johnson is Vice President/Secretary of |

defendant Atlas Southwest, Inc. Plamtlffs have not alleged anything else to support | )

individual hablhty for the alleged acts of the rporatlons Under the well-estabhshed

case law in Arizona, the Johnsons are not personally liable for the alleged actions of |

Gcneral Hunt, Inc.; Johnson International, Inc.; or Atlas Southwest, Inc.
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B. Plaintiffs have not alleged any basis to disregard the legal entities and

impose individual liability. v
The rule in Arizona is that courts will not lightly disregard the separate status
of legal entities and the party seeking to impose individual liability carries aheavy burden.
See Chapman v. Field, 124 Ariz. 100, 102, 602 P.2d 481, 483 (1979); Keams v. Tempe
Technical Institute, Inc., 993 F. Supp. 714 (D. Ariz. 1997). In Qrder to pierce the corporate

entity and attach personal liability to a corporation’s officers, shareholders or directors,
at aminimum, plaintiffs must prove that observance ofthe céfpbfate form would promote
injustice (Cammon Consultants Corp. v. Day, 181 Ariz. 231,889 P.2d 24 (App. 1994));
to observe the corporate form would result in an mjuéﬁcé (Gatecliff v. Great Republic
Life Insurance Company, 170 Ariz. 34, 821 P.2d 725 (1991)); or that the corporation
is undercapitalized and is only a sham (Keams, 993 F. Supp. ?at 714).

Inthis case, plaintiffs do not make any of those allegations. There is no allegation

“that the legal entities are the alter egos of the Johnsons, that the legal entities are :
inadequately capitalized or that recognition of the legal entities would promote an injustice -
or fraud on the system. Nowhere in plaintiffs’ complaint is tlierc any allegation tosupport
disregarding the separate legal entities and imposing persohal liability on the Johnsons.

Plaintiffs do not provide any factual basis for inc‘ludingthg individual defendants at all.

Indeed, the only allegation relating to the J ohhsbns that states anything otherthan =~
their status as officer, manager, director or trustee is one sentence in paragraph 6 of the

g ﬂ “complaint that states: “ Upon information and bfﬁ ,Defendant George H. Johnson- - |

directed, approved or acquiesced inmany of the acts and omissions complained of herein.”

See Complaint at 4 6 (emphasis added). Asan initial matter, on its face, the allegation

shows that there is no factual basis for such an assertion at this time because it is only

made “upon information and belief.” Secondly, the allegation only asserts a generic

and unspecified “many of the acts and omissions” that George Johnson allegedly directed, |

7
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approved or acquiesced in. It is clear from the qualifications on the allegation (and the
lack of any substantive allegations against the Johnsons) that there is nothing to support
that unwarranted conclusion. In such a case, even though well-pleaded material
allegations of the complaint are deemed true in ruling on a motion to dismiss, the Court
should not consider plaintiffs’ unwarranted allegations containing conclusions of law
orunwarranted deductions of fact. See Aldabbagh v. Arizona Dept. of Liquor Licenses
and Control, 162 Ariz. 415, 417-18, 783 P.2d 1207, 1209-10 (App. 1989). If, during

the course of the litigation, plaintiffs develop facts to state a claim against the individuals,
they should then seek leave of the court to amend their complaint to assert such a claim.
In the meantime, however, it is improper for plaintiffs to generically assert an
unsubstantiated and conclusory allegation “upon information and belief” in an effort
to circumvent the clear Arizona law stating that the Johnsons are not individually liable.
1"
i
1
1
"
Z
i
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III. Conclusion
For the foregoing reasons, George Johnson and Jana Johnson respectfully request
that the Court dismiss all claims against them individually for failure to state a claim.
RESPECTFULLY SUBMITTED this 23" day of May, 2005.
JONES, SKELTON & HOCHULL P.L.C.

By _/s/ Chris Stuart
Jay Natoli
John M. DiCaro
Christopher G. Stuart
Scott W. Hulbert
2901 North Central Avenue, Suite 800
Phoenix, Arizona 85012
Attorneys for Defendants George H.
Johnson and Jana S. Johnson; George
H. Johnson Revocable Trust, and
George H. Johnson and Jana Johnson,
Co-Trustees; Johnson International
Inc.; The Ranch at South Fork, L.L.C.;
General Hunt Properties, Inc.; Atlas
Southwest, Inc.

ORIGINAL e-filed and served
this 23" day of May, 2005, to:

The Honorable Rebecca A. Albrecht
101 West Jefferson, ECB 411
Phoenix, Arizona 85003

Terry Goddard, Attorney General
Craig W, Soland, Special Counsel
1275 W. Washington St.

Phoenix AZ 85007
Attorneys for Plaintiff

__/s/ Kim Okamura

1478361_1 9
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- GEORGE H. JOHNSON and JANA S.
. GEORGE H. JOHNSON REVOCABLE

Jay Natoli, (No. 003123)

John M. DiCaro, (No. 017790)

Christopher G. Stuart (No. 012378)

Scott W. Hulbert, (No 021830)

JONES, SKELTON & HOCHULL P.L.C.
2901 North Central Avenue, Suite 800
Phoenix, Arizona 85012

(602) 263-1746

minuteentries@jshfirm.com

Attorneys for Defendants George H. Johnson
and Jana S. Johnson; George H. Johnson
Revocable Trust, and George H. Johnson and
Jana Johnson, Co-Trustees; Johnson
International Inc.; The Ranch at South Fork,
L.L.C.; General Hunt Properties, Inc.; Atlas
Southwest, Inc.

Michael K. Jeanes, Clerk of Court
***Electronically Filed***
Michelle Paigen
LN Filing ID 5875482
May 23 2005 2:48PM MST

ARIZONA SUPERIOR COURT
MARICOPA COUNTY

STATE OF ARIZONA, ex rel., STEPHEN
A. OWENS, Director, Arizona Department
of Environmental Quahty, MARK
WINKLEMAN, Commissioner, Arizona
State Land De ent; ARIZONA
GAME AND FISH COMMISSION;
DONALD BUTLER, Director, Arizona
Department of Agriculture; ARIZONA
BOARD OF REGENTS, on behalf of the
Arizona State Museum,

Plaintiffs,

V.

JOHNSON, husband and wife; THE

TRUST, and GEORGE H. JOHNSON and
JANAJ OHNSON co-trustees; JOHNSON
INTERNATIONAL INC.; THE RANCH
AT SOUTH FORK, L.L.C.; GENERAL
HUNT PROPERTIES, INC.; ATLAS
SOUTHWEST, INC.; KARL ANDREW
WOEHLECKE and LISA WOEHLECKE,
husband and wife; JOHN DOE and JANE
DOES, husbands and wives, 1 through 10;
ABC CORPORATIONS, 1 -through 10,

Defendants.

NO. CV 2005-002692

DEFENDANTS GEORGE H.
JOHNSON AND JANA S.
JOHNSON; GEORGE H. JOHNSON
REVOCABLE TRUST; GEORGE H.
JOHNSON AND JANA JOHNSON,
CO-TRUSTEES; JOHNSON
INTERNATIONAL, INC.; THE
RANCH AT SOUTH FORK, L.L.C.;
GENERAL HUNT PROPERTIES,
INC.; AND ATLAS SOUTHWEST,
INC.'S MOTION TO DISMISS
CAUSE EIGHT OF PLAINTIFFS'
g]g(;))MPLAINT (NEGLIGENCE PER

(Non-Classified Civil-Complex)

(Assigned to the Honorable Rebecca A.
Albrecht)
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1esfc r;several reasons. Flrst: Plamtl

MOTION

Pursuant to Rule 12(b)(6), Arizona Rules of Civil Procedure, George H. Johnson
and Jana S. Johnson; The George H. Johnson Revocable Trust, George H. Johnson and
Jana Johnson, co-trustees; Johnson International, Inc.; The Ranch At South Fork, L.L.C.;
General Hunt Properties, Inc.; and Atlas Southwest, Inc. (collectively “Defendants”)
hereby move to dismiss Plaintiffs’ eighth cause of action (titled “Wrongful Destruction
of Wildlife—Negligence per se”) for failure to state a claim. See First Amended
Complaint at ] 105-114 (pp. 24-25).

For their eighth cause of action, Plaintiffs allege that Defendants are negligent
per se for allegedly causing the death of bighorn sheep after allegedly violating A R.S.
§§ 37-501 and 37-502 and 43 C.F.R. § 4140.1(a)(1). Plaintiffs fail to state a claim for
negligence per se under the state statutes because the alleged harm resulting from

'Defendants’ alleged actions is not the type of harm meant to be addressed by the statutes.

In short, the purpose of the state statutes is to guard against the removal of natural products
(such as timber, forage (grass), oil and gas, minerals, etc.) ffoni public lands, not the
“wrongful destruction of wildlife” as alleged hl’tlie‘First Amended Complaint. Because
the purpose of the state statutes is not to protect wildlife (naméljy bighom sheep), Plaintiffs

,cannot use an alleged violation of those statutes to support a negligence per se claim
| for alleged deaths of bighorn sheep. |

Plaintiffs fail to state aclazm for negligence per se under 43 C.F.R. §4140. l(a)(l)
'ffederal law to establisha

iffs are attempting to :

standard of care in a state negligence action. Second, the authonty relied upon by

Plaintiffs is not a statute passed by Congress, but rather aregulation adopted by an agency.
Finally, the regulation Plaintiffs rely upon only establishes the possibility of civil penalties

for violating terms and conditions in a Bureau of Land Management grazing lease. The
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regulation does not establish a g;aneral standard of care that would form the basis for
a claim of negligence per se relating to the alleged communication of disease from
domestic goats to bighorn sheep.

Plaintiffs cannot state a claim for negligencé per se under either the state statutes
or the Bureau of Land Management’s regulation. Accordingly, the Court should dismiss
Plaintiffs eighth cause of action.! This motion is supported by thé following memorandum
of points and authorities and by the factual allegations appearing in Plaintiffs’ First .
Amended Complaint and the exhibits attached thereto. :

MEMORANDUM OF POINTS AND AUTHORITIES
L Factual Background | » |

For their eighth cause of mﬁon (“Wrongful Destruction of -
Wildlife—Negligence per se”), Plaintiffs allege that inNoverilber2003, Defendants failed 'A
to control or restrain a goat herd existing on Defendants’ property, and that many of the
goats escaped from Defendants’ property and made their way to the Silver Bell Mountains
where a herd of bighom sheep are located. See First Aﬁ1ended Complaint at § 45.

Plaintiffs allege that after the goats escaped, they h'espassed over state trust lands and ool

federal lands to reach the Silver Bell Moumams Id at 1 106
Plaintiffs allege thatthe goats and the blghom shecp “commingled,” and
thatthe goats communicated mfectlous keratoconj unctwms (commonly known as “pink
eye” ’) and/or contagious ecthyma (a sevem skin rash) to numerous sheep Id. at q45. i
Fleast 21 sheep died from g#is

c;ntend thatasa result,{ ,

1mpamnent including “malnutrmon, falling from steep terram, or rthe inability to evade
predators.” Id. at § 49.

! This motion does not address Plaintiffs’ common law negligence claim (Plaiﬁtiﬁ's’ ninth cause of action), but
rather merely seeks dismissal of the negligence per se claim.

S relatmg tovisual




1 Plaintiffs contend that because the goats allegedly escaped and crossed
2 || over state and federal lands, Defendants violated two statutes — A.R.S. § 37-501% and
3|l 43C.F.R.§4140.1(a)(1).’ Plaintiffs contend that because Defendants allegedly violated
4 || those two statutes, Defendants are liable for negligence per se for the death of the bighorn
5| sheep.
6| IL Legal Analysis
7 A.  Plaintiffs cannot use A.R.S. § 37-501 to establish a standard of care
‘ for negligence per se in their claim relating to “Wrongful Destruction
G 8 of Wildlife.” ‘ 5
E]_; 9 Plaintiffs rely on one state statute, AR.S. § 37-501, asthe basis for their negligence
- _
§ TR 10 {| perseactionrelating to the alleged “Wrongful Destruction of Wildlife.” Plaintiffs’ attempt
Y 8% e . . .
;%) ?’3 % o § ¢ 11 || tobaseanegligence perse claimon that statute fails, however, because the express intent
< oN '
PEUNG . .
e E%t 2w 42 | ofthe statute is to provide a remedy for the wrongful removal of natural products (such
2 Frax (z) pl' y p
OPe z& . . . » .
5 ES 94 43 || astimber, forage for livestock, oil and gas, valuable minerals, etc.) from state land - not
. m g S Ny . . ’
& 14 || the alleged wrongful destruction of wildlife.
% 15 Arizona courts have adopted the Restatement (Second) of Torts (1965) on the
16 || issue of negligence perse. See Tellezv. Saban, 188 Ariz. 165,169,933 P.2d 1233, 1237
47 || 2 ARS. §37-501 states: |
A person is guilty of a class 2 misdemeanor who:
18 ; 1. Knowingly commits a trespass upon state lands, either by cutting down
or destmymg txmber or wood standing or growing thereon, by carrying away timber or wood
19 therefrom, or by grazing livestock thereon, unlmss he hasa lease or sublease approved by the
depanmem for the area being grazed.
20 ' 2. Knowingly extracts ormov&soﬂ, gas,coal,mmeral,em'ﬂl,mck, fertilizer
or fodilsf any kind or description, there i
21 : 3. Knowingly without m_;ures or removes any bulldn;g, fence or
] lmprovements on state lands, or unlawfully occupies, plows or cultivates any of the lands.
22 - 4. With criminal negligence exposes growing trees, shrubs orundergrowth .
standing on state lands to danger or destruction by fire.
23] ,
43 CF.R. § 4140.1(a)(1) states:
24 The following acts are prohibited on public lands and other lands admmlstered by the Bureau
of Land Management:
25 (a) Grazing permittees or lessees performing the following prohlbxted acts may be subject
to civil penalties under § 4170.1:
26 (1) Violating special terms and conditions incorporated in permits or leases{.]
4
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(App. 1996). Under the doctrine ;)f negligence per se, a standard of care mandated by
statute preempts the traditional common law negligence inquiry as to whether a defendant’s
actions were reasonable. See id. (citing Restatement (Second) of Torts (“Restatement”)
§ 286 (1965)). Accordingly, if the law imposes a standard of éare, failing to meet that
standard makes it unnecessary to determine the reasonableness of a defendant’s actions,
and a defendant violating that standard of care is negligent per se.* See id.
Few statutes establish a “standard of care” that uiggctsvnegligence per se. See
id, To establish a “standard of care” triggering the doctrine of negligence per se, the statute
must be intended to protect the specific class of persons invdlved from the specific harm
at issue in the negligence per se claim: | o
A court may adopt a statute as the relevant standard of care
if it first determines that the statute’s purpose is in part to
protect a class of persons that includes the plaintiff and the
fggfggs h:cxl'r?h téaahta(r)c[gun‘cd and againstthe parﬁculér action
Id. (citing Restatement § 286). If the statute at issue was nf)t intended to protect the
plaintiff or to protect against the type of harm allcged by pla“ihtiﬁ‘, the statute does not
establish a standard of care for negligence per se purposes_ and the plaintiff must rely
on traditional negligence theories to state a‘claim;‘*See id, (upholding dismissal of
 negligence per se claim because statute was not mtendedto protect plaintiff and therefore
did not create a standard of care); see also Restatement § 288.

Because Plaintiffs’ negligence per se claim in this case is based on the alleged

 wrongful destruction of ‘bighomn sheep by allegedly communicated by

trespassing goats, to state a claim for negligence per se ljnder AR S: §37-501, Plaintiffs
must be able to illustrate that the statute was intended to preclude that specific harm.
Asimplereview of A.R.S. § 37-501, however, illustrates that it does not address wildlife

4 Before liability attaches, however, Plaintiffs must still prove the remaining elements of a negligence claim,
including proximate cause and damages. See id
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commumcated by domestlc ammals

at all, let alone the alleged communication of a disease to wildlife by domestic livestock.
Indeed, A.R.S. § 37-501 specifically lists the type of harm it is designed to protect:

e “cutting down or destroymg timber or wood standing or growmg
[on state land]. . . .” See A.R.S. § 37-501(1)

e "carrying away timber or wood [from state land], by mowing, cuttin
Or removin ihay or grass [from state land], or by grazmg 1vestoc
> See AR.S. § 37-501(1);

e knowingly extracting or removing “oil, gas coal, mmeral earth, rock,
fertilizer or fossils” from state land. See A.RS. § 37—501(2),

e knowingly removing or damaging any “bulldmg, fence or
improvements” on state land. See A. R.S § 37-501(3);

U grgl’z;vgt('ﬂl )occupymg, plowing or cultlvatmg state land. See ARS.

e exposing “growing trees, shrubs or undergrowth standing on state lands
to danger or destruction by fire” with criminal neghgence See A.R.S.
§ 37-501(4). ,
Despite specifically listing timber, wood, hay, grass oil, gas, coal, minerals, earth, rock,
fertilizer, fossils, buﬂdmgs fences, improvements, u'ees shrubs and undergrowth, there
1is no mention of injuries to wild animals. See AR.S. § 37—501‘ ‘Tt is well established

in Arizona that a statute’s expression of spemﬁc 1tems mdlcates legislative intent to

~exclude unexpressed items. See Estate of’ Hernandez V. Arzzona Board of Regents, 177
8 ;}Arlz 244, 249, 866 P.2d 1330, 1335 (1994). Accordm,gly, 1t is clear that the statute
' ‘was not intended to protect against alleged harm to wﬂdllfe, espec1ally from diseases

" Because the staiute was not mtended to protect eﬁom diseases that could

- be communicated from trespassing domestic ammals even 1f Defendants violated the

statute, Plaintiffs cannot state a negligence per se claim usmg A R.S. §37-501. The
Restatement’s illustration shows the defect in Plaintiffs’ claim:

A statute, which requires that vessels trans ortmg ammals
across the ocean shall pen them separately, is construed




to be intended only to prevent sickness resulting from
conta%ion by close contact. A ships sheep by B’s ship.
His sheep are not separately penned, but are herded
together with other animals on the upper deck. Asaresult,
some of A’s sheep catch a disease from other animals, and
others are washed overboard by a storm. The statute
establishes a standard of conduct as to the infected sheep,
but not as to those washed overboard. '

Restatement § 286, Illustration 4. In this case, A.R.S. § 37-501 does not even mention
wildlife, and there is no indication that it was intended to protect wildlife from diseases
communicated by trespassing domestic animals. As with the Restatement’s illustration,

because A.R.S. § 37-501 was not intended to protect against the harm alleged by Plaintiffs,

W 0 ~N OO O s W N -

they cannot base a negligence per se claim on A.R.S. § 37-501.

-t
(=

O
3
S |
5 % §§ . Plaintiffs also cite A.R.S. § 37-502 as an alleged basis for their negligence per
§ ég g ég 12 se claim. First Amended Complaint at §§ 107 and 110. That statute, however, merely
éég 3%% .3 provides civil remedies for violations of A.RS. § 37—501. It does not establish any
. E g °B - independent standard of conduct. Moreover, when read in conjunction with A.R.S. §37- -
tt:;)‘ 14 501, A.R.S. § 37-502 supports dismissal. Subpart A of the statute prévides thataperson
g 15 who “cdnnnits any trespass upon state lands as defined by séction 37-501 is also liable
| 16 in a civil action . . . for three times the amount of the damé_tge caused by the trespass,
7 ifthe fréépass was willful, but for singie damages only if casiil Or;iﬁ’voluntary.” Subpart
18 C of AR.S. § 37-502 provides that the “damage provided for mthls section is the rate
19 per a(:i'e as determined for the year"fOr the appfaised can):zin.gédpacity of the lands”
20 (em o s §prlied). In other wao ;dam; es are baséd on f 6 gzing fee that should
h , | :: | havebgen paid had the trespgsser ;;operly 1ease§l the state land {ﬁiéiditionally, subpaﬁ
D allows the State Land Department to “seize and take any product or property unlawfully
23 severed from the land” and to “dispose of the product or ’propcrty so seized in the manner
24 prescribed by law for disposing of products of state lands.” This statutory remedy
z: contemplates the removal of timber, minerals or other products, and is inconsistent with




W OO0 N O A WON -

= S Y
- O

SUITE 800

PHOENIX, ARIZONA 85012

2001 NORTH CENTRAL AVENUE
“TELEPHONE (802) 283-1700
= Y
WO N

-t .
L3 I

S
~
Q.“
3
2
O
oS3
I
g4
>
3
~
o)
m
g
S

N =l md wh =
© W O N O

NN NN N NN
O O H DN -

the use of the statute to establish a general standard of care with regard to a domestic
livestock operation.
B.  Plaintiffs cannot use 43 C.F.R. § 4140.1(a)(1) to establish a standard

of care for negligence per se in their claim relating to “Wrongful
Destruction of Wildlife.”

Plaintiffs’ attempt to base a negligence per se claim on43 C.F.R. §4140.1(a)(1)
is even more attenuated than their reliance on the state statute. First, Plaintiffs are
attempting to apply a federal regulation to establish a standard of care for a state tort
claim. Second, the regulation relied upon by Plaintiffs is not a statute enacted by
Congress, but rather a regulation adopted by a federal agency. -Although some courts
have used administrative regulations to establish a standard of care for negligence per
se in certain circumstances, administrative regulations are not the preferred source of
anegligence per se standard of care and courts are more hesitant to rely on them for such
apurpose. See Restatement § 286, cmt. d (“The courts have tended to adopt administrative
standards less frequently than legislative enactments ). ;

Perhaps most importantly, 43 C.FR. § 4140.1(a)(1) does not prescribe any standard
of conduct, was not intended to address the type cf harm alleged in this case and was

not intended to protect state agencies (the,‘Plaiatiffs in this case). As discussed above,

.because Plaintiffs’ negligence per se claim is based onthealleged Wrongﬁll destruction

of bighorn sheep by a disease allegedly communicated by trespass‘ing goats, to state a

claim for neghgence per se under 43 C. F R. § 4140. l(a)(l) Plaintiffs must be able to

show that thé statute was intended to preciude that specific harm and’ vas intended to

protect state agencies. See Tellez at 169, 933P2dat 1237; Restatement §§ 286 and 288.

43 C.F.R. §4140.1(a)(1) does not mandate any particular standard of conduct, 1et alone
a specific standard of conduct to protect against the harm alleged in this case. The

regulation simply states that a grazing lessee may be subject to civil penalties if she




violates a special term or condition included in a Bureau of Land Management grazing

1
2 || lease. See 43 C.F.R. § 4140.1(a)(1). In addition, because the regulation relates to the
3 || Bureauof Land Management grazing leases, the statute was intended to protect federal
4 || lands administered by the Bureau of Land Managemeht — not state agencies and state
5| lands. For that reason alone, Plaintiffs fail to state a claim for negligence per se. See
6 || Tellezat169,933P.2d at 1237 (upholding dismissal of negligence per se claim because
7 || statute was not intended to protect plaintiff). v
G 8 In an effort to circumvent the requirement that a statute must specifically seek
Eé 9 || toprevent the alleged harm to state a claim for negligence per se, Plaintiffs allege that
g 2 g 10 || the Defendants’ Bureau of Land Management leases contain a sentence which states:
% ?(é §§§ 11 || “Toprotect desert bighorn sheep: no domestic sheep or goat grazmg will be authorized
'géég § % 412 || on public lands within 9 miles surrounding desert bighorn sheep habitat.” See First
“ E §§ gg 13 Amended Cemplaint at ] 109; Exhibits B andCtoFixstAmended Complaint. Plaintiffs”
ta")‘ ' 14 || attempt to rely on that sentence for a negligenee per se claim fails, hOwever, because
é 15 the language is merely a contractual obligatien - net a standard of conduct established
B 16 by the legislature. B \
17 Significantly, although that language} 1s contamed in the Bureau of Land
18 || Management leases, which were attached to"the Complamt, this sentence is not found

19 || in43 C.FR. §4140.1(a)(1), or in any other Bureau of Land Management regulation. |
Moreover, there 1s rno such condition or oﬂler pmhlbltlon "applic'able to domestic goats
¥$%¢ Exhibit A to First Amended

in the State Land epartment’s grazing lez

22 || Complaint. Thus, the grazing leases issued by the jS'tate itself conflict with the federal :
23 || lease, and undermine the use of the latter to establish a general standard of care under o

24 |j state law.
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Further, Plaintiffs are not a party to the Bureau of Land Management leases and

1
2 || certainly do not have any rights under the leases. Allowing a plaintiff to assert a
3 || negligence per seaction based on a contractual obligation (rather than a statutory standard
4 || ofcare)isalready once removed from the requirements of negligence perse. Allowing
§ || aplaintiff that was not even a party to that contract to assert the negligence per se action
6 || would be twice removed. - ,
7 Innsum, Plaintiffs cannot show that 43 C.F.R. § 4140.1(a)(1) establishes astandard
8 || ofconduct, was intended to protect state agencies and was intended to protect against
9 || the harm alleged in this case. Reliance on language contained in the Bureau of Land A
10 || Management leases is futile because those leéses only estabhsh acontractual obligation .
11 || (rather than a statutory standard of care), Plaintiffs were not parties to those leases and
12 || Plaintiffs’ own grazing lease does not contain any such langilege. Therefore, as a matter
13 || oflaw, Plaintiffs cannot assert anegligence per se claim under 43 C.F.R.§4140.1(a)(1).
14 /1 | o |
15| //
16| 7/
12 7
181 //

19j //

23 //
24| //
25| //
26

10




11 HL Conclusion
2 For the foregoing reasons, Defendants respectfully request that the Court dismiss
3 || Plaintiffs’ eighth cause of action (titled “Wrongful Destruction of Wildlife—Negligence
4| perse”) for failure to state a claim. |
5 RESPECTFULLY SUBMITTED this 23" day of May, 2005.
6 -
7 JONES, SKELTON & HOCHULL P.L.C.
U 8
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ARIZONA SUPERIOR COURT
MARICOPA COUNTY

STATE OF ARIZONA, ex rel.,, STEPHEN
A. OWENS, Director, Arizona Department
of Environmental Quahty, MARK
WINKLEMAN, Commissioner, Arizona
State Land Department; ARIZONA
GAME AND FISH COMMISSION;
DONALD BUTLER, Director, Arizona
Department of Agriculture; ARIZONA
BOARD OF REGENTS, on behalf of the
Arizona State Museum,

Plaintiffs,
V.

GEORGE H. JOHNSON and JANA S.
JOHNSON, husband and wife; THE
GEORGE H. JOHNSON REVOCABLE
TRUST, and GEORGE H. JOHNSON and
JANA JOHNSON, co-trustees; JOHNSON
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NO. CV 2005-002692
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COMI’LAINT

(Non—Clasmﬁed C1v11 Complex)

(Assigned to the Honorable Rebecca A.
Albrecht)
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| these laws are intended to cover only activity that

23 |

Pursuant to Rule 12kb)(6) of the Arizona Rules of Civil Procedure, George
H. Johnson and Jana S. Johnson; The George H. Johnson Revocable Trust, George H.
Johnson and Jana Johnson, co-trustees; Johnson International, Inc.; The Ranch At South
Fork, L.L.C.; General Hunt Properties, Inc.; and Atlas Southwesf, Inc. (collectively

“Defendants™) hereby move this Court to dismiss the seventh cause of action in Plaintiffs’

Complaint. See First Amended Complaint at 9 99-104 (p. 23). !

For their seventh cause of actlon, Plamtlffs allege that domestic goats

: escaped from their range and “commmgled” W1th b1ghorn sheep located in the Silver

' Bell Mountains, northwest of Tucson. Jd. atﬁ 45 and 100 Plaintiffs further allege that

Defendants’ livestock transmitted a bacterial mfectmn to the members of the herd causing

‘, the death of at least 21 sheep. Id. at gy 46 and 100 Plamtlﬁ's argue that the death of

thesheep wnsﬂMesanmﬂawﬁﬂhﬂmgofwﬂdhfeunderA.&S §17-301, et seq., which

, govems the taking and handlmg of w1ld11fe Id at‘l 102 As amatter of law, however,

{ sﬁrely directed at “taking”
ldlife (e.g., hunting, rapping and capturing animals). The death of animals indirectly

ed by ordinary land use act1v1t1es, such as f an tghching, does not violate

state wildlife laws.

v. Pennysaver, Inc., 130 Ariz. 585, 586, 637P.2d ,1088, 1089 (App. 1981). In considering

:,a motion to dismiss, all material allegations in a complaint are taken as true and read

n their Complaint, Plaintiffs have named as defendants a number of individuals and entities without attempting
to identify which defendant is responsible for what action. For the purposes of this motion, which is based on
whether Arizona wildlife laws apply to the alleged activities, it is not necessary to identify any individual defendants.

2
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inalight most favorabletoa plair;tiff. Loganv. F oreverLiyingProducts International,
Inc., 203 Ariz. 191, 192, 52 P.3d 760, 761 (2002). However, allegations that are mere
conclusions of law are not considered. Aldabbagh v. Arizona Dept. of Liquor Licenses,
162 Ariz. 415, 417, 783 P.2d 1207, 1209 (App. 1989).
II. FACTS ALLEGED

For their seventh cause of action, brought by the State of Arizona on behalf

of the Arizona Game and Fish Comrmssmn (the “Commlssmn”), Plaintiffs allege that

onor around February 2003, General Hunt Pr

es Inc. (“General Hunt”), purchased

a large ranch i in Pinal County Arizona known as the La Osa Ranch ‘Compl. at § 16.
| Plamuﬁ's allege that Defendants aumonzedthe-gmmng of domesuc goatsonthe LaOsa

Range Id. at939. Plaintiffs allege that mNovember 2003 Defendants failed to control
or restram the goat herd, and that many of the goats escaped from the LaOsaRange and

« made thexr way to the Silver Bell Mountams where aherd of blghorn sheep are located.
; Id. at1 45. P1a1nt1ffs allege thatthe domestlc goats andth bzghom sheep commmgl

wildlife laws simply do not apply to the death of wﬂdhfe indirectly caused by the

transmission of disease from domestic livestock thatjescape from a ranch.




- the following activities would be 1llegal
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; ®Mmofﬁleterm“take,”aswe

I B.© Definition of “Take.”

IOI. LEGAL ANALYSIS
A. Introduction.

Plaintiffs contend that the killing of any wild animal is “unlawful, when not
expressly permitted by law.” Complaint at §99. According to Plaintiffs, therefore, any
activity, regardless of the activity s nature or the intent of the actor, that results in the

killing of wildlife is a violation of Anzona law. Under Pla.mtlffs theory, for example,

cat.to go out31de and
‘ ;ackyard

A Phoenix homeowner. allow _
the cat kills a moummg dove in

A family is campi anano orcstncar Prescott, and
embers are blown their campfire, causing a fire that
destroys a grove of n'ees occup : squlrrels before it is

contained.

A north Scottsdale resldent,
Mountains, runs over a bull sn:
the back tire of his vehil

Anll'l‘lgatl()ndlstn erifral
remove silt and debris, chnsing a
to become stranded and die.

;e'ar‘;the McDowcll
that had coiled up under

' i y broad interpretation of the
mcldents would beillegal. As
acti;ymes that‘ e” wildlife, and the

There is‘ simply no basis for Pl
apphcable statutes, under which
explamed below, Arizona wildlif

limits the appﬁpation of Arizona

Pursuant to AR.S. § 17-1‘0}2, wildlife i;s"t‘he property of the state and “may be -
taken at such times, in such placés; in such niaﬁner aﬁd with such devices as provided :

by law or rule of the commission” k(emphasis‘ sﬁpplied). The térm “wildlife” is defined
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VARS § 17-101 (A)(18).

 of the term. Specifically, “take” was defined as "»,,‘f"'
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: and all lesser acts, such as disturbing or annoy
: dﬁwce » Laws 1929, Ch. 84, § 37 (empha&s supp.

: regulatmg activities that*

very broadly as “all wild mammals, wild birds and the nests or eggs thereof, reptiles,
amphibians, mollusks, crustaceans, and fish, including their eggs or spawn.” A.R.S.
§ 17-101 (A)(22). Thus, for example, various species of common birds, snakes, and
fish are “wildlife,” in addition to game animals such as deer, javelina and bighorn sheep.

As defined by statute, the “taking” of wﬂdhfe involves purposeful activities

directed at individual animals:

“Take” means pursuing, shooting, hummg,
killing, capturing, snaring or n
placing or using of any net or
manner that may resultinthe cap

tra ng,
wﬂ fe ggthe

"'qe ortrapina
; Hof diife.

Notably, the term “take” was defined | glslature in the initial version of

Arizona’s wildlife laws, and that definition is re

I of birds, animals, or fish, or collection‘of bir i nests eggs, or spawn or eggs of fish ‘_: ; N

and shall include pursuing, shooting, hunting llm

In 1929, Arizona was a rural
mte Whose economy was based on farmmg g and other agriculture activities.
18 unlikely that the leglslaxure, m : ﬁpréhénsive set of statutes
o vildite i

,,'thedeathofblrds ‘animals andﬁsh,asP aint]

hinalize all activities that result

Plaintiffs’ interpretation is contrary tothe p

of the term “take,” quoted above. This defmiti()ﬁ_ containsa series of verbs, thecommon V

2 The State of Arizona is reported to have had a population 6f435,573 persons in 1930, of which 66% resided ..
in rural areas. Arizona Statistical Abstract 2003 25 (6* ed. 2003) L

5

bly similar to the current definition s
't,hunting, capture, or kllllng [

,taking, snaring, netting i

acing or using any net or other n

; language éfthe statutory definition e




meaning of which connote actions specifically directed atkilling or capturing wild animals

9% ¢¢ b 1Y

or fish, i.e., “pursuing,” “shooting,” “hunting,” fishing,” “lrappmg, capturing,” “snaring”
and “netting” wildlife. In this context, the meaning of the word “killing” is limited to - '
similar types of purposive conduct. “{GJeneral words whiclt follow the enumerations
of particular persons of things should be interpreted as applicable only to persons or things
‘of the same general nature or class.” Davis v. Hidden, 124Anz 546,549,606 P.2d36, |
39 (1979), citing Yauch v. State, 109Arlz. 576 (1973) and City of. Phoemx v. Yates, 69 E s

i Arlz 68, 208P2d 1147 (1949).

i Here itis apparentthattheleglslature suseofthe
10 ywas not intended to expand the deﬁmtlonto cnmmal

® BN O AW N =

: activities that may result

2 us or

i , ,

ggig 11 " : mthedeathof awild animal, butmsteadtoremforce ,rmnalmngspeclﬁcally identified
g8 It :

§§§§ 12 f}actlvmes A contrary mterpretanon would ren'; I of the “take” definition

ggg‘l k,t‘_[‘.;sqperﬂuous Astatute shouldbemterpreted“wh ever p slble,‘sono clause, sentence

JONES, SKELTON & HOCHULL PL.C.
ATTORNEBYS AT LAW: .~ '

‘comprehenswe list of restrictions andregulatxons, mc the times when, and metheds
by which, wildlife may be taken. Oﬂlerstatutesregulatehuntmg andshootmg (e.g,ARS. S
§§ 17-304 and 17-305), interference with the nghts of hunters (AR.S. §17-316), and*"’* 1

24 |
25 the possession, storage and sale of wildlife carcasses (A.R:S. §§ 17-307 and 17-319).
06 Another statute regulates when and how bear and mountain lion may be captured and S

6




el

o SUITESD. .
. PHOBNIX, ARIZONA 88012~ -

ATTORNEYSATLAW

2601 NORTHCENTRAL AVENUE

W - W -~ O O b WN

- ekl
N e O

reproductlve success. A.R.8.§17-2

killed. AR.S. § 17-302. Various statutes regulate the use of trappers and guides, and
provide for the issuance of various types of licenses to take wildlife. See generally A.R.S.
Title 17, Ch. 3, Arts. 2 and 3. All of these regulated activities involve deliberate actions
¢”) wildlife. |

ARS. § 17-309 provides a comprehensive list of acts that violate Arizona’s wildlife

intended to kill or capture (i.e.,

laws. The list contains prohibitions against taking Wildlife ( l) out of season, (2) in areas
closed to taking, (3) in excess of bag hmxts (4) with unlawﬁ.ll devices, and (5) without
a license. Id. Likewise, the takmg of wﬂdhf : , y dlschargmg a firearm, or any other

dev1ce from any motorized vehlcle, mcludmg alrcraﬂ, mam, pOWerboat sailboatexcept -

tént w1th the definitionof

tt;e Commission authority

cally directed at klllmg or

of T itle 17 are inconsistent

>d Statutes does contain
( indirect orunintended
fe For example ARS.

7 authonzes the Commlss n to bring suit to restrain

or enjoin entities from dlschargmg or dumpmg mto a stream or body of water any

“deleterious substance which is mjunous to Wlldhfe ” Notably, the violation of these

statutes does not constitute an unlawful “taking” of wﬂdhfe.
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These provisions —in fact, substantial portions of Title 17— would be unnecessary
if all activities that kill or injure wildlife violate ARS. § 17-102, as Plaintiffs contend
inthis case.’ Plaintiffs’ view of the law conflicts with the well-established rule of statutory
construction that requires statutes dealing with the same_subj ect matter to be interpreted
in a manner that harmonizes each of them.

If reasonably practical, a statute should be explained in
conjunction with other statutes to the end that they may be
harmonious and consistent. Ifthe statutes relate to the same
subject or have the same gen d%lérp se — that is, statutes
which are anmatena—theyshoul :

- or should be construed together with other related statutes, as
though they constituted one law. As they must be construed

as one system govemedbyonesplntand cy, the legislative
intent therefor must be as ot alane from the literal
meaning of the wording of the statutes b also from the view
of the whole system of related stattes.  This rule of
construction applied even where the Stahutes were enacted at

different times, and contam no neferen  one to the other. .

Statev. Sweet, 143 Ariz. 266,269, 693 P 26921,7924 (1’985), quotmgState exrel Larson
v. Farley, 106 Ariz. 119, 122, 471 P24 731,734 (1970).,' Ris apparent from the laws
| apphcable to both wildlife and domestw llvesiockthat the leglslature did not intend to
f, k ’fsub,]ect farmers and ranchers to hablhty based v

. of wﬂd animals.

’:acjt;yx.t;' 5 xpdlrectly causing the death

3 The leglslature has enacted a comprehenslve regulatmy scheme dealmg w1th the ownershnp and handling of
domestic livestock, codified in Title 3 of the Arizona Revised Statutes ARS. §§ 3-1201 through 3-1481. The

term “livestock” means “cattle, equine, sheep, goats and swine, except feral pigs.” AR.S. § 3-1201(5). Therefore,
Plaintiffs> domestic goat herd, maintained on the La Osa Range, constltuted livestock under Arizona law. The
director of the Department of Agriculture “exercise[s] general supervision over the sheep and goat industries of
the state.” A.R.S. §3-1204(A). None of these statutes or their implementing regulations suggest that the escape
of domestic livestock from their range, which results in the spread of an infectious disease to wildlife species,
is a violation of Arizona law, or otherwise subject to regulation by the Commission under Title 17.

8
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1IV. CONCLUSION

Plaintiffs’ seventh cause of action is based on an erroneous interpretation of Arizona
law, and should be rejected by the Court. Arizona’s statutes governing the “taking” of
wildlife do not regulate activities that may indirecﬂy result in the death of wild animals.
Given the comprehensive nature of Arizona’s wildlife laws (1n addition to the laws
goveming livestock ownership and handling), it isapparent thatﬁose laws regulate and,

in some cases, proscribe activities that are purposwely dlrected at killing or capturing ;

,wlldhfe (e.g., hunting, fishing or trapping ammals), and do notextend to diseases alleged ot

to have been incidentally communicated by hvestock grazed on arange or similar sorts o

of mdn'ect impacts caused by lawful land use actlvmes Aocordmgly, evenifthe factual
allegatmns in Plaintiffs’ Complaint were u'ue, the transmlssmn of disease by domestic

goats resulting in the death of bighor sheepiis not acuonable under Title 17, and Plaintiffs’

'seventh canse of action should be dlsrmssed

RESPECTFULLY SUBMITTED this 23"i day of May, 2005.
JONES SKELf;pN & HOCHULL P.L.C.

BY /s/ ChnsStuart
Tay Natoh.: e
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ARIZONA SUPERIOR COURT
MARICOPA COUNTY

STATE OF ARIZONA, ex rel., STEPHEN
A. OWENS, Director, Arizona Department
of Environmental Quality; MARK
WINKLEMAN, Commissioner, Arizona
State Land Department; ARIZONA

GAME AND FISH COMMISSION;
'DONALD BUTLER, Director, Arizona
Department of Agriculture; ARIZONA
BOARD OF REGENTS, on behalf of the
Arizona State Museum,

Plaintiffs,
V.

GEORGE H. JOHNSON and JANA S.
JOHNSON, husband and wife; THE
GEORGE H. JOHNSON REVOCABLE
TRUST, and GEORGE H. JOHNSON and

JANA JOHNSON, co-trustees; JOHNSON |
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| SUPPORT OF THEIR MOTION

TO DISMISS
(Non-Classified Civil-Complex)

(Assi%gccd to the Honorable
Rebecca A. Albrecht)
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The State conceded in its Response that it is not pursuing:

1. In((iiividual claims for personal liability against Mrs. Johnson !;
an

2. Personal liability against Mr. Johnson Wlth respect to Counts 7,
8, and 9 of the First Amended Complaint2

If the State had not made the above statements in its Response, there would be
no way ofknowing, based on a diligent and careful readmg ofthe First Amended Complamt,

thatthe State was not pursuing personal liability clalms agamst Mrs. ] ohnson, or that several

| of the State’s causes of action did not seek personal liat

";“Pfe‘:lsel}'ﬂlepomt of Mr. and Mis. Johnson’ sMotlontéDlsmlss The State hasnotpleaded

w&-i O A WN A

| : ,/,law, a plamuﬁ" s complaint may not rely on concl'f ons of law in place of material factua] | -

'ATTORNEYS AT LAW
... 2901 NORTH CENTRAL AVENUE

; \agamst a defendant In analyzmg the suﬂic1
such legal conclusions and unwarranted ]
cond cted, there is nothmg left to support an,‘ 7
n 'nally liable — save allegations that recite ris stams®s an aﬁ"icer of various business
mtl Wh;ch are also defendants in thls, ase. . matt of law, such allegatlons : -

' "Ons When that analysis 1s

JONES, SKELTON & HocHULIL, P.L.C.

23

24 . V
! Plaintiff’s Response to George H. Johnson’s and Jana Johnson’s Motion To Dismiss and
25 || Memorandum of Law In Support (“Response” ,atp. 8 7).

261l 2Idatp.5 [fn4]

'tyagamstMr Johnson. And that o

-l facmal alleganons respecting Mr. and Mrs J ohnson that put‘them on notice of the clanns | = £

| 'Ihegravamenoer and Mrs. Johnson sMou ’ to'Dlsxmss is that, under Arizona |

>ductior from facts to supportaclalm ' |
Laz mplaint, this Court must eXClude;* i

M “‘Johnson should be held, e
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i of quuorchenses and Control, 162 Anz. 415 783 P.Zd 07 (App 1989); Verde Wat.
{| & Power Co.v. Salt River Valley Water Users* Association 1,22 Ariz. 305, 197P. 1927(1921
| 2 3. Moore, Federal Practice, 12. 08 (2d ed. 1975). In. '
| }{hty 8 plan to develop a roadway through the Phoenix Mou: )

,represented a taking of property wi out due process

treats a director or officer’s personal liability as an individual tort that is not derivative of
the corporation’s alleged conduct. The State’s First Amended Complaint, treats Mr. Johnson’s
liability as derivative of the alleged conduct of five distinct business entities and must be
dismissed. Also, several of the theories advanced by the State in its Response are
unrecognized in Arizona, including a theory which purports to hold Mr. Johnson liable as

a trustee of the Johnson Irrevocable Trust for alleged breach of contract, and one which |
purports to hold him liable under a “respon31ble corporate ofﬁcer doctrine.” |

Ari
; MComplamt Sufficiently States a C!alm ' j ‘
- When considering amotionto d1$mlss well pleaded : atenal allegatlons are taki
as adimtted, but conclusions of law or unwarranted deduct: s f factare excluded. Fo
v.City of Phoenix, 21 Atiz. App. 146,551 P.2d 595 (1976)”* Idabbaghv. drizona Departme

e  plaintiffs alleged that th
q ', Wilderness Preserv
law. 'Accordmg to the court, “th

" def ' dants’ conduet were legal

aside the conclusions of law and the unwan'anted deductlons of fact in [Counts I and III]'
of plaintiffs’ complaint, we find nothing remains upon whlch the court could grant rehef i
Id. at 150, 151, 551 P.2d at 598, 599. |




11 B. The “Material Allegations” Against Mr. Johnson in the State’s First
Amended Complaint Are Really Legal Conclusions That Are Unsupported
2 By Any Alleged Facts.
3 The State’s First Amended Complaint states at Paragraph 6 that “upon information
4 || and belief, George H. Johnson directed, approved, or acquiesced in many of the acts or
5 || omissions complained of herein.” The State claims at Paragfaph 7 that “George and Jana
6 Johnson are personally liable as the co-trustees of the Johnson Trust.” And at Paragraph | S
7 70, that the Johnson Trust “directed ’an,d/or knowingly permi‘;ted the trespasses alleged m
paragraphs 32,34-37 and 57-65.” These statements are not facts at all. Rather, the statements -
S 8| are taken directly from the holding in Bischofhausen, Vasbinder & Luckiev. D. W. Jacquay.
ol 9 \| Mining and Equipment Contractors Co., 145 Ariz. 204, 700 P:2d 902 (App. 1985).
§ ;g 5 10\ Bischofhausen, Division Two of the Court of Appeals heldthat '(;gixporate directors are no
H §§§§ 11 || personally liable for torts committed by the mrporahon unless they “participate or have
‘g% 8Eey 12 knqvvlo;dge amounting to acquiescence or be guilty :"pf neg ence in the management o
g Eg §§ 13 sup#xjvision of the corporate affau'scausmg or comnbutmg ' injury.” Id. at 210, 211
8 g 14 | 700 P.2d at 908,909 citing‘Jabcze/nékiV. Southern Pacific rial Hospitals, Inc.,; 119
§ 15 Anz. 15, 579 P.2d 53 (App- 1978); see also Keams v. Tempe Technical Institute, Inc., 993
S g || F-Supp. 714,726 . Arizona 1997) but see State ex rel. Corbin v. United Energy Co
i || of America, 151 Ariz. 45, 50, 715 752, 75’7 (App. 1986) (“It i
1? 'dire¢tor or officer of a corporation ‘individually liab
18 representatzons ofhis own orin whlch ’

-]

’may[be in furtherance of the corpore

20 || at730 (1985); L.B. Industries v. Smith, 817 F. i
21 {| must “spééi jcally direct, actively parti 1, OF owingly acqui
', 22 || wrongdoing of the corporation or its officers) (emphasis ‘addéyd'f
24 || 3 Although L.B. Industries did not involve a motion to dismiss, the court’s holding is | i
instructive because it required plaintiffs seeking torender corporate officialspersonally | -
25 || liable for corporate activities to plead “specifically.” Here, Plaintiffs have not pleaded =~ |-~
with any specificity with respect to the claims agamst Mr. Johnson, and asaresultthose” = |
26 || claims must fail. ; o e ,

4
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Paragraphs 6, 7, and 70 of the First Amended Complaint advance legal conclusions
that Mr. Johnson is personally liable in tort in the same manner as the Folk plaintiffs. Like
the Folk plaintiffs, the State alleged no facts (whether on information and belief or otherwise)
that would put Mr. Johnson on notice of acts or inactions allegedly undertaken by him that
would subject him to the extraordinary measure of personal liability for alleged corporate
negligence.* See Albers v. Edelson Te echnology Partner;s L.P., 201 Ariz. 47,31 P.3d 821 -

| (App. 2001) (cause of action for breach of fiduciary duty betWeen “co-venturers” dismissed - |

where “[t]he complaint mentions the term only once inpassiﬁg inthe prefatory section. The‘
term does not appear again in the 31 page complamt They never allege any duty amsmgff |
out of the status of co-venturers.”). o

The requlrement that plaintiffs allege material allegatxons of fact: agamst a defendant ¢ ,;
is not met in this case by the State’s mere recntatlon of the Johnson $ status as corpor. sl

officers. SeeFirst Amended Complaint, 1Y7,8, 10 11 (1dmt1fym,ng -and/or Johnson’s status

 as corporate officer, director, etc. in five dlstmct busmess ent:t:es) An alleganon that Mr ‘ ;
Johnson was affiliated with any business entity defendam 1s not sufﬁcxent to state a clalm f{: i
upon which rellef can be granted. In Arlzona, dlmctor or ofﬁcer of & corporation is notf : .
: ,v:;.lpersonally hable for the corporation's wrongful " duct “me ly by virtue of the office they 5
;:fhold " Bischofshausen, 145 Ariz. at 210, 700 P2d at 908> And the failure on a corporate

‘ Federal cuses cited by the State for the propos $fithat it is enti to pleed on information -

1 ,ﬂ‘belxef Langadzﬁbi?‘v *American An‘lmes, l99F 5% 000), ‘Perington Wholesale, .+ |-
“Inc.v. Burger King Corporation, 631 F.2d 1369 (10"Cir. 1980), and Carrollv. Morrison Hotel = [ =

, and beli m not instructive. Thei issue before theCourt is not simply that the State set forth
lie whether the subject statements are -
made on information and

‘Corporation, 149 F. 2d 404 (7* Cir. 1945), shed 1o 1ght on the issue before the Court.

liable for such ?resentatlve acts unless acting on behalf of an undisclosed principal”);
Alexie Inc. v Ol
(no liability where officer status was merely titular); Rodrzguez v Nishiki, 65 Haw. 430,

653 P.2d 1145 (1982) (no liability where officer’s role limited to fulﬁlhng corporate e

formalities and allowing name to be used in corporate documents)

5

S See also Leonardv. McMorris, 63 P.3d 323 (Colo 2003) (“corporate officer acting o e
inhis orherrepresentative capacity and within his or her actual authority isnotpersonally |~

South Bottle Shop Corp., 179 Ga. App. 190, 345 S.E.2d 875 (1986) =
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officer’s part to perform official functions or maintain corporate formalities is not enough
to trigger personal liability. See Keams, 993 F. Supp. at 723. There are no facts that would
notify Mr. Johnson of the extraordinary actions that would render him personally liable to

any State agency.

Additionally, allegations concerning the acts of Defendants other than the Johnsons - |

do nothing to state a claim against either Mr. or Mrs. Johnson, and the claims against them "

must therefore be dismissed. A corporate official’s liability is personal, not derivative, and SR

-is premised on personal involvement in the corporation's activities. See, e.g., Criglerv. Salac, -

438 S0.2d 1375 (Ala. 1983); Frances T. v. Villc'z’,fge' Gréer‘ibwnér"s Association, 42 Cal. 3d”‘ : -

490,229 Cal. Rptr. 456, 723 P.2 573 (1986); see generallyRESTA’IEMENTSECOND AGENCY |

§ 343. Thus, allegations concerning the busmess enhtles alleged con duct in this case are .’
not sufficient to state a claim against Mr. Johnson, and those claims must be dlsmlssed ‘

C. ren his Court Does No k ‘ D ,ql,gsnonsandNon—Matenal

| iamtiﬁ's complaint sufﬁclentl la
b ;[P] The. pl claim wgspfomd

; ’ ‘and a complete copy of the decree was attach to and mcorporated in the
petxtlon by reference. :

Id at 593, 601 P.2d at 593.
Unlike the Rosenberg plaintiff, the State did nothmg inits First Amended Complamt
to put Mr. Johnson on notice of the acts the State alleges expose him to personal liability.
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| Complaint that provides the Court orpartleswﬁh anythm,g specxﬁc about the claims alleged

' upon which relief may be granted againstMroers. J ohnson, personally. -

»

In fact, the State never refers to the alleged actions or inactions that it avers Mr. Johnson
took part in on behalf of the business entity defendants.

The other cases relied upon by the State also fail to support its argument that the First
Amended Complaint is sufficient under Arizona law. Corbin v. Pickrell, 136 Ariz. 589,
667P.2d 1304 (1983), is a case cited by the State for the proposition that motions to dismiss

are not generally favored under Arizona law. Atissuethere, however, was the interpretation |-

of an amendment to Arizona’s Consumer Fraud Act and whether it could be applied in that
case. Unlike the instant case, whether the plamtlffs had sufﬁmently provided notice of their
claims underRule 8A was not at issue in COrbz"n.f;Inyfax‘:t, allegatlons in the Corbin’s complain
were specific enough to allow the coui‘tto limit ihc nemedy pursued by plaintiffs to a portion
of the time they claimed to have been harmed based onthefact that the statute in question
did not cover the entire damages period. There is nothing in the State’s First Amended

againstthe Johnsons.® On these grounds, the Fust AmendedComplamt fails to state a claim

636, 640 (App. 1998) (no
r jury could find that
1 not conclusively show
that under ferences from those facts, appsllants could ot prove that
“appellee’s conduct constituted gross negligence.”); Sun World Corporationv. Pennysaver, Inc.,
130 Ariz. 585, 637 P.2d 1088 (1981) (court found that under motion to dismiss standard
complaint was sufficiently pled, stated facts susceptible of proof, and stated a claim); Hunter -
Contracting Co. v. Superior Court, 190 Ariz. 318, 947 P.2d 892 (App.1997)(distinguishable

because the court reviewed plaintiff’s failure to file an expert affidaviton Rule 11 groundsand - | g
permitted an otherwise well pleaded complaint to stand.) In the instant case, the Johnsonsare . }' .
not alleging that the Attorney General violated Rule 11. We are alleging that, unlike the Hunter .|

Contracting complaint, the State’s complaint insufficiently puts Mr. and Mrs. Johnson onnotice -
of the claims alleged. : :

7
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| Under these facts, the State clearly failed to state a clalm fér which relief may be granted. =

g thtee Pemoﬂally liable “because the oonceptof‘fault’ IS amrt conOeﬁi, and [plaintiff] has

D. The State Has Also Failed To State a Claim For Relief Against Mr. and Mrs.
Johnson With Respect To Certain Causes of Action. :

1. Allegations in the First Amended Complaint alleging breach of
certain grazing leases fail to state a claim against Mr. Johnson.

Neither George nor Jana Johnson is alleged to have signed the grazing leases in_‘v
this case in their individual capacities. (See First Amended Complaint at 7, 8). Nor has"

the State alleged that Mr. or Mrs. Johnson intended to be bound individually as alesseeunder - |-

the lease. In Arizona, corporate officers are not liable for corporate contracts unless they | :

have boixnd themselves individually. Albers v. Edelsan T échnbiogy PartnersL.P.,201 Ariz);’i ]
at204, 31 P.3d at 824; Ferrarellv. Robinson, 465P.2d 610, 11 Anz App.473 (App.1970)." |

against the Johnsons with regard to the éllcged breach of grazmg leases.

For Acts Undertaken By the

Against a Trust \¢c
Entities Other Than The

Trustee That Allesedly
- Trust. . i

, The State correctly points out that no case hasever nstrued the provision of the
Probate Code upon which the State relies. - Nor is theCali m‘macase cited by the State
dispositive. In that case, Haskett v. The Villa at Desert Falls, the court refused to hold

ing that [trustee] owed a duty of care o [plaintiff].

{ onWide have held corpo e not responsible fopthebreach of contracts -
entered 10 by the company unless th&68iporate officer failed to dist: ""th'at the company
was the principal in the contract. Leongrdv. McMorris, 63 P.3d 323(Colo. 2003) citing Winkler - .
v, V.G.Reed & Sons, Inc., 638 N.E.2d 1228, 1231 (Ind. 1994) (“It is a matter of black-letter i

law that where the agent acted on behalf of the principal, the remedy of one seeking to enforce .-

the contract is against the principal and not the agent”). See also Cyber Media Group, Inc. ~

v. Island Mortgage Network, Inc., 183 F. Supp. 2d 559, 582 (E.D.N.Y.2002) (motion to dismiss - |

breach of contract claim against corporate officer granted where complaint did not allege that

contract explicitly bound corporate officer individually).- Courts have also held that corporate

officers cannot be held personally liable on contract claim for acts of corporation if contract * R . =
-does not explicitly bind the individual. Cyber Media Group, Inc. v. Island Mortgage Network, - . |

Inc., 183 F. Supp. 2d 559 (E.D. N.Y. 2002).
8
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| UmtedStatesv Park,421U.8.658 (1943); InreDougherty,482N W.2d 485 (App. Minn

90 Cal. App. 4™ 864, 108 Cal. Rptr. 864, 878 (App. 2001).® There is nothing in the instant
case to support either the legal or factual position that Mr. and Mrs. Johnson owed the State
any duty of care. |

3. The “Responsible Corporate Officer Doctriné” Has Never Been
Recognized In Arizona and Was Not Pleaded By the State in Its First

Amended Complaint.

Liability under the “responsible corporate officer doctrine” was never alleged by -

the State in the First Amended Complaint. The theory has never been endorsed nor even -

mentloned by any Arizona court, and is nevertheless mapphcable to the facts of this case. . -Vf :
- The “respon51ble corporate officer doctnne emerged as ameans ofholding corporate g (R |
fﬁcers criminally liable for violations they did not actually comm1t, but which occurred géA” TN

dunng the1r tenure with a company, and whnch could have been prevented by the ofﬁceri o

1992) (“{t]he liability of managerial oﬂicersdldnotdepend onthelrknowledge of, orpersonal o

] partlmpauon in, the act made criminal by the statute”) (cmphasrs added) see also State of s
Hawaitv. Kailua Auto Wreckers, Inc., 62 Haw. 222,615P. 2d730(1980)(mterpretmgPark,',.f;; s

etal. as based upon the recognized prmclple thata corporatc agent, through whose act,j’:_i’ ;

default, or omission the corporation commated a crime was. hxmself gmlty md1v1dua11y , 1:,5‘. |
1| of that crime”) (emphasxs added). The responslbl corporate officer doctrine was never f { :

mtended to be used to establish hablhty for srmple n ‘hgence

Even if the responsible corporate offitér do¢

not, the State’s Fu'st Amended Complaint faﬂs plead the docume, The doctrine requires: o i

1) the igdigidu | must be in aposm f respe ,
g on {iH{i&fce corporate polici€ ifities 2) there must b&anexus
between the individual’s position and {Ht olation i in question such'that the
individual could have influenced the corporate actions which constituted the
‘violations; and 3) the md1v1dual s actlons orinactions facﬂltated the violations.

8 Itis not at all clear from the Haskett facts whether a trustee can be hable to third parties not
associated with the trust. ‘

'f'e appixed 1o ttus case, and it doesif':; s
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: y'defects in the pleading. Id. at 296, 270 P.2d at 1084 o In this case, dismissal of the clanns
; cm’etoﬂledefectsovmngtotheoompieteabseneeoffacwaiaﬂegahmsconcennngtheconduct

! " to commlt negligence as: enumerated in seven‘separate caus k of action. Prior to filing its
. ilawsmt the State, through i 1ts vanous agencies, mvesugggedﬂns case foroveroneyear. Yet,
factual allegatlons agamst Mr. and MI‘S Johnson indivi
;‘iof ﬁe State’s 29-page Fnst Ameﬁded Complamt

Inre Dougherty, 482 N.W.2d at 490. As discussed previously, the State failed to sufficiently
plead any of the three Park factors other than to assert alegal conclusion about Mr. Johnson’s
alleged culpability and to identify him as an official in the defendant business entities.

E. The Claims Against Mr. and Mrs. Johnson Should Be Dismissed Without Leave
At This Time To Amend.

Arizona courts have provided plaintiffs the opportlmjty to amend defective pleadings '

in circumstances where dismissal would work a harsh prejudice on the plaintiff and where _
the defect can easily be cured by amendment See, e. g, In re Casszdy s Estate, 77 Ariz. 288, |

270 P. 2d 1079 (1 954) In Casszafy s Estate,. whlch was rehed upon by the State in 1ts
Response the plaintiff soughtto revoke awill on grounds of ﬁ'aud. The claim was dlSmlSSCd
after the apphcable statute of hm1tat10ns penod had run, nohmthstandmg the fact that there : "
was also pending a ‘motion to make more deﬁmte and certain’ whlch would have cured the'i’

agmnst Mr Johnson will work no such prejudxce on the State In this case there isno easy

ally are non-existent on the face

| nine months ago, George~Johnson~i§-for the most '}’retlred from busmess Mr. Johns, :

9 The State also cited Republic Nat'l Bank of New Yorkv. Pima County, 200 Ariz. 199, 25 /

P.3d 201 (App. 2001), for this proposition. It should be noted, however, that in Republchat (AR
the appellate court was asked to dismiss the plaintiff’s complamt on grounds not raised in the .
motion to dismiss, and without knowing whether the complamt’s defects couldhavebeencured
by amendment. Id. at 205,25 P.3d at 7.

10




1 || should not be required needlessly to participate in this case unless, and until, the State can
2 || sufficiently state a cause of action against him. Based on the two versions of the complaint
3 filed in this case thus far, if the State is capable of doing so, it will not be until after substantial
4 discovery is taken. Mr. and Mrs. Johnson should be given the benefit of the doubt that
5 currently exists concerning those claims that allege they are personally liable.
6 CONCLUSION | | 7
7 For all the foregoing reasons, George and Jana J. ohnson respectﬁllly request this Court
, 8 to grant their Motion to Dismiss and dismiss them from th1$ lawsuxt :
o 9
‘; , RESPECTFULLY SUBMITI'ED this _ 6th day of July, 2005.
S 10|
% ;% 58 0 JONES SKELTON & HOCHULL P.L.C.
832 31 14
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25 /s/Ellen Venable
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“Defendants liable on its neghgence per se c;ia:m “Those two regulatlons are: 43 CF

INTRODUCTION
Count Eight of Plaintiffs’ Complaint should be dismissed because the State

cannot use the permit regulations in the Taylor Grazing Act to hold Defendants liable on a
negligence per se theory for the wrongful destruction of wildlife. The nature and purpose ‘
of the grazing regulations do not extend beyond the control of grazing rights and cannot be

applied to hold ranchers liable for the wrongful destruction of wildlife. Wildlife is not e

mentioned or referred to inthe regulatlons A suamed mterpretatlon of the grazing regulatio s
and incorporation of language from other statutes is required to support the State’s the

The State points to two regul

4140. l(a)(l) and 43 CFR 4140.1 (sm) !

! TheDefendants beheve the State has mlsnumbered the regulatlons inits Complaint,
Amended Complaint and Response. The correct citation may be 43 CFR-4150.1. Although the State
may have incorrectly pled its cause of action, Defendants will assume for purposes of the Motion and

the State’s Response that the State meant to cite 43 CFR 4150.1. Defendants would rather addressthe | ©

issue than force the State to file a second Amended Complamt Defendants assert the misnumbered
regulations were addressed in the original motion even though the State takes a contrary view. (Resp. |
at3). Defendants moved to dismiss the entirety of Count Eight which would include the misnumbered - ‘
regulations. (Motion at 2). In any event, 43 CFR 4150.1 and 43 CFR 4140.1(b)(1) cannot be used as

a basis for negligence per se for the same reasons the State cannot use 43 CFR 4140.1(a)(1).

2
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\ The Taylor Grazing Act was enacted by Congress fo ﬂlestated purpose of permitting grazin g

-
“- o

|| for the purpose of wildlife preservat:on

1t ﬁ'om wrongful wildlife destruction,

The State concedes there is no regulatory language mentioning wildlife in the grazing permit
regulations. (Resp. at 7). The absence of language concerning wildlife is understandable
given the stated purpose of the Taylor Grazing Act and its enabling statues.

The grazing regulations relied upon by the State are promulgated by the
Secretary of the Interior pursuant to Congressional authorization in 43 USC § 315a. This -

enabling statute gives the Secretary the authority to promulgate regulations, enter into’ | |

agreements and do what is necessary to accomphsh the purposes ofthe Taylor Grazing Act.”

on pubhc lands to promote the highest use of the lands
the hvestock industry. See, eg., United Stqt k
on other grounds, 409 U.S. 488.* The preserv
Act andoénnot be used by the State to Justtfy

The Federal Land Pohcy and

"'pthatenahledthe Secretary to promulgate o conc it
_;lands 'IheStaIealsorehesontheFLP 1A inits attem
"l destruction.* The FLPMA makes no refers
16 the cvent wnldhfe is destroyed. For
"
k ,theadmlmstratlonof grazmgnghtsuponF

‘cannot use the FLPMA to bolster i its clalms

The Secretary promulgated

2 43 USC § 315-1351 (1976).

* Inadditionto case law, 43 CFR4100 0-1 statesthat the purposeof the Actisto provide
umform gmdance for the administration of grazmg on pubhc lands exclusive of Alaska. &

4 43USC§§1701-1784is anexpressmn of Federal Pohcy concerning the management, -
disposal and maintenance of Federal public land, through a consistent land use policy. -

5 43USC § 1701.
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a standard of conduct forvthe pubhc

toregulate arancher’s conduct for the protection of wildlife. There are numerous regulations
authorizing the grazing use of the land, the content of the grazing permit, and the sanctions
available for violation of the permitting requirements.® The sénction process for violation
of permit terms includes notice, a hearing and appeé.l from the hearing before the sanction

which is actualiy imposed by an administrative officer. 43 CFR4150.2. A penalty provision -|

is built into the regulations, which includes the suspension or cancellation of the permit. 43| -~
CFR 4170.1-1. Ifthe violation is wﬂful a fine of not more than $500.00 may be assessed. | . -

43 CFR 4170 2-1. ‘ , : &

The regulations at issue in this case are s:lent Wlth regard to the protectlon
of wﬂdhfe The regulations state that a penmttee or lessee may be subject to a civil penalty
under 43 CFR 4170.1ifhe orshe vmlates the speclal terms and conditions incorporated infy

apermlt or lease. 43 CFR 4140.1(a)(1). The stated purpose of the regulations is to pem, |
grazmg on pubhc lands, to promote the hxghest use of the Federal public lands and stablhze 1 .

the hvestock industry. United States . Fuller, 442F 2daxso7 The regulations are not meant

CatchzngsvfiCzty ofGlendale 154 Ariz 3P 2d400(1987) is instruch
on thlS point. In Catchings, a wrongﬁ,ll death actxon was brought agam.st the City Alrport |

alleging failure on its part to clear obstructions from the navigable airspace at the end ofai

6 43 CFR 4130.3-1 sets forth mandatory permit terms; 43 CFR 4130.3-2 allows other : e
permit terms and conditions, all of the terms and conditions set forth general standards which do not

identify the type of livestock, location, wildlife impact, or other spec1ﬁc conditions all of whichare | : S

left to the discretion of the authorizing officer.
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runway. The Catchings plaintiff alleged that 14 CFR q 77.21, which established standards
for determining obstructions to airnavigation, applied to existing man-made objects and natural
growth. It was undisputed at trial that obstructions existed in violation of the regulations,
which formed the basis of a negligence per se claim. Anaiyiing the regulation, the court found
1o mandatory language that specifically prohibited a particular type of conduct. Rather, the
regulation established standards by which the airport could determine whether an object was
or was not an obstruction. On this basis, the court refused to apply the negligence per s |

A review of the conte t of the grazmg regul ‘1ons ‘demonstrate that they ar

8 Ifthe State is correct, the cltlzens of Anzona would be compelled to discover th
content of each permit and lease issued by the Federal government to see if the content of that permit
‘or lease prohibited some form of conduct in which they may engage. It would be impossible forthe - - |
public to meet a standard of care that is not published in aregulation but is contained in any of anumber ; |
of individual permits or leases. Each permit would change based upon the type of livestock involved

, the location of the livestock, the size of the ranch, the type of wildlife in the area, the number of livestock, - ] B :

the scope of the available range and any number of variables that dlffer with each individual permit
or lease.
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authorized representative of the Secretary and established through an administrative hearing
before a sanction may be imposed. What the regulations lack is the mandatory language
directing a permit holder or other person from performing a specific act. The absence |
of such mandatory language is fatal to the State’s position that the regulations can form the
basis of a finding of negligence per se. o ,
The State was never meant to be protected by the Taylor Grazing Act. As ,‘ ;
mentxoned previously, the purpose of the Actisto promote grazmg onfederal land and stabilize | :
the hvestock industry. Although the State mayt beneﬁt ﬁ'om the regulatlons by increased tax:‘i'

| 'revenue the primary purpose of the regulatl nsxsto ; rotex tF eral pubhc lands from °Vef"‘i 1

;grazmg andto stabilize range conditions fbrthehvest' cki kUSV :’; . Thelaw was estabhshed‘:
toprotect both ranchers and the Federal goverhmerit i : 1

publlc domam.

'énal purpose of the Act dldg__ in
: State bootstraps a definition fit

: 'See, Act of June 28 10
43 USC § 1702(c) provx es

(c)theterm “multlple use”means the management of the pubhc lands
and their various resource values so that they are utilized in the
combination that will best meet the present and future needs of the
American people; making the most Judxcmus use of the land for some
or all of these resources or related services over areas large enough
to provide sufficient latitude for periodic adjustments in use to conform
to changing needs and conditions; the use of some land for less than

6
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1 do not pwtectthe mterest posned.

i concenung&le useof43 CFR4150.1 asabas' '

The State fails to show that the regulations it relies upon provide as its purpose the protection
of the State from the harm to be prevented by the regulations. Nor does the State provide
any proof of Congress’s intent to sustain its argument that the Secretary promulgated the
regulations to protect the State’s wildlife.

The State’s position also makes no sense aﬁer reviewing the statutes and

sense readmg of the statutes and regulatlons leads to the escapable conclusion that th’

desgnedtopmwde fortheprotectlonofwﬂdhfeandtoj_'j__, cth ’

Alﬂaoughnot fullyd:scussedm s

v neghgence per se. Forthereas

the resources; a combinatiorgiiiat and dwerse resource
 uses that takes into account the longterm needs of future generations
for renewable and nonrenewable resources, including, but not limited
to, recreation, range, timber, minerals, watershed, wildlife and fish,
and natural scenic, scientific and historical values, and harmonious
and coordinated management of the various resources without
permanent impairment of the productivity of the land and the quality
ofthe environment with consideration being givento the relative values
of the resources and not necessarlly to the combmatxon of uses that
will give the greatest economic return or the greatest unit output

regulations as a whole. The Taylor Grazing Act and FLPMA were not established for the | = -
protection of wildlife. Through creative lawyenng, the State weaves together several select oo
;portlons of the statutes and regulations in its attempt to creal:e a statutory duty. A common 1 i
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| leadmg to some confusion even undera notlw pleadmg sbanslirﬂ

»

previously stated, these regulations also fail to meet the requisite purposes, specificity and
designation of protected interests to be used by the Court to establish a standard of care.!!

43 CFR 4150.1 is specific as to who is protected by its terms. The regulation
states that violators will be liable “to the United States” . . . for injury “to Federal property”
caused by unauthorized grazing. The plain meaning of the regulation is to provide protection

to the Federal government for unauthorized grazing. The penalty includes payment for forage ]

mention of any state in the Union, wﬂdhfe or the wrongful destruction of wildlife. The
complete absence of the above leads to the concluswn that the purpose was not to protect ;
the State from the wrongful destructlon of its wﬂdhfe, but rather to control the destructlon'ﬁ,}
of available grazing forage by unregulaxed use of Federal pubhc lands. As such, the Court;' T‘
should not use this regulation to estabhsh a standard of conduct for the public to be held‘ :
accountable on the basis of: neghgence per se for the wrongﬁd destructlon of wildlife in the

" As previously nofed, these regu!auons e not boen properly cited by the State
43 CFR 4150.1 provides:

Subpart 4150—Unauthoﬁgaed Grazmg Use -

(a) The authonzed ofﬁcer shall determme fhether a vxolatxon is
nonwxllful w:llful or repeated willful. .

(b) Violators shall be hable in damages to the Unite.d States for the
forage consumed by their livestock, for injury to Federal property
caused by their unauthorized grazing use, and for expenses incurred
in impoundment and disposal of their livestock, and may be subject
to civil penalties or criminal sanction for such unlawful acts.

consumed and a potential civil and/or criminal penalty Absent from the regulation is any | s
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CONCLUSION

For the foregoing reasons Defendants respectﬁ;lly request this Court to dismiss

Plaintiffs’ eighth cause of action.

onogable Rebecca A. Albrechtj;;&; -
estJefferson, ECB 411 -
nix, Arizona 85003 o

;,Ih'bemx AZ 85007
- Attorneys for Plaintiff’

/S/ Ellen Venable

RESPECTFULLY SUBMITTED this _6th_day of July, 2005.
JONES, SKELTON & HOCHULI, P.L.C.

J. n,;anowskl
ntral Avenue, Suite 800
1a 85012
Defendants George H. Johns:
hnson, George H. Johns

o -p” -
L.L .C.; General Hunt Properties, Inc.; Atlas
Southwest, Inc.

AL e-filed and served -
day of July, 2005, to:
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WINKLEMAN, Commissioner, Arizona
State Land Department; ARIZONA
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DONALD BUTLER, Director, Arizona
Department of Agriculture; ARIZONA
BOARD OF REGENTS, on behalf of the
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v.

GEORGE H. JOHNSON and JANA S.
JOHNSON, husband and wife; THE
GEORGE H. JOHNSON REVOCABLE
TRUST, and GEORGE H. JOHNSON and
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George HIJ ohnson and Jana . Johnson; The George H. Johnson Revocable
Trust, George H. J ohnson and Jana$S. Johnson, co—trustees Johnson International, Inc.;
The Ranch At South Fork, L.L.C.; General Hunt Properties, Inc.; and Atlas Southwest,
Inc (collectlvely “Defendants”) hereby provide this Reply in Support of their Motion

5 'smlss Cause Seven of PlaintifP’s Complaint. |

~ The clear intent behind the statutory scheme estabhshed under Title 17
and more speclﬁcally ARS. §17-301 et. seq., is to regulate the hunting, trapping,
cepturing, fishing and poaching of :Arizona’s wildlife.! In an attempt to expand the
relatively sunple language and mtent behmd these prov1s1ons, The State asks the Court

: to rely ona completely unrelated Fedéral statute ﬁ'oml 918. In 50 domg, the Stare ignores

tabhshed melfhod for mterpretmg statutes in Arizona, whxch requires the court
to,ﬁook atthe pohey behmd the statute andto the words, context, subJect matter, effects,
and consequences of the statute. If the words do not disclose the legislative intent, a court
must examine the statute as a whole and give it a fair and sensible meaning. As
demonstrated below, the death of wildlife indirectly caused by ordinary land use activities,
such as farming and ranching, does not violate A.R.S. §17-314.

v MEMORANDUM OF POINTS AND AUTHORITIES

‘Although motions to dismiss are not favored in Arizona, they should be

granted when a plamtxﬁ' can prove no set of facts which wﬂl entitle them to relief upon

! Forthe sake of convenience, these activities will collectively be referred
to as “huntmg activities” throughout this Reply.

2
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blghom sheep or any partvthereof The State conczedes tha
ca : s resding of the ate, Wheﬁfxt: Iooked outsxde the body

ﬂfThose laws, howevet, do not on their face, nor were they ever intended to, deal

~ witﬁi" anything other than activities associated with hunting,. For this reason, the State

cannot establish a claim for relief predicated on the statute or statutory scheme in question.
1. LEGAL ANALYSIS
As an initial matt‘er,’thé State takes issue with the fact that Defendants

to Dyi'sriﬁ'ss‘déesﬁ not mention ARS.§17-314. Although it istrue that Count Seven

" is b%ed onan alleged violation of A. R S.§17-314,an mterpretatmn of'that statute must

be placed in the pmper context and be based on the plam meamng, definitions and

Ieglslatlve mtent appérent in T’tle 17 and ARS. §17-301 et. seq. For this reason,
I Defendmts focusedtherrmen not onthe 15 hnes that make up ARS. §17-314 but

" on the statutory scheme as a whole.

A court’s objectwe, when construmg statutes, is "to fulfill the intent of
the I%gmlature that wrote it." Zamora V. Reznstem, 185 Ariz. 272,275,915 P.2d 1227,

1230 (Anz.,1996), citing Statev. Wzllzams, 175 Ariz. 98,100,854 P.2d 131, 133 (1993);
“ see also Calvertv. Farmers Ins. Co. of Arizona, 144 Anz 291,294, 697 P.2d 684, 687
- (1985) (“The cardinal rule of statutofy interpretation is to determine and give effect to

the mtent of the legislature.”) The State’s Count Seven is based on Arizona wildlife statute

8. §17-3 14 In essence, the statute prov1des thata civil action may be brought against

I} i

any%berson unlawfully takmg, woundmg or kllhng, or unlawﬁllly in possession of, a

th am meamng of words

: 1 Some derstandmg of the draﬁers mtent But 1nstead of
usmg the appropnate means for determnung legxslatlve intent; the State focuses its

‘ attg@?mn on the Migratory Bird Treaty Act(MBTA), awholly unrelated Federal statute
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: based on the mtent ofthe U.S. Congress. Defendants can find no instance ofa reported

na case where aceurt abandoned the accepted method of statutory interpretation
vhich rehes upon the intent of the Anzona legislature — and instead relied solely on
] Congress s intent wn‘h respect to an unrelated statute

_Federal law_and
| 7-314 is contrary to

In deterrniiﬁng legiéiétive intent, ‘the court must look to the policy behind

'tﬁtejand";td the words, context, subj ect matter, effects, and consequences of the
fite. Luchanski, 101 Ariz. at 452, 971 P.2d at 638; Calvert, 144 Ariz. at 294,697
P.221at; 687If the words do hot diselcj)sethe 1egislative in‘t'ent',‘,the court must examine
' the statute as a whole and give it a fair and sensible meaning Luchanski, 101 Ariz. at
452, 971 P 2d at 638; 971 P.2d 636 193 Ariz. 176, Robinson v. Lintz, 420 P.2d 923,
927 (1966) As stated in State ex rel Larson v. Farley, 106 Ariz. 119, 122, 471 P.2d 731,
JIES 7$ | Ariz. 1970), the Court may look not just at the single statute, but the statutory scheme

as & whole.

“The general rule isthatthe court may look to prior and contemporaneous
 statutes in construing the meaning of a statute which is uncertain and on
its face susce%uble to more than one interpretation... If the statutes relate
to the same subject or have the same general purpose—-that is, statutes which
are in pari materia--they should be read in connection wnth or should be
construed together with other related statutes, as though they constituted one

: igw As they mnstbe constmed asone system governed y one sp iritand pohcy,

e Id (emphasls added) | " e

e « fg the mtentbehmdthedraﬁmg of‘A R S. § 17.3 14, the State

: rehed upon the"MBTA anﬂfFederal case law that analyzes 1ts provxsmns The MBTA

was ﬁrst adopted in 1918 and ranﬁed by convention with Mexico in 1937, See 16
US.CA. § 703, In contrast to the ZI\/IBTA, the modern form of Title 17 was adopted

several decades later, The broadened language of the MBTA provides that “it shall be
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unlawful mjmg,uw or in any manner, to pursue, hunt, take, capture,
kill, attempt to take, capture or kill” any migratory bird. See 16 U.S.C. § 703(a) (emphasis
add%d) Moreover, the correspondlng case law suggests that the MBTA covers an
eﬁegﬁswe array of actions including the ‘accidental killing of migratory birds with
pesucldes and the electrocution of migratory birds due to the lack of safety devices on

power lines.? United Statesv. Corbin, 444 F. Supp. 510 (E.D. Ca. 1978); United States

v, Moon Lake, 45 F. Supp. 2d 1070, 1071 (D. Colo. 1999).

But Congress’sintent m drafting the MBTA is irrelevant to the interpretation
" g plxcatlon of A. R S. §17—3 14, Exammmg Congress:onal intent does nothing in the
f helpmg a comt "‘ﬁﬁﬁli the mtent of the [state] Ieglslature that wrote” the provisions
of Title 17. Zamora, 185 Anz. at 275 When a court conducts statutory interpretation,
it must examine the cont’ext,f subject matter, effect and consequences of the statute.
Luchanski, 101 Ariz. at 452,971 P.2d at 638. Likewise, the court must examine the statute
as a whole and give its terms a sensible meaning. Luchanski,101 Ariz. at 452,971 P.2d

at 638 In domg s0, it is a court’s prerogative to examine the whole system of related

s stes in an attempt to ascertain the meaning of the provisions. State ex rel. Larson,
106 Ariz. at 122. But the statutes must be related, because the underlying goal is not
to ascertain the intent of Congress or some other legislative body, but the Arizona

legislature’s intent in drafting the provisions in question.’ The State’s misplaced reliance

L e St b fo _serves to illustrate

fen point beca ! ‘ ourt attempts to construe

}he n;eanmg of the MBTA it relies on Congressional intent and not the intent of a state
egislature

3 The MBTA was enacted in 1918, A. R S 17-301 et seq. and all related

{)rov1s1ons, were drafted several decades later. There is no evidence that the Arizona
egislature relied on the MBTA in deﬁmng terms such as“killing.”

5
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 onthe MBTA does not shed light on A R.S. §17-314 nor does it allow the Court to fulfll

1
2 || the intent of the Arizona legislatmfe as required by Zamora.
3l The legislative intent behind Title 17 and the specific provisions of AR S.
4 17-301 et seq. is to regulate a much more narrow range of actions as they relate to an
5| 'wful killing.” The provisions contain no mentlon of the broadened language “at
6 || anygime,byany means or many mamer” as foundinthe MBTA.. Likewise, the statutes
7 || related to AR.S. §17-3 14 and contamed wholly in Title 17, demonstrate that the intent
8 || behind the statutory scheme is to regulate actions which are related to hunting. For
9 (| example: , ‘
e “Ape Bball not take wildlife, except aquatic wildlife, or
- discharge a firearm or shoot any other device from a motor
iy vehiele. .” A RS 17-30
¢ “Fishmay be taken ghn unless otherwise provided
‘by the commission. o A, R S 1
. “It shall be unlawful to take wﬂdhfe w1th any leghold trap...”
ARS. §17-301(D).
il . “It is unlawful for a person to carry, transport or have in his
14 possessxon devices for takmg game within or upon a game
| ‘ 2 ARS. §17-305(A t)
15 . “The carcass or parts thereof of wildlife lawfully obtained may
be placed in storage...” A.R.S. §17-307(B).”

16 . “Any person who, w}uletakmg wildlife, is involved in a shooting
_— accident resulting in injury to another person shall render every

: Possxble assistance to the injured person” A.R.S. §17-311(B).

: ~ “Itis aclass 2 misdemeanor for a Person while in a designated

18 hunting area to intentionally interfere with the lawful taking of

wildlife by another.” A.R.S. §17-316(B).

Furthermo:'e, the best eXam;nle of the legislative intent and the lack of merit

20
| in State’s expanded V1ew of an “unlawful klllmg” can be foundin A.R.S. §17-319.1In
5 f ttnssectxon,thel -gisiature outlines the ramifications ofa car hitting and killing big game

: oniy : ’itherW'lse be con51dered a klllmg

ARS. §17-319 merely addresses whether the person who presumably hit the animal
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by ahcrdent, may possess the carcass. Therefore, if“take” or “kill” included every action,
A4l regardless of how the death occurred, then this section would have to include some

exemption. Otherwise, a person could be granted a permit to possess the carcass, but
- would also be issued a citation or face civil liability for “killing” or “taking” the animal

- whrch would make no sense.

More nnportantly, when the statutory scheme does attempt to regulate an
action that may appear tobe outsrde what is associated with normal hunting activities,

W
the drafters create a specific provrsron For example, A.R.S. §17-308 states it is unlawful

© @ N o o » P =

for a person to camp within one-quarter mile of a water supply because of the threat to
wildlife. 4 ” '

=
@

L:kewi‘se, ARS.§1 7-'3 17 regulates the possession of the highly destructive
Toy1 natrve ﬁsh specres knownas the white arnur. 4 A.R.S. §17-317(B) provides that “the

-
»N

k ent shall evaluate potentral sites fOr the stocking of certified triploid white amur

in thrs state. These sites shall be in closed aquatic systems as determined by the

-
o

commission.” The commission must take into consideration the flood potential of the

-
»

aquatic system, proximity of the system to other systems, water movement in and out
ofthe system and the risk of severe damage due to the possession of white amur. A. R.S.
Sy 317EXD and (2). \

Regulatton of the whrte amur does not fall under what a layman would

-
..

—

oot s1der atradtttonal deﬁnmon of huntmg Clearly, the legtslature recognized this and
da je provision to regulate eonduet that dld not fall within the otherwise
: conststent defimtton of “htm'tmg ser “ktllmg » By contrast there are no provrsmns in

- “ The whtte amur 1s an exotrc minnow that was 1mported form eastern
A ? {iain 1963. Whlte amur are voracious feeders and are a good control source of nuisance
~auatic ve%etatton in 1solated lakes and ponds. However, in open waters, where white
amur are able to spawn, they can be highly destructive. For that reason, many states,
including Artzona, specrﬁcally regulate the introduction of the non-native white amur.

N
o

7
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A R.S § 17-301 et seq. that regulate the introduction of domestic goats. The Plaintiff

8l ’eged thatthe mtmductxon and resultmg escape of domestic goats by the Defendants
caugéd the “unlawful klllmg” of bighorn sheep under A.R.S. §17-314. However, there
are no provisiéris within A.R.S. §17-301 ef seq. that have anything to do with the
regulation of the‘ introduction and ihteraction of domestic goats and bighorn sheep.

The white amur’s threa; to native fish species and the alleged threat caused

| by domestzc goats to bighorn sheep are analogous. Nevertheless, the drafters of A.R.S.

1et. seq. only mcluded aprovxsion regulatmg possessmn of the white amur. Thus,

the é’ieglslatlve mtent was rfc)t to create a broad statutory scheme regulating all human

| Stead toregulate activities normally aSSOCIated with hunting
and other speclﬁcally enumerated situations, like the whlte amur,

C. %%mmmt with the intent and goal of
AR.S. §17-301 et, seq.. to regulate activities associated with
bunting

- Plaintiff’s contention that Defendants’ actions constitute an unlawful killing

is n?t supported by apﬁlicable statutory law. There is simply no basis for Plaintiff’s
extraordinarily broad interpretation of A.R.S. §17-314. Arizona’s wildlife statutes prohibit

~ activities that “take” wildlife. A “takirig” of wildlife involves pursuing, shooting, hunting,

fishing, trapping, killing, capturing, snaring or netting of wildlife or the placing or using
of any net or other device or trap in a manner that may result in the capturing or killing
' dhfe A R S § 17-101 (A)(l 8) (emphasxs added). The legislature’s use of the word
indefinir ' ias‘not intendedto expandthe deﬁmtlon of “killing”

es constitite a/takmg A contrary
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| Insurance Co., 199 Ariz. 480, 483, 19 P.3d 621,
| Bank v. Arizona Dep’t of Revenue, 167 Ariz. 470, 4

interpretation would render much of the “take” definition superfluous.’ Thus, akilling
of wildlife is simply a type of taking under the statutory scheme.

~ Assuch,ARS.17 -30"1: et. seq., creates a comprehensive scheme with the

infelit of regulatmg those acﬁt’iVitiesx whlch are normally associated with hunting or are
spéc{ﬁcally enumerated in other proVisions of Title 17. There is no evidence to suggest
that the drafiers of the legislation intended to regulaté the alleged accidental death of
bighorn sheep as a result of interaction with domestic goats. Moreover, there is no
evidence to suggest that this activity constitutes the type of hunting activity that is
condidered akilling or a taking under the statutory scheme. The legislature left no doubt

s hen it 1ntendedto :régulate a 1‘§pe,ci‘ﬁ‘c‘ non-hunting rélated activity, a separate
] ion, suchasthose relatingto campmg neara watering hole or possession of a white
amﬁr, woﬁld be enacted; ’Ihéteforé, Plamtlff’ s cléitn thatan unlawful killing under A.R.S.
§17-314 encompasses the accidental ’death of bighorn sheep, is wholly inconsistent with
the statute.

CONCLUSION

The State has claimed that the indirect death of bighorn sheep as aresult

of tﬁe grazing of goats, is regulated as an unlawful killing under A.R.S. §17-314. To

substantiate this claim, the State ignores established statutory interpretation under Arizona
law and instead relies on a totally unrelated Federal act. In doing so, the State fails to

recognize the intent of the Arizona legislature inonly regulating hunting activities and

 other specifically enumerated activities. As such, the.State’s definition of “unlawful

* A statute should be interpreted “whenever possible, so no clause, sentence
or word is rendered superfluous, void,vcontradicto?', or insignificant.” Samselv. Allstate
24 gApg. 2001), ?uoz‘in Continental

1, 808 P.2d 1222, 1223 (1991).

o
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killing” is inconsistent with the statutory scheme as a whole arid Count Seven of Plaintiff’s

Complaint should be dismissed.

RESPECTFULLY SUBMITTED this 6th day of July, 2005.

By__/s/ Scott W. Hulbert

|| ORIGINAL e-filed and served
this 6th day of July, 2005, to:

i

onorable Rebecca A. Albrecht
est Jefferson, ECB 411
Phognix, Arizona 85003

Terry Goddard, Attorney General
Craig W. Soland, Special Counsel
1275 W. Washington St. o
Phoenix AZ -85007

|l Attorneys for Plaintiff -

10

JONES, SKELTON & HOCHULL P.L.C.

Jay Natoli

John Dicaro

Chris Stuart

Scott W. Hulbert

2901 North Central Avenue, Suite 800
Phoenix, Arizona 85012

... 'Attorneys for Defendants George H.
-Johnson and Jana S. Johnson;

eorge
H. Johnson Revocable Trust, and 8
Geo’rrge H. Johnson and Jana Johnson,
Co-Trustees; Johnson International Inc.;
The Ranch at South Fork, L.L.C.;
General Hunt Properties, Inc.; Atlas
Southwest, Inc.
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‘ Dlrector AnzonaDe

j State Museum,

| JOHNSON

‘ cosiPORATIONs

Lat J. Celmins (004408)

.Michael L. Kitchen (019848)

MARGRAVE CELMINS, P.C.

8171 East Indian Bend Suite 101
Scottsdale, Arizona 85250
Telephone: (480) 994-2000.
Facsimile: f(480) 994-2008
Attomeys

Michael K. Jeanes, Clerk of Court
| wxElectronically Fileg®**
Michelle Paigen -
.. Transaction 1D 7096973 .
~ Oct 13 2005 6:03PM MST ~ | . .

r George H, Johnson and Jana S. Johnson,

The George H, Johnson Revocable Trust and
George H, Johnson and Jana Johnson, co-trustees,

| The Ranch at South Fork, LLC, General Hurt Propemés, Inc.,
| and Atlas Southwest, ne.

~ SUPERIOR COURT OF ARIZONA
COUNTY OF MARIQOPA :

| STATE OF ARIZONA, ex rel, STEPHEN
i A, OWENS, Director, Arizona :

| Department of Environmental Quality; -
| MARK WINKLEMAN, Commissioner,

)| Arizona Stdte Land Department,

{ ARIZONA GAME AND FISH

COMMISSION; DONALD BU;I‘L;ER

ent O
lture; ARIZONA BOARD OF .

ENTS, on behalf of the Arizona

Plaintiffs.

4 V.

GEORGE H. JOHNSON and JANA S
| JOHNSON, husband and
{ GEORGE H. JOHNSON revocable
‘§ trust, and GEORGE H, JOHNSON and

wife; THE

JANA JOHNSON, co-trustees;
INTERNATIONAL, | ch,
THE RANCH AT SOUTHFORK, LLC;

| GENERAL HUNT PROPERTIES
! INC.;ATLAS SOUTHWEST, INC.; KARL

ANDREW WOEHLECKE and LISA

f EVOEHLECKE husband and wife;

DOE and JANE DOE husband
ves, 1 ﬂn‘ou?h A.é
through 10

Defendants.

Case No. CV2005-002692 -
COUNTERCLAIM

| Assigned . to the Honorable
~ '( Rebeqca A A@brech@ :
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| ARIZONA DEPARTMENT OF
| ENVIRONMENTAL QUALITY, ‘

| STEPHEN A. OWENS and JANE DOE

| OWENS, husband and wife, OFFICE

i OF THE ATTORNEY GENERAL, TERRY
i GODDARD and JANE DOE

| GODDARD, husband and wife,

_—
"~

{ International, Inc. (‘-'Cougtemlaimants“) hereby allége' as followfs:

1 County, Arizotia,
| in Maricopa Gouniy, Arizona.

| rapeQ) is an  agency of the State of Arizona, and operates m Mancopa County,
; Anzona.. : '

]
° .

 indivicusty

were and are husband and wife and acted on behalf of the memtal cornmumty

GEORGE H. JOHNSON; JOHNSON |
INTERNATIONAL, INC,,

Counterclaimants,

V. .

‘Counterdefendants.

- Defendants/Counterclaimants, George H. Johnson and ‘,{'bhnson

Parties and Vmuc
1. George H. Johnson isa mamed mdmdual who res:des in Mancopa

2, - Johnson International, Inc is an Arizona oorporatmn domg busitiess
3. COunterdefendant, Anzona Department of Environmental Quahty
4. Vbc.)unterdefendants Stephéh Owens and Jane Doe QWens are

1y siding in Mancopa County,}Aﬁzona
 Stephen Owens and f e I

5 ““fﬁtwall times relevant h'

6. Counterdefendant, the Ofﬁce of the Attorney General is an agency of
the State of Arizona and operates in Mancopa County, Anzona
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7. Counterdefendants Terry Goddard and Jane Doe Goddard are
 individuals res1dmg in Maricopa County, Arizona. ‘ '
- 8.. Atall times relevant hereto, Térry Goddard and Jane Doe Goddard

] Ranch

| were and are husband a.nd wife and acted on behalf of the mantal commumty ‘
' 9, This Court has personal junsdlctlon over all of the Pames, and venue |
! is proper in Maricopa County, Arizona, '

General Auegatione : §
10. LaOsa Ranch isa Large working ranch located north of Saeco Roa.d
! and west of Interstate Highway 10 in Pinal County, Arizona.
11 ng Ranch is an adjoining worlnng ra.nch located south of Sasco -

’ Roa.demalCounty (TheLaOsaandegRanchesarecollecuvelyreferredto e
Has the *Ranches”). ) : e

12. The Ranches have been farmed. and renched for deca.des
13. In February 2003, General Hunt Properties, Inc. aoqmred La Osa .

14. In May, 2008 The George H Johnsen Revocable Truet (“J ohnson
Trust’)aequired‘!ﬁngRanch ' N

h:story of ranching and agnculture & : -
16. There were several hundred heed ef cattle on the Ranches when -
‘ they were a.cqmred ,
| 1 ,,;2002 /early 2003, a plan was concelved to assemble an

Ranches, and for this purpose a

| economically vmble liveatock operation on'th
consultant was retained to prepare a range and ranch management plan

ﬂ prqposal.

15, The Ranches were acquired to eonﬁnue and elmand upon theu' long .}: .




woN e

18. The ranch management plan was to assemble land.and water rights

to rehabilitate agricultural fields located on the Ranches.
19. A plan to channelize the Santa Cruz River as it passed through the

AR
| dependa.ble irrigation to the rest of the King Ranch once it had been rehabilitated. |
20. In furtherance of these a.gnctﬂtural goals a ranch imanager was hired 1

King Ranch was prepared to provide irrigated pasture la.nd and; to provide

21, After the purchase of the Ranches, sxgmﬁcant work was undertaken |
1 for u-rigatmn channeling and u-ngatlon wells. Imgauon eqmpment was '
: purchascd and substantial funds were epent to nnprove and expand the La Osa '
| and King Ranches agricultural and ranching activities. -
‘ 22 New non-potable wells were drilled a.nd e:nstmg wells were.
rehabﬂitabed for farm and ranch use-at a substantial coat

23. Vanous other significant measures to nnprove the ranching and
'kagﬁcultural productmty of the Ranches were- undertalcem includmg the

ag:icultural purposes, seeding, and entenng inbo varioue 1ong term agncultural

1 :arrangements ‘
24, Overone milhon dollars was spent m resmre, imprcve and expand

'the Ra.nches agricultural capacity.

e La Osa and King Ranches, the Ranches were 'ased exclusively for ranchmg

237 and agricultural purpo ,
.26, Lwestock population was mcreased and nea.rly 1, 500 head of cattlé

25 were imported to increase the populaum to apprommately 2, 000 head of cattle

26 ', .
27 g |

28 - ' 4

| constmcuon of ranch fericing and corrals, agric\:dtural irrigation, tilling of soil f°f 1

25. Throughout the time that General Hunt and Johnson Trust owned N T
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| Ranches’ shrub areas. In addition to cattle, approximately 3, 000 goats were
§ 1mported from Texas and placed on the Ranches;

| and their purchase and transport to the Ranches complied in all respects thh
- apphcable State and Federal law.

1 commumcable diseases

‘ available grazing land and, hence, its productwily

and grazing purposes and riot to facilitate developmm activities.

N

27.  In connection with the agricultural and ranching activities of the -
Ranches, it was determined that they could proﬁtably be used to raise and
pa.sture goats for commerc1a1 marketmg '

28. The ranch manager determined that the goats would do well in the
‘26, Prior to their arrival, the goats were ﬂ.zlly mspected and moculated

'30.° The goats were in sound and; healfhy condition, and camed no

s1.. Upon arrival at the Ranches, the goats were f:va!uated bya . FE

veterinanan and were immunized and taged Also, afteranwal from Tms, the 1 -
| nerd was quarantined and monitored. ' ' :

: '32; In order to increase the productmty of the Ranches grazing land N
portions we:e cleared to allow for forage seeding and to improve the quanuty and . e
quaiity of grasses. It was antlcxpated tha:t seedmg w«mld increase the Ranches

83. The dems:on to clear portions of the Ranch was made for rsnchmg. ' ;

34, Ranch clearing activities were underbaken _an independent
cactor, 3F Contracting, Inc.

35. Before 3F Contract
The corner boundanes between the King Ranch and public land were marked
with 20' high poles. The 20' poles were highly visible and obvxqus :

g came on site, the i
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36.  Additionally, narrow stnps of land between poles wére cleared to '

1
2 make the Ranch boundaries even more obvious. = .
3

37. More than $90,000 wae spent surveyxng and markmg the boundanes

38, Only after completmg a boundanes survey of the Ranches and - - :

.6 stakmg and markmg, was 3F Contractmg h1red to clear port:ons of the ng

| clear land beyond Ranch boundanes

41, 3F Contmcting was expressly informed that State Land lay beyond
{ the marked boundaries. . .
42, SFConu-acungwasdirectedtoclearonlytheimmbdiatesurfaceof :
 the land. ; ' ; A
'4_3.V | Dcspite inatruchons to the conttary 3F Contmcung emprloyces C § B
| cleared sime State Land beyond the marked boundaries. | |

44 Upon information and hehcf 3F Contrac\ing scraped only the top few
' , and at no pomt tas ore than a few mche ‘into the ground

2 other mdw:dual or entity afﬁhabed with the Defendants insu'uct 3F Contractmg to e
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1 L _ﬁware thgt State Land was being cleared by 3F Coﬁtracﬁng until after the

clearing activities took place.
46. At no time relevant to this lawsuit did. George J ohnson, Johnson'

Yautah Q.
o o

47 . George H. Johnson is the owner and principal of Johnson Utilities,

the Arizona Corporation Commlssxon asa pubhc utﬂity oompa.ny and Ji ohnson
| Utilities parhmpates in various proceedings before tha.t agency '
48 Johnson Utilities frequently has busmess matters before ADEQ and

j processes various apphcatmns before that agency

49, ADEQ has prewously taken actions against Johnson Utilities tha.t

4 werenotsupportedbythelaworregulaﬁonsoftheADEQ

50, ADEQ has previously apphed dzspatate standards to Johnson v

1. ADEQ has illegally applied “hidden rules to Johnson Utﬂmes and

4 has otherwise requjred disparate capadty requirementa and ttandards of’
Johnson Uﬂlzt:es

52. ADEQ expressed a geuerally hostile athtudc toward J oh.nson Uﬁhues

?or mcreased unlawful dispa.rate

:egulatwn :
53. Johnson Utilities has resisted ADEQ's urﬂawf\.tl and megal
‘ apphcauon of pohcxes and procedures to Johnson Utzhtzes '

7

Intematzonal Inc. or any entzty or md:v:dual afﬁha.ted with J ohnson, d1rect 3F 1

| LLC. Johnson Utilities ie an effiliate of Johnson Internatlonal and is regulated by L

: Uﬂhﬁes not appligable to other utihties and ha.& unletwﬁally imposed burdens and o
prooedures on Johnson Utilities not applioable to other utﬂitias :

: ' prmcipals, OWners’and managers, andimentxonany and knowmgly smgled out .? ,
; ; Johnson Utilities and its owners and man |0

b

ol

d

£

4
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i
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4
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54, Asaresult of this: resistance, ADEQ and other govemmental
agencies‘*have'retaliated against the principals of Johnson Utilities and its related | -
‘entities. 4

55. Beginning in December, 2003, ADEQ representatives and the Office o

' statements to the press d1rected against the owners of Johnson Utilities, George,'

I8 Johnsgon and related company, Johnson Intomauonal regardmg the -

1
2
3
4
5 .of the Attorney- General began making false, mﬂammatory, and damagmg
[
7
£] ‘management of the Ranches,
ol 56. Inor about December 2003, the Dn-ector of the Envxronmental
] Quahty, Stephen A, Owens, made the. followmg statements to the press:
e ~ *Johnson lntemahonal seems to be dehberately choosmg not to
‘ ‘oomply with State environmental hws."
o "Joh.nson Internauonal is a large eophlstwated outﬁt that obwously o
‘ has had- -experience Wlth environmentol !aws and ha.s vmlated them 4
on numerous qccasions in the past.”.. : ‘ ' '
I [Johnson s claim that it was mvolvod in agnoulture on the
_Ranches] doesn't really pass the huga test.” '
57, Mr. Owens made similar statements to theprese during this t1me
{ period. S
' .58, The above-rcferenced statements werointended to, and chd damage 4
Johnson s reputauon within the busmess community .'

23. inafalse light, and Mr”‘Owens was aware that 18 t’ements"were false. e
60 Johnson: Utilities and related partxes had prewously provxded

volummous documentatlon demonstrating the fals:ty of the above-referenced




61. The above-referenced statements were not motwated by an intent to .

properly apply relevant law but, rather, were motivated by pohucal
cons1deratxons, in an effort to further Mr. Owens career and the ADEQ’s pohtlcal

62, The above- referenced statements have been contmually pubhshed

1

2

| 3
4 agenda

5

6

a.nd re-pubhshed by various pubhcatlons, mcludmg but not hm:ted to the Anzom -

10 Violation to the press accusing Joh.nson Partxes of wrongful achvmes, vnthout

" 11 B first notifying the Johnson Parties of the Notice and mthout ﬁrst ellowing the

12 Johngon Parties to respond The Johnson Partxes recexved the :Noﬁce of VmIat:on L

- 13 § appro:dmately 3 days after 1t had been released to the press
14]
15, were mtended to adversely impa.ct George Johnson s and Johmon Intemat:onal’
16 § reputauons and abilities to do business. - : ' '
. 17} - 65. Onorabout February 14, 2005, the Attorney General of the State of k
- 18 Aﬂzona 1ssued a press release ooncerm.ng the Johnson Partles ’
19§ 66, The February 2005 press release, and in varmus publicauons and
20 sethngs relating to that press relea.se, Terry Goddard made a number of fa.lse and
21 defamatory statements dn'ected at the Johnson Parues For example, Mr. .

i

2] Gggldarg accused the Johniagn Parties.of the follow
. Commttmg wanton destrucuon of £
e Committmg npumerous violations of Stabe law”

iz ,.3 heritage resources”; S

L I]legally bulldozing and clearing appro:nmately 270 acres of State
trust la.nds R ’ '

64, Other actions were taken and other documents were published whzch G
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. Bulldozmg and clearing pnvate land vmthout obtammg perm1ts
requlred by state law;

o “Destroymg portions of seven major Hohokam archeologwal sxtes ;

- of protected native. plants”; '.
® - “Violating the State’s Clean Water Laws®;

at least 21 rare Anzona desert B1g Hom sheep,
@ *Moonscaping” State trust lands. . | , .
. 67, 'Theseand other statements were intended to, and did, damage

] Greorge Johnson s and Johnson Intemational’s reputatxon throughout the

- buemess oom.mumty

68. . Addmonally, this informauon was leaked to the press wlthout ﬁrst

'not:fymg the Johnson Parhes, whoﬁrst d:seovered the emstence of the
'statementsandclannsfmmﬂnrdpartysoumes 'gg P

69. ’I‘hese statements were me.de to the press desplte knowledge on Mr.

‘ Goddards part that such statemente were false and/ar misleadmg

70. Counterdefendente had posseesion of, and xg:ored documents anid

| information demonetratmg the falslty of these and snnilar eta.tements prior to the

' ‘publication of said statements. — ' Coe ‘
These statements were not motwated by an intent to properly apply

72 These statements were pubhshed and had been contmuaﬂy re- i

| published in various publications, including but not limited to the Arizona
26 | Repubtic. Such re-publications oecurred through at least April 2005,

-10-

o ' “Failing to comply with statutory requn‘ements rela.tmg to deetructlon : -

- @ Negligently causing a disease epidemic that reeulted in the death of 1
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73. The defamatory acuons statements a.nd trespasses made agamst

‘ Johnson were and are part of a larger scheme of selective and arb1trary

1
2
5
ST
8
9

enforcoment, which has been perpetrated for several yeazjs and _contmues to this

day.

arbitrary enfofcement;
.75.  Despite knowledge that third- parhes were respons1b1e for the

f oompla.med-of activities, Counterdefendants choae only to file act:ons ag,amst

| parties aﬁihated with George Johnson, and iauled to ﬁle actions against parties

| unaffiliated with George Jokinson, despite theif afﬁrmatwe knowledge that such .
: parties were responsible for the complamed«of activities.

76. Spectﬁcally despite knowledge ofthen' Wmngful actmties, the

‘ Counterdefendants c¢hose not to include 3F Contractmg the prmcnples of 3F ’
| Conu'actmg, PrestonDnlhng thepﬁnciplesof&estonmﬂling,thecnyof

| Tuoson, and others responsible for the allegedly unlawful, neghgent, or '_

| intentional act but has instead focused their energ{cs exclusiveiy in pursuxt of
{ George Johnson and his related entitics and mdividuals : ‘

77, “The above-refereniced sta.temmts, and the other aotwns taken by

, ADEQ, including the issnance of notices of wolaﬁtm. foot-draggmg concérning
' approvals, and other actions, has deprived Johneon of the rlghts and pnv:leges

ad individuals and compar ggxthe State ofAnzona.
se statements and action : havo frustrated and mpeded the :

: Johnson Parties regulatory proceedmgs and filings and had the intent and
purpose of dzsparagmg and puttmg the Johnson Parties in a fa.lse light in order to

-11'

73, The above-cap tioned lawyuit filed agmnst George Johnson, J ohnson' B -
': Intemattonal and the Oth*’v‘r Defendants is one aspect of this select:ve and
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{ | harm and damage the Johnson Patties by interfering with advantageous
contractual and busmess relationships and by breach of statutory duties.

© 79. - The foregoing actions undertaken and statements made were

2
3

4| continually re-pubhshed at least through April, 2005.
5

80. The foregomg actmns were unlawﬂ.ll and the foregomg statements -

81. Counterdefendants either knew or should have known tﬁat thezr .

82.' The foregomg actions and statements were not pnvﬂeged

83. The foregoing actions and statements are actmnaihie per se.

13 84. Counterdefendants also took actions wluch were intended to and d1d
14 disparage, defame arid put George Johnson and Johnson International ina false

11

85. The actions of the Counterdefendants were both within and
i7] outside the scope of their employment a.nd themfore entltle

. 184 Countemlmmmts to oompensato:y and punit:ve damages

" 19 {
' 20 reckless disregard for the lawful rights of the Counterclaimants Were -
21 } intentional and wilful and were of such an outrageous namre as to gwe nse-.

6. ‘l‘he acuons of the Counterdefendants were undertaken thh 8

Wheretorc, Counterclmmants pray for. ’gi:nent ag?a::inst

24 Counterdefendants as follows:

26 | but in no event less than |
o
.28 . | g -12

1‘,..

25 ' (A). For damages incurred in an amount to be determmed at tnal SR R




Card Honorable Rebecca A. Albrecht
' SUPERIO

MARICOPA COUNTY
- 18 § 201 West Jefferson
Phoenlx Arizona 85003

N 19
'20 Im(}eneral
21 | Special Counsel -
- R 1275 West W o
22 - b Aﬂzo 007 S
"~ 23 | Barry Mitchell |
L Gunmmasmnm,ms.
94 || 2575 East Camelback Road -
: 1l Phoenix, Arizona 85016-9225
c. 28 f -
26
- 271]

28

(i) . $20,000,000 as to George H. Johnson and Jana Johnson; .

1.
2 (i)  $10,000,000.00 as to the George H. Johnson Revocable Trust; |
3 (i) $10,000,000.00 as to Johnson International, Inc.; |
4 - (B) " For punitive damages in an amount to be determmed at tnal
5 (C) . For Counterclaimants’ attorney’s fees mcurred 1
6} (D) - For the costs and expenses incurred in brmgmg this action; and‘_: =
7§ (E)' For such other and further relief as tlus Court may deem Just ' '
R § and proper.
9|  DATEDthis 13”‘ day of October, 2008,
) MARGRAVE cELums, Pe.
1 ;
12,
ok Michazl L. Kitchen
138 %meys for Jahnson Defendants
. 14
g 159 - | e
- 164 File “”ofthe % vgmwgggs to: -

R COURT

=13«




Il Christopher Stuart

JONES, SKELTON & HocuuLrl, PLC

2901 North Central Avenue, Suite 800
| Phoemx, Arizong, 85012

| Marc Budoff
1 111 Weést Moriroe Street, Suite 12 12°
Phoemx. Anzona 85003-1732

i C\Dommests ,,,d&m,,w\uy,mu\mmwmmmlolmmadm.m .
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Lat J. Celmins (004408)
Michael L. Kitchen (019848)

MARGRAVE CELMINS WHITEMAN, P.C.

8171 East Indian Bend, Suite 101
Scottsdale, Arizona 85250
Telephone: (480} 994-2000
Facsimile: (480) 994-2008

Attorneys for George H. Johnson and Jana S. Johnson,

The George H. Johnson Revocable Trust and

George H. Johnson and Jana Johnson, co-trustees,

The Ranch at South Fork, LLC, General Hunt Properties, Inc.,

and Atlas Southwest, Inc.

SUPERIOR COURT OF ARIZONA
COUNTY OF MARICOPA

STATE OF ARIZONA, ex rel, STEPHEN
A. OWENS, Director, Arizona
Departmcnt of Environmental Quality;
MARK WINKLEMAN, Commissioner,
Arizona State Land Dcpartment
ARIZONA GAME AND FISH
COMMISSION; DONALD BUTLER,
Director, Arizona Department of

iculture; ARIZONA BOARD OF

GENTS, on behalf of the Arizona
State Museum, = ‘

Plaintiffs

V.

GEORGE H. JOHNSON and JANA S.
JOHNSON, husband and wife; THE
'GEORGE H. JOHNSON revocable
trust, and GEORGE H. JOHNSON and
JANA JOHNSON, co-trustees;
JOHNSON INTERNATIONAL INC.;
THE RANCH AT SOUTHFORK, LLC;
GENERAL HUNT PROPERTIES,
INC.;ATLAS SOUTHWEST, INC.; KARL
ANDREW WOEHLECKE and LISA
_WOEHLECKE, husband and wife;
JOHN DOE and JANE DOE, husband
and wives, 1 through 10; ABC
CORPORATIONS 1 through 10,

Defendants.

Case No. CV2005-002692

RULE 26.1 DISCLOSURE
STATEMENT OF JOHNSON
COUNTERCLAIMANTS /
THIRD-PARTY PLAINTIFFS

(Asszgned to the Honorable
Rebecca A. Albrechf)
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GEORGE H. JOHNSON; JOHNSON
INTERNATIONAL, INC.,

Counterclaimants,
V.

ARIZONA DEPARTMENT OF
ENVIRONMENTAL QUALITY,
STEPHEN A. OWENS and JANE DOE
OWENS, husband and wife, OFFICE
OF THE ATTORNEY GENERAL, TERRY
GODDARD and JANE DOE
GODDARD, husband and wife,

Counterdefendants.

o
[

[
L]

GEORGE H. JOHNSON and JANA S.

8 JOHNSON, husband and wife; THE

GEORGE H. JOHNSON REVOCABLE
TRUST; and GEORGE H. JOHNSON
and JANA JOHNSON, co-trustees;
JOHNSON INTERNATIONAL, INC;

| THE RANCH AT SOUTH FORK, LLC;

GENERAL HUNT PROPERTIES, INC.;
ATLAS SOUTHWEST, INC.,

Third-Party Plaintiffs,

! vs.

3F CONTRACTING, INC.; BILL
PRESTON WELL DRILLING dba
PRESTON WELL DRILLING; JOHN
and JANE DOES 1-10; ABC
PARTNERSHIPS 1-10; ABC LIMITED
LIABILITY COMPANIES 1- 10; XYZ
CORPORATIONS 1-10,

Third-Party Defendants.

Pursuant to Anzona Rules of Civil Procedure,~

(“Counterclaimants”) hereby submit their Initial Rule 26.1 Disclosure Statement.

This Disclosure Statement supplements the Disclosure Statement filed this date

| r’Rulf: 26 1, Counterclmmants/
| Third-Party Plaintiffs, George H. Johnson and Johnson International, Inc.

/1




O 00 N O v A W N -

-
=4

e
LV, I S 75 B (8

NN NON D e s e
S N O R USR8 2B @& = 3

S
==

——
N

by Johnson’s co-counsel at Jones, Skelton & Hochuli, PLC. That Disclosure
Statement and all contents therein are hereby incorporated by reference.
L FACTUAL BASIS

A. FACTUAL BASIS OF COUNTERCLAIM.

George H. Johnson is the owner and principal of Johnson Utilities, LLC.
Johnson Utilities is an affiliate of Johnson International and is regulated by the
Arizona Corporation Commission as a public utility company and Johnson
Utilities participates in various proceedings before that agency. Johnson Utilities
frequently has business matters before ADEQ and processes various applications
before that agency. | |

ADEQ has previously taken actions against Johnson Utilities that were not

supported by the law or regulations of the ADEQ and has previously applied
| disparate standards to Johnson Utilities not applicable to other utilities, and has

unlawfully imposed burdens and procedures on Johnson Utilities not applicable

to other utilities.

ADEQ has illegally applied “hidden” rules to Johnson Utilities and has

otherwise required disparate capacity requirements and standards of Johnson

' Utilities. ADEQ expressed a generally_hostile attitude towarleohn_son Utilities,
its principals; owners and managers, and intentionally and kho’wihgly singled out

| Johnson Utilities and its owners and managers for increased unlawful disparate

regulation; Johnson Utilities has resisted ADEQ’s unlawful and illegal

applic -a result of this

:0f policies and proceduges

10 Johnson U_tilities;

TR

oo

resistancé,' ADEQ and other goverrimental agencies have retaliated against the

‘principals of Johnson Utilities and its related entities.
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2 | one year perios

Beginning in December, 2003, ADEQ representatives and the Office of the
Attorney General began making false, inflammatory, and damaging statements to
the preés directed against the owners of Johnson Utilities, George H. Johnson
and related company, Johnson International, regarding the management of the
Ranches. In or about December, 2003, the Director of the Environmental
Quality, Stephen A. Owens, made the following statements to the press:

® “Johnson International seems to be deliberately choosing not to

comply with State environmental laws ” |

° “Johnson International is a large sophlstlcated outfit that obviously

has had experience with environmental laws a.nd has violated them
on numerous occasions in the past

° “It [Johnson’s claim that it was involved in agnculture on the

Ranches] doesn't really pass the laugh test.” .

| and/or cast Defendants in a false light, and Mr Owens was aware that his

‘ statements were false.

Johnson Utilities and related parties hadﬁreviousvl"y provided voluminous

: documentaﬁon demonstrating the falsity of these and simildr statements over a

ot ngr to Mr. Owens’ staggments. These and smulargstatements

~I~i~‘fr§ arh

| were motwated by polmcal considerations, in an effort to furt_her Mr Owens

| continually published and re-published by various pubhcamons, including but

not limited to the Arizona Republic, Phoenix New Times, Arizona Daily Star and on

-4-




ADEQ’s website. These statements have been published and re-published at

—

least as late as April, 2005.

Additionally, Mr. Owens, through ADEQ, published a Notice of Violation to
the press accusing Johnson Parties of wrongful activities, without first notifying
the Johnson Parties of the Notice and without first allowing the Johnson Parties
to respond. The Johnson Parties received the Notice of Violation approximately 3

days after it had been released to the press. It is anticipated that further

discovery will reveal that other actions were taken and other documents were

O 0 N & » s~ W N

| published which were intended to adversely impact George Johnson’s and

—
(=]

Johnson International’s reputations and abilities to do business.

On or about February 14, 2005, the Attqfhey General of the State of

Pt
N e

Arizona issued a press release concerning the Johnson Parties. The February

o
W

1 2005 press release, and in various publications and settings relating to that

| press release, Terry Goddard made a number pf false and defamatory statements

et e e
‘N W F-9

Parties of the following:

L Committing “wanton destruction of Arizona’s heritage' resources”;

[y
o |

° Committing “numerous violations of State law®;

b h
O 00

L “Illegally bulldozing and clearing approxxmately 2‘70 acres of State
trust lands”; '

moy

L Bulldozing and clearing private land without obtaining permits

; requlredi)y state law;
° “Destroying portions of seven ma r Hohokam archcologwal sites”;
24 | o “Failing to comply with statutory requirements relating to destruction
25 of protected native plants”; "
26 L “Violating the State’s Clean Water Laws”;
27

28 -5-

directed at the Johnson Parties.  For gxamplé, Mr. Goddard accused the Johnson e
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continues to this day. This lawsuit is one aspect of thls selective and arbitrary

o Negligently causing a disease epidemic that resulted in the death of
at least 21 rare Arizona desert Big Horn sheep;
] “Moonscaping” State trust lands.
These and other statements that will be revealed in the course of discovery
were intended to, and did, damage George Johnson’s and Johnson International’s

reputation throughout the business community. Additionally, this information

| was leaked to the press without first notifying the Johnson Parties, who first
| discovered the existence of the statements and claims from third party sources.
These statements were made to the press despite knowledge on Mr. Goddard’s

| part that such statements were false and/or misleading.

Like the ADEQ, Goddard and the Attorney General’s Office had possession

| of, and ignored, documents and information demonstrating the falsity of these

| and similar statements prior to the publication of said statements. These

statements were not motivated by an intent to properly apply‘relev,ant law, but
were rather motivated by political considerations. These ‘statements were

published and had been continually re-published in vaﬁou's 'publications,

mcludmg but not limited to the Arizona Republzc. Such re-pubhcatxons occurred |
through at least April 2005. The defamatory actions, statemcnts, and trespasses [ IS
made agamst Johnson were and are part of a larger schcmc of selective and

| arbltrary enforcement, which has been perpetrated for scveral years and

OI‘Cément

Despite knowledge ’that third- partles were respon31ble for the

cdmplained'-of activities, Counterdefendants chose only to file actions against

| parties affiliated with George Johnson, and failed to file actions against parties

i e
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unaffiliated with George Johnson, despite their affirmative knowledge that such
parties were responsible for the C(;mplained-of activities.

Specifically, despite knowledge of their wrongful activities, the
Counterdefendants chose not to include 3F Contracting, the principles of 3F
Contracting, Preston Drilling, the principles of Preston DriIling, the City of

Tucson, and others responsible fdr the allegedly unlawful, negligent, or

| intentional act but has instead focused their energies exclusively in pursuit of

George Johnson and his related entities and individuvajs.

These and similar statements, and other actions taken by ADEQ, including -

the issuance of notices of violation, foot-dragging concerning approvals, and other | -

actions, has deprived Johnson of the rights and privileges otherwise afforded

individuals and companies in the State of Arizona. These statements and actions

! have frustrated and impeded the Johnson Partie_s’ regulatory proceedings and
filings and had the intent and purpose of disparaging and putting the Johnson

| Parties in'a false light in order to harm and damage the Johnson Parties by -

interfering with advantageous contractual and business relationships and by
breach of statutory duties. | | |

B.  FACTUAL BASIS OF THIRD PARTY com’mwr

The State has alleged that various claims relating to‘ acnvxties associated

with the improvement of grazing Ia.nds regarding King and La Osa Ranches.

Spec1ﬁcally, the State has allegcd that in connection w1th these clearing acnvmes k,lif:,- e

protected plants on State and/ 6r private land, breached‘St’ate grazing leases, and

illegally discharged pollutants into navigable waters.
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caused by 3

Third Party Plaintiffs deny any and all such allegations, and deny that any
illegal, negligent, or wrongful actiw;ities took place in connection with said clearing
activities. All activities alleged at least in the State’s Complaint, Causes of
Actions One through Sixth inclusive, were conducted by 3F Contracting. 3F

Contracting was hired by King Ranch LLC to improve private pastureland for the

beneﬁt of ranching activities taken on the La Osa ranch. 3F Contracting was, at
‘ a]] times relevant, an independent contractor. None of the Thxrd Party Plaintiffs
{ nor any of their representatives oversaw, controlled, supcrjvxsed or directed the

| operations of 3F Contracting activities. 3F Contracting was directed to only

| improve private pastureland, and was directed to stay off State land.

The boundary separating the private land fromith,e State land was clearly
marked, and such boundary was specifically brought to the attention of 3F
Contracting representatives. It has been alleged that 3F Contracting conducted |

| activities on land owned by the State. To the extent 3F Contracting conducted any |
{ activities on land owned by the State, such activities were in violation of its
| instructions, which instructions were that 3F Contra’cting was only to conduct

| activities on pnvate land a part of the La Osa ranch

To the extent that any illegal, ncghgent, or wrongful aCthItlcS took

| place related to the La Osa Property, such activities were performed solely by 3F |
i Contracting. Aﬁy and all damages and iﬁjuries caused by the activities alleged in |
Causes of Action One through Sixth inclusive in the Statc s Complaint were solely 1

,,.‘:_'bniractmg In the evEftihat the State or any ints departments

Pty “‘1'??" By

or boards should recover any Judgment against any or all of the Thlrd Party

Plaintiffs for damages or for any claims sustained arising out of the Causes of
Action One through Sixth inclusive, then in that event the Third Party Plaintiffs
will be entitled to a judgment against 3F Contracting for its actions and conduct.

8-
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The State has also alleged that various drilling activities were conducted on
private property located in Apaché County commonly referred to as “South Fork.”
The South Fork property was owned by Third Party Plaintiff The Ranch at
Southfork, LLC. Third-party Defendant Bill Preston Well Drilling was hired to
drill a well on the South Fork Property. At all times relevarit, Preston was and
acted as an independent contractor. None of the Third Party Plaintiffs nor any of
their representatives controlled, supervised or directed theroperations of the
drilling activities. The State has alleged that, in co'nnecti‘o‘nkkwith Preston’s
activities, certain well drilling fluids, cuttings, and sediments were discharged

into a tributary of the Little Colorado River. To the extent that any discharges

| were made as a result of the drilling activiﬁes, all such diScharges were solely
caused by Preston. Any and all damages and injuries caused by the drilling

activities alleged in the State’s Complaint were solely cauéed by Preston.

Third Party Plaintiffs are innocent of any and all negligence, breaches, or

{ responsibility for any damages caused by the activities taken by Preston. In the ~
event that the State or any of its subdivisions or representatives should recover
‘any judgment against any or all of the Third Party Plamuffs for damages or for
‘any claims sustained ansmg out Cause of Actlon Tenth then in that event the

| Third Party Plaintiffs will be entitled to a Judgment agamst Preston for its actions | '}
and conduct. o | :
|0 LEGAL BaASIS -
|- A LEGATSASIS OF COUNTERCLAY

The tort of defamation is generally de31gned to compensate for damages
incurred to the reputation and good name caused by thc publication of false

and/or inﬂammatdry information. The elements for defamation are as follows:
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“To create liability for defamation there must be: (a) a
false and defamatory statement concerning another; (b)
an unprivileged publication to a third party; (c) fault
amounting at least to negligence on the fpart of the
publisher; and (d) either action ability of the statement
‘irrespective of special harm or the existence of special
hzrtg %aéused by the publication.” Restatement of Torts
2d, 8§85

The statements made by Mr. Owens, Mr. Goddard, the ADEQ, and the Attorney

General’s office were false, a fact known to them. Likewise, the statements were

defamatory. A “communication is defamatory if it tends so to harm the

| reputation of another as to lower him in the estimation of the community or to

O 00 9 & bk W N

deter third persons from associating or dealing with him.” Restatement of Torts
| 2d, §559. '

The statements made by the above-referenced’individuals and entities

[ S S
W N - O

of charges of crimes for criminal acts ... is actionable per se. ” Roscoe v. Schoolitz,

105 Ariz. 310, 312, 464 P. 2d 333 (1970) (en banc) leevnse the above-

-
[V, B N

| referenced individuals and entities 1mputed facts harmful to Plamnffs busmess

o)
(=)

dealings. “Generally, injurious falsehoods ‘consist of the publication of matters

—
~J

derogatory to the Plaintiffs’ business in general, of a kmd calculated to prevent

[y
[- -}

| others from dealing with him or otherwise to interfete with his relations with

S ©

l 1,4, 739 P.2d 1318 (Div. 1, 1987). (internal citatioxis omitted).

[ )
ot

_The statements made were likewise not pnvﬂ ged Under Arizona law

™
N

agents of the State are no 4 given an absolute pnvﬂe’ to defame citizens, even 1f

N
(73

such statements have a connectxon to pendmg civil enforcement actions. See

State v. Superior Court, 186 Anz 294 298, 921 P.2d 697 (D1v 1, 1996) (holding

N
(7]

that assistant attorney general statements to the press concermng enforcement

[l
=)

action were not protected by absolute prosecutorial immunity). See also Buckley

NN
[~ |

-10-

| imputed criminal activity on the part of the Johnson Claimants. “The publication |

others to his disadvantage.” Western Technologies v. Sverdrup & Paroel, 154 Ariz. |
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v. Fitzsimmons, 509 U.S. 259, 112 S.Ct. 2606, 125 L.Ed.2d 209 (1993) (indicating
that absolute immunity does not épply to a publication of defamatory matter in a
press conference, holding that “the conduct of a press conference does involve the
initiation of a prosecution, the presentation of the State’s case in court, or actions
preparatory for these functions); Chamberlain v. Mathis, 151 Ariz. 551, 729 P.2d
905 (1986).

The defamatory statements made concerning the Johnson Claimants were

| made with malice and with knowledge that such statements were false when
| uttered. The Johnson Claimants supplied the above-réferenced individuals and
entities with substantial evidence to demonstrate their innocence, evidence which

‘ was affirmatively and was knowingly ignored by the State.

The State of Arizona, its agencies and representatives likewise disparaged

| the Johnson Parties in proceedings conducted before that agency and took
deliberate and intentional actions which would put the Johnson Parties in a bad

‘ light. “These actions were taken by a manifest dislike of the Johnson Parties and
was not supported by existing rules or regulations of the agencies but rather was

based on: h1dden desk drawer rules and arbitrary apphcataons of requirements

that were not supported by the law _
The actions of the Counterdefendants were outs:de the scope of their

employmcnt, were undertaken w1th a reckless disregard for the lawful rights of

| the Counterclalmants were intentional and wilful and were of such an

& pits nature as to give risg4o punitive damages.

Addmonally, in the event'that the Johnson Claimants prevail in the

underlying action, attorneys fees and other expenses will be claimed and shall be

awarded pursuant to Ariz. Rev. Stat. Ann. § 12-348(A)(1)1 Which states:

a1
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“In addition to any costs which are awarded as
prescribed by statute; a court shall award fees and other
expenses to any party other than the state or a city, town
or county which prevails by an adjudication on the
merits in any of the following . . . A civil action brought
by the state or a city, town or county against the party.”

(Emphasis added). v ‘
B. LEGAL BASIS OF THIRD-PARTY COMPLAINT.
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ooqam-p.uu—gxooo-.la\m&uw.:s

0 0 N s W N

To the extent any entities related to Johnson were in any way negligent

| (which they were not), all such negligence was purely passive. The Johnson

| parties causative contribution to any loss ended upon the hiring of the

| mdependent contractor. The Johnson parties were not personally at fault for the
| conduct of 3F Contracting and Preston Dnllmg The Third Party Plaintiffs

| therefore have a claim for indemnity against the contractors whose active
negligence produced the loss. See Busy Bee Buffet v. Ferrell, 82 Ariz. 192, 310

| P.2d 817 (1957); Tucson Electric Power Co. v. Kokosing Construction Co., 157 Ariz.

317, 767 P.2d 40 (App. 1988); Transmenca Insuranoe Company v. Trico

| International, Inc., 149 Ariz. 104, 716 P.2d 1041(App. 1985); Chesin Construction
| Co. v. Epstein, 8 Ariz.App. 312, 446 P.2d 11 »(1968), Estes Co. v. Aztec

: Constructlon, Inc., 139 Ariz. 166,677 P. 2d 939 (App. 1983); Employers Mutual .
| Liability Ins. Co. v. Advance Transformer Ca., 15 Ariz.App. 1, 485 P.2d 591 (1971).

See, INA Insurance Co. v. Valley Forge Ins. Co.; 150 Ariz. 248, 722 P.2d 975 (App.

§ 1986), American and Foreign Ins. Co. . Alistate Ins., 139 Ariz. 223, 677 P.2d 1331
| tApp. 1983
' 554 P.2d 85% '1976) and First Natio ] f Bank of Arizona v. Oti‘s Elevator Co., 2
’ ’ AnzApp 596, 411 P.2d 34 (1966). Schweber Electronzcs . Natzonal

enderson Realty v. Mesa Pavmg Company, Inc., %%7 Anz App. 299,

Semi-conductor Corp., 174 Ariz. 406, 850 P. 2d 119 (App 1992)

-12-
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III. WITNESSES.

Brian Tompsett

JOHNSON INTERNATIONAL, INC.

5230 East Shea Blvd.

Scottsdale, Arizona 85254

Brian Tompsett is expected to testify concerning his general
familiarity with King and La Osa Ranches and the purposes thereof. Brian
Tompsett is also expected to testify concerning his dealings and

relationships with 3F Contracting and its principals and his dealings and

communications with representatives of Preston Well Drilling relating to

O 00 3 O » s W N

-
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| agricultural and ranching uses intended for King and La Osa Ranches.

=
o

Brian Tompsett may also be expected to testify consistent with any deposition

poves
™~

{ which he may give.

i
W

James F. Fleuret

3F CONTRACTING, INC.

8840 East Bnlhant Sky Circle
Gold Canyon, Arizona 85218

Mr. Fleuret is expected to testify regardmg his involvement at King and La

i s -t o)
~J [~} (5. TR -

jl Osa Ranches and his communications with representatwes and owners of King

and La Osa Ranches relating to that involvement. James Fleuret ’may also be

Y
o

| expected to testify consistent with any depds_ition which he may give.

Bill Preston

BILL PRESTON WELL DRILLING
7902 East McDowell Road
Mesa, Ariz na ¢ 85207

Bill Preston is expected to testify th' the >1s the owner of and conducts

business as Preston Well Drdhng. Heis expccted to testify that he performed

extent of those drilling activities. He is also expected to testify about his

engagement to conduct drilling activities on private land in Apache County,

28 -13-

f Southfork Ranch. Mr. Tompsett is also expectedv'toltestify concerning the

drilling activities at Southfork Ranch, and is expected to describe the nature and
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Arizona. Mr. Preston is expected to describe his background and experience and
his communications and dealings with representatives of Southfork Ranch in

connection with the drilling activities. Bill Preston may also be expected to testify

| consistent with any deposition which he may give.

VII. COMPUTATION AND MEASURE OF DAMAGES.

Johnson has been damaged and claims damages as follows:

. For damages incurred in an amount to be determined at trial
but in no event less than ,
)  $20,000,000 as to George H. Johnsoﬂ and Jana Johnson;
(i) $10,000,000.00 as to the George H Johnson Revocable Trust;
(i) $10,000,000.00 as to Johnson International, Inc.;

O 00 N A W A WN

—t pemb
-y

12 § . For punitive damages in an amount to be determined at trial;
134 and o

141 . For attorney’s fees and costs incurred in connection with this
15 case.

These damages are based, in part, on loss of contracts, loss of

o
o

} business expectancies, loss of profits, andlnjuryto thé reputation of the

—
-3

Johnson Parties. These damages are ongomg and further computation of

...
°°

‘damages will be provided as this case and further dlscovery unfolds.
Additionally, to the extent that the Thlrd Party Plaintiffs may be

| damaged in any way resulting from any acts or om1s31ons of the Third-

Party Hird-Party Plaintiffs are%ﬂed to be indemnified for .

R
.

The mformatmn set forth in this Rule 26.1 Dlsclosure ‘may be
| amended and /or supplemented upon further mvestlgatmn and/or

26 {| discovery.

28 -14-
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DATED this { éjﬁ day of NDVﬁfﬁbEI‘, 2@05

Michaﬂl L “Kit{:hen
Attameys far Jafm&eﬂ Defendants

Original of the foregoing mailed

: &nsm_dayc;fﬁovem :r, 2005 to:

m the foregoing mailed this

day of November, 2005 to:

| Hamiy L. How, P.C.
| 10505 North 69 Street, Suite 101

Smttsdaic, Amona 85253- 1479
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VERIFICATION

STATE OF ARIZONA

, ss.
COUNTY OF MARICOPA

I, Brian Tompsett, Vice President of Johnson International, Inc.,

28 -17-
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" Pinal Board of Supervisors; DAVID

JuL 0 72005

%Us GILBERT rLLC
. ATTORNEYSAT LAW
4800 NORTH SCOTTSDALE ROAD
SUITE 6000
SCOTTSDALE, ARIZONA 85251
TELEPHONE (480) 429-3000

Leo R. Beus/AZ Bar No. 002687 |
Britton M. Worthen/AZ Bar No. 020739
Linnette R. Flanigan/AZ Bar No. 019771

Attorneys“ for Plaintiff

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF MARICOPA

LENNAR COMMUNITIES Case No.: CV2005-002548
DEVELOPMENT, INC., an Arizona
corporation COUNTERCLAIMANTS’ RESPONSE
TO GEORGE H. JOHNSON’S
Plaintiff, COUNTERCLAIM ‘
Vs.

(Asmgned to the Honorable Ruth H.
SONORAN UTILITY SERVICES, L.L.C., | Hillard)

an Arizona Limited Liability Company;
GEORGE H. JOHNSON and JANE DOE
JOHNSON, husband and wife;
BOULEVARD CONTRACTING
COMPANY, INC., an Arizona corporation;
PINAL COUNTY BOARD OF
SUPERVISORS, a political subdivision of
the State of Arizona; LIONEL D. RUIZ, in
his capacity as a member of the Pinal
County Board of Supervisors; SANDIE
SMITH, it her capacity as a member of the

SNIDER, in his capacity as a member of the
Pinal Board of Supervisors; JIMMIE
KERR, in his capacity as a former member
of the Pinal County Board of Supervisors;, :
THE 387 WATER IMPROVEMENT : JUL - ¢ 2005

HENL0266\Lennar\Pleadings\Response to C laimdoc
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~ State of Arizona,

- LIABILITY COMPANIES; XYZ

ictiand a political subdivision of the
bArizona; THE 387
WASTEWATER IMPROVEMENT
DISTRICT, a Pinal County Improvement
District and a political subdivision of the

Defendants.

GE H. JOHNSON, a married man
Counterclaimant,
vs.

LENNAR COMMUNITIES
DEVELOPMENT, INC. an Arizona
corporation; LENNAR CORPORATION, a
Delaware corporation; ALAN JONES and
JANE BIOE JONES, husband and wife;

MARK BITTEKER and JANE DOE
BITTEKER, husband and wife; JOHN
SUTHERLAND and JANE DOE
SUTHERLAND, husband and wife; JOHN
DOES and JANE DOES 1-X; ABC

PARTNERSHIPS I-X; ABC LIMITED

CORPORATIONS I-X,

Counterdefendants.

Coﬁnterclaimants, for their response to George Johnson’s Counterclaim, state and

allege as follows:

1. Counterdefendants are without sufficient information upon which to form a
belief as to the truthfulness of Paragraph 1 and, therefore, deny same.
2. In response to Paragraphs 2 and 3 of Johnson’s ~ Counterclaim,

Counterdefendants admit that Lennar Corporation is a Delaware corporation located in

2

H:\10266\Lennar\Pleadings\Response to Counterchaim doc *
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Miami, Florida. Lennar Communities Development, Inc. is a division of Lennar Corporation

and is authorized to do business within the State of Arizona and is currently doing business

il

in Marid)

the Parag‘i‘aphs 2 and 3 of the Counterclaim.
3. In respondmg to Paragraph 4 of Counterclaim, Counterdefendants admit that
Alan Jones and Jodie Jones are husband and wife and that they reside within Maricopa

County, Anzona but deny the remaining allegations contained therein.

e
that Mari Bitteker and Tamara Bitteker are husband and wife and reside within Maricopa
County, Arizona, but deny the remaining allegations contained therein.

5. In responding to Paragraph 6 of the Couﬁterclaim, Counterdefendants admit

‘that John. Sutherland resides in Maricopa County, Arizoha, but deny the remaining

allegations contained therein.

6. Counterdefendants are without sufficient information upon which to form a
belief as to the truthfulness of Paragraph 7 and, therefore, deny same.
7. Counterdefendants admit the allegations contained in Paragraphs 8, 9, 10, and

11.

. § Counterdefendants admit the allegations contained in Paragraph 12.
9. Counterdefenﬂants are without sufficient information upon which to form a

belief as to the truthfulness of Paragraphs 13 and 14, and therefore, deny same.

10. Counterdefendants admlt the allegations contained in Paragraph 15 of

Johnson’ s Counterclalm

H:\10266\Lennar\Pleadinge\Responss to Counterclaim.doc

a and Pinal counties. The Counterdefendants deny the remaining allegations of

In respondmg to Paragraph 5 of the Counterclaim, Counterdefendants admit -
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11. In response to Paragraph 16 of Johnson’s Counterclaim, Counterdefendants
admit that Pinal County Board of Supervisors, as fhe Board of Directors for the the 387
Districts, advertised for proposals from utility service providers to be the service provider for
the 387§1stncts, but Counterdefendants deny the sufficiency of those advertisements and
the remai';zing allegations contained in Paragraph 16. |

12. Counterdefendants admit the allegations contained in Paragraph 17 of
Johnson’s Counterclaim.

13.  Counterdefendants admit the allegations contained in Paragraph 18 of

14 In response to Paragraphs 19 and 20 of Defendant’s Counterclaim,
Counterdefendants allege that the document described therein was a&ached as Exhibit A to
the First Amended Complaint and speaks for itself. Counterdefendants deny any other
remaininggyallegations contéined therein.

15ﬁ Counterdefendants admit the allegations contained in Paragraph 21 of
Johnson’éuCounterclaim.

16. In response to Paragraphs 22 and 23 of Johnson’s Counterclaim,
COu‘nterdefendants allege that that the »document described therein was attaéhed as Exhibit B

to the Fmst Amended Complamt and speaks for 1tself Counterdefendants deny the
A ‘

T

remauun llegatlons contamed therem

17.. Counterdefendants are without sufficient information upon which to form a

belief as to the allegations contained in Paragraph 24 and, therefore, deny same.

H:\10266\Lennar\Pleadings\Response to Counterclaim.doc
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Counterdefendants are without sufficient information upon which to form a

belief as to the truthfulness of fhe allegaﬁons contained in Paragraphs 25 and 26 »an'd,
therefore,. den}"meame. | -

19. | In response to Paragraph 27 of Johnson’s Counterclaim, Counterdefendants
admit th&t Lennar either was under contract to purchase a real property or was the owner of
the subjeet preperty within the 387 Disttiets; but deny any remaining allegations not
specifically admitted to herein.

20. In response to Paragraph 28 of Johnson’s Counterelaim, Counterdefendants
admit that Lenﬁa.r intended to develop the real property for residential purposes, but deny
any rem%‘%nng allegations not specifically admitted to herein.

21 Counterdefendants deny the allegations contained in Paragraph 29 of
Johnson’s Counterclaim.

22. In response to Paragraph 29(a) of Johnson’s Counterclaim, Counterdefendants
deny the allegations contained therein.

23 In response to Paragraph 29(b) of Johnson’s Counterclaim, Lennar admits that

it requested to be de-annexed from the Districts after Johnson and Sonoran’s breaches of the

Master Utility Agreement entered into with Lennar and Johnson and Sonoran’s refusal to put

" || up financial assurances as required under the Water Suppiy Agreement and Wastewater

Supply Aggjeement; but denies any attempts to break up the Districts. Lennar denies the
remaining allegations contained in Paragraph 29(b).
24. Counterdefendants deny the allegations contained in Paragraph 29(c) of

Johnson’s Counterclaim.

H:\10266\Lennar\Pleadings\Response to Counterclair.doc
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2. In response to Paragraph 29(e) of Johnson’s Counterclaim, Lennar admits that
after Sonoran and Johnson’s defaults under the agreements with both Lennar and the 387
Dish‘icté and Sonoran’s failure to make sufﬁcient progress on the wastewater treatment plant

and fallur? to post financial assurances, Lennar contacted the 387 Districts to enlist its aid in

ensuring ‘Q_aat Sonoran and Johnson performed under the agreements with the 387 Districts
and Lennar. When Sonoran and Johnson’s breaches under the agreements were not
remedied, Lennar attempted to be de-annexed from the District because it lost confidence

that Sonoran and/or Johnson would be able to perform under the agreements and requested

i i‘-totake action. Lennar admits that correspondence was sent to the Environmental
Protectioﬁ;Agency because Johnson was attenipﬁng to wrongfully expand his CAAG 208
permit to include property against the property owners’ wishes that Sonoran and/or Johnson
had no right to serve. Counterdefendants deny the remaining allegationé contained therein.

27 - In response to Paragraph 29(f) of Johnson’s. Counterclaim, Counterdefendants
deny the aﬂegatlons contained therein.

28." In response ‘- to Paragraphs 30 and 31 of Johnson s Counterclaim,

Counterdefendants deny the allega‘aons contamed therem |

2. In response to‘Pavragﬁraphs 32 and_ 33 of the Coﬁnterclaim, Counterdefendant
Jones adm;ts that after Sonoran and Johnson s defaults under the Sonoran Management
Services Agreement with Lennar and its defaults under the agreements with the 387

Districts, and upon Johnson and Sonoran’s attempts to wrongfully include property against

H:\10266\Lennar\Pleadings\Response to Counterclaim.doc
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tﬁe property owners’ wishes in an attempted expansion of the Districts, Jones stated that
Lennar d1d not want its property interest to be included in any future expansion of the
Dlstnct ahd that any attempts to expand the 387 D1str1cts to include Lennar’s property
mterest v:as inappropriate. Counterdefendants deny the ;emalmng allegatlons contained in
Paragraphs 32 and 33 of the Counterclaim.

30. Counterdefendants deny the allegations contained in Paragraph 34.

In response to Paragraph 35 of the Counterclaim, Jones admits that it was a

conflict df interest for Cbnley Wolfswihkle, a major landowner (or controller of a large
portion of yland) in the 387 Districts, to be an owner of Sonoran Utilities. Counterdefendants
deny the remaining allegations contained therein.

32. In response to Paragraph 36 of Johnson’s Coﬁnterclaim, Jones admits that after
the meetxﬂg where Johnson stated that Conley Wolfswinkle, a majority landowner (or
controllerg of a large portion of land) in the 387 Dlstncts was always part of Sonoran
Utilities, that third' parties were advised that this was a conflict of interest.

Counterdefendants deny the remaining allegations contained therein.

33.  Counterdefendants deny the allegations contained in Paragraph 37 of the

34*” Counte;‘deféndaﬂts, deny the allegations contaiﬂed in Paragraphs 38, 39,'40, 41,
42;,.43 and 44 of Johnson’s Counterclaim,
35.  Counterdefendants deny the allegations contained in Paragraphs 45, 46, 47, 48,

49, and 50,“

H:\10266\Lennar\Pleadings\Response to Counterclaimdoc
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36. Paragfaph 51 simply incorporates prior allegations of Johnson’s Counterclaim
and, therefore, Counterdefendants respond to’ those incorpofated portions in the éame manner
as previously stated.
| 37{ Counterdefendants are without sufficient information upon which to form a
belief as to the truthfulness of the allegations contained in Paragraph 52 of Johnson’s
Counterclaim and, therefore, deny same.

38. Cdunterdefendants deny the allegations contained in Paragraphs 53, 54, 55, 56,

57, and 58.

Counterdefendants deny each and every allegation that is not otherwise
&
admitted herein.

AFFIRMATIVE DEFENSES

Counterdefendants allege the following affirmative defenses:

1. Counterdefendants incorporate by reference any and all claims and allegations set

‘forth in its First Amended Complaint.

2. Counterdefendants allege that they did not interfere with any business
expectancies, contract, or any other matter. |

3.7 6hnson’s counterclaim fails td state a claim upon which relief can be granted.
| i ounterclalmant __repudiated 'v the subject  contracts prior to any alleged
“interfereiiéc” and,ﬂlerefore, ;éahnot ﬂow sue for the ‘Beneﬁt he may have received
thereunder. |

5. Counterclaimant waived any claim to damages.

H:\10266\Lennar\Pleadings\Response to Counterclaim.doc
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Johnson is estopped from brmgmg any claim against Counterdefendants due to his
mequltable conduct.
7. Johnson’s claims are barred pursuant to the doctrine of unclean hands.
8. Johnson’s claims are barred by waiver.I

-

g;« 4
b

i

Johnson $ clanns are barred by failure of consideration.

10 Counterdefendants further allege the following defenses: set off, recoupment,
fraud, illegality, payment, accord and satisfaction, contributory negligence, dutess, release,
license, lack of condition precedent, repudiation, anticipatory breach of contract, rescission,
statute of ﬁ'auds and statute of limitations. |

Counterdefendants allege any and all other affirmative defenses set forth in

Rule 8 and 12(b) of the Arizona Rules of Civil Procedure that dlscovery may reveal to be

-applicable.

WHEREFORE, having fully answered Johnson’s Counterclaim, Counterdefendants
request that this court enter its order as follows:
I%Grantmg judgment in | favor of Counterdefendants and vdismissing Johnson’s
countérclat'm with prejudice; | |

2. Awardmg Counterdefendants thelr attorneys’ fees and costs pursuant to Arizona
Revised Statutes §12-341 .01; or othervnse L

‘\ot ;such further and such other relief as the court just and proper.

HAL0266\LennarPlsadirigs\Response to Countercisim doc




o 00 3 O W

10
11
12
13
14
15
16
17
18

19
20
21

22
23

. 24
= 25

AW

i day of July, 2005.
BEUS GILBERT PLLC

o Sadks Spng—

LeoR. Beus

Britton M. Worthen
Linnette R. Flanigan

4800 North Scottsdale Road
Suite 6000

Scottsdale, AZ 85251
Attorneys for Plaintiff

Copy of the foregoing hand-
delivered this 55" day of
July, 2005 to:

Honorable Ruth Hilliard
MancopaCounty Superior Court

Phoenlx, AZ 85003

Copy of the foregoing mailed this 5&' '
day of July, 2005 to: T

Lat J. Celmins _

Blake E. Whiteman

Michael L. Kitchen

vé Celmins, P.C.
sttndian Bend, Suite 101
Scottsdale,AZ 85250

James M Jellison

| Schiefer Jellison Schleier, P.C.
3101 North Central Suite 1090

Phoenix, AZ 85012

A Gahu
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' SONORAN UTILITY SERVICES, LLC.,

ot
o

. County Board of Supervisors; SANDIE

| Pinal County Board of Supervisors;

'County Improvement District and a political

DN
R

3 | l')IS-’I‘RI:i.n'l;i a Pinal County Improvement -

| JIMMIE
. member of the Pinal County Board of |
State of Arizona, ;

MARGRAYE CELMINS Fax:4809942008 Sep 7 2005 15:11 P.02

3101 N. Central Avenue
Suite 1090 .

| SCHLEIER, JELLISON & SCHLEIER, P.C. ' M

- Phoenix, Arizona 85012

Telephone: (602) 277-0157
Facsimile: (602) 230-9250

JAMES M, JELLISON, ESQ. #012763

. Attorneys for the Pinal County and 387 Districts Defendants

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF MARICOPA

- LENNAR COMMUNITIES )
- DEVELOPMENT,INC.,an Arizona. ; o
. orporation, ‘ : CASE NO. CV2005-002548
Plaintiff, REPLY IN SUPPORT OF MOTION
. TO DISMISS
vsl 3 .
(Qral Argument Requested)

an Arizona limited liability company;
GEORGE H. JOHNSON and J DOE
JOHNSON, husband and wife;
BOULEVARD CONTRACTING ;
COMPANY, INC., an Arizona corporation;
PINAL COUNTY BOARD OF

. )
 SUPERVISORS, a political subdivision of ;
. the State of Arizona; LTIONEL D. RUIZ, in

his capacity as a member of the Pinal

SMITH, in her capacity as a member of the
Pinal County Board of Supervisors; DAVID
SNIDER, in his capacity as a member of the

in his capacity as a former

Supervisors; THE 387 WATER ‘
OVEMENT DISTRICT, a Pinal z

subdivision of the State of Arizona; THE

)
)
i
)
:
387 WASTEWATER IMPROVEMENT
District %
)
)

a political subdivision of the

Defendants.

SEP ~ 8 2005




M é‘v‘:. ) . T - - - .-
- S OV ® 9 A LA W R = O

NN
bW

R

V. N AWM A W N =

[ ]
0.

WARGRAVE CELMINS Fax:4809942008 Sep 7 2005 15:11 P.03

Defendants Pinal County Board of Supervisors, Lionel D, Ruiz, Sandie Smith, David
Snider, Jimmie Kerr, thé 387 Water Improvement District, and the 387 Wastewater Improvement
. District (oolleotwely, the “Pinal County and 387 Districts Defendants™), by and through counsel, |
and pm'suant to Ariz. R. Civ. P, 12(b)(1)(2)&(6), hereby submit their Reply in support of their
" Motion To Dismiss Plaintiff's Complaint against them. In its response, Plaintiff aclmowlpdges :
that it has not named Pinal County a3 a defendant and does not seek punitive..-. damages against the.

' County Board of Supervisors mdmdually, but cannot show a notice. of claxm that names any .

indmdual Supervisor as the potenﬁal target of any claim, The Notice of Claim that lentxff
provuledto the 387 Dlsmcts Defendants was not within 180 days of the time the claims accrued.

Finally, Plaintiff has ﬁalled to state oogmzable claims against the Pinal County and 387 Drstncts .

i Defendants For all these reasons, the Pmal County and 387 Districts Defendants respectﬁxlly

request that the Court grant their Motion To Dismiss.! o

This Motion is supported by the accompanying Memorandum of Points and Authorities - a

. which is incorporated herein by this reference. |

DATED this 1* day of September, 2005. |
| | SCHLEIRR, JELLISON & SCHLEIER, P.C.

———— BY. !

: on ) .
.~ Attorneys f%e Pinal County and 387 Districts |

Defendants

! The Pinal County and 387 Districts Defendants also believe it is proper, and request, that th1s
Court rule on their Motion For Change Of Venue first. If venue is changed, the Pinal County and .
387 Districts Defendants assert that a ruling on this Motion would be properly decided upon by
the judge newly assigned by the Pinal COunty Supenor Court.

-2.

Pinal County and 387 Districts Defendants. Plaintiff continues to assert claims against the Pinal |
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or the 387 Districts.

IL

PERSENTS ANY CLAIM ACAINST THE INDIVT

Supmnsors Plamtiﬁ"s claims against the individual Supervisors must fail because there is no -
notice o? claim which presents an actual claim against any individual Supervisor. '
Plamtiﬁ' admits that all of i 1ts previous nonces, whether they be the notices of default or the

|| Septecaber 15, 2004 Notice of Ciaim, were directed af the 387 Districts themselves or the onduot | *
| of the 387 Districts’ water and wastewater treatment contractors. See Response to Motlon To |

Dismiss p. 5, lls, 16; p. 6, lis. 4 ~ 6; p. 7, 11s. 4 — 12, There is not a single notice ofdefault or |

" individual member of the Pinal County Board of Supervisors.

318 (App..1996) controls the outcome of this issue: “[a] claimant who asserts that a pubhc N .'
| employee 8 conduct giving rise to a olaun for damages was committed withm the course and |
_soope of employment must give notice of the claim to both the employee individuslly and to ms =

mployer » .
A member of a county board of supervxsors is, without doubt, a “public employee” for ‘

'-employee of a public entity.” A.R.S. §12-820(1) defines the term “employee” broadly to mclude"

-3-

Plaintiff aolmowledges that it is not sumg Pinal County, a pohtlcal subdivision of the state, oA
and is not entitled to punitive damages against the individual Pinal County Board of Supemsors : o

" Although Plaintff acknowledges that it has not stated any olsim against Pinal County, it ',
.continues to assert claims against the mdividual membem of the Pinal County Board of -

|- notice of claim that asserts a liability claim 'against any individual person, much less any R

 Despite Plainnﬁ’s assertions, Cmm v. Superior Court, 186 Anz 351, 353,922 P.2d 316 b

purposes of the notice of claim statute. ARS. §12-820(5) defines “public employee” as “an g
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“an ofﬂw, director, employee, or servant, whether or not compensated or part time, who is
authorized to perform any aot or service, except that employee does include an indepeﬁdent
contractor.” The individual supervisors are officers and directors who are authorized by statute to

. perform asts or servioes on behalf of the various counties. ARS. §11-201, et seq. By failing o

serve a notice of claim naming individual supervigsors as potential defendants, Plaintiff has |
defeated the purpose of the notice of claims statute by deptiving those individuals of the

X _opportmnty to evaluate and resolve potential claims against them prior to litigation.

. Having failed to serve individual notices of claim on the named Supervisors, Plaintiff’s |
claims directed as those individual Supervisors must be dismissed. o

HABLE FOR ANY ALLEGED FAILURE OF THE
WATER OR WASTEWATER S} ﬂ\\‘l(ﬂ T'r~

Although the PM County Board of Supervisors was involved in the creation of the 387
Districtx’,’ it does not control the Districts. Rather, the 387 Districts are supervised by a separete’
Board of Directors for the Districts. A.R.S, §48-908. While the actual people u}ho_ serve as the
Pinal County Board of Supervisors are the same people as the Board of Directors of the Disu'ices,

_the separation of identity, as a matter of law, prevents an individual member of the Board of
: Superﬁsors ﬁ-om being liable for any alleged failure of the 387 Districts. This principle was
"mognmd quite clearly in Hancock v. Carroll, 188 Ariz. 492, 498, 937 P.2d 682, 688 (App
1997) In Hancock. the court determined whether a county board of supervisors could talke any’ |’

effec,tive action in regard. to a properly-formed stadium dxstn»ct_,veven whete the same persons '_ o

acted as the board of 'aupervisors and board of directors, In detemﬁning that the acts of a county

| board of supervisors are complete and distinct from the acts of a board of directors of another
_entity, the court held as follows: |

* “The business of a stadium district is not the business of the county
in which it is located once a stadium district is ‘organized’ pursuant
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to A.R.S. §48-4203 (Supp. 1996). Repeal of a resolution creating a
stadiwm district cannot be characterized as ‘necessary or proper to
catry out the duties, responsibilities and functions of the county.’
ARS. %11-251 O5(A 6)(18 (Supp. 1996). These duties are set forth in
ARS. §11-251 to 269.02 (Supp. 1996) and include no authority to
conduct the affairs of a stadmm dmtnct. Such action would be in
conflict with the legislative intent that once a stadium district has
been established as a separate political subdivision of the state, all of
its business is conducted by its own board of directors, not the board
of supervisors of a county. We recognize that the same people sit on -
both the county board o supervmors and the stadium district board
of directors, Nevertheless, the co and the stadium district are
distinct legal entities and must be considered as such.” :

The samo principles apply here. AR.S. §11-264 does not allow for the Pinal Coitity |"
'Board of Supérvisors to exercise any statiatory authority to “purchase, construct, or operate a
sewage system.” All actions taken after the Districts were formed are performed exclusively .by -
the Districts’ respective Boards of Directors, even if those persons are the same persons as the
Board of Supervisors. See A.R.S. §48-908. In this case, no individual member of the Board of E

Directors of the Districts has been sued in that capacity.

Accordingly, any individual member of the Pinal County Board of Supervisors is not a -

proper defendant in this case.

“A cause of action accrues when a “plaintiff discovers or by the exercise of reasonable - :

diligence should have discovered that he or she has been injured by a particular defendant’s

. neghgent coniduct.” Yaung v..Clty of Scottsdale, 193 Aiz. 110, 114, 970 P.2d 942, 946 (App

1 ofﬁcial csr employee, then that “dnscovery tnggers the obligation to file an A.R.S. §12-821 01 .
| notice of claim within 180 days “afier the cause of action accrues.” ' o
| The crux of Plaintiffs claims against the 387 Districts is that they failed to exercige thc -
appropriate level of care in ensuring that its contractor, Sonoran, timely constructed facilities for - "
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tteatment facility would be operational by May 15, 2004 and that Sonoran would obtain ‘a - -
.performance and payment bond. '(Amended Complaint, paragraphs 67 — 71). On January 15,-

* 2004, Plaintiff agreed to a 90-day extension for first phase construction to August 15, 2004,

&
- B
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the provision of water and wastewater semces within the District, timely obtained necessary‘,., , |
. permits for same, ‘and timely and properly posted a performance bond. (Sec, Amended

Complaint, paragraphs 53, 54, 87, 88, 91, 92). The following facts come directly from .Plamttﬂ‘s
own ailégaﬁdns As early as July, 2003, Plaintiff sought alternative utility 'sewices ‘and de- )

" annexation from the 387 Districts as a result of Sonoran’s lack of progress on the facilitles,
- Sonoran’s failure to enter into a utility agreement with Plaintiff, and the exclusion of Plaintiff

from the negotiation of the service agreements botween the 387 Districts and Sonoran. (Amended

' Complaint, paragraphs. 51~ 57). On October 27, 2003, Plaintiff entered into a Master Utility |
Agx'eetuent for Water and Wastewater Facihties with Defendant Sonoran. (Amended Complamt 1

‘ A 65). The Macter Utility Agrement provided that the first phase of the wastewater 1

(Amended Complaint, paragraph 78). On March 15, 2004, Plaintiff provided Sonoran with a
Notice of Default ﬁnder the Master Utility Agreement because Sonoran had not posted a. -

" perfortance and payment bond, had failed to obtain an Aquifer Protection Permit, had not met the |
| facilities construction scheduled, and its faﬂure to perform created serious doubts regardmg the- h

August 15, 2004 first phase completion dates. (Amended Complaint, paragraphs 84 - 89). Asof

1 March 15, 2004, Plaintiff had already been damaged by Sonoran’s conduct through the-' '

cancellaﬁon of a $3.96 million escrow. (Amended Complaint, paragraph 89)

Yet, Plamhﬂ' by its own allegatxons, failed to provide a notice of claxm until after the 180 | |

day\p provided for by statute. It is nnportant to keep in mind that Plaintiff claims that the -
District 5mmhed various. duties by allegedly not requiring its contractor to post bonds, by
condoning conflicts of interest, by failing in customer service fimetions, by falhng to repeatedly

.I " micet construction deadlines, and not removlng the contractor well before the last constructmn‘ :
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deadlige. All of these things were known on or prior to March 15, 2004 by Phhﬁfs own
| admissions. Accordingly, the ultimate Sopiember, 2004 notice of claim simply came too late aﬁd .
Plainsiffoan no longer maintain it claims agaiust the Pinal County and 387 Districts Defmdaﬁts. |

&l ) "‘ﬁ”ms'nammm"uua 5
. '": Vi ﬂ H‘I\i i)(qim u)u ! ~§ xmw JAT UTILITY -

' As the Pinal County. and 387 Districts Defendants noted in their original Motion, public |
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o

without the existence of the fiduciary duty, as a matter of law, Plaintiff’s Count VII fails to state &
claim upon which relief may be granted.

—
[ Y

In its Response, Plaintiff offers no case to suggest that a utility prowder should be tequm:-d ,

-to FDIC v. Jackson, 133 F.3d 694, 703 (9" Cir. 1998) which merely holds that “a corporate .

L& L - . N
A WU b W

| to the present case. Plaintiff is a property developer. The 387 Distriots Defendants ate a providor 38
of'wate'r and wastewater gervice pursuant to specific statutory authorization The Plaintiff is ndt a

-
0

Plaintiff is merely the recipient of semces for the property that it may own within district ~
" boundaries. Likewise, Plaintiff’s citation to Atkinson v. Marquart, 112 Ariz. 304, 306, 531 P.2d

N s
QO

| 556, 558 (1975) has no apphcable here. . In Atkinson, the court ‘merely recited the Jackson -

NN
N

proposition that a corporate director owes a fiduciary duty to his or her corporation. Finally,
Plsintiff direcu this Court to Cohen v, Kits Hill Community Ass'n, 142 Cal.App.3d 642, 191

[
L

| Ca-l.Rptr.r 209 (1983), . In Cohen, the court reitersted a Califomia rule that homeownor s |

[ S I
[ N

-| associations owe a'ﬁduoiary duty to ‘memboljs because they are contractually tasked by those same ‘ ‘

N
o)

' utility provlders do not owe a ﬁduclary duty to individual rate-payers within the temtory that the -‘ .. k
utility serves. Sae Wilvon v. Harlow, 145 P.UR. 4% 512, 860 P.2d 793 (OKla. 1993). Agam;'-‘a? -

| to'observe a fiduciary duty toward the persons receiving those utility services. 'Plaintiff first c1tes' o |

directoris a ﬁduciary of the corporation.” This untemarkable legal proposition has no application o

A shareholder director, supervisor, member, ofﬂcer, or employee of the 387 Districts Dcfendants o




MARGRAVE CELMINS Fax:4809942008 Sep 7 2005 15:12 P.03

members with handling a wide array of seMces including maintenance And tepair of @m{ﬁés; B}
lighting, senitation, enforcement of zoning ordinances, and the like. Additionally, homeowner's
associations are comprised and governed by their own members. A government run public utility
is not the same. The 387 Districts are obligated to provide discrete services in the areas of water
and wastewater and their customers are not member or directors of the districts. Indeed,- in its
Response, Plaintiff makes the bald assertion that landowners within the Districts “‘occups;' a |
.position of ownership analogous to the ownershlp of a corporatxon to its stockholders.” See |
1 AResponse. P 13, 11s. 8 — 11, There is nothing in the enablmg statutes for such districts that e"mma o
_approximates such a position. A. R.S. §48-901, er. seq. “f
The rule urged by Plaintiff - that a governmental utility owes a ﬁ&uciary duty to customérs
~ ig an extension of ﬁducxary principles that is not merited by the law and which may have a w1de- ;

Qﬁdoslmmaw‘wazi

[ S S
N I TR = B -

ranging impact on governments and utility providers. Oﬁen times, a pubhc utility within a pomon '

(=
(7%

(W | of this State, whether the utility is govemed by a pnvate company, quas1-pubhc entity, or ',

[eu-y
B

governmental entity, will be the only prowder of a given service, A detemnnatxon that the' ’

—
m .

relationship between a utility and its customers is a fiduciary one will have wide ranging impact

[
o}

and a potential for substantially increased litigation between a multitude of service providers .'and .‘

e aa

Court to refrain. from recognizing a cause of action that is not mierited by the law, which wxll

—_-
D

'. f,;eqmrg meepmg changes in the manner in which utilities are administered, and which could

[
o0 -

create a substantial wave of litigation,

N
DN e

1 im‘i SRS ORI T CAN B O n R A
STATUTO] RY-BASKD CIVIL T( w&: [ CLAIM. . :

“In Count VII of the Amended Complmnt, Plaintiff attempts to turn a.lleged breaches of

N NN
“th & W

. statutoxy duties into claims for tort hab:hty While breaches of certain statutory mandates may ‘,

[
(=)}

51 give rise to tort liablhty, those cited by Plaimlff are not among them.

-8.

an even greater multitude of citizens. The Pinal County and 387 District Defendants urge thi |
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Agam none of the cases cited by lenuff shed light on whether the statutory dutles in’

Plemtlﬁ' Cites wlncl; comes closest to analyzing whether violations of a statutory scheme can gwe. g
tise to tort claims is Thomas v. Goudreault, 163 Atiz. 159, 786 P.2d 1010 (App. 1990). In thst ',
case, the court held that violations of the Residential Landlord and Ten'ant Act can give rise tc'a
tort cause of action. Id, In so concludmg ‘the court was impressed, foremost, by the fact that the 1
Act ztself “provides a tenant, a landlord or another aggrieved party” with “’damages’ or actual |

V- SN SRR T N S S A S

statutes that do not provide any remedy for statutory breach.

Plaintiff ignores entirely the fact that ARS. §48-909 lists the activities that an |
improvement district “may” undertake in the public interest or for. public convenience, Tﬁe
statute does not protect against any speciﬁed harm and does not exist for the “profectioxi and |
'safety of the public.” See Aquaoe v. National Inv. Co., 181 Ariz. 586, 892 P,2d 1375 (App. 1994)

Plaintiff also " ignores that the other source of statutory breach, A.R.S. §48.925, only
provides that the “contractor shall, before execuﬁng the contract, file with the superintendent such .

"bond or bonds as required under the provisions of title 34, chapter 2, article 2.” Title 34, chapter - '
2, article 2, [ARS. §34-221] is the statute that sets forth the procedural aspects of public
"construction projeclx, mcludmg the bonding and security related to public construction projects..

N-—-v—*a—e
S .\ 00 -3

- not cxist for the ‘protection and safety of the public.” See Alaface, supra.
Piamtxffhas not, and cannot, demonsn'ate that the statutory provisions cited by Plaintiff i in

ORI
w.n-ﬁ

 than merely providing for the general operatxon and maintenance of improvement districts.

~
P -

111
w17

NN

relation ‘Co a utility govermed by a pubhc entity support tort causes of actxon The case that | .

*-'damages" for violations of different sections of the Act.” In this case, Plaintiffs rely on a sencs of P

ST Thil speciﬁc stamtc is for the protccnon of the public entity involved in the contractmg, it does |- -

the Amended Complaint are designed to protect classes of persons from partioular hazards, rather '. 1.
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VL. CONCLUSION. |
For all the foregoing reasons, the Pinal County and 387 Districts Defendants respectfully.

request that this Court dismiss Plaintiff’s Complaint,

' DATED this 1st day of Septamber, 2005.
SCHLE JELLISON & SCHLEIER, P C.

N

. ; es M, Jellison
A for Pinal County and 387 Districts

Defendants

ORIGIM and One Copy ofthe foregoing
filed thil1st day of September, 2005, with:

Clork ot' the Court’

Maricopa County S%pmor Court
201 West Jefferson

Phoemx, Arizona 85003

COPY of the foregoing hand delivered
this 1* day of September, 2005 to:

. The Honorable Ruth H. Hllllard
201 West Jefferson Road
i -Arizona 85003

. COPY of the foregoing mailed this 1*
day of September, 2005 to

Leo R.Beus
Linnette R. Flanigan
~ Beus Gilbert PLLC
4800 North Scottsdale Road
Suite 6000
Scottsdale, Arizona 85251
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BEUS GILBERT PLLC _ T |
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4800 NORTH SCOTTSDALE ROAD: . - A & OP’,

SCO’ITS«DALB ARIZONA 85251
TELEPHONE (480) 429-3000

Leo R. Beus/AZ Bar No. 002687

Linnette R. Flanigan/AZ Bar No. 019771

Attorneys for Plamtlff ‘ ' - ‘ “ :
IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF MARICOPA

| LENNAR COMMUNITIES DEVELOPMENT Case No.: CV2005-0025{§‘8

INC., an Arizona corporation, _»
Plaintiff, PLAINTIFF’S RE%ONSE TO

: Response to Defendant Sonoran s Motlon to Dlsnnss Defendant

. , R DEFENDANT SONORAN’S
‘ Vs, o | MOTION TO DISMISS
-SONORAN UTILITY SERVICES; L.L. C an | (Assigned to the Honorable
" Anzona Eimited llablhty company, et al., Ruth H. Hilliard)
Defendants. ' e (Oral A‘i‘gulnent Requested)

Plaintiff Lennar Commumtles Development, Inc (“Lennar”)fshereby submits its

oran s Motion to

|| Dismiss 1s mentless and, therefore, should be demed Tms Response is supported by the |

accompanymg Memorandum of Pomts and Authontles ' ;

L INTRODUCTION

In its Motion to Dlsmxss, Defendam Sonoran Utlhtles, LLC (“ ; “noran”) attempts to

invoke the statute of 11m1tatlons of the noﬁce of claim statute as a basis for dismissing

Lennar’s claims agamst 1t Sonoran § Motion is baseless Neither Lennar nor any other entity

: SEP -7 2005

HAL Ozswwiny\nupm to Sonoran's Mitn to Dismiss.doc
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- After determining that exwung utlhty pl' ide

- »(through(; 1t§;‘seller) and the othet landownets signed peﬁtmns requestmg

with claims against Sonoran was or 1s requn:ed to file a notice of claim with Sonoran prior to

initiating a lawsuit against it. The statutory provisions requiring the filing of a notice of claim

apply only to a public entity or pubhc employcc.. Sonoran is neither a pubhc entity nor a

Aﬁer entering into a contract to purchase unimproved real property for the purpose of |

erecting 1 "smenual homes on the property in an area of Mancopa that ;;hd not have water or
Wastewater treatment services, Lennar and the other landowners in the area began to negotiate
with ut111ty providers regarding the prov1sion of water and wastewater services to the subject

property and surroundmg areas, (Plamuﬁ"s First Amended Complaint, “FAC” 13, 14-16)

;,wm'e nqt attram‘le optl n because they were

owned by a substanual landowner m the
looked into fonmng an mprovement distmt. {FAC 16 17)
In rehance upon promises and tepteswattons made by George Johnson (“Johnson™),

; » md other landowners

|| the manager of Sonoran, and Sonoran mgardmg fonning an unprovement chstnct Lennar

he estabhshment of a

domestic Water and wasteWater mprovemcnt dlstmt thh “quahﬁed elggtprs of the proposed
district” makmg up the ﬁve-member Boar@ Qf Dimotors of the unprovement district. (FAC 4,

17-29)
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dlstnbutlon lmos, valves, semces and meters

petitions to form the district would need to be signed. The new petitions provided for the
Board of Suporvisors to be the Board of‘ Directors for the district and effeotjvely removed

Lennar and the other landowners abl.lity to serve:on the Board aof Directors of the

i
(xs

P

improvement dlstnct (FAC 30). In order to secure Lennar and the other landowners

s1g:1at11rest-~ on lthe Dnew petitiol hnson made addmonal

pronnses and representations that he had no mtontion of hononng In reliance upon the
representations, promlses and fraudulent omissions, Lonnar, through 1wscuer, signed off on -

the modified petltlons to create the mprovement distncts (FAC 3 1-38)}? :

The 387 Water and Wastewatet Improvement Districts (“the Districts™) were
estabhslioﬂ on May 21, 2003 in order to secure provision of water and wastewater utility

services to the subject area. (FAC 7, 39) Tho sttncts chose Sonoran to be the utility

provider for the pls i agement Services

! ' s rage, Water troaunent plant(s), transnnssmn and
nooessarx to ‘suppl’}y water within the
district....”. (FAC45&Exh A). - G ; ,

is  eate ’ - .nandManager'nent
: mmt Sonoran on June |

' f;n'ansm1ss1on

HA10266\LennariPlesdiigaResponse to Sosorar's Min 10 Dismiss.dos
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within Pmal County (FAC 49)

{| bonds, failed t

HA0266\LenmarPleadings\Response o W-memm :

and collectxon lines, lift stations, pumps, valves, oonnectlons, storage and dlsposal faCllltleS

g necessary to collect, treat and dispose of all. wastewater flows ongmatmg within the
district.....” (FAC 48 & Exh. B), o

and ‘Wastewater Treatment eements w1th the Districts

were 30-ye :

manage aﬁd operate eerwm waterVand wastewam_ utility famhtxes on bihs f of the Districts |
| Lennar subsequently entered into a Master Utility Agreement for Water and
Wastewater Facilities (“Master Utility Agreement”) with Sonoran on October 27, 2003,

which granted Sonoran the right to provide water and. wastewaxer treaunent‘ services to the

| property.: (FAC 65, 66) In the Master Utihty Agreement, the parties set_forth a construction

schedule that mcluded a requlrement that the first phase of the wastewatm'?treaUnent plant was
to be operational on or before May 15, 2004 (F;.,_,s, : 67-70) m Master Uuhty Agteement
required - Sonoran to post a Performance and Payment Bond thhm ﬁﬁeen days after
executlon of the agreement. (FAC 71) A\,, Jitio By,

f;‘ aste ¢ UtllltyhAgreement included

requlrements that Sonoran take all aetxomf né abtaining regulatory

approvals and prov;de the necessary assuxances (FAC 71> 72) On Jau. lar 15,2004, Lennar |

granted Sonoran and Johnsen an extensioq o com m the Phase I eonstruction (FAC 78).

The first phase of wastewater treatment plant was now required to be operatlonal by August

15,2004, (Id)

Desplte the specxfic failed to post

upon, and failed to meet
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Districts. FAC. 98)

|| the construction schedule. (FAC 84-87)..

On March 15, 2004, Lennar sent Johnson and Sonoran a Notlce of Default regarding

Sonoran s failure to begin construction on the facility, failure to tnnely post. bond, and failure

to tlmely obtaln the Aquer Protecﬁon Pexmt' ('FAﬁ 87 & Exh. L). Afeopy of the Notlce of

Default was also 0 ’ .

Office. Sonoran faﬂed to cure the defaults. (FAC 90) . |
On March 25 2004, Lennar nodﬁed the Board of Superv1sors, the Pmal County

Manager, ;and the Pinal County Attorney about Johnson and Sonoran’s defaults and that

Sonoran and Johnson failed to cure the defaults despite being given Notice. (FAC 91, 92 &

Exh. H). Lennar similarly advised the Board of Supemsors and the ?g1§11'10ts that Johnson

'&- 3

and Sonoran were in default under the Districts’ Agreements w1th Sonoran and that these -

defaults Were threatening Lennar’s current mvestment and expendxtm'es (FAC 93 & Exh. H).
Lennar requested the Dlstrim and Board ef Super

s to ta.ke actlon to remedy the defaults
namely “to remove Sonoran as the ‘~
with a competent, quauﬁed, adequatety od aperaton ; who doss not b
property located w1thin the Dtslnct.” (FAC 94‘& Exh. H) J'IheﬁDlstnets ‘and Board of

ic d replace Sonoran

e an interest in any

| Supemsoi:& did nothmg to msure that Sonoran and J ohnsou cured their defanlts nor did it take

o
any actton“m response to Leuup.r’s request to remove Sonora.n as the manager/operator of the

Nonetheless, on March 30 2004 Lennar o0 k d: the Board of

H\10266\Lennar\Pleadings\Response to Sononn'l Mitn to Dismiss.doc

fCounty Attorney s |




i

R -2 - - T B - R N S

ﬁang—o.\ooo\)@u-amwﬂo

approval for the water certificate causmg Lennar’ s,pl,ats !w;-ngt be tngﬁly approved. (FAC

‘Sonoran as a result of the defaults. (FAC 99, 100 & Exh. N). Defendants failed to act on
Lennar’s request and failed fo control the situation and ensure the defaults were cured. (FAC

T 101).

Sonoran “and Johnson continus to default u

fallmg to coop s tain :the/ necessary
governmental approvals and the 100-year Cemﬁcate of Assutcd Water and further failed to |

provide necessary information requlred by regulatory agencles for Lennar to achleve final

Maldonaldo V. Southem Pac Ii'am Ca',, , 9 1, 1003 (App.

1981)). In order to prevail m Rule lZ(b)( ) Anz.R.va endant must show |

“beyond doubt that the plaintiffcan prov# no set of fazts in suppott of lns clmm ” _Z..MQQ.I'_G.._

E_G_QQT_QL_P_ILM_, § 1234[&][#] quotmg Conlay w Gihxan, 355 US. 5-46 (1957). In
o A mthc Complaint |
, ; ; ; J ff Ihorntoh .
V. Marsico, 5 'Anz.App 299 425 P 2d 869 (App 1967), see alsa Sierra Madre Dev., Inc. v.
Via Entrada Townhou.ses Ass'n, 514 P, 2d 503 (App- 1973) | |

HAI0266WconaPleadingsResponse 0 Sonoradls Minto Disslendos
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Sonoran’s blanket assertion, without any legal support, that it is entitled to the

protectlons of Ariz, Rev. Stat §12-82l 01 is nusplaced Anzona Rev:sed Statute § 12-821 01

“State” is defmed as “any state agency, board, commtssxon or departm s I

Defendant Sonoran is neither the state nor any political subdivision of the state.
Sonoran is a limited liability company owned and managed by private individuals and has
absolutely no ownership by the state nor is any political subdivision of :the state. Sonoran is

merelya-priv | ', k d with the Districts to providelitility services, This

| d and be eﬁts"up.on it.
This fact is evndently elear fmm

statutory language or any‘vother sueh basis for 1ts mﬂateral claim xs entitled to the

protectlons of Anz Rev Stat §12-82l 01 ) ‘Smorani : Water Supply and

Management Servxces Agreement and Waste ’, l¢ And Management

Services Agreement entered mto with the Dtsmets speetﬁcally provide hat Sonoran is “

an independent contractor and not an agent or employee of [the Dtstncts See FAC,

Exhibits A and B respecttvely (emphasxs added)

ce of the intent of the

Although the language ofa stamw '

HAIO26OLsnmaAPhndingsResponse o Somonty Mp o Disnisados.

solt ‘::ly;no,case law, |
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litigants who havc clauns ags " i

|| entity was advi;cd fﬂ;&;dﬁfmlts the p@tential damages 1o Leanar os

legislature, courts will also infer mtent from the statute's purpose. See Sellmger v. Freeway
Mobile Home Sales, Inc 110 Ariz, 573 575, 521 P.2d 1119, 1121 (1974) “The “purpose

behind [the Notice of Claim statute] is three-fold: (1) to afford the agency the opportunity to

. . . avoid costly |

idea is to provide the govemmental agtmcy \twth information S0’ that an 6pporturtity to
settle a citizen’s claim or to lmgate it.” Hollingsworth V. City of Phx, 164 Anz 462, 466, 793
P.2d 1129, 1133 (App 1990). | |
Itis clear from the purpose belund the Notice of Clann statute tha,t it was not created to

protect private corporattons and compames that contmct wnth the stat%or any of its pohucal

subd1v1s10ns To ﬁnd othermse wculd be to bestaw additmml , , ’_

L5 @ndﬁlrther burden
poration that has contracted with

ainst. a privm COmpARY OF ¢
the state or any of 1ts pohtical subdlvismns V

Nonetheless, as set forth more fully in Lalmat a Response to Dé Zéndant Pinal County |
and the 387 Dtstrwts’ Motion to Dlsnnss, Lennar umcly ﬁlr,d thqﬁNotwe of Claim on

7, sttncts’ failure to

September 14, 2004 for damages it mcun:cd as a result of Sonoran and

have Phase I operatlonal by August 15, 2004 The Notice of Claim was well w1th1n the 180-
%
day reqturement of the statute In any event, Lennar sent sufficient gptlce of its potential

claims agamst Sonoran, the Districts and. the Board of Supen ! ,vy.as March 15, 2004

(Sonoran) and March 25, 2004 (thc Dtstncts mmm '"orS) ‘wherein each'

sult pf the defaults

H0266\sonartPleadings\Response o Soooras Ma o Dismiandos. , ‘ o ,
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| day of September 2005 to

and each entity was afforded the opportunity to remedy the defanlts.
IV. CONCLUSION -

Sonoran’s claim that it was entitled to a Notice of Claim is without merit. The

statutory prowswns requlrmg a notlee of clal.m do not. appl:y to SO IR

gnd, therefore, its’

txmely notlc ‘was timely filed. |

. Therefore, demal of Sonoran 8 Metxon to Dlsmlss is warranted.

DATED this __bf. day of September 2005.
BEUS GEBER‘I‘ PLLC

4800 North Scottsdale Road, Suite 6000
~ Scottsdale, AZ 85251
Attomeys for Plamuﬂ’ |

Ongmal of the fezegomg and a ‘

Honorable Ruth H Hlllmd
Maricopa County Superior Court
| 101/201 West Jefferson -
Phoenix, Arizona 85003

Copy of the foregomgmmledthls b'm

g e
ER - et
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Lawrence C. anht :
WRIGHT & ASSOCIATES
Suite 3500 Financial Plaza
1201 South Alma Sehooanad c o
Mesa, AZ 85210 N T R
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|| Thomas K. Irvine

IRVINE LAW FIRM, P.A. .
1419 North Third Street, Suite 100

| Phoenix, AZ 85004
Attorneys for Defendant Sonoran.

Lat J. Celmins
Blake E, Whiteman
Michael L. Kitchen

1| Margrave Celmins, P.C.

8171 East Indian Bend, Suite 101
Scottsdale, AZ 85250
Attorneys Jor Defendants Johnson & Boulevard

_Hnd Gy

HAI0266\enna\Pleadings\Rospouse to Sooonuts Moo Dsmissdoe




6
7
8
9

SEP 2 6 2005

BEUS GILBERT PLLC
ATTORNEYS AT LAW
4800 NORTH SCOTTSDALE ROAD
SUTTE 6000
SCOTTSDALE, ARIZONA 85251
TELEPHONE (480) 429-3000

Leo R. Beus/AZ Bar No. 002687
Linnette R. Flanigan/AZ Bar No. 019771

Attorneys for Plaintiff

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF MARICOPA

LENNAR COMMUNITIES DEVELOPMENT, | Case No.: CV2005-002548
INC., an Arizona corporation,
PLAINTIFF’S MOTION TO
Plaintiff, CONTINUE HEARING ON
DEFENDANTS’ MOTION TO

VS. DISMISS

Currently Set: October 14, 20605 at 8:30 a.m.
SONORAN UTILITY SERVICES, L.L.C., an

Arizona limited liability company, et al., (Assigned to the Honorable

Ruth H. Hilliard)

Defendants.

Plaintiff, through counsel undersigned, hereby requests this Court continue the Motion
to Dismiss hearing currently scheduled for October 14, 2005 at 8:30 a.m. Lead counsel for
plaintiff is scheduled to be out of state on that date on a pre-planned and pre-paid vacation.
Plaiﬁtiff requests that this Court reschedule the hearing at a date and time convenient to the
Court after October 18, 2005. This Motion is made in good faith and not for the purposes of

delay.

H:\10266\Lennar\Pleadings\Mitn to Continue Hearing on MTD.doc
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DATED this Q |5t” day of September 2005.

BEUS GILBERT PLLC
By . A

Original of the foregoing filed and a
copy hand-delivered this _ 215t day
of September 2005 to: '

Honorable Ruth H. Hilliard
Maricopa County Superior Court
101/201 West Jefferson
Phoenix, Arizona 85003

Copy of the foregoing mailed this 2lst
day of September 2005 to:

Lawrence C. Wright

WRIGHT & ASSOCIATES

Suite 3500 Financial Plaza

1201 South Alma School Road
Mesa, AZ 85210

Thomas K. Irvine

IRVINE LAW FIRM, P.A.

1419 North Third Street, Suite 100

{ Phoenix, AZ 85004

Attorneys for Defendant Sonoran

James M. Jellison

Schleier Jellison Schleier, P.C.
3101 North Central, Suite 1090
Phoenix, AZ 85012

Leo R. Beus

Linnette R. Flanigan

4800 North Scottsdale Road, Suite 6000
Scottsdale, AZ 85251

Attorneys for Plaintiff

Attorney for Defendants Pinal County Board of Supervisors & The 387 Distriéts

H:\10266\Lennar\Pleadings\Mtn to Continue Hearing on MTD.doc
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Lat J. Celmins

Blake E. Whiteman

Michael L. Kitchen

Margrave Celmins, P.C.

8171 East Indian Bend, Suite 101

Scottsdale, AZ 85250

Attorneys for Defendants Johnson & Boulevard

H:\10266\Lennar\Pleadings\Mtn to Continue Hearing on MTD.doc
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SCHLEIER, JELLISON & SCHLEIER, P.C.
3101 North Central Avenue

Suite 1090 ~ - ‘

Phoenix, Arizona 85012

Telephone: (602) 277-0157

Facsimile: (602) 230-9250

JAMES M. JELLISON, ESQ. #012763
Attorneys for the Pinal County and 387 Districts Defendants
IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
“IN AND FOR THE COUNTY OF MARICOPA

LENNAR COMMUNITIES CASE NO. CV2005-002548
DEVELOPMENT, INC., an Arizona '
corporation, ‘
Plaintiff, JOINDER IN PLAINTIFF’S MOTION
: TO CONTINUE HEARING ON
Vs. v _ ) DEFENDANTS’ MOTION TO DISMISS
SONORAN UTILITY SERVICES,

L.L.C., an Arizona limited liability
conl\'ll"[l)aany; GEORGE H. JOHNSON and ) (Assigned to the Honorable Ruth H. Hilliard) |
JANE DOE JOHNSON, husband and

wife; BOULEVARD CONTRACTING
COMPANY, INC., an Arizona
corporation; PINAL COUNTY BOARD
OF SUPERVISORS, a political

subdivision of the State of Arizona;

member of the Pinal County Board of
Supervisors; SANDIE SMITH, in her
capacity as a member of the Pinal
County Board of Supervisors; DAVID
SNIDER, in his capacity as a member of
the Pinal County Board of Supervisors;
JIMMIE KERR, in his capacity as a
former member of the Pinal County
Board of Supervisors; THE 387 WATER
IMPROVEMENT DISTRICT, a Pinal
County Im%rovement District and a
political subdivision of the State of
Arizona; THE 387 WASTEWATER
IMPROVEMENT DISTRICT, a Pinal
County Improvement District and a
political subdivision of the State of
Arizona,

)
LIONEL D. RUIZ, in his capacity as a %
Defendants. § ’ |

SEP 2 9 2005
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Defendants Pinal County Board of Supervisors, Lionel D. Ruiz, Sandie Smith,
David Snider, Jimmie Kerr, the 387 Water Improvement District, and the 387 Wastewater
Improvement District (collectively, the “Pinal County and 387 Districts Defendants™), by
and through counsel, hereby join in Plaintiff’s Motion To Continue Hearing On
Defendants’ Motion To Dismiss, but for reasons other than proposed by Plaintiff. The
Pinal County and 387 Districts Dcfendants assert that it would be proper for the Court to
first decide the change of venﬁe issue before setting oral argument or deciding upon the
motions to dismiss. o | V |

DATED this 28th day of September, 2005.

SCHLEIE}(, JELLISON & SCHLEI]?E3 P.C.

\
es M. Jellison
Attorneya for the Pinal County and

387 Districts Defendants

ORIGINAL and One Copy of the foregoing
filed this 28" day of September, 2005, with:

Clerk of the Court

Maricopa County Sléperior Court
201 West Jefferson Street
Phoenix, Arizona 85003

COPY of the foregoing hand delivered
this 28th day of September, 2005 to:

- The Honorable Ruth H. Hilliard

201 West Jefferson Road
Phoenix, Arizona 85003

COPY of the foregoing mailed this 28th
day of September, 2005 to:

Leo R. Beus

Linnette R. Flanigan

Beus Gilbert PLLC

4800 North Scottsdale Road
Suite 6000

Scottsdale, Arizona 85251
Attorneys for Plaintiff
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Lawrence C. Wright

Wright & Associates

Suite 3500 Financial Plaza
1201 South Alma School Road
Mesa, Arizona 85210

Thomas K. Irvine

Irvine Law Firm, PA

1419 North Third Street, Suite 100
Phoenix, Arizona 85004

Attorneys for Defendant Sonoran Utility Services, LLC

Lat J. Celmins

Blake E. Whiteman

Michael L. Kitchen

Margrave Celmins, P.C.

8171 East Indian Bend, Suite 101

Scottsdale, Arizona 85250 .
Attorneys for Defendants Johnson & Boulevard
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Michelle Leach




