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5230 East Shea Boulevard * Scoffsdale, Arizona 8525. 
PH: (480) 998-3300; FAX: (480) 483-7908 

November 14,2005 

Brian Bozzo 
Arizona Corporation Commission 
1200 W. Washington Street 
Phoenix, Arizona 85007 

RE: Johnson Utilities, L.L.C.: Compliance with Decision No. 68237 
Quarterly Reports on the status of the pending La Osa and Sonoran litigation 
ACC Docket Nos.: WS-02987A-04-0288 

Dear Mr. Bozzo: 

Pursuant to the above-referenced matter, Johnson Utilities hereby submits this 
compliance filing in accordance with the Commission's orders. Enclosed please find the court 
documents for the La Osa and Sonoran Litigation attached hereto as Attachment No. 1 and 
Attachment No. 2 respectively. Several of the court documents have been excluded from the 
Docket Control filing due to their voluminous size as discussed in our November 10, 2005 letter 
to David Ronald. Three copies of the following court documents are being filed with Earnest 
Johnson, Director of the Utilities Division, for Staff to review along with one copy for your use: 

La Osa 

Complaint 
First Amended Complaint 
Motion for Designation as Complex Civil Litigation 
States Initial Disclosure Statement 
Third Party Disclosure Statement 

Sonoran 

Complaint 
Plaintiffs First Amended Complaints 
Answer of Defendents 
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* . 
JOHIUSON U n L I E S  LL.C 

5230 East Shea Boulevard * Scottsdale, Arizona 85254 
PH: (480) 998-3300; FAX: (480) 483-7908 

If you need any additional information in regards to this compliance item, please do not 
hesitate to contact me. Thank you for your time and consideration in this matter. 

Daniel Hodges 
Johnson Utilities, LLC 

Cc: Brian Tompsett, Johnson Utilities 
Richard Sallquist, Sallquist, Drummond & O’Connor 
Ernest Johnson, Director 
Brian BOZZO, Compliance Manager 
Docket Control 
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Michael K. Jeanes, Clerk of Court 

Michelle Paigen 
***Electronically Filed*** 

LN Filing ID  5875135 
May 23 2005 2:39PM MST 

Jay Natoli, p. 003 123) 
John M. Di aro, (No. 017790) 
Christopher G. Stuart, (No. 012378) 
Scott W. Hulbert, (No. 021830) 
JONES, SKELTON & HOCHULI, P.L.C. 
2901 North Central Avenue, Suite 800 
Phoenix, Arizona 85012 

minuteentries@j shfirm.com 

Attorneys for Defendants George H. Johnson 
and Jana S. Johnson; George H. Johnson 
Revocable Trust, and George H. Johnson and 
Jana Johnson, Co-Trustees; Johnson 
International Inc.; The Ranch at South Fork, 
L.L.C.; General Hunt Properties, Inc.; Atlas 
Southwest, Inc. 

(602) 263-1746 

ARIZONA SUPERIOR COURT 

MARICOPA COUNTY 

STATE OF ARIZONA, ex rel., STEPHEN 
A. OWENS, Director, Arizona Department 
of Environmental. Quality; MARK 
WL", Commissioner, Arizona 
State Land De artment; ARIZONA 

DONALD BUTLER, Director, Arizona 
Department of A 'culture; ARIZONA 

Arizona State Museum, 

GAME AND $ISH COMMISSION; 

BOARD OF RE F ENTS, on behalf of the 

Plaintiffs, 

V. 

GEORGE H. JOHNSON and JANA S. 

TRUST, and GEORGE H. J 
JANA JOHNSON, co-trustees; JOHNSON 
INTERNATIONAL INC.; THE RANCH 
AT SOUTH FORK, L.L.C.; GENERAL 
HUNT PROPERTIES, INC.; ATLAS 
SOUTHWEST, WC.; KARL ANDREW 
WOEHLECKE and LISA WOEHLECKE, 
husband and wife; JOHN DOE and JANE 
DOES, husbands and wives, 1 through 10; 
ABC CORPORATIONS, 1 through 10, 

Defendants. 

NO. CV 2005-002692 

GEORGE H. JOHNSON AND JANA 
JOHNSON'S MOTION TO DISMISS 
AND MEMORANDUM OF LAW IN 
SUPPORT 

(Non-Classified Civil-Complex) 

(Assigned to the Honorable Rebecca A. 
Albrecht) 

http://shfirm.com


I I 

MOTION 

Pursuant to Rule 12(b)(6), Ariz. R. Civ. P., defendants George H. Johnson and 

Jana Johnson (collectively the “ Johnsons”) move to dismiss plaintiffs’ complaint against 

them because the complaint fails to state a claim against them individually. The Johnsons 

are either owners, directors, officers, trustees, or managers ofthe various entity defendants 

(which are comprised of three corporations, one trust and one limited liability company). 

Although plaintiffs’ complaint alleges that the Johnsons are related to the various entities, 

it does provide any allegation sufficient to disregard the separate legal entities and subject 

the Johnsons to personal liability. Indeed, there are no substantive allegations against 

the Johnsons individually. Because plaintiffshave not alleged mything that would subject 

the Johnsons to individual liability, the Court should dismiss all claims against the 

Johnsons for failure to state a clabn. This motion is supported by the following 

Memorandum of Law. 

MEMORANDUMOFLAW 

I. Factual Bacbround 

Plaintiffs filed suit onFebruary 14,2005 alleging numerous causes of action 

including common law trespass, breach of a state grazing lease, statutory trespass, 

violations of Arizona’s native plant law on state and private lands, various water quality 

and storm water discharge violations on private property and state trust lands, unlawful 

, and the negligent of wildlife. In es plaintiffs 

legal entities named : (1) conducted unauthorized 

grading and clearing of various lands; and (2) allowed goats to escape f?om property 

owned by the entity defendants (which allegedly later infected bighorn sheep with an 

illness). 

In the complaint, plaintiffs name two sets of individuals, atrust, a limited 
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liability company and three corporations as defendants, including: (1) the Johnsons; (2) 

Karl Andrew Woehlecke and Lisa Woehlecke; (3) The George H. Johnson Revocable 

Trust, and George H. Johnson and Jana Johnson, co-trustees; (4) The Ranch At South 

Fork, L.L.C.; (5) Johnson International, Inc.; (6) General Hunt Properties, Inc.; and (7) 

Atlas Southwest, Inc. In a complaint that spans twenty-nine pages and one hundred and 

twenty-three paragraphs, however, plaintiffs rarely mention the individual defendants 

at all. Indeed, George and Jana Johnson are only mentioned in eight paragraphs of the 

complaint and none of the allegations is substantive. & Complaint at fiy 6- 1 1,13 and 

15. The sole allegations relating to the Johnsons are that: 

The Johnsons are husband and wife, acted on behalf of their marital 
community and, “on information and belie ” George Johnson 
“directed, proved or acquiesced in many of tl e acts and omissions 
complaine 7 of herein.” Complaint at 7 6 (emphasis added); 

0 George and Jana Johnson are the co-trustees and beneficiaries of 
defendant Johnson Trust and, as such, are liable for its actions. &g 
Complaint at 7 7; 

George Johnson is President, Jana Johnson is Vice President and the 
Johnsons are directors of defendant General Hunt, hc. Complaint 
at 7 8; 

George Johnson managed the South Fork at issue in one of 
the claims. See Complaint at fi 9; 

George Johnson is Presidenflreasurer and Jana Johnson is Vice 
President‘Secretary of defendant Johnson International, Inc. See 
complaint at 7 10; 

0 ohnson is Vice 
See Complaint 

The Johnsons or the other defendants were either owners of, or involved 

The Johnsons are real estate develo ers that “directly or indirectly own 

There are no allegations against the Johnsons claimingthat they individually did 

- 

in, the properties at issue. & Complaint at fi 13; and 

or control” the various entity de P endants. Complaint at ‘I[ 15. 
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any of the acts alleged in the complaint. Because there are no allegations that, if true, 

would give rise to individual and personal liability, the Court should dismiss all claims 

against them. 

II. LeFal Analysis 

A. The Johnsons are not DroDer parties solely because thev own or are 
involved with the lecai entities that are named defendants. 

There are no allegations that the Johnsons did anything to subject them to personal 

liability. Rather, plaintiffs have named the Johnsons as individual defendants simply 

because they have ownership interests in or serve as officers, directors, trustees, or 

managers of the various legal entities that are defendants. Arizona has made it clear 

in statutes and case law, however, that in all forms of legal entities, courts do not disregard 

the legal form simply because an individual is a member, manager, officer, director or 

trustee. Plaintiffs attempt to name the Johnsons is improper. 

1. The Johnsons are not pmpr parties sfmdv because they are 
members or managers of a limited liabiIi-W-compang that is a 
defendant. 

defines who is liable 

0 1, et seq. A member, 

is not liable for the 

ly by reason of being 

company. See 

is not a proper 

The Arizona Limited Liability Company Act sp 

for the actions of a limited liability company. &g A.R S . 6 
loyee, officer, or agent of a limited liability c 

tort liabilities of the liited liability comp 

, manager, employee, officer, or agent of the 1 

of a l i i t ed  liab 

A.R.S. 5 29-651 states: 

Except as provided in this chapter, a member, manager, employee, officer or agent 
of a limited liability company is not liable, solely by reason of being a member, 
manager, employee, officer or agent, for the debts, obligations and liabilities of the 
limited liability company whether arising in contractor tort, under a judgment, decree 
or order of a court or otherwise. 
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party in a lawsuit against the limited liability company simply by reason of being a 

member. See A.R.S. 9 29-656.2 

In this case, because The Ranch at Southfork, L.L.C. is a limited liability company, 

the limited liability company is required by law to have amanaging member. Although 

plaintiffs have alleged that George Johnson is the managing member of the limited liability 

company, he does not actively manage the property at issue and plaintiffs have not alleged 

anything other than his capacity as managing member of the limited liability company 

to subject the Johnsons to personal liability. Pursuant to the Arizona Limited Liability 

Company Act, therefore, the Johnsons are not personally liable for the alleged actions 

of The Ranch at Southfork, L.L.C. 

ii. The Johnsons are not proper parties simply because thev 
are trustees of a trust that is PI defendant. 

Contrary to plaintiffs’ erroneous legal assertion that the Johnsons are “personally 

liable as trustees for all the acts and omissions of the Johnson Trust complained 

the complaint],” Arizona law makes it clear that trustees are not personally liable for 

acts of a trust simply for being a trustee. A.RS. 5 14-7307 states that a trustee is not 

liable for the actions or torts of a trust unless there are facts to show 

ee is personally liable for obligations arising h m  ownership or 
of property of the trust estate or for torts committed in the course 

stration of the trust estate on& i fhe ispersonally at fault. 

ating tothe Johnsons 

le Trust, another d 

A.RS. 0 29-656 states: 

A member of a limited liability company, solely by reason of being a member, is not 
a proper party to proceedings by or against a limited liability company unless the object 
is to enforce a member’s right against or liability to the limited liability company or 
except as provided in this chapter. 
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Plaintiffs have not alleged anything else other than their erroneous legal conclusion that 

the Johnsons are personally liable because they are trustees. Pursuant to A.R.S. § 14- 

7307(B), therefore, the Johnsons are not personally liable for the alleged actions of the 

George H. Johnson Revocable Trust. 

iii. The Johnsons are not proper parties simrJ1y because they 
are officers or directors ofa corporation that is a 
defendant. 

It is well established that a corporate structure is a separate legal entity that has 

the legitimate purpose of insulating individuals fiom personal liability for acts done on 

behalf of the corporation. SeeMalisewski v. Singer, 123 Ariz. 195,196,598 P.2d 10 14, 

101 5 (App. 1979) (citing Dietel v. Day, 16 Ariz.App. 206,492 P.2d 455 (1972)). It has 

always been the law in Arizona that when a corporation is legally created and authorized 

to do business on its own, officers, shareholders and directors are not personally liable 

for corporate liabilities. 

Ariz. 320,313 P.2d 393 (1957). 

Emdover’s Liability Assurance Corporation v. Lunt, 82 

In this case, the only allegations relating to the Johnsons are that: (1) the Johnsons 

are directors of defendant General Hunt, George Johnson is President and Jana 

Johnson is Vice President; (2) George J Preskienflreasurer and Jana Johnson 

is Vice PresidentlSecretary of defendant Johnson International, Inc.; and (3) George 

is Vice PresidentlSecretary of 

case law in Arizona, the Johnsons are not personally liable for the alleged actions of 

General Hunt, Inc.; Johnson International, Inc.; or Atlas Southwest, Inc. 

. . .  
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B. Plaintiffs have not alleped any basis to disrevard the lepal entities and 
impose individual liability. 

The rule in Arizona is that courts will not lightly disregard the separate status 

of legal entities and the party seeking to impose individual liability carries a heavy burden. 

- See Chapmanv. Field, 124 Ariz. 100,102,602 P.2d 481,483 (1979); K e a s  v. Tempe 

Technical Institute, Inc., 993 F. Supp. 714 @. Ariz. 1997). In order to pierce the corporate 

entity and attach personal liability to a corporation’s officers, shareholders or directors, 

at a minimum, plaintiffs must prove that observance ofthe corporate form would promote 

injustice (Cammon Consultants Cop. v. Day, 18 1 Ariz. 23 1,889 P.2d 24 (App. 1994)); 

to observe the corporate form would result in an injustice (Gatecliff v. Great Republic 

Life hurance Company, 170 Ariz. 34,821 P.2d 725 (1991)); or that the corporation 

is undercapitalized and is only a sham @eains, 993 F. Supp. at 714). 

In this case, plaintiffs do not make any ofthose allegations. There is no allegation 

that the legal entities are the alter egos of the Johnsons, that the legal entities are 

inadequatelycapitalizedorth~recognitionofthe p m o t e  an injustice 

orfiaudonthesystem. Nowherehplaint333’ 

disregarding the separate legal entities and 

Plaintiffs do not provide any factual basis for inclu 

onthe Johnsons. 

vidual defendants at all. 

states anything other than Indeed, the only allegation relating to the J 

their status as officer, manager, director or 

*“complaint that s 

directed, approved or acquies 

- See Complaint at 7 6 (emphasis added). As an initial matter, on its face, the allegation 

shows that there is no factual basis for such an assertion at this time because it is only 

made ‘‘upon information and belief.” Secondly, the allegation only asserts a generic 

and unspecified “many of the acts and omissions” that George Johnson allegedly directed, 
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approved or acquiesced in. It is clear from the qualifications on the allegation (and the 

lack of any substantive allegations against the Johns0ns)that there is nothing to support 

that unwarranted conclusion. In such a case, even though well-pleaded material 

allegations of the complaint are deemed true in ruling on a motion to dismiss, the Court 

should not consider plaintiffs’ unwarranted allegations containing conclusions of law 

or unwarranted deductions of fact. &Aldabba& v. Arizona Deot. of Liquor Licenses 

and Control, 162 Ariz. 415,417-18,783 P.2d 1207,1209-10 (App. 1989). If, during 

the course of the litigation, plaintiffs develop facts to state a claim against the individuals, 

they should then seek leave of the court to amend their complaint to assert such a claim. 

In the meantime, however, it is improper for plaintiffs to generically assert an 

unsubstantiated and conclusory allegation “upon information and belief” in an effort 

to circumvent the clear Arizona law stating that the Johnsons are not individually liable. 
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ILI. Conclusion 

For the foregoing reasons, George Johnson and Jana Johnson respecthlly request 

that the Court dismiss all claims against them individually for failure to state a claim. 

RESPECTFULLY SUBMITTED this 23'd day of May, 2005. 

JONES, SKELTON & HOCHULI, P.L.C. 

By-/s/ Chris Stuart 
Jay Natoli 
John M. DiCaro 
Christ0 her G. Stuart 
Scott I$ Hulbert 
2901 No& Central Avenue, Suite 800 
Phoenix, Arizona 85012 
Attorneys for Defendants George H. 
Johnson and Jana S. Johnson; George 
H. Johnson Revocable Trust, and 
George H. Johnson and Jana Johnson, 
Co-Trustees; on lnteridoi?al 
Inc.; The Ranch at South Fork, L.L.C.; 
General Hunt Properties, Inc.; Atlas 
Southwest, Inc. 

ORI e-filed and served 
this of May, 2005, to: 

The Honorable Rebecca A. Albrecht 
101 West Jefferson, ECB 41 1 
Phoenix, Arizona 85003 

Attorneys for Plaintiff 

- /s/ Kim Okamura 

1478361-1 9 
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State Land De 

DONALD BUTLER, Director, Arizona 
Department of A 'culture; ARIZONA 
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Plaintiffs, 

V. 

GEORGE H. JOHNSON and JANA S. 

E 
and 

JANA JOHNSON, co-trustees; JOHNSON 
INTERNATIONAL INC.; THE RANCH 
AT SOUTH FORK, L.L.C.; GENERAL 
HUNT PROPERTIES, INC.; ATLAS 
SOUTHWEST, INC.; KARL ANDREW 
WOEHLECKE and LISA WOEHLECKE, 
husband and wife; JOHN DOE and JANE 
DOES, husbands and wives, 1 through 10; 
ABC CORPORATIONS, 1 through 10, 

Defendants. 

Michael K. Jeanes, Clerk of Court 

Michelle Paigen 
***Electronically Filed*** 

LN Filing ID 5875482 
May 23 2005 2:48PM MST 

DEFENDANTS GEORGE H. 
JOHNSON AND JANA S. 
JOHNSON; GEORGE €I. JOHNSON 
REVOCABLE TRUST; GEORGE H. 
JOHNSON AND JANA JOHNSON, 

INTERNATIONAL, INC.; THE 
RANCH AT SOUTH F'ORK, L.L.C.; 
GENERAL "T PROPERTIES, 
INC.; AND ATLAS SOUTHWEST, 
INC'S MOTION TO DISMISS 
CAUSE EIGHT OF PLAINTIFFS' 
COMPLAINT (NEGLIGENCE PER 

CO-TRUSTEES; JOHNSON 

won-Classified Civil-Complex) 

(Assigned to the Honorable Rebecca A. 
Albrecht) 



1 

2 

3 

4 

5 

6 

7 

Lj 8 

9 
4 
a; 

16 

16 

t3‘ 
i3 
% 

17 

18 

19 

20 

21 

22 

23 

I 24 

I 25 

I 26 

‘ 

MOTION 

Pursuant to Rule 12(b)(6), Arizona Rules of Civil Procedure, George H. Johnson 

and Jana S. Johnson; The George H. Johnson Revocable Trust, George H. Johnson and 

Jana Johnson, co-trustees; Johnson International, Inc.; The Ranch At SouthFork, L.L.C.; 

General Hunt Properties, Inc.; and Atlas Southwest, Inc. (collectively “Defendants”) 

hereby move to dismiss Plaintiffs’ eighth cause of action (titled “WrongM Destruction 

of Wildlife-Negligence per se”) for failure to state a claim. See First Amended 

Complaint at w105-114 (pp. 24-25). 

For their eighth cause of action, Piahtiffs allege that Defendants are negligent 

per se for allegedly causing the death of bighorn sheep d e r  allegedly violating A.R.S. 

$6 37-501 and 37-502 and 43 C.F.R. § 4140.1(a)(1). Plaintiffs fail to state a claim for 

negligence per se under the state statutes because the alleged harm resulting from 

Defendants’ alleged actions is not the type oflam meant to be addressed by the statutes. 

h short, the purpose ofthe state- is to guard against the removal ofnatural products 

public lands, not the 

ed Complaint. Because 

eofthesbtestatutes isnottoprotectwil bighorn sheep), Plahtiffk 

negligence per se claim 

43 C.F.R $4140.1(a)(1) 

dard of care in a state 

Plaintiffs is not a statute passed by Congress, but rather aregulation adopted by an agency. 

Finally, the regulation Plaintiffs rely upon only establishes the possibility of civil penalties 

for violating terns and conditions in a Bureau of Land Management grazing lease. The 
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regulation does not establish a general standard of care that would form the basis for 

a claim of negligence per se relating to the alleged communication of disease from 

domestic goats to bighorn sheep. 

Plaintiffs cannot state a claim for negligence per se under either the state statutes 

or the Bureau of Land Management’s regulation. Accordingly, the Court should dismiss 

Plaintiffs eighth cause of action.’ This motion is supported by the following memorandum 

of points and authorities and by the factual allegations 

Amended Complaint and the exhibits 

in Plaintiffs’ First 

MEMORANDUMOFPOINTSANDA~ORITIES 

I. Factual Backmound 

For their eighth cause of action (“Wrongful Destruction of 

Wildlife-Negligence per se”), Plaht.if% allege that hNovembe2003, Defendants failed 

to control or restrain a goat herd existing on Defendants’ p r o m ,  and that many of the 

goatsescapedfi-omDefendants’propertyandmadetheir SilverBellMountaim 

of bighorn sheep are 1 

lege that after the go 

to reach the Silver 

trust lands and 

atscomunicated 

ntend that as a res 

the inability to evade 

predators.” Id. at T[ 49. 

This motion does not address Plaintiffs’ common law negligence claim (Plaintiffs’ ninth cause of action), but 
rather merely seeks dismissal of the negligence per se claim. 
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Plaintiffs contend that because the goats allegedly escaped and crossed 

over state and federal lands, Defendants violated two statutes - A.R.S. 5 37-501* and 

43 C.F.R. 3 4140.l(a)( l).3 Plaintiffs contend that because Defendants allegedly violated 

those two statutes, Defendants are liable for negligence per se for the death of the bighorn 

sheep. 

II. L e d  Analysis 

A. Plaintiffs cannot use ARS. 37-501 to establish a standard of care 
for neelipence per se in their claim relatin? to “Wrondul Destruction 
of Wildlife.” 

Plaintiffs rely on one state statute, ARS. 5 37-501, as the basis for their negligence 

per se action relating to the alleged “Wrongfkl Destnrction of Wildlife.” Plaintiffs’ attempt 

to base a negligence per se claim on that statute fails, however, because the express intent 

of the statute is to provide a remedy for the wrongfbl removal of natural products (such 

as timber, forage for livestock, oil and gas, valuable minerals, etc.) firom state land- not 

the alleged wrongful destruction of wildlife. 

ourts have adopted the 

a Iease or sublease approved by the 

or ~emoves any 
ows or cultivates 

standing on state lands to danger or destruction by fire. 

43 C.F.R. $4140.l(a)(1) states: 
The following acts are prohibited on public lands and other lands administered by the Bureau 
of Land Management: 

(a) Grazing permittees or lessees performing the following prohibited acts may be subject 
to civil penalties under Q 4 1 70.1 : 

(1) Violating special terms and conditions incorporated in permits or leases[.] 

4 



(App. 1996). Under the doctrine of negligence per se, a standard of care mandated by 

statute preempts the traditional common law negligence inquiry as to whether a defendant’s 

actions were reasonable. See id (citing Restatement (Second) of Torts (“Restatement”) 

$286 (1965)). Accordingly, if the law imposes a standard of care, failing to meet that 

standard makes it unnecessary to determine the reasonableness of adefendant’s actions, 

and a defendant violating that standard of care is negligent per se,“ See id. 

Few statutes establish a “standard of care” that triggers negligence per se. See 

id. To establish a“standardofcare”triggeringthedoctrine ofnegligenceperse, thestatute 

must be intended to protect the specific class of persons involved f?om the specific harm 

at issue in the negligence per se claim: 

A court may adopt a statute as the relevant stand& of care 
if it first determrnes that the s 
protect a class of persons that 
s cificharmthatoccdandag JT” at caused the harm. 

Id (citing Restatement 3 286). Ifthe statute at i not intended to protect the 

plktiff, the statute does not 

es and the plaintiff must rely 

on traditional negligence theories to state a id (upholding dismissal of 

negligenceperseclaimbecausestatutewasnot plaintiffandtherefore 

did not create a 

ff or to protect against the type of harm 

tablish a standard of care for negligence per 

case is based on the alleged 

must be able to illustrate that the statute was intended to preclude that specific harm. 

A simplereview 0fA.R.S. 3 37-501, however, illustrates that it does not address wildlife 

Before liability attaches, however, Plaintiffs must still prove the remaining elements of a negligence claim, 
including proximate cause and damages. See id 
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at all, let alone the alleged communication of a disease to wildlife by domestic livestock. 

Indeed, A.R.S. $37-501 specifically lists the type of harm it is designed to protect: 

“cutting down or destroying timber or wood standing or growing 

“carrying away timber or wood [fiom state land], by mowin , cuttin 

[on state land]. . . .” See A.R.S. 6 37-501(1) 

or removin hay or grass [from state land], or by grazing f a  ivestoc 
. . .” See 2 .R.S. 3 37-501(1); 

knowingly extracting or removing “oil, gas, coal, mineral, earth, rock, 

knowingly removing or damaging any “building, fence or 

fertilizer or fossils” fiom state land. See A.RS. $ 37-501(2); 

improvements” on state land. See A.RS. $ 37-501(3); 

unlawfbll occupying, plowing or cultivating state land. See A.RS. 
$37-5016); 

exposing“growingtrees, shrubsor 
to danger or destruction by fue” 
9 37-501(4). 

Despite specifically listing timber, wood, hay, grass, oil, gas, coal, m i n d s ,  earth, rock, 

f d i z e r ,  fossils, buildings, fences, improv 

on of injuries to wild animals. See 

a that a statute’s expression of speci 

unexpressed items. See Estate ofHerna 

is well established 

legislative intent to 

,249,866 P.2d 1330,13 lear that the statute 

not intended to protect against alleged 

cated by domestic animals. 

diseases that co 

if Defendants violated the 

.S. 0 37-501. The 

Restatement’s illustration shows the defect in Plaintiffs’ claim: 

A statute, which requires that vessels trans orting animals 
across the ocean shall pen them separate P y, is construed 
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to be intended only to prevent sickness resulting from 
conta ion by close contact. A ships sheep by B’s ship. 

together with other animals on theupper deck. As aresult, 
some of A’s sheep catch a disease fiom other animals, and 
others are washed overboard by a storm. The statute 
establishes a standard of conduct as to the infected sheep, 
but not as to those washed overboard. 

His s i eep are not separately penned, but are herded 

Restatement 0 286, Illustration 4. In this case, A.R.S. $j 37-501 does not even mention 

wildlife, and there i s  no indication that it was intended to protect wildlife fi-om diseases 

communicated by trespassing domestic animals. As with the Restatement’s illustration, 

because A.RS. 0 37-50 1 was not intended to protect againstthe harm alleged by Plaintiffs, 

they cannot base a negligence per se claim on A.RS. 9 37-501. 

Plaintiffs also cite A.R.S. 5 37-502 as an alleged basis for their negligence p a  

se claim. First Amended Complaint at fpa 107 and 1 10. That statute, however, merely 

provides civil remedies for violations of A.RS. 9 37-501. It does not establish any 

independent standard of conduct. Moreover, when 

any trespass upon state lands as -501 is also liable 

. 5 37-502 provides th 

determined for the ye 

section is the rate 

severed fi-om the land” and to “dispose of the product or property so seized in the manner 

prescribed by law for disposing of products of state lands.’’ This statutory remedy 

contemplates the removal of timber, minerals or other products, and is inconsistent with 

7 
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the use of the statute to establish a general standard of care with regard to a domestic 

livestock operation. 

B. Plaintiffs cannot use 43 C.F.R 6 4140.l[a)(l) to establish a standard 
of care for nwbence per se h their claim relatiny to “Wronpful 
Destruction of Wildlife.” 

Plaintiffs’ attempt to base anegligence per se claim on 43 C.F.R. 5 4 140.l(a)( 1) 

is even more attenuated than their reliance on the state statute. First, Plaintiffs are 

attempting to apply a federal regulation to establish a standard of care for a state tort 

claim. Second, the regulation relied upon by Plaintiffs is not a statute enacted by 

Congress, but rather a regulation adopted by a federal agency. Although some courts 

have used administrative regulations to establish a standard of care for negligence per 

se in certain circumstances, administrative regulations are not the preferred source of 

a negligence per se standard of care and courts are more hesitant to rely on them for such 

apurpose. See Restatement 3 286, cmt. d (“The courts have tended to adopt administrative 

standards less frequently than legislative enactments.”). 

i m p o d y ,  43 c 
intended to address 

ect state agencies (the 

- 

. 1 (axl) does not prescribe any standard 

nce per se under 43 C 

43 C.F.R. 5 4 140.1 (a)( 1) does not mandate any particular standard of conduct, let alone 

a specific standard of conduct to protect against the harm alleged in this case. The 

regulation simply states that a grazing lessee may be subject to civil penalties if she 
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violates a special term or condition included in a Bureau of Land Management grazing 

lease. See 43 C.F.R. 9 4140.l(a)(l). In addition, because the regulation relates to the 

Bureau of Land Management grazing leases, the statute was intended to protect federal 

lands administered by the Bureau of Land Management - not state agencies and state 

lands. For that reason alone, Plaintiffs fail to state a claim for negligence per se. See 

TeZZez at 169,933 P.2d at 1237 (upholding dismissal of negligence per se claim because 

statute was not intended to protect plaintiff). 

In an effort to circumvent the requirement that a statute must specifically seek 

to prevent the alleged harm to state a claim for negligence per se, Plaintiffs allege that 

the Defendants’ Bureau of Land Management leases contain sentence which states: 

“To protect desert bighorn sheep: no domestic 

on public lands within 9 miles surrounding sheep habitat.” See First 

Amended Complaint at 1 109; Exhibits B and Cto Firsthended Complaint. Plaintiffs’ 

attempt to rely on that sentence for a fails, however, because 

the language is merely a contractual obligation 

by the legislature. 

dard of conduct established 

Significantly, although that 1 

Management leases, which were attached to 

in 43 C.FJL 5 4140.l(a)(l), or in any 

ed in the Bureau of Land 

able to domestic goats 

Complaint. Thus, the grazing leases issued 

lease, and undermine the use of the latter to establish a general standard of care under 

state law. 
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Further, Plaintiffs are not a party to the Bureau of Land Management leases and 

certainly do not have any rights under the leases. Allowing a plaintiff to assert a 

negligence per se action based on a contractual obligation (rather than a statutory standard 

of care) is already once removed from the requirements of negligence per se. Allowing 

a plaintiffthat was not even a party to that contract to assert the negligence per se action 

would be twice removed. 

Insum,Plahtiffs cannot showthat43 C.F.R §4140.l{a)(l)establishesastandard 

)f conduct, was intended to protect state agencies and 

he harm alleged in this case. Reliance on language co 

Management leases is futile because those leases only 

:rather than a statutory standard of care), Plaintiffs were 

Plaintif%' own grazing lease does not contain any such 1 

of law, Plaintiffs cannot assert anegligenceper se claim 

/ /  

in the Bureau of Land 

es to those leases and 

. Therefore, as a matter 

C-F.R. §4140-1(a)(1). 

/ /  

/ /  

/ /  

/ /  

/ /  

/ /  

/ /  

/ /  
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UI. Conclusion 

For the foregoing reasons, Defendants respectfully request that the Court dismiss 

Plaintiffs’ eighth cause of action (titled ‘‘Wrongful Destruction of Wildlife--Negligence 

per se”) for failure to state a claim. 

RESPECTFULLY SUBMITTED this 23rd day of May, 2005. 

JONES, SKELTON & HOCHULI, P.L.C. 

By /s/ChrisStuart 

John M. DiCaro 
Christ0 her G. Stuart 

-Jay Natoli 

Scott v! Huibert 
, Suite 800 

George H. 
; George H. 

JohnsonRevocableTnlst, andGeorgeH. 

e-filed and served 

Jefferson, ECB 41 1 

Attorneys for Plaintiff 

- /s/ Kim Okmura 

1478366-1 11 
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Pursuant to Rule 12(b)(6) of the Arizona Rules of Civil Procedure, George 

H. Johnson and Jana S. Johnson; The George H. Johnson Revocable Trust, George H. 

Johnson and Jana Johnson, co-trustees; Johnson International, Inc.; The Ranch At South 

Fork, L.L.C.; General Hunt Properties, Inc.; and Atlas Southwest, Inc. (collectively 

“Defendants”) hereby move this Court to dismiss the seventh cause of action in Plaintiffs’ 

mplaint. See First Amended 

For their seventh cause of 

from their range and “commingl 

ountains, northwest of Tucson. Id 

’ livestock transmitted a badmi 

e that domestic goats 

located in the Silver 

ntiffs further allege that 

rs of the herd causing 

argue that the death of 

epmmtitutesanunlawfulkillhgof 3 17-301, etseq.,which 

atter of law, however, 

directed at “taking“ 

of at least 21 sheep. Id at 

the taking and handling of 

laws are intended to cover 

of animals indirectly 

ng, does not violate 

iff is not entitled to 

.1981). Inconsidering 

motion to dismiss, all material allegations in a co are taken as true and read 

In their Complaint, Plaintiffs have named as defendants anumber of individuals and entities without attempting 
to identify which defendant is responsible for what action. For the purposes of this motion, which is based on 
whether Arizona wildlife laws apply to the alleged activities, it is not necessary to identify any individual defendants. 

2 
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in a light most favorable to a plaintiff. Logan v. Forever Living Products International, 

Inc., 203 Ariz. 191,192,52 P.3d 760,761 (2002). However, allegations that are mere 

conclusions of law are not considered. Aldubbugh v. Arizona Dept. ofLiquor Licenses, 

162 Ariz. 415,417,783 P.2d 1207,1209 (App. 1989). 

II. FACTS ALLEGED 

For their seventh cause of action, 

na Game and Fish C 

February2003, Gen 

goats on the La Osa 

failed to control at 139. Plaintiffs al€e 

to the Silver Bel 
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HI. LEGAL ANALYSIS 

A. Introduction. 

Piaintiffs contend that the killiig of any wild animal is c‘unlawful, when not 

expressly permitted by law.” Complaint at lJ 99. According to Plaintiffs, therefore, any 

activity, regardless of the activity’s nature or the intent of the actor, that results in the 

killing of wildlife is a violation of Ariz der Plaintiffs’ theory, for example, 

A Phoenix home0 
the cat kills a mo 

odd be illegal. As 

Pursuant to A.R.S. 3 17- 

taken at such times, in such plac m e r  and with such devices as provided 

by law or rule of the commission” (emphasis supplied). The term “wildlife” is defined 

4 
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very broadly as “all wild mammals, wild birds and the nests or eggs thereof, reptiles, 

amphibians, mollusks, crustaceans, and fish, including their eggs or spawn.” A.R.S. 

3 17-101 (A)(22). Thus, for example, various species of common birds, snakes, and 

fish are “wildlife,” in addition to game animals such as deer, javelina and bighorn sheep. 

As defined by statute, the “taking” of wildlife involves purposeful activities 

directed at individual animals: 

in the initial version of 

tothe current definition 

ing, capture, or killing 

or spawn or eggs of fish 

’s wildlife laws, and that definition is 

animals, or fish, or collection of 

1 include pursuing, shooting, 

using any net or other 

29, Arizona was a rural 

e economy was agriculture activities. 

nsive set of statutes 

activities that result 

Laws 1929, Ch. 84,s 37 

aintiffs’ interpretation is c 

aseries of verbs, the common 

in rural areas. Arizona Statistical Abstract 2003 25 (6& ed. 2003) . 
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meaning of which connote actions specifically directed at killing or capturing wild animals 

or fish, Le., “pursuing,” “shooting,” “hunting,” fishing,” “trapping,” “capturing,” “snaring” 

and “netting” wildlife. In this context, the meaning of the word “killing” is limited to 

similar types of purposive conduct. “{Gleneral words which follow the enumerations 

of particular persons of things should be interpreted as applicable only to persons or things 

.546,549,606 P.2d 36, 

ofPhoenix v. Yates, 69 

the same general nature or class.’? Davis v- Hidde 

iting Yauch v. State, 

, it is apparent that th 

specifically identified 

the ‘ W e ”  definition 

Samsetv. Allstate 

1, quoting Continental 

that “take” wildli 

ers (A.R.S. $17-316), an 

Another statute regulates when and how bear and mountain lion may be captured and 

6 
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killed. A.R.S. 5 17-302. Various statutes regulate the use of trappers and guides, and 

provide for the issuance ofvarious types of licenses to take wildlife. See generally A.R.S. 

Title 17, Ch. 3, Arts .  2 and 3. All ofthese regulated activities involve deliberate actions 

intended to kill or capture (i.e., “take”) wildlife. 

A.RS. 3 17-309 provides acomprehensive list of actsthat violate Arizona’s wildlife 

laws. The list contains 

sed to taking, (3) in excess o 

icense. Id. Likewise, the 

evices, and (5 )  without 

firearm, or any other 

se activities involve 

ith the definition of 

Commission authority 

duct purposefblly direded 

.” There is no indicatiun 

In addition to using 

17 are inconsktent 

tatutes does contain &’ claim. For examp 

e success. A.RS. 3 1 

or body of water any 

ly, the violation of these “deleterious substance which i 

statutes does not constitute an unlawfiil “ 
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These provisions - in fact, substantial portions of Title 17 - would be unnecessary 

if all activities that kill or injure wildlife violate A.R.S. 6 17- 102, as Plaintiffs contend 

in this case.3 Plaintiffs’ view of the law conflicts with the well-establishedrule of statutory 

construction that requires statutes dealing with the same subject matter to be interpreted 

in a manner that harmonizes each of them. 

State exrelLarson 

arent fkom the laws 

e did not intend to 

6 Ariz. 119,122,47 

both wildlife and 

. 3-1201(5). Therefore, 
under Arizona law. The 

us disease to wildlife species, 
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IV. CONCLUSION 

Plaintiflk’ seventh cause of actionis based on an erroneous interpretation of Arizona 

law, and should be rejected by the Court. Arizona’s statutes governing the “taking” of 

wildlife do not regulate activities that may indirectly result inthe death of wild animals. 

Given the comprehensive nature of Arizona’s wildlife laws (in addition to the laws 

cases, proscribe activities that are 

(e.g., hunting, fishing or tmpjng 

at killing or capturing 

nd to diseases alleged 

range or similar sorts n incidentally communicated by li 

ons in Plaintiffs’ Complaint were true f disease by domestic 
resultinginthedeathofbighornsheepis Title 17, and Plaintiffs’ 

cause of action should 

RESPECTFULLY SUB 

HOCHULI, P.L.C. 

General Hunt Properties, Inc.; Atlas 
Southwest, Inc. - 
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ORIGINAL e-filed and served 
this 23rd day of May, 2005, to: 

The Honorable Rebecca A. Albrecht 
101 West Jefferson, ECB 41 1 
Phoenix, Arizona 85003 

Terry Goddard, Attorney General 
Craig W. Soland, Special Counsel 
1275 W. Washington St. 
Phoenix AZ 85007 
Attorneys for Plaintiff 

1478371-1 10 
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The State conceded in its Response that it is not pursuing: 

1. 

2. 

If the State had not made the above statements in its Response, there would be 

of the First Amended Complaint, 

Individual claims for personal liability against Mrs. Johnson ’; 
and 

Personal liability against Mr. Johnson wi$ respect to Counts 7, 
8, and 9 of the First Amended Complaint. 

to way of knowing, based on a diligent and careful 

not pursuing personal liability 

es of action did not seek p 
int ofMr. andMrs. Johnson’s 

on notice of the cl 

When that analysis 

Plaintiffs Response to George H. Johnson’s and Jana Johnson’s Motion To Dismiss and 

Id. at p. 5 [fn4]. 

Memorandum of Law In Support (“Response”), at p. 8 [fh 71. 
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treats a director or officer’s personal liability as an individual tort that is not derivative of 

the corporation’s alleged conduct. The State’s First Amended Complain6 treats Mr. Johnson’s 

liability as derivative of the alleged conduct of five distinct business entities and must be 

dismissed. Also, several of the theories advanced by the State in its Response are 

unrecognized in Arizona, including a theory which purports to hold Mr. Johnson liable as 

e&, 27Ariz. App. 1 

Id at 150, 151, 551 P.2d at 598,599. 
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B. The “Material Allepations” Aminst Mr. Johnson in the State’s First 
Amended ComdainfAre Reallv LePal Conclusions That Are Unsupported 
Bv Anv Alleged Facts. 

The State’s First Amended Complaint states at Paragraph 6 that “upon information 

and belief, George H. Johnson directed, approved, or acquiesced in many of the acts or 

omissions complained of herein.” The State claims at Paragraph 7 that “George and Jana 

70, that the Johnson Trust “directed andor b o  
32,34-37 and 57-65.” 

directly fiom the holding 

ate directors are 
y ,liable for torts c o r n  

ical Institute, Inc., 9 

of the corporation or 

4 
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Paragraphs 6,7, and 70 of the First Amended Complaint advance legal conclusions 

that Mr. Johnson is personally liable in tort in the same manner as the Folkplaintiffs. Like 

the Folk plaintiffs, the State alleged no facts (whether on information and belief or otherwise) 
that would put Mr. Johnson on notice of acts or inactions allegedly undertaken by him that 

would subject him to the extraordinary measure of personal liability for alleged corporate 

negligence.‘ See Albers v. Edelson Techno 

(App. 200 1) (cause of action for breach of fi 
L.P., 201 Ark. 47,31 P.3d 82 

“co-venturers” dismissed 

ver allege any duty aris 

s case by the State’s mere 
irst AmendedComplaint, 

efcanbegrantd In 
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officer’s part to perform official functions or maintain corporate formalities is not enough 

to trigger personal liability. See Keams, 993 F. Supp. at 723. There are no facts that would 

noti@ Mr. Johnson of the extraordinary actions that would render him personally liable to 
any State agency. 

Additionally, allegations concerning the acts of Defendants other than the Johnsons 

do nothing to state a claim against either Mr. or Mrs. Johnson, and the claims against them 

must therefore be dismissed. A corporate offici 

onpersonal involvement inthe e, e.g., Crigler v. Sala 

Association, 42 Cal. 

Id at 593,601 P.2d at 593. 
Unlike the Rosenbergplaintiff, the State did nothing in its First Amended Complai 

to put Mr. Johnson on notice of the acts the State alleges expose him to personal liability. 

6 
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[n fact, the State never refers to the alleged actions or inactions that it avers Mr. Johnson 

took part in on behalf of the business entity defendants. 
The other cases relied upon by the State also fail to support its argument that the First 

Amended Complaint is sufficient under Arizona law. Corbin v. Pickrell, 136 Ariz. 589, 

667 P.2d 1304 (1983), is a case cited by the State for the proposition that motions to dismiss 

ran amendment to Arizona’s Consumer F it could be applied in 

ecific enoughto allow the 

time they claimed to have 

cover the entire damages 

ohnsonsP Onthese 

of the claiGs alleged. 
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D. The State Has Also Failed To State a Claim For Relief AFainst Mr. and Mrs. 
Johnson With ResDect To Certain Causes of Action. 

1. 

Neither George nor Jana Johnson is alleged to have signed the grazing leases in 

Allepations in the First Amended ComDlaint allekng breach of 
certain mazinp leases fail to state a c l a h  ayainst Mr. Johnson. 

this case in their individual capacities. (See First Amended Complaint at 7,8). Nor has 

the State alleged that Mr. or Mrs. Johnson intended to be bound individually as a lessee under 

selves individually. 

d at 824; Ferrarell v. Rob 

8 
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90 Cal. App. 4& 864, 108 Cal. Rptr. 864,878 (App. 2001).8 There is nothing in the instant 

case to support either the legal or factual position that Mr. and Mrs. Johnson owed the State 

anyduty ofcare. 
3. The “Responsible Cornorate Officer Doctrinen Has Never Been 

Recognized In Arizona and Was Not Pleaded BV the State in Its First 
Amended Complaint. 

Liability under the “responsible corporate officer doctrine” was never alleged by 

een endorsed nor 

ly liable for violations they 

v. Park, 421 US. 65 

It is not at all clear from the Huskeft facts whether a trustee can be liable to third parties not 
associated with the trust. 

9 



, 1 

I 2 

I 3 

4 

5 

6 

7 

23 i 
24 

25 

I 26 

! ~ 

I 

[PI re Dougherty, 482 N. W.2d at 490. As discussed previously, the State failed to sufficiently 
plead any of the three Park factors other than to assert a legal conclusion about Mr. Johnson's 

alleged culpability and to identify him as an official in the defendant business entities. 

E. The Claims Apainst Mr. and Mrs. Johnson Should Be Dismissed Without Leave 
At This Time To Amend. 

's Estate, 77 Ariz. 2 

079 (1954). In Cassi 

claim was dismis 

would have cured 

by amendment. Id. at 205,25 P.3d at 7. 

10 
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hould not be required needlessly to participate in this case unless, and until, the State can 
,ufficiently state a cause of action against him. Based on the two versions of the complaint 

iled in this case thus far, if the State is capable of doing so, it will not be until after substantial 

iiscovery is taken. Mr. and Mrs. Johnson should be given the benefit of the doubt that 

:urrently exists concerning those claims that allege they are personally liable. 

CONCLUSION 

RESPECTFULLY SUBMZ 
HOCHULI, P.L.C. 

/s/Ellen Venable 

1500097-1 11 
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INTRODUCTION 

Count Eight of Plaintiffs’ Complaint should be dismissed because the State 

cannot use the permit regulations in the Taylor Grazing Act to hold Defendants liable on a 
negligenceper se theory for the wrongfbl destruction of wildlife. The nature and purpose 

of the grazing regulations do not extend beyond the control of gr 

mentioned or referred to in the regu retation of the grazing regulati 

d to support the State’s the 

be used as a basis toh 
regulations are: 43 C 

1 and 43 CFR 4140.1 

The violation of 
is negligent per se. atory violation will 

may have incorrectly pled its cause of Defendants for purposes of the Motion and 
the State’s Response that the State meant to cite 43 CFR 4 ndants would rather address the 
issue than force the State to file a second Amended Complaht. Defendants assert the misnurnbered 
regulations were addressed in the original motion even though the State takes a contrary view. (Resp. 
at 3). Defendants moved to dismiss the entirety of Count Eight which would include the misnumbered 
regulations. (Motion at 2). In any event, 43 CFR 4150.1 and 43 CFR 4140.l(b)(l) cannot be used as 
a basis for negligence per se for the same reasons the State cannot use 43 CFR 4140.1 (a)( 1). 
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The State concedes there is no regulatory language mentioning wildlife in the grazing permit 
regulations. (Resp. at 7). The absence of language concerning wildlife is understandable 

given the stated purpose of the Taylor Grazing Act and its enabling statues. 
The grazing regulations relied upon by the State are promulgated by the 

Secretary of the Interior pursuant to Congressional authorization in 43 USC 3 3 15a. This 
enabling statute gives the Secretary the 

of the Taylor Grazing A 

GrazingActwasenactedbyC 
disposal, and to stabil 

ations were ena 

TheFeddLandP 

also relies on the 

The FLPMA mak 

om are meant to pr 

43 USC g 315-135r (1976). 

urpose of the Act is to provide 
usive of Alaska. 

43 USC$§ 1701-1784isanexpressionofFed cy concerningthe management, 
disposal and maintenance of Federal public land, through a consistent land use policy. 

43USCs 1701. 
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23 

24 

25 

26 

to regulate arancher’s conduct for the protection ofwildlife. There are numerous regulations 

authorizing the grazing use of the land, the content of the grazing permit, and the sanctions 

available for violation of the permitting requirements! The sanction process for violation 
of permit terms includes notice, a hearing and appeal from the hearing before the sanction 
which is actually imposed by an administrative officer. 43 CFR 41 50.2. A penalty provision 

is built into the regulations, which includes the suspension or cancellation of the permit. 43 

public lands and stab 

e airspace at the end 

43 CFR4130.3-1 setsforthmandatorypermittem; 43 CFR4130.3-2 allowsother 
emit terms and conditions, all of the terms and conditions set forth general standards which do not 

identib the type of livestock, location, wildlife impact, or other specific conditions all of which are 
left to the discretion of the authorizing officer. 
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runway. The Cutchings plaintiff alleged that 14 CFR 7 77.2 1 ,  which established standards 
for determining obstructions to air navigation, applied to existing man-made objects and natural 

growth. It was undisputed at trial that obstructions existed in violation of the regulations, 
which formed the basis of a negligenceper se claim. Analyzing the regulation, the court found 

no mandatory language that specifically prohibited a particular type of conduct. Rather, the 

apply the negligence pe 

even though the regulat 

cannot be used to 

iable standard of 

to mandate any partic 

pelled to discover the 

f livestock involved 

5 
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23 
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26 

I 

I 

before a sanction may be imposed. What the regulations lack is the mandatory language 

directing a permit holder or other person from performing a specific act. The absence 
of such mandatory language is fatal to the State’s position that the regulations can form the 

basis of a finding of negligenceper se. 
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The State fails to show that the regulations it relies upon provide as its purpose the protection 
of the State fiom the harm to be prevented by the regulations. Nor does the State provide 

any proof of Congress’s intent to sustain its argument that the Secretary promulgated the 
regulations to protect the State’s wildlife. 

The State’s position also makes no sense aRer reviewing the statutes and 
regulations as a whole. The Taylor Grazing Act and FLPMA were not established for the 

eaves together several se 

le conclusion th 

State. Neverthel 

s fiom reg.htions, 

7 
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2: 

24 

21 

treviously stated, these regulations also fail to meet the requisite purposes, specificity and 

lesignation of protected interests to be used by the Court to establish a standard of care.” 

43 CFR 4 150.1 is specific as to who is protected by its terms. The regulation 

tates that violators will be liable “to the United States” . . . for injury “to Federal property” 

:aused by unauthorized grazing. The plain meaning of the regulation is to provide protection 

o the Federal government for unauthorized grazing. The penalty includes payment for forage 

Absent from the regulation is 

destruction of wildlife. 
absence of the above 1 

to control the des 

clan&. Assuch,the 

worntable on the basis of negl struction of wildlife in 
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1 CONCLUSION 

2 

3 

For the foregoing reasons Defendants respectfully request this Court to dismiss 

Plaintiffs' eighth cause of action. 

RESPECTFULLY SU'BTvflTIED this 6th day of July, 2005. 

& HOCHULI, P.L.C. 

-/s/ Ellen Venable 

149900 1-1 9 
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2: 

2! 

2f 

. Johnson Revocable 

on International, Inc.; 

The Ranch At South Fork, L.L 

and consequences ofthe statute. Ifthe words do not disclose the legislative intent, a court 

must exmine the statute as a whole and give it a fair and sensible meaning. As 

demonstmtedbelow, the death of wildlife indirectly caused by ordinary land use activities, 

such as farming and ranching, does not violate A.R.S. 517-3 14. 

INTS AND AUTHORITIES 

smiss are flat favored ona, they should be 

them to relief upon 

activities will collectively be referred 



er intended to, deal 

this reason, the State 

in question. 

ion of that statute must 

s, is “to hlfill the intent of 

,275,915 P.2d 1227, 

see also Calvert v. Farmers Ins. Co. ofArizona, 144 Ariz. 291,294,697 P.2d 684,687 

(1985) (“The cardinal rule of statutory interpretation is to determine and give effect to 

of the legislature.”) The State’s Count Seven is based on Arizona wildlife statute 

y in possession of, a 

e State focuses its 

3 



tance of a reported 

tead relied solely on 

B. 

In determining legislative intent, the court must look to the policy behind 

and to the words, context, subject matter, effects, and consequences of the 

stdbte. b, Luchamki, 101 Ariz. at 452,971 P.2d at 638; Calvert, 144 Axiz. at 294,697 

P.2d at 687. If the wdt‘ds do not disclose the legislative intent, the court must examine 

the statute as a whole and give it a fair and sensible meaning. Luchanski, 101 Ariz. at 

452,971 P.2d at 638; 971 P.2d 636, 193 Ariz. 176, Robinson v. Lintz, 420 P.2d 923, 

927 (1966). As stated in State ex rel. Lurson v. Farley, 106 Ariz. 119, 122,471 P.2d 731, 

loo the single statute, but the statutory scheme 

ons. TheMBTA 

in 1937. See 16 

U. Title 17 was adopted 

several decades later. The broadened language of the MBTA provides that “it shall be 

4 
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anner, to pursue, hunt, take, capture, 

bird. See 16 U.S.C. 6 703(a) (emphasis 

ry birds due to the lack of safety devices on 

theMBTA is irrelevant to the interpretation 

matter, effect and consequences of the statute. 

Luchanski, 10 1 Ariz. at 452,97 1 P.2d at 63 8. Likewise, the court must examine the statute 

as a whole and give its terms a sensible meanhg. Luchanski, 10 1 Ariz. at 452,97 1 P.2d 

ertain the meaning of the provisions. State ex rel. Larson, 

st be related, because the underlying goal is not 
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6 
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u 8 

9 4 

15 

16 

17 

18 

19 

2(1 

w the Court to fblfill 

e specific provisions 0fA.R.S. 

range of actions as they relate to an 

d language “at 

ise, the statutes 

related to A.R$, 17-3 ed wholly in Title 17, demonsbate that the intent 

behind the statutory scheme is to regulate actions which are related to hunting. For 

le ofthe legislative intent mdthe lack of merit 

in State’s expanded view of an ‘‘unkiwfbl killing” can be found in A.R.S. 0 17-3 19. In 

this section, the legislatucautlb * <  . 0 e  ramifications of a car hitting and killing big game 

animals. The ~ ~ ~ ~ ~ M x t t ~ c a n ~  dtherwise be considered a killing 

*g. T&m is 80 lam that states, ‘‘a killing or a taking includes everything, 

e*that wMch nnrjt 6tlt&P’%&he Of trff accr”dertt?x!tween d car and big game.” Instead, 

A.R.S. 5 17-3 19 merely addresses whether the person who presumably hit the animal 

6 
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erefore, if“t&e” or “kill” included every action, 

ion would have to include some 

be granted a permit to the carcass, but 

ivil liability for “killing” or “taking” the animal 

A.R.S. 0 17-308 states it is unlawful 
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22 

23 
, 24 I 

25 

26 
I 

bighorn sheep under A.R.S. 517-314. However, there 

The white amur’s to native fish species and the alleged threat caused 

e white amur. Thus, 

ory law. There is simply no basis for Plaintiffs 

activities that “take” wildlife. A “taking” of wildlife involves pursuing, shooting, hunting, 

, capturing, snaring or netting of wildlife or the placing or using 



ve scheme with the 

d accidental death of 

bighorn sheep as a result of interaction with domestic goats, Moreover, there is no 

ossession of a white 

the statute. 

aimed that the indirect death of bighorn sheep as a result 

an unlawfil killing under A.R.S. 517-314. To 

substantiate this claim, the State ignores established statutory interpretation under Arizona 

law and instead relies on a totally unrelated Federal act. In doing SO, the State fails to 

recognize the intent of the Arizona legislature in only regulating hunting activities and 

no clause, sentence 
' Samsel v. Allstate 
otin Continental 
22, f223 (1991). 



killjng" is inconsistent with the statutory scheme as a whole and Count Seven of Plaintiff s 

Complaint should be dismissed. 

RESPECTFULLY SUBMITTED this a day of July, 2005. 

Ja Natoli 
Jo 1 Dicaro 

Geor e H. Johnson and Jana Johnson, 
Co- ?B rustees; Johnson International Inc.; 
The Ranch at South Fork, L.L.C.; 
General Hunt Properties, Inc.; Atlas 
Southwest, Inc. 

10 
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Johnson and Jana S. Johnson, 
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co-trustee&, 
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GEORGE H. JOHNSON; JOHNSm 
INTElWA'I'IONAL, INC., 

. I  

V. 

AFtIZONA DEPA#LMENT OF 
ENVIKONMEN;TAI, QUALITY, 
STEPHEN A. OWENS and JANE DOE 
OWENS, husband and wife, OFFICE 
OF ?WE A'ITORNEY GENEXAL, TERKY 
GODDARD and JANE DOE 
GODDARD, husbknd aad wife, 

. .  

.. /Counterclaimants, George H. son and Johnson 

.times relevant h 
husband and wife.and 

6. , Counterdefendant, the Office of the Attorney Gen&d, is an agency6 

the State of Arizona and operates in Mdcopa County, Arizona. 
' 
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als residing in Maricopa County, Arizona. 
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I 

&on over all of the Parties, and venue 
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27- In connection with the agricultural and ranching activities of the 

lanches, it was determined that they could profitably be used to raise and 

larrtufe goats for commercial marketing. 

28. The ranch manager determined &t the goats Would do well in the 

k c h e s '  shrub areas, In addition to cattle, apprdmatdy 5,,000,goats were 

nported from Texas and placed on the Ranches. . . 

29. prior to their arrival, the goats were fu 

and Federal law. 

5 -  



. . I . . .  

1 
. .  ' ' . 2  

. , "3 

,. 4 

. .  . - 5  

.p? ' ' 

... : .  , '  

. .  

' . .  . 

.'6 

I 
1 

2: 

2, 

, .  

2 

36. Additionally, narrow strips of land between poles were cleared to, 

&e the Ranch boundaries even more obvious. 
8 

37. More than $90,000 BIT- spent csumeying &d marking .. 

Only after completing a boundaries survey of the Rhches and 

the boundar& 
King Ranch prior to clearing portions of King Ranch. 
* 38. 

. 
.. 

and marking, was 3F Contra,ctirig hired to clear partioris; of the King 
? 

1 .  , 

&Ch. - / 

' .39. 3F Contracting w a ~  hetnrcted to Jeardy  land ori the King Ranch; 

F representatives were instructed to Got clear had outside 

aked'boundaty lines. 
' 

. .  . -  . .  . .  

40. At no U e  did George. €3. Jobson, Johncson hf&latiod, hc., the , 

or mdty a a t e r l  with the Defendants 

. , . .  

C .  

Properties, Inc,, nor '&y other individual or entity &Wtd with Johnson ,was 

_ . .  

_. ' . 

. .  

. .  
. .  

.. , .  

. .  

. .  
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ware that $tate Land was being cleared by 3F Contracthg until after the 

haring activities took place. 

:ntemational, Inc. or +my entity or individual affiliated with Johnson, direct 3F ' 

2.onbcting to clew State l d ,  or to clear any land beyond the ' ,  marked property 

bounclariers, . 
47. 

46. At. no time relevant to this lawsuit did George Johnson, Johnson 

Qeorge H. &&on is the owner and principal of Johnson Uwties, 

LC. Johnson Utilities is an @ i h t e  of J 

ie ArizKKla Corporation 

48; John,mn U t B h s  

49, ADEQhspreviOuely 

application of . I  policies and procedyi%s to Jobspn U t i l k s .  ' ' 

. .  
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54. API a result of this. resis-ce, ADEQ and other governmental 

cncies have retaliated against the principals of Johnson Utilities and its related 

tities. 

Beginning in December, 2003, ADEQ representatives and the Ofice 

the Attorney &ne&d began making false, infdnmmatoy, and'damaging ' 

9tern-b to the press directed against the owners of Johnsori . 4  Utilities, George 

Johnym and related comp&y, Johnson Intarmthnal, regarding the 

55. 

Of the h C h E 8 .  

In.or about . .  December, 2003, the 

A, Owens, made the.foU . .  
e #Jotmion International seemi 

. .hJohn~on 

, hashad. 

rolkinous documentation demcmati"ating the falsity of the above-referenced 
&&m&s over a one - year peri0.d prior to Mr. Owtkls' statem&&. 

-8- 
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61. The above-referenced statements were not motivated by an intent to I 

bperly apply relevant law but., rather, were motivated by political 

mideratiom, in an effort to further Mr. Wens’ . .  career and the ADEQ’s political 

d a .  

62, ,The above-referenced statements have been continually published 

d’re-published by various publications, including but not limited to the Ark&na 

public, 2Vwen-h N e w  Times, Arieona Star and on ADEQ‘S webdte. These . ’ ’  

itexnents have been pubuslied and re 

aNoticeof ’ . 

$ation .to the press accusing John 

st notifying the Johnson P a t k s  

64. .Otber actions were taka and other 

ne.and akilitie8 to do 

e “llleplly bulldozing and clearhg appm&a*ly 270 acres of State; 

trust lands”; 

-9- 
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8 Bulldozing and clearing private land without obtaining permits 

required by state law; 

''Destmying portions of seven niajor Hohokam archeologkd sites'; 

"Failing to comply with statutory requirements refating to destruction 

of protected native plants"; 

Negligently causing a disease epidemic that resulted in the death of . 

C .  

I) ' 

* . "violating the State's Clean Water Lawsm; 

. 
. .  

%oonscapingP . .  . .  

ded to, and did, d a m q  

eot.ge Johnson's and Johnson ghout,the ' 

68,. Additiosmlly, this. to the press vithout flrst . 

iubiished in various publications, including but not Mted to the Arizona 

Repub& Such re-publications occ~rred.thraugh at leaet April 2005. . 

-10. 
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73, The dekmatory actdm, statements, and trespasses made against 

lohnsan were and are part of a larger scheme of selective and kbitrary 

nforcement, which has been perpetrated for several yearrs and continues to. this 

74. The above-captioned lawsuit filed agabst George J a h n ~ a ,  Johnlson 

temationd and the other Defendants is one aspect of this selective and 

M&u-yenfolk2elllmt; ,.. . .  

with cteorge Johnson, 

'with George Johnson, de 

. .  

purpose 'of &sp~@ng and putting th; Johnplon Parties ikr a false light in order 1 

I .  
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rn and damage the Johson  Pafties by interfering with advantageous 

mtractual and business relationships and by breach of statutory duties. 

79. The foregoing actions undertaken and statements bade were , 

. .  
intinually re-published at least through April, 2005. 

80 ., 

.81. . ' Countmdefmdants either knew or Bhould have known that ,their 

dons were unlawful and the above-referenced statements w&x false, andthey 

The foregoing actions were unlawful and the foregoing etatements ' . 

ere fd.se. 

but h no event less than 
. .  

. .  

. .  
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(i) $20,000,000 as to George H, Johnson and Jana Johnson; 
2 

3 (iii) $10,000,000,00 as to Johnson International, Inc.; 

4 

(ii] $10,000,000.00 as to the George H. Johnson Revocable Trust; 

(B) For punitive damages h an amount to be determined at trial, 
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ichael L. Kitchen (0 19848) 

171 East Indian Bend, Suite 101 
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:lephone: (480) 994-2000 
acsimile: (480) 994-2008 
ttomeys for George H. Johnson and Jana S. Johnson, 
he George H. Johnson Revocable Trust and 
&orge H. Johnson and Jana Johnson, co-trustees, 
he Ranch at South Fork, LLC, General Hunt Properties, Inc., 
t n d  Atlas Southwest, Inc. 

A R G ~ V E  CELMINS WHITEMAN, P.C. 

SUPERIOR COURT OF ARIZONA 

COUNTY OF MARICOPA 

STATE OF ARIZONA, ex rel, STEPHEN 
A. OWENS, Director, Arizona 
Departrnent of EnvironmenM Quality; 
MARK WINKLEMAN, Commissioner, 
Arizona State Land Department; 
ARIZONA GAME AND FISH 
COMMISSION; DONALD BUTLER, 
Director, Arizona Department of 
A 'culture; ARIZONA BOARD OF 
&ENTs, on behalf of the Arizona 
State Museum, 

Plaintifis 
V. 

GEORGE H. JOHNSON and JANA S. 
JOHNSON, husband and wife; THE 
GEORGE €3. JOHNSON revocable 
trust, and GEORGE 0"SON and 

JOHNSON, co-trustees; 
SON INTEMATIONAL, INC.; 

E RANCH AT SOUTHFORK, L E ;  
GENERAC HUNT PROPERTIES, INC.;ATLAS SO INC.; KARL 
ANDIiEW WOE d . LISA _ -  
POEHLECKE, husband and wife; 
JOHN DOE and JAW DOE, husband 
and wives, 1 through 10; ABC 
CORPORATIONS, 1 through 10, 

Defendants. 
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GEORGE H. JOHNSON; JOHNSON 
INTERNATIONAL, INC., 

Coun  terclaiman ts, 

v. 

ARIZONA DEPARTMENT OF 
ENVIRONMENTAL QUALITY, 
STEPHEN A. OWENS and JANE DOE 
OWENS, husband and wife, OFFICE 
OF THE ATTORNEY GENERAL, TERRY 
GODDARD and JANE DOE 
GODDARD, husband and Wife, 

Counterdefendants. 

GEORGE H. JOHNSON and JANA S. 
JOHNSON, husband and wife; THE 
GEORGE H. JOHNSON REVOCABLE 

GEORGE H. JOHNSON 
co-trustees; 
ONAL, INC.; 
H FORK, LLC; 

ERAL HUNT PROPERTIES, INC.; 
ATLAS SOUTHWEST, INC., 

Third-party Plaintiffs, 

vs. 

Pursuant to Arbon 6.1, Counterclai 

Third-party Plaintiffs, George H. Johnson and Johnson International, Inc: 

(“Counterclaimants”) hereby submit their Initial Rule 26.1 Disclosure Statement 

This Disclosure Statement supplements the Disclosure Statement filed this date 
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by Johnson's co-counsel at Jones, Skelton & Hochuli, PLC. That Disclosure 

Statement and all contents therein are hereby incorporated by reference. 

I. FACTUAL BASIS 

A. FACTUAL BASIS OF COUNTERCLAIM. 

George H. Johnson is the owner and principal of Johnson Utilities, LLC. 

Johnson Utilities is an afffiate of Johnson International and is regulated by the 

Arizona Corporation Commission as a public utility company and Johnson 

Utilities participates in various proceedings before that agency. Johnson Utilities 

frequently has business matters before ADEQ and processes various applications 

before that agency. 

ADEQ has previously taken actions against Johnson Utilities that were not 

supported by the law or regulations of the ADEQ and has previously applied 

disparate standards to Johnson Utilities not applicable to other utilities, and has 

unlawfully imposed burdens and procedures on Johnson U 

to other utilities. 

s not applicable 

irements and s 

expressed a gene ostile attitude to 

es and its owners lawful disparate 

Johnson Utilitie 

principals of Johnson Utilities and its related entities. 
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Beginning in December, 2003, ADEQ representatives and the Office of the 

Attorney General began making fdse, inflammatory, and damaging statements tc 

the press directed against the owners of Johnson Utilities, George H. Johnson 

and related company, Johnson International, regarding the management of the 

Ranches. In or about December, 2003, the Director of the Environmental 

Quality, Stephen A. Owens, made the following statements to the press: 

"Johnson International seems to be deliberately choosing not to 

comply with State environmental laws." 

0 "Johnson International is a 1 isticated outfit that obviously 

1 laws and has violated them has had experience with en 

on numerous occasions in the past." 

"It [Johnson's claim that it was involved in agriculture on the 

Ranches] doesn't really pass the 

8 

Mr. Owens made other similar statement press during this time period, 

ents will be revealed 

ents were intended to, 

Within the business community. The a 

ts in a false light, 

ohnson's reputation 

nced statements were false 

statements we 

to Mr. Owens' s 

career and the ADEQ's political agenda. These and similar statements have been 

continually published and re-published by various publications, including but 

not limited to the Arizona Republic, Phoenix New rimes, Arizona Daily Star and on 

-4- 



# * 

1 

2 

3 

4 

5 

6 

7 

8 

9 

IO 

I 1  

12 

13 

14 

15 

16 

24 

25 

26 

27 

28 

ADEQ's website. These statements have been published and re-published at 

least as late as April, 2005. 

Additionally, Mr. Owens, through ADEQ, published a Notice of Violation to 

the press accusing Johnson Parties of wrongful activities, without first notifying 

the Johnson Parties of the Notice and without first allowing the Johnson Parties 

to respond. The Johnson Parties received the Notice of Violation approximately 3 

days after it had been released to the press. It is anticipated that further 

discovery will reveal that other actions were taken and other documents were 

published which were intended to advers 

Johnson International's reputations and 

On or about February 14,2005, th 

k b n a  issued a press release concerning 

2005 press release, and in various publi 

press release, Terry Goddard made a number 

es. TheFebruary 

d defamatory statements 

e Johnson Parties. Fo d a d  accused the Johnson 

Parties of the following: 

0 Committing "wanton destruction 's heritage resources"; 

0 Committing #numerous violation 

e "Illegally bulldozing and c ly 270 acres of State 

trust lands"; 

d clearing private 1 out obtaining permits 

e "Failing to comply with st 

of protected native plants"; 

"Violating the State's Clean Water Laws"; e 
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0 Negligently causing a disease epidemic that resulted in the death of 

at least 2 1 rare Arizona desert Big Horn sheep; 

0 “Moonscaping“ State trust lands. 

These and other statements that will be revealed in the course of discovery 

ivere intended to, and did, damage George Johnson’s and Johnson International’s 

reputation throughout the business community. Additionally, this information 

was leaked to the press without first notifying the Johnson Parties, who first 

iiscovered the existence of the statements and claims from third party sources. 

rhese statements were made to the press despite kn 

part that such statements were false and/or misle 

ge on Mr. Goddard’s 

Like the ADEQ, Goddard and the Attorney Office had possession 

3fJ and ignored, documents and information demonstrating the falsity of these 

Etnd similar statements prior to the publication of said statements. These 

statements were not motivated by an intent to pro apply relevant law, but 

er motivated by politi nsidemtions. Th kments were 

hed and had been conti 

but not limited to the blications occurre 

at least April 2005 

st Johnson we 

wary enforcement, w 

tinuts to this day. lawsuit is one aspect fecfive and arbitrary 

Despite howled 

f activities, Counterdefendants chose only e actions against 

parties affiliated with George Johnson, and failed to file actions against parties 
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inaffiliated with George Johnson, despite their affirmative knowIedge that such 

Darties were responsible for the complained-of activities. 

Specifically, despite knowledge of their wrongful activities, the 

Zounterdefendants chose not to include 3F Contracting, the principles of 3F 

Contracting, Preston Drilling, the principles of Preston Drilling, the City of 

kcson, and others responsible for the allegedly unlawful, negligent, or 

mtentional act but has instead focused their energies exclusively in pursuit of 

George Johnson and his related entities and individuals. 

These and similar statements, and other actions taken by ADEQ, includin 

the issuance of notices of Violation, foot-dragging concerning approvals, and othe 

actions, has deprived Johnson of the rights and privileges otherwise afforded 

individuals and companies in the State of Arizona. These statements and action! 

nave frustrated and impeded the Johnson Parties’ regulatory proceedings and 

klings and had the intent and pupose of disparaging and putting the Johnson 

false light in order and damage the J 

and business 

tate has alleged tha 

rovement of grazin 

the State has alle in connection wi se clearing activities 

assed on State 1 troyed various 

e grazing leases, an( 
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Third Party Plaintiffs deny any and all such allegations, and deny that any 

illegal, negligent, or wrongful activities took place in connection with said clearing 

activities. All activities alleged at least in the State’s Complaint, Causes of 

Actions One through Sixth inclusive, were conducted by 3F Contracting. 3F 

Contracting was hied by King Ranch LLC to improve private pastureland for the 

benefit of ranching activities taken on the La Osa ranch. 3F Contracting was, at 

all times relevant, an independent contractor. None of the Third Party Plaintiffs 

nor any of their representatives oversaw, controlled, supervised or directed the 

operations of 3F Contracting actidties. 3F Contracting was directed to only 

improve private pastureland, and was directed to stay off State land. 

The boundary separating the private land from the State land was clearly 

marked, and such boundary was specsadly brought to the attention of 3F 

Contracting representatives. I t  has been alleged that 3F Contracting conducted 

activities on land owned by the State. To the extent 3F Contracting conducted any 

ties on land owned by the State, 

instructions were 

land a part of the 

t that any illegal, n 

La osa Property, s 

nt, or wrongful ac 

One through Sixth 

damages or for any claims sustained arisi 

Action One through Sixth inclusive, then in that event the Third Party Plaintiffs 

will be entitled to a judgment against 3F Contracting for its actions and conduct. 
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The State has also alleged that various drilling activities were conducted or 

private property located in Apache County commonly referred to as "South Fork.' 

The South Fork property was owned by Third Party Plaintiff The Ranch at 

Southfork, LLC. Third-party Defendant Bill Preston Well Drilling was hired to 

drill a well on the South Fork Property. At all times relevant, Preston was and 

acted as an independent contractor. None of the Third Party Plaintiffs nor any of 

their representatives controlled, supervised or directed the operations of the 

drilling activities. The State has alleged that, in connection with Preston's 

activities, certain well drilling fluids, cuttings, and were discharged 

into a tributary of the Little Colorado River. To any discharges 

were made as a result of the drilling activities, all such discharges were solely 

=used by Preston. Any and all damages and injuries caused by the drilling 

3ctivities alleged in the State's Complaint ely caused by Preston. 

d all negligence, breaches, or Third Party Plaintiffs are innocent of 

Preston. Inthe 

smtatives should recover 

tiffs for damages or for my judgment again or all of the Thi 

claims sustaine then in that 

Third Party Plainti 1 be entitled to a jud st Preston For its actions 

and conduct. 

II. L,EoALBASIS 
0 OF COVNTBR 

n is genedly compensate for damages 

incurred to the reputation and good name caused by the publication of false 

and/or inflammatory information. The elements for defamation are as follows: 
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“TQ create liability for defamation there must be: (a) a 
false and defamatory statement concerning another; (b) 
an unprivileged publication to a third party; (e) fault 
amounting at  least to negligence on the art of the 

irrespective of special harm or the existence of special 
harm caused by the publication.” Restatement of Torts 
2d, s558. 

rhe statements made by Mr. Owens, Mr. Goddard, the ADEQ, and the Attorney 

publisher; and (d) either action ability o P the statement 

Seneral’s office were false, a fact known to them. Likewise, the statements were 

defamatory. A Qcommunication is defamatory if it tends so to harm the 

reputation of another as to lower him in the estimation of the community or to 

deter third persons from associating or dealing with him.” Restatement of Torts 

2d, SS59. 

The statements made by the above-referenced individuals and entities 

unputed criminal activity on the part of the Johnson Claimants. ‘The publication 

3f charges of crimes €or crimind acts ... is actionable per se.“ Roscoe u. schoolitz, 

105 Ark. 310,312,464 P.2d 333 (1970) (en b 

referenced individuals and entities imputed facts 

above- 

to plaintiffs’ business 

. “Generally, inj us falsehoods ‘consist lication of matters 

iness in general, of calculated to preve 

otherwise tointe his relations with 

to his disadvantage Western Technologies m .  &Parcel, 154 Ariz. 

,739 P.2d 1318 ( 

e Statements nder Arizona 1 

s of the State are 

ments have a c 

State u. Superior Court, 186 Ariz, 294, 298, 921 P.2d 697 (Div. 1, 1996) (holding 

that assistant attorney general statements to the press concerning enforcement 

action were not protected by absolute prosecutorial immunity). See also Buckley 
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Y, Fitzsimmons, 509 U.S. 259, 112 S.Ct. 2606, 125 L.Ed.2d 209 (1993) (indicating 

that absolute immunity does not apply to a publication of defamatory matter in a 

press conference, holding that "the conduct of a press conference does involve the 

initiation of a prosecution, the presentation of the State's case in court, or actions 

preparatory for these functions); Chamberlain u. Mathk, 151 Ark. 551, 729 P.2d 

905 (1986). 

The defamatory statements made concerning the Johnson Claimants were 

made with malice and with knowledge that such statements were false when 

uttered. The Johnson Claimants supplied the above-referenced individuals and 

entities with substantial evidence to demonstrate their innocence, evidence which 

was a€fhnatively and was knowingly ignored by the State. 

The State of Arizona, its agencies and representatives likewise disparaged 

the Johnson Parties in proceedings conducted before that agency and took 

deliberate and intentional actions which would put the Johnson Parties in a bad 

son Parties and 

ies, but rather was 

e actions were take 

den desk drawer 

supported by the 1 

ns of the Counte 

were undertaken 

rclaimants, were 

derlying action, attorneys fees and o 

awarded pursuant to Ariz. Rev. Stat. Ann. § 12-348(A)(l) which states: 
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"In addition to any costs which are awarded as 
prescribed by statute; a court shaZZ award fees and other 
expenses to any party other than the state or a city, town 
or county which prevails by an adjudication on the 
merits in any of the following. . . A civil action brought 
by the state or a city, town or county against the party." 

(Emphasis added). 

B. LEGAL BASIS OF THIRD-PARTY COMPWlVT. 

To the extent any entities related to Johnson were in any way negligent 

(which they were not), all such negligence was purely passive. The Johnson 

parties causative contribution to any loss ended upon the hiring of the 

independent contractor. The Johnson parties were not per 

conduct of 3F Contracting and Preston Drilling. The 
therefore have a claim for indemnity against the contrac 

negligence produced the loss. See Busy Bee Buf,fiet u. FmZE, 82 Ariz. 192,310 
P.2d 817 (1957); l k s o n  EIe&k PowercO. v. Kohdng Conshudion CO., 157 Ariz. 

at fault for the 

whose active 

Chesin Construction 

, 139AriZ. 166,677 

nce Co. v. Valley Fo 

and Foreign Ens. Co 

Semi-conductor Corp., 174 Ariz. 406,850 P.2d 1 19 (App. 1992). 

-12- 



m. WITNESSES. 
Brian Tompsett 
JOHNSON INTERNATIONAL, INC. 
5230 East Shea Blvd. 
Scottsdale, Arizona 85254 

Brian Tompsett is expected to test@ concerning his general 
5 ‘I familiarity with King and La Osa Ranches and the purposes thereof. Brian 

9 

10 

11 

12 

13 

14 

15 

23 

24 

25 

Tompsett is also expected to testify concerning his dealings and 

relationships with 3F Contracting and its principals and his dealings and 
communications with representatives of Preston Well Drilling relating to 

Soufhfork Ranch. Mr. Tompsett is also expected to testify concerning the 

agricultural and ranching uses intended for King and La Osa Ranches. 

Brian Tompsett may also be expected to testify consistent with any deposition 

which he may give. 

James F. Fleuret 
3F CONTRACTING, INC. 
8840 East Brilliant Circle 
Gold Canyon, 52 18 

Mr. Fleuret is expected to tes 

esentatives and owners of King 

. James Flewet m 

n which he may give. 

cts s the owner of and 

that he performed 

drilling activities at Southfork Ranch, and is expected to describe the nature and 

extent of those drilling activities. He is also expected to testify about his 
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Arizona. Mr. Preston is expected to describe his background and experience and 

his communications and dealings with representatives of Southfork Ranch in 

connection with the drilling activities. Bill Preston may also be expected to testify 

consistent with any deposition which he may give. 

W. COlMPUTATIONAND MEASURE OF DAMAGES. 

Johnson has been damaged and claims damages as follows: 

For damages incurred in an amount to be determined at trial 

but in no event less than 

(I) 

(ii) 
(iii) 
For punitive damages in an amount to be determined at trial; 

and 

For attorney's fees and costs inc 

$20,000,000 as to George H. Johnson and Jana Johnson; 

$10,000,000.00 as to the George €3. Johnson Revocable Trust; 
$10,000,000.00 as to Johnson International, Inc.; 

* . 

in connection with this 
case. 

These damages are based, in part, 

e reputation of the 
son Parties. These damages are on 

Additionally, to the extent that the Th 
issions of the Third- 

information set forth in this 

amended and/or supplemented upon W h e r  investigation and/or 

discovery. 
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V E R I F I C A T I O N  

I 2 

I 3 
STATE OF ARIZONA 

COUNTY OF N C O P A  
4 1 ss. 
5 

6 I, Brian Tompsett, Vice President of Johnson International, Inc., 

7 

0 

9 

10 

11 

12 

13 

14 

15 

have read t h e  foregoing Supplemental Disclosure Statement pursuant to 

Rule 26.1, Ariz. R. Civ. P. and to the best of my knowledge, information and 

belief, the statements made therein are 

review of documents and knowledge of 

Sworn to and subscribed before me ber, 2005 
by Brian Tompsett. 

MY Commission Expires: \\A\ 

I 26 

27 

28 
, 
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BERT 
ATKIRNBYS AT LAW 

SCbnrsDALE ROAD 
s m  6000 

SCOTTSDALE, ARIZONA 8525 1 
TELEPHONE (480) 429-3000 

Leo R. Beus/AZ Bar No. 002687 
orthen/AZ Bar No. 020739 

FlanigadAZ Bar No. 019771 

Attorneys for Plaintiff 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF MARICOPA 

TIES 
, INC., an Arizona 

Plaintiff, 

vs . 
SONORAN UTILITY SERVICES, L.L.C., 

Limited Liability Company; 
. JOHNSON and JANE DOE 
husband and wife; 

BOULEVARD CONTRACTING 
COMPANY, INC., an Arizona corporation; 
PINAL COUNTY BOARD OF 
SUPERVISORS, a political subdivision of 
the State of Arizona; LIONEL D. RUIZ, in 
his capacity as a member of the Pinal 

of Supervisors; SA;NDE 
.capacity as a member of the 
Supervisors; D A W  

Pinal Board of Supervisors; JIMMIE 
KERR, in his capacity as a former member 
of the Pinal County Board of Supervisors; 
THE 387 WATER IMPROVEMENT 

capacity as a member of the 

Case No.: CV2005-002548 

COUNTERCLAIMANTS’ RESPONSE 
TO GEORGE H, JOHNSON’S 
COUNTERCLAIM 

(Assigned to the Honorable Ruth H. 
Hillard) 

JUL - 6 2005 
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DISTRICT, a PJnal County Improvement 

DISTR~CT, a ~ i n a l  county Improvement 
District and a political subdivision of the 
State of Arizona, 

H. JOHNSON, a married rnatl 

Counterclaimant, 

vs . 
LENNAR COMMUNITES 
DEVELOPMEWT, MC. an Arizona 
corporation; LEWAR CORPOIRATION, a 

BITTEKER, husband and wife; JOHN 
SUTHERLAND and JANE DOE 
SUTHERLAM>, husband and wife; JOHN 

LIABILITY COMPAMES; X Y Z  

DOES md JANE DOES 1-X; ABC 
PARTNERSHIPS I-X; ABC LIMITED 

George Johnson's Counterclaim, state and 

llege as follows: 

1, Counterdefendmts are without sufficient information upon which to form a 

the truthfidness of Paragraph 1 and, therefore, deny same. 

In response to Paragraphs 2 and 3 of Johnson's Counterclaim, 

ounterdefendants admit that Lennar Corporation is a Delaware corporation located in 



I I I 1 11 Miami, Florida. Lmar  Communities Development, he. is a division of Lemar Corporation 
I f ’  

County, Arizona, but deny the remaining allegations contained therein. 

Paragraph 5 of the Counterclaim, Counterdefendants admit 

and Tatnarvt Bitteker are husband and wife and reside within Maricopa 

1 1 

12 

County, Arizona, but deny the remaining allegations contained therein. 

5. In responding to Paragraph 6 of the Counterclaim, Counterdefendants admit 

Sutherland resides in Maricopa County, Arizona, but deny the remaining 

contained therein. 
15 

16 

17 

18 

6. Counterdefendants are without sufficient information upon which to form a 

belief as to the truW1ness of Paragraph 7 and, therefore, deny same. 

7. Counterdefendants admit the allegations contained in Paragraphs 8, 9, 10, and 

I 

I 

I 
I 
I 

I 

ation upon which to form a 
I 
I 
I 
I 
I -- 23 10. Counterdefendants admit the allegations contained in Paragraph 15 of 

24 Johnson’ 
25 

1 
I 

3 
H . \ I O 2 6 ~ ~  t o M h d o c  

I .  2 and is authorized to do business wi State of Arizona and is currently doing business 

a and Pinal counties. The Counterdefendants deny the remaining allegations of 

I s 2 and 3 of the Counterclaim. 

In responding to Paragraph 4 of Counterclaim, Counterdefendants admit that I 5 
I 

3. 

I I 
1 

I I 
1 
I 
I 
I 
I 

, 

I 

I 
~ 

6 

7 
Alan Jones and Jodie Jones are husband and wife and that they reside within Maricopa 



* L  

1 

( 2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

( 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

25 

11. In response to Paragraph 16 of Johnson’s Counterclaim, Counterdefendants 

admit that Pinal Come Board of Supervisors, as the Board of Directors for the the 387 

Districts, advertised for proposals from utility service providers to be the service provider for 

stricts, but Counterdefendants deny the sufficiency of those advertisements and 

the remaitthg allegations contained in Paragraph 16. 

12. Counterdefendants admit the allegations contained in Paragraph 

Johnson’s Counterclaim. 

13. Counterdefendants admit the allegations contained in Paragraph 

erclaim. 

7 of 

8 of 

14: In response to Paragraphs 19 and 20 of Defendant’s Counterclaim, 

Counterdefendants allege that the document described therein was attached as Exhibit A to 

the First Amended Complaint and speaks for itself. Counterdefendants deny any other 

remaining allegations contained therein. 

Counterdefendants admit the allegations contained in Paragraph 21 of 

Johnson’s Counterclaim. 

16. In response to Paragraphs 22 and 23 of Johnson’s Counterclaim, 

Counterdefendants allege that that the document described therein was attached as Exhibit B 

and speaks for itself. 

in. 

Counterdefendants deny the 

17. Counterdefendants are without sufficient infomation upon which to form a 

aelief as to the allegations contained in Paragraph 24 and, therefore, deny same. 

4 
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are without sufficimt information upon which to form a 

belief as to the truthfulness of the allegations contained in Paragraphs 25 and 26 and, 

therefore, deny same. 

19. In response to Paragraph 27 of Johnson’s Counterclaim, Counterdefendants 

mar either was under contract to purchase a real property or was the owner of 

property within the 387 Districts, but deny any remaining allegations not 

specifically admitted to herein. 

20. In response to Paragraph 28 of Johnson’s Counterclaim, Counterdefendants 

admit that Lennar intended to develop the real property for residential purposes, but deny 

allegations not specifically admitted to herein. 

ounterdefmdants deny the allegations contained in Paragraph 29 of 

Johnson’s Counterclaim. 

22. In response to Paragraph 29(a) of Johnson’s Counterclaim, Counterdefendants 

deny the allegations contained therein. 

In response to Paragraph 29@) of Johnson’s Counterclaim, Lennar admits that 

it requested to be de-annexed fiom the Districts after Johnson and Sonoran’s breaches of the 

Master Utility Agreement entered into with Lennar and Johnson and Sonoran’s refusal to put 

up financial ances as d under the Water Supply Agreement and Wastewater 

Lennar denies the but denies any ts to break up the Districts. 

ns contained in Paragr8ph 29(b). 

24. Counterdefendants deny the allegations contained in Paragraph 29(c) of 

Johnson’s Counterclaim. 
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Counterclaimm& d a y  the allegations contained in Paragraph 29(d) of the 

26. In response to Paragraph 29(e) of Johnson’s Counterclaim, Lennar admits that 

afier Sonoran and Johnson’s defaults under the agreements with both Lennar and the 387 

Districts and Sonoran’s failure to make sufficient progress on the wastewater treatment plant 

to post financial assurances, Lennar contacted the 387 Districts to enlist its aid in 

Sonoran and Johnson performed under the agreements with the 387 Districts 

and Lamar. When Sonoran and Johnson’s breaches under the agreements were not 

remedied, Lennar attempted to be de-annexed from the District because it lost confidence 

that Sonoran and/or Johnson would be able to perform under the agreements and requested 

81: admits that correspondence was sent to the Environmental 

y because Johnson was attempting to wrongfilly expand his CAAG 208 

permit to include property against the property owners’ wishes that Sonoran andor Johnson 

had no right to serve. Counterdefendants deny the remaining allegations contained therein. 

27. In response to Paragraph 2 9 0  of Johnson’s Counterclaim, Counterdefendants 

1 of Johnson’s Counterclaim, 

3 of the Counterclaim, Counterdefendant 

under the Sonoran Management 

ement with Lennar and its defaults under the agreements with the 387 

Districts, and upon Johnson and Sonoran’s aGempts to wrongfully include property against 
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the property owners’ wishes in an attempted expansion of the Districts, Jones stated that 

L m a r  did not want its property interest to be included in any future expansion of the 

to expalfld the 387 Districts to include Lennar’s property 

ate. Counterdefendants deny the remaining allegations contained in 

Paragraphs 32 and 33 of the Counterclaim. 

30. Counterdefendants deny the allegations contained in Paragraph 34. 

In response to Paragraph 35 of the Counterclaim, Jones admits that it was a 

interest for Conley Wolfsut.inMe, a major landowner (or controller of a large 

387 Districts, to be an owner of Sonoran Utilities. Counterdefendants 

confli 

portion of land) in 

deny the remaining allegations contained therein. 

32. In response to Paragraph 36 of Johnson’s Counterclaim, Jones admits that after 

where Johnson stated that Conley Wolfswinkle, a majority landowner (or 

a large portion of land) in the 387 Districts, was always part of Sonoran 

Utilities, that third parties were advised that this was a conflict of interest. 

Counterdefendants deny the remaining allegations contained therein. 

33. Counterdefendants deny the allegations contained in Paragraph 37 of the 

allegations contained in Paragraphs 38,39,40,41, 

35. Counterdefendants deny the allegations contained in Pmgraphs 45,46,47,48, 

49, and 50. 
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36. Paragraph 51 simply incorporates prior allegations of Johnson’s Counterclaim 

and, therefore, Counterdefendants respond to those incorporated portions in the same manner 

as previously stated. 

Counterdefendants are without sufficient information upon which to form a 

the trui%fiilness of the allegations contained in Paragraph 52 of Johnson’s 

Counterclaim and, therefore, deny same. 

38. Counterdefendants deny the allegations contained in Paragraphs 53,54,55,56, 

deny each and every allegation that is not otherwise 

admitted herein. 

, AFFIRMATIVE DEFENSES 

Counterdefendants allege the following affirmative defenses: 

ounterdefendants incorporate by reference any and all claims and allegations set 

t Amended Complaint. 

2. Counterdefendants allege that they did not interfere with any business 

expectancies, contract, or any other matter. 

3. Johnson’s counterclaim fails to state a claim upon which relief can be granted. 

sub-ject . contracts prior to any alleged 

sue for the benefit he may have received 

thereunder. 

5.  Counterclaimant waived any claim to damages. 
t 
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ed &om bringing any claim against Counterdefendants due to his 

inequitable conduct. 

7. Johnson’s claims are barred pursuant to the doctrine of unclean hands. 

8. Johnson’s claims are barred by waiver. 

barred by failure of consideration. 

h u d Y  illegality, payment, accord and satisfaction, contributory negligence, duress, release, 

license, lack of condition precedent, repudiation, anticipatory breach of contract, rescission, 

ds and statute of limitations. 

lege any and all other affimative defenses set forth in 

es of Civil Procedure that discovery may reveal to be 

applicable. 

WHEREFORE, having fully answered Johnson’s Counterclaim, Counterdefendants 

court enter its order as follows: 

ting judgment in favor of Counterdefendants and dismissing Johnson’s 

counterclaim with prejudice; 

2. Awarding Counterdefendants their attorneys’ fees and costs pursuant to Arizona 

er relief as the court just and proper. 
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this 5dL dayofJuly,2005. 

Copy of the foregoing hand- 
delivered this, s* day of 
July, 2005 to: 

BEUS GILBERT PLLC 

B 
Leo R. Beus 
Britton M. Worthen 
Linnette R. Flanigan 
4800 North Scottsdale Road 
Suite 6000 
Scottsdale, AZ 85251 
Attorneys for Plaintiff 

Honorable Ruth Hilliard 

clopy of the foregoing mailed this !P- 
b y  of July, 2005 to: 

>at J. Celmins 
3lake E. Whiteman 
VIichael L. Kitchen 

'hoenix,AZ 85012 
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SCHLEIER, JELLISON & 8CHLEER, P.C. 
3 101 N. ce3ntxal Avenue 

JAMES M, JELLISON, ESQ. #012763 
Attorneys far the P i d  County and 387 Di&icts Defendants 

IN THB SUPERIOR COURT OF TNE( STATE OF ARIZONA 

S O N O W  UntITy sERvJ[cEs, L.L.C., 
m a m  limited liability 0 
OBORaB H. JOHNSON m d m b o B  

ORs, apolitical mbdiviaion of 
the State of -, LIONBL D. RUE, in 

DISTRICT, a Pinal 
County Impmeanent Distdot and a politic 
twbdvidfon of the State of Arizona; 
387 WASTBWATER IMPROtnEMENT 
DISTRICT a Pia County Impmvemsnt 
Disldct and (L politid 8ubdi;vision Of the 
state of  ArizaW 

CASE NO. CV200J1002548 
REPLY IN SUPPORT OF MOTION 
TO DISMISS 

(O& Argument Requested) 
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Dehdants Pinal County B o d  o S U P ~ ~ ~ ~ S O ~ S ,  ]Lionel Da R&, ssndie Smith, David 

Snider, J h d e  Kerr, the 387 Water Improvement RktdCt, and the 387 Wastewater Improvement 

ly, the "Piaerl County aad 387 D i d &  Defendaslts"), by and through CO~n8e1,  

to Ariz. R Civ, P, 12@)(1)(2)&(6), hmby stubmit thefr Reply in suppori of their 

.Motion To D i d 8 8  Plaindff 8 Complaint against them. In its response, Plaintiff acknowlodg& 

that it ha not named Phal County a8 8 defmdant and does not seek punitive damages against fie 

Pinal Gounty and 387 Diskids Dbfendants. Plaintiff cozlfinuts to usart chinu against the Pind 

Comty Board ,of s individually, but cannot show 1 notice of 'claim that names any 

as the potential tatget of any claim. The Notice of Claim that Plaintiff 

not within 180 d a r ~  ofthe L e  the claims acometi 

claims q p h t  the PinaX County and 387 Districts 

Defendants. For all these mons, the P h i l  County snd 387 Distkicts DsfmdanO respectfully 

request hat the Court grant thcir Motion To Dismiss,' 

the 387 ~istriots ~efi~~titm~ 

Thia Modon is supported by the accompanyhg Memorandum of Points and Authorities 

which is incorpmted hmein by thls reference. 

DATED this la 

inal County md 387 Distxicts 

' The Pinal County and 387 Districts Defendants slsa belitwe it ie proper, and request, that this 
Court rule on thdr Motion For Chsnge Of Venue first: If venue is changed, the Final Comty and 
387 Districts Dehdanb assert that a ruling on this Motion would be properly decidsd upon by 
the judlpl newly assised by the Pinal CO Superior cowt* 

- 2 -  



M A R G R A V E  CELM I N S  Fax:  4809942008 Sep 7 2005 1 5 : l l  P. 04 . .  I 

. a  s v  

a .  
% .  

, .  
. ,  

(clr , 

' 15 

16 

17 

' 4 I I Plaintiff acknowledges that it ia not pinrrl County, a politicai subdivision of the stite, 

of the 387 Districl$' water and wastewater treatment contractors. See Response to Motion To 
Dismiss p, 5, Us, 16; p, 6, Ils, 4 - 6; p. 7, 118. 4 - 12. There is not a awe notice of default or 

notice of a k  that asserts 8 liability 0 1 t h  'a-t any individual person, much less any 
'~ 

and is not atitled to punitive damages against the individual Pinal County Bowl of Supervisors 

or the 387 Dbtricta. 

' : ' 

. .  
11 

I .  

12 

I 

member of the Pinal Couty Board of Supervfsors, 

, Despite Plaintiff's assdons, Cnnn v. i%fpe&r C m f ,  186 h z :  351,353,922 P.2d 3 16, 

d a m q p  was committed within the course and 

l a h  Q Qbtk the employee Mviduall$ and to his 

3.18 (App.. 1996) CofitralS the O U ~ C  issue: "[a] clsi#lant who asserts that a public 

. .  1 
I 

er of a oomty son is, without doubt, a "pt~bk employee" for 

pwposa of the notice of claim statute. A.R.S. #12-820(5) defines ''public employee'' as "an 
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, dimto$, employe@, or ~lwarlt, whether or not compensated or part b e ,  who is 
to purform any aot or sewice, except that eanployac does include an independent 

coxltraator,'." The individual supervisors am of'ficem and directors who are authorized by &tatUte to 

@om aota or serviae$ on behalf of the d o u s  oounties. A.RS. $1 1-201, et, ~ 4 ,  By fkiling to 

save a notioe'of claim naming .indivi B U ~ ~ W M  as potential defendants, Plaintiff has 

purpose of the notice of statute by deprlvias those individuals of the 

to ~ u a t e  and resolve potential claims against thmprior to litigation, 

, . Hlwing, &i1&.to,.mye individual notices of claim on the named Suplervjsors, Pjaintiff's 

C~,&IM &cted,as qose individual Supwyisoars must be dilpniwed. 

III. 

Ahhough the Pinal County B o d  of Sup&aors wa8 hvolved in the creation of the 387 

Di&ic&, it doem not control the Districts. Rather, the 387 D i d &  am supervised by a separate 

Board of Directors for the District8. A,RS. $48-908. While the aotuaI people who serve as the 

P i d  County B q d  of Supcrvisom are the aame people as the Board of Directors ofthe Di$tricts, 

the separation of identity, as a matter of law, pmm& an individual member of the Board of 

Supwvisors h m  being liable fbr,sny alleged fhilure of the 387 Districts. This prhoiple was 

quite clearly in Hancock v, Carroll, 188 492, 498, 937 P.2d 682, 688 (App, 

Huncockthe court demmind whether a c m t y  board of supervism could take any 

in rem. to a, 

acted a# the b a d  of'inrpervisars directors. h d e t u n g  that the acts of a ~ounty 

,board of supdsm are complete and distfnct &om the acts of a board of directors of mother 

entity, the oourt held as follows: 

""he business of a ataAium district is not the budirrass of the county 
in which it is located once a stadium district is ' o r g m '  pursuant 

- 4 -  
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to A.R& 848-4203 (S 1996). will of a msoludon creating a 
stadirun digtrict cannot T as ' t l c o ~ s s ~  or proper to 
carry out the duties, reqponsibilities and frmctions of the aomty.' 
A.RS. 11-ZSl.O5(A (1 (Supp, 1996). These duth are set forth in 
collduct the a m  of a stadium district. Such ation would be in 
rtonflict with the legislative intent that once a rstadium district has 
been estabfiehed as a separate politioal subaivierion ofthe state, all of 
its buarineds is conducted by its own b o d  of dimtors, not tha board 
of ellparvisore of a 4om We reoog~6zs that the same eaple sit on 
of directom Nevertheleas, tbe co a9d the stadium ditrict are 

A.R.S. 8 11-251 to 2 d d  9. 2 (Supp. 1996) and include no authority to 

both the oounty b o d  o P sUpenhrs pnd the stadium 8 8WCt board 

illstinot le@ entidcs and must be 3 desed I suoho" 

same buiplcs  q p l y  s. 111-264 does not allow fbr the Pinal.cduiG' .' 

authorhty to "purche, construot, or operate a 

sewage syWm," All actionS taken &a the Ristdcta were fbqned are perfbnnsd exclusively by 

the Distridts' rcspaotive Boards of Dimtors, even if those persdns am the mne4 persons a the 

Board of Supervisors, See A.RS. 848-908. In this w e ,  no h&viduaI mmb& of the Board of 

the Districts has be& sued in that capacity. 

odingly, any individual member of the Pinal County Board of Supervisors is not a 

proper dafendaat in this OW, 

IV. 
HA awe of action accrues when a "plaindff diaoovers or by the exercim of muonable 

aliglencs should have discovered that he or she has bemi iqjurcd by a particular defendant's 

onduct." . . ,  Yoautg . v X f t y  of Scottsae, 193 Ariz.. llO*, 114, 970 P.28 942, 946 (App. 

"pardcultlr defmdant" I .  is ri pblic  ,entity, 

the obligation to file m A.RSd $22-821.01 

notice of claim within IS0 day d4afk  the 08usc of ac?ion accrues." 
The a m  ,of P1aintif"s claims ag3alnat' th6 387 Districtti is that they fkdled to exercise the 

appropriate level of care in ensuring that ita oontractar, Sonoran, timely constructed facilities for 

- 5 -  
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the provision of water and waatewatcr I 

p d t s  &r me, llnd timely and prcvpetly postad a perfardnanoe bond. (See, Amended 
53,54,87,88,91,92). The bllowhg fit& come directly fkom Plaintiffs 

annexation &om the 387 Mstricts as a mult of Sonoran's lack of progress on the Wilities, 

Sonoran's failure to enter into a utility agreement with Plaintiff, and the exclusion of PlainW 

tkom the negothdon of the service agreements between the 387 Districts an8 Sonoran. (Amended 

CompMnt,., .p~hragtlaphs..51 - 57). On. October 27,203, P b t i f f  e n t d  into a Mast%m Utility 

with Dd'daut Sonoran. (Amended Complaint, 

provided .that the fht phase of the wtut&atzr 

lS, 2004 and that Sonoran would obtain a 

.pdozmance and paymat bond. (AmmW complafftt, paragraphs 67 - 71). On Jsnwuy 15; 

2004, Plaintiff agwed to a 90-day extension far fiwt phase 'on to August 15, 2004. 

(Amended Coaplainti paraap'aph 78). 15, 2004, Plaintiff provided Sonoran with a 

Defhlt under the Master because Somran had not posted a 

e and payment bond, had hi fa hotection Permit, had not met &e 

facilitiee Constnrsbon scheduled, and its failure to perfbrm. created serious doubts regarding tho 

August 15,2004 W pham completion dates, ( A t n M  Complaint, parqtqhs 84 - 89). As of 

March 15, 2004, PtaJntiff had already beun damaged by Sonoran's d u c t  through the 

de a notice . ,  of claim until after the 180 

mind that Plain&€ claims that the 

e'$adly not rcrqUiring its contractor to pdst bonds, by 

condoning conlli& of interest, by $ailing in customer denrjce fbctions, by Eaihg to repeatedly 

meet oomhcdon deadlines, and not removing the oontractor well before the hast construction 

- 6 -  
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dadline, All of thew things Were known on or prior to March 15,2004 by Plaintiffs own 

admiarsions. Accordhgly, thfi &hate SMmber, 2004 notice of claim simply cane too late a d  

Plaintiff can no longes mhtain its chhw against thrr county afld 387 Districts Dehdmts. 

IV. 

AJI the Pinal Cormty and 387 IDisaiCtS Defendants noted in their original Motion, public 

utility proviclem do not owe a fiduciary duty to iwuvidurrl *payers within the territory that the 

utility servts. &e V h o n  v. HwZow, 145 P.U.R. 4' 512, 860 P.2d 793 ( O b  1993). &pin, 

without the eocigbeflce ofthe fiduoiary duty, ai a matter of law, Plaintiffs Count VII fails to state a 

which relief may be gmtod. 

its Respome, Plaintiff o f h i  ILO case to sumat that a utility provider should be required 

to'obaerve a fiduciary duty toward the persons recdving those utility services. Plaintiff h t  cites 

to FDIC v, Jachon, 133 F,3d 694, 703 (gh Cir, 3998) which merely Wlda that % corporate 

diredm is a flduci$ry of the corporation." ' h i s  ummadable legal proposition h no application 

to the present case, Plahdff is a property developer, The 387 Dlstdcts Defbndaats are a provider 

of w k  and wastewater ~ & c e  purs~dlnt to specific statutory authorization. The Plaintif€ is not a 

s h ~ ~ h o l k ,  &rector, supervisor, member, ofther, or esnplope of the 387  district^ Defendants. 

Plaintiff ie'mmly the recipient of s d c e s  fbr the prop* that it may own within district 

tkimm v. Mawart,  112 Ariz. 304,306,531 P42d 

Arkson, the court'mmly mited the Jackson 

ary duty to bis or her corpodon. Finally, 

Hill Commurri~ Ass'n, 142 Cal.App.3d 642, 191 

a W c n n i n  rule that homeowner's 

amciatiom owe B 'fiduciary duty to m b v  becaw they tue contractually tasked by those same 

this Court to Cohrrn Y, 

- 7 -  
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with handling a wide amy of s d c e ~  including maitltenatlce and repair of utilities, 

,lighting, sanitation, eaifarcement of zoning ordinances, and the like. Additionally, hommwnm's 

associatiom are comprised sad governed by their own members. A government ~ u x l  public utility 

is not the same. The 387 Districts am obligated tC, provide discrete Services in the mas of watm 

and wastewater and their customers are not member or direators of the districts. Indeed, in its 

Plaintiff mikes the bald assertion that landownsrs within tha DiStrictts 660ccupy a 

of a corporation to its stockholders." See f owllelr~p analogous to th 
Respofiw, .p,. 13,. l le .4  - 11. "here is 

approximates auch a podtion. A.RS. $48-901, et. s q  
enabling Siatuti50 fm sal& distriots 

The de ur@lsd by plahrdff that a govswncaztal utility owm a flducfbry duty to custorh? 

- ig k extension of fidukky Priaciples that is not rndtd by the law and which may have a Wide- 

act on govemtnents and utility provkdm. Oftsn times, a public utility Within a portion 

df this State, whether the utility is govmod by a private company, quasi-public entity, or 

governmental mtity, Will be the only provider of a &en a d c e .  A determination that the 

relationship beawadn a utility and its oustome?s is a fiduoiary one will have wide &g impact 

and a potential far subetantially incrwed litigation between a multitude of sFKvioe provjders and 

an even geater multitude of oi thns ,  The Phd County and 387 District Dehdants urge this- 

of action that is not merimi by the law, which will 

which utilities are administered, sad which could changa in the 

amate a substanth wive of &afhl. 

. ,. 

.,. I . .,.. 

In Count Vm of the Amended 'Coanplaht, Pwtiff attempts to turn alleged breaches of I - : -  statutory dutia into claims for tort liability. W l e  breaches of certain stahtory rnmdats may 
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I 

, none of the cas88 ~ikxl by PlainW shed light on whether thpi statutory duties in 

by a public entity support tort causedl of action. The case that 

eb closest to analyzing whothoi. violatiom o f a  e&ttutory soheme can give 

&e to tort cfaimcs i s  Thomag H Cioudhult, 163 A&, 199, 786 P.2d 1010 (App. 1990). h that 

case, the court held that violations of the Re8identid Landlord and T W t  Act can give rise to a 

tort cause of acdoxl. Id. In so con~luding, tho mutt waa h p s e d ,  fbremost, by the fact that the 

a tenant, B landlord or anqthar aggrieved party" with '"damages' or 'actual 

vi& any remedy for rptatubty breach. 

Plaintiff i g m s  mtim~y the fist that A.RS, fj48-909 lis$ the activities that an 

improvemeat dijvrict "rn@ undertake in ?he public intawt or fir public convenience, The 

stam does not proteat against any specified harm and does not exist for the 'mteotion and 

lic." Sa& Aiqfiatx v. National &v. Co., 18 1 Ariz. 586,892 P,2d 1375 (App, 1994). 

alw ipores that the othor wme of etahttollgt breach, ARS. 848.925, only 

provides that the "contractor shall, before executing the conh'act, file dth the supetintendent such 

bond or bonds as required under the provisions of title 34, chapter 2, article 2," Title 34, chapter 

2, article 2, CARS. 1334-2211 is the statute that  eta forth tho procedural aspects of public 

constsvction projects, including the bondiq and seoUrity related to public oonstruotion projects, 

This qkcific statute ie for the ptwtioa of the public entity involved in tbe contracting; it does 

not the 'cpT(rtccdon and safety of the public." See Aiufuce, supra. 

&tiff hw not, and canno$ d that the statutory provisions citpd by Plaintiff in 

' the A,niended Complpl&t z ~ l e  dgeigned to proteot c l a ~ ~ ~  of penom tkom partioular h&&, rather 

than mmly providing for the g d  operstiOn and maintenance of improvement districts. 

-9- 
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. 20 

. . # '  21 
. .  . . .  

a. 
Far all the foreqping reasark, the Pinal County and 387 Districts Defendante respectfully 

court dimlba Plainws cox#yJwt. 

this 1st day of Septumbm, 2005. 
SCHLl3&R, JELLISON & SCHLEIBR, P.C. 

and one copy of the, fbregoiq 
day of September, 2009, with: 

Maric*comtySu eriorcourt 

COPY ofthe a o r e g o ~  hand d e l i v d  

201 West Jdmm B tmt  
PhO& j Arizona 85003 

' 

this 1" day of Sapteanbw, 2005 to: 

Tho Honcrrsble Ruth H. Hilliard 

Leo k, Bats 
Ithem R. planigan 
Bsus Gilbert PLLC 
4800 North Saottsdalet Road 
Suite 6000 
Scqttsdale, Arizona, 85251 

I I , ' .  , . .  , .  , , I , , ... . , . . . .  ; 
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RECEIVED SEP o g  zoo5 

BEUS GILBERT PLLC , 

ATTORNEYS AT LAW 

Leo R. Beus/AZ Bar No. 002687 
Linnette R. Flwlnigan/AZ Bar No. 0 1977 1 

Attorneys for Plaintif€ 

INTHE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR TEE COUNTY OF MARICOPA 

LENETARCOlWUNITJES DEVELO Y 

mC., an Arizoaa corporation, 

Plaintiff, 

vs . 

1 

Defmdants. 

Case No.: CV2005-002548 

TO 
S 

hfOTI[ON TO DISMISS 

(Assigned to the Honorable 
Ruth H. Hilliard) 

(Oral Argument Requested) 

me is supported by the 

MEMORANDuMOFPOxNTsANDAuTHoRITIES 
t 

1. INTRODUCTIO~ 

In its Motion to Dismiss, Defendant Sonoran Utilities, LLC (L( 

nvoke the statute of limitations of the noace of claim statute as a basis for dismissing 

~nnar's claims against it. Sonoran's Motion is baseless. Neither Lennar nor any other entity 

SEP - 7 2005 
: \ l m ~ l o u J ~  10 soaoNl% Mm to Dbmilrdw 3 
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with claims against Sonoran was or is required to file a notice of claim with Sonoran prior to 

initiating' a lawsuit against it. The statutory provisions requiring the filing of a notice of claim 
' neither a public entity nor a 

public emplayee and, therefore, the sWte is a& qq$hble to it. 

contract I~&II 

After entering into a contract to 

sidential homes on the property in 80. ot have water or 

with utility providers regarding the provision of water and was&water services to the subject 

property and s F l&$ "FAC" 13, 14-16). 
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form the district would n& to be signed. The new petitions provided for the 

the modified petitions to create the 

RistrictS (“‘the Districts”) were 

secure provision of w e  and wastewater utility 

services to th se Sonoran to be the utility 
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on lines, lift stations, pumps, valves, comwtions, storage 

er flows to collect, treat and dispose of all,w 

district. . . ..” PAC 48 18; 

ent for Water and 

property PAC 65,66), In the Master 
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March 15,2004, Lennar s ori and Sonoran a Notice of Default regarding 

to timely post bond, and failure be 

March 25, 2004, Lmar  no&& thcr oard of Supervisors, Pinal county 

about Johnson and Sonoran's defaults and that 

Notice. (FAC 91,92 & 

that Johnson 

an and that these 

. (FAC 93 & Exh. H). 

the Pind County 
.F 
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Sonoran and Johnson fdled to cure the 

Exh. El). Lennv similarly advise 

and Sonoran'were in default 



b 

1 

2 

. .  

I 3 

I 4 
I 

I 

I 5 

I 6. 
I 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

: ''1 

I 

I 20 
I 

21 

22 

23 

I .24 

25 

Sonoran as a result of the defaults. (FAC 99, 100 & Exh. N). Defeadaats failed to act on 

Lennar's request and failed to control the situation and mure the defats were cured. (FAC 

'. 

7 101). 

Sonoran and 'Johnson continued to def&k 

failing to COOP .**miaw 

governmental approvals and the bO-yax'Certificate of Asswrod warn fiuther fhikd to 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1s 

16 

17 

18 

19 

20 

21 

22 

23 

j 24 

25 

a r ,  

A. 

Sonoran’s blanket assertion,”witbout any legal support, that it is entitled to the 

protections of Ariz. Rev. Stat. 6 12-82 1. 0 12-821.01 

Stat. $12-820. A publi 

”State” is defined as ‘ 

’. Id. The 

Defendant Sonoran is neither tb state nor any political subdivision of the state. 

ployee of [the D&rictsY. See FAC, 

Exhibits A and B respe 
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legislature, courts will also infix intent €iom the statute's purpase. See SeZZinger v. Freeway 
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Mobile Home Sales, Inc., 110 Ariz, 573, 575, 521 P,2d 1119, 1121 4). The ''purpose 

P.2d 1129,1133 (App. 1990). 

ce of Claim .ofl 
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IV. CONCLUSION 

Sonoran’s claim that it was 

6000 
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Thomas K. bine 
RVINE LAW FIRM, P.A. .r 

1419 No& Third Street, Suite 100 

Attorneys for De$ndants Johnson & Boulevar 
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BEUS GILBERT PLLC 
ATTORNEYS AT LAW 

4800 NORTH SCOTTSDALE ROAD 
SUITE 6000 

SCOTTSDALE, ARIZONA 8525 1 
TELEPHONE (480) 429-3000 

Leo R. Beus/AZ Bar No. 002687 
Linnette R. FlanigadAZ Bar No. 01 977 1 

Attorneys for Plaintiff 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF MARICOPA 

7 

8 

9 

10 
LENNAR COMMUNITIES DEVELOPMENT, 
INC., an Arizona corporation, 

Plaintiff, 
l1 II 
12 II 
13 

14 

vs . 
SONORAN UTILITY SERVICES, L.L.C., an 
Arizona limited liability company, et al., 

Case No.: CV2005-002548 

PLAINTIFF’S MOTION TO 
CONTMUE HEARING ON 
DEFENDANTS’ MOTION TO 
DISMISS 
Currentiy Set: October 14,2005 at 8:30 a.m. 

(Assigned to the Honorable 
Ruth H. Hilliard) 

I Defendants. 15 II 
I I  I 

l6 1 I Plaintiff, through counsel undersigned, hereby requests this Court continue the Motion 

l7 11 to Dismiss hearing currently scheduled for October 14,2005 at 8:30 a.m. Lead counsel for 

plaintiff is scheduled to be out of state on that date on a pre-planned and pre-paid vacation. 
19 

Plaintiff requests that this Court reschedule the hearing at a date and time convenient to the 
2o I1 
21 

22 

I 23 
~ 

I 

Court after October 18,2005. This Motion is made in good faith and not for the purposes of 

delay. 

H\lOZaa\Lmnar\PkadmgsWtn to Continue Hearing an MTD.Qc 
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DATED this 2. day of September 2005. 

Leo R. Beus 
Linnette R. Flanigan 
4800 North Scottsdale Road, Suite 6000 
Scottsdale, AZ 85251 
Attorneys for Plaintiff 

Original of the foregoing filed and a 
copy hand-delivered this a(z& day 
of September 2005 to: 

Honorable Ruth H. Hilliard 
Maricopa County Superior Court 
10 1/20 1 West Jefferson 
Phoenix, Arizona 85003 

Copy of the foregoing mailed this 3 & 
day of September 2005 to: 

Lawrence C. Wright 
WRIGHT & ASSOCIATES 
Suite 3500 Financial Plaza 
1201 South Alma School Road 
Mesa, AZ 85210 
Thomas K. b i n e  
I R W  LAW FIRM, P.A. 
14 19 North Third Street, Suite 100 
Phoenix, AZ 85004 
Attorneys for Defendant Sonoran 

James M. Jellison 
Schleier Jellison Schleier, P.C. 
3 10 1 North Central, Suite 1090 
Phoenix, AZ 850 12 
4ttorney fur Defendants Pinal County Board of Supervisors & The 387 Districts 

2 
H\10266\LennarU'ldadingsWtn to Continue Hearing on MTD.doc 
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Lat J. Celmins 
Blake E. Whiteman 
Michael L. Kitchen 
Margrave Celmins, P.C. 
8171 East Indian Bend, Suite 101 
Scottsdale, AZ 85250 
Attorneys for Defeendants Johnson & Boulevard 

3 
~ I O ~ W i g s ~  to Continue Hearing on MIl).doc 
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SCHLEIER, JELLISON & SCHLEIER, P.C. 
3 101 North Central Avenue 
Suite 1090 
Phoenix, Arizona 850 12 
Telephone: (602) 277-01 57 
Facsimile: (602) 230-9250 

JAMES M. JELLISON, ESQ. #012763 
Attorneys for the Pinal County and 387 Districts Defendants 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

TN AND FOR THE COUNTY OF MARICOPA 

LENNAR COMMUNITIES 
DEVELOPMENT, INC., an Arizona 
corporation, 

Plaintiff, 

vs . 
SONORAN UTILITY SERVICES, 
L.L.C., an Arizona limited liability 
com any; GEORGE H. JOHNSON and 
JAN% DOE JOHNSON, husband and 
wife; BOULEVARD CONTRACTING 
COMPANY, INC., an Arizona 
corporation; PTNAL COUNTY BOARD 
OF SUPERVISORS, a political 
subdivision of the State of Arizona; 
LIONEL D. R E ,  in his capacity as a 
member of the Pinal County Board of 
Supervisors; SANDIE SMITH, in her 
capacity as a member of the Pinal 
County Board of Supervisors; DAVID 
SNIDER, in his capacity as a member of 
the Pinal County Board of Supervisors; 
JIMMIE KElZR, in his capacity as a 
former member of the Pinal County 
Board of Supervisors; THE 387 WATER 
IMPROVEMENT DISTRICT, a Pinal 
County Im rovement District and a 

Arizona; THE 387 WASTEWATER 
IMPROVEMENT DISTRICT, a Pinal 
County Im rovement District and a 

Arizona, 

political su \ division of the State of 

political su \ division of the State of 

Defendants. 

CASE NO. CV2005-002548 

JOINDER IN PLAINTIFF'S MOTIOW 
TO CONTINUE HEARING ON 
DEFENDANTS' MOTION TO DISMISS 

(Assigned to the Honorable Ruth H. Hilliard) 

SEP 2 9 2005 
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Defendants Pinal County Board of Supervisors, Lionel D. Ruiz, Sandie Smith, 

David Snider, Jimmie Kerr, the 387 Water Improvement District, and the 387 Wastewater 

Improvement District (collectively, the “Pinal County and 3 87 Districts Defendants”), by 

and through counsel, hereby join in Plaintiffs Motion To Continue Hearing On 

Defendants’ Motion To Dismiss, but for reasons other than proposed by Plaintiff. The 

Pinal County and 387 Districts Defendants assert that it would be proper for the Court to 

first decide the change of venue issue before setting oral argument or deciding upon the 

motions to dismiss. 

DATED this 28th day of September, 2005. 

SCHLEIER, JELLISON & SCHLEIER, P.C. 
> 

inal County and 
3 87 Districts Defendants 

ORIGINALtend One Copy of the foregoing 
filed this 28 day of September, 2005, with: 

Clerk of the Court 
Maricopa County Su erior Court 
201 West Jefferson B treet 
Phoenix, Arizona 85003 

COPY of the foregoing hand delivered 
this 28th day of September, 2005 to: 

The Honorable Ruth H. Hilliard 
201 West Jefferson Road 
Phoenix, Arizona 85003 

COPY of the foregoing mailed this 28th 
day of September, 2005 to: 

Leo R. Beus 
Linnette R. Flanigan 
Beus Gilbert PLLC 
4800 North Scottsdale Road 
Suite 6000 
Scottsdale, Arizona 8525 1 
Attorneys for Plaintifs 
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Lawrence C. Wright 
Wright & Associates 
Suite 3500 Financial Plaza 
120 1 South Alma School Road 
Mesa, Arizona 852 10 

Thomas K. Irvine 
Irvine Law Firm, PA 
1419 North Third Street, Suite 100 
Phoenix, Arizona 85004 

Attorneys for Defendant Sonoran Utility Services, LLC 

Lat J. Celmins 
Blake E. Whiteman 
Michael L. Kitchen 
Mar ave Celmins, P.C. 
817?hst Indian Bend, Suite 101 
Scottsdale, Arizona 85250 
Attorneys for Defendants Johnson & Boulevard 

fvlA,&\ I -  I& Lk 
Michelle Leach 
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