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Qwest Corporation ("Qwest") hereby provides notice of a recommended decision issued
October 14, 2005, by the hearing examiner in the New Mexico interconnection arbitration
between Qwest and Covad Communications Company ("Covad").! A copy of the order is
attached.

The New Mexico arbitration involves the same issues presented in this case. The hearing
examiner's decision recommends the following results with respect to each issue: (1) in
connection with Arbitration Issue No. 1 (Copper Retirement), the hearing examiner rejects
Covad's proposed interconnection agreement ("ICA") language that would require Qwest to
provide an "alternative service" upon retiring a copper facility and adopts, in substantial part,
Covad's proposed language relating to the notice Qwest will provide before retiring a copper
facility; (2) the hearing examiner accepts Qwest's positions and adopts all of Qwest's proposed

language relating to Arbitration Issue No. 2 ("Unified Agreement/Defining Unbundled Network

! In the Matter of the Petition of Covad Communications Company for Arbitration of an Interconnection
Agreement with Qwest Corporation, Case No. 04-00208, Recommended Decision of the Hearing Examiner (N.M.




Elements"); (3) in connection with Arbitration Issue No. 3 (Commingling of Network Elements),
the hearing examiner adopts Covad's position and proposed ICA language; (4) in connection with
Arbitration Issue No. 5 ("CLEC-to-CLEC channel regeneration"), the hearing examiner requires
Qwest to provide CLEC-to-CLEC channel regeneration and permits Qwest to charge a TELRIC
rate for that service; and (6) the hearing examiner adopts Qwest's positions and proposed ICA
language relating to payment due dates and the time for discontinuing orders and disconnecting
services (Arbitration Issue No. 8).

In addressing the network unbundling issues presented by Arbitration Issue No. 2, the
hearing examiner ruled that a state commission is without authority to impose obligations
relating to Section 271 in a Section 252 interconnection agreement.” The hearing examiner also
rejected Covad's demands for unbundling under state law, emphasizing that any state-imposed
unbundling requirements must be consistent with federal law, including Section 251 of the
Telecommunications Act of 1996 ("the Act").> Because Section 251 requires a fact-based
finding of impairment before an unbundling requirement can be imposed, the hearing examiner
concluded that an unbundling requirement under state law also must be supported by evidence of
impairment. Since Covad did not present any factual evidence relating to impairment, the
hearing examiner ruled that there was no support for Covad's request for unbundling under New
Mexico law.* Finally, the hearing examiner rejected Covad's claim that TELRIC prices should
apply to Section 271 network elements. The hearing examiner recognized that the FCC has

specifically held that TELRIC prices do not apply to Section 271 elements, and, accordingly, he

Commission Oct. 14, 2005) ("New Mexico decision").
*1d. 37-38.

31d. at 37.

‘Id.




ruled that Qwest "is not required to [provide Section 271 elements] as part of a Section 251

[interconnection agreement] or at TELRIC rates."

The parties are required to file any exceptions to the New Mexico decision by October 27,

2005.

DATED: October 24, 2005

i Respectfully submitted,

Norman G. Curtright
QWEST CORPORATION

4041 N. Central Ave., Suite 1100
Phoenix, Arizona 85012

(602) 630-2187

John M. Devaney

PERKINS COIE LLP

607 Fourteenth Street, N.W., Suite 300
Washington, D.C. 20005-2011

(202) 628-6600

(202) 434-1690 (facsimile)

Attorneys for Qwest Corporation

1d. at 38.




CERTIFICATE OF SERVICE
I hereby certify that I have served a copy of Qwest Corporation's Fifth Notice of
Supplemental Authority on October 24, 2005 to the following parties via electronic and
overnight mail:

Gregory T. Diamond

Senior Counsel

Covad Communications, Inc.
7901 Lowry Blvd.

Denver, CO 80230
ediamond @covad.com

Andrew R. Newell

Krys Boyle, P.C.

600 Seventeenth Street, Suite 2700
Denver, CO 80202

anewell @krysboyle.com

Via electronic and regular mail:

Michael W. Patten

Roshka Heyman & De Wulf, PLC
One Arizona Center

400 East Van Buren Street, Suite 800
Phoenix, AZ 85004

mpatten @rhd-law.com

Maureen A. Scott, Esq.

Legal Division

Arizona Corporation Commission
1200 West Washington

Phoenix, AZ 85007
mscott@cc.state.az.us

LW rsse Yograin
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BEFORE THE NEW MEXICO PUBLIC REGULATION COMMISSION

IN THE MATTER OF THE PETITION OF

)
DIECA COMMUNICATIONS, INC.D/BIA . ) :
COVAD COMMUNICATIONS COMPANY: )  Case No. 04-00208-UT
FOR ARBITRATIONOF AN = ) - o
INTERCONNECTION AGREEMENT WITH )
QWEST CORPORATION | )

)

RECOMMENDED DECISION OF THE HEARING EXAMINER

William J. Herrmann, Heanng Examlner for this case submlts thls Recommended
Demsnon to the New MeX|co Pubhc Regulatlon Commlssmn ("Commnss;on”) pursuant o
17.1.2.32.E(4) and 1_7.1.2.39 B NMAC. The Heanng Examlner recommends that the . =
Commission adopt the following Sfatement of the Case and Discussion. -
STATEMENT OF THE CASE

On.June 22, 2004, DIECA Communications, Inc. d/b/a Covad Commumcat:ons
_Conjpa_ny"("Covad'f) filed a Petition for Arbitration (“Petition™) pursuant to 17.11.18.19
NMAC and Section 252(b). ‘of the COmmunieations Act of 1934 as amended by the
Telecommunlcatlons Act of 1996 (hereinafter the "ACT”) requestmg arbltratlon of |
- certain terms and condltlons of a proposed mterconnectlon agreement with Qwest
‘Corpobration (“Qwesf’)._ The Petition states that Covad and Qwest agree that the
| negotiation request date is Januery 14, 2004.“ | |

On‘JuIy 22, 2004, tne Cofnmiéeibn issued its Order Docketing Proceeding and
Designating Hearing Examlner | - | |

On July 19, 2004 Qwest fi Ied Qwest's Corporatuon s Response to Petltlon for

Arbitration.




A pre-hearing conference was convened on August 31 2004 atlended by Covad' R

Qwest and the Telecommumcatlons Bureau Staff of the Utility Division (“Staff”). At the

pre-hearmg conference, Covad and Qwest agreed to waive the nme-month period for

.the Commission to decide the dlsputed issues, as set forth in Sec,tlo.n 252(b)(4)(c),' ”

which wohld expire on 'October 14, 2004, The parties also agreed to a procedurel'
schedule that was reflected in the Procedurai order 'iesued on August 31, 2004. The
Hearing Examiner subsequently issued two 6rders ai‘nending the schedule With a final
hearing ldate set for March 1‘5 2005.

A Protective Ordef was issued on December 13 2004

A public hearmg commenced on March 18, 2005." The March 15 2005 hearing

- date was continued due to a winter storm. The publlc; heanng continued on March 17, .

2005 and concluded on March'29, 2005, Previously motions for edrhiss,ion pro hac vice
were granted and local counsel were excused from _atte'ndinQ the hearing. The following -.
appearances were entered: |
For Covad: - ‘Andrew. R. Newell, Esaq.
Greg Diamond, Esq.

For Qwest: - - - John M. Devaney, Esq.
v : George Baker Thomson, Esg,

For Staff: | .- Nancy Burns, Esg.

"The followmg wutnesses appeared at the heatmg and were exammed on their

respectwe testlmony
For Covad: Michael Zulevic
Elizabeth Balvin
RECOMMENDED DECISION OF
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For Qwest: y Michael Norman
: William R. Easton
Renee Albersheim
Karen Stewart

For Staff: Michae! Ripperger

The parties filed briefs on May 16, 2005 and reply briefs on June-2, 2005. Qwest

filed a Motion to File a Surreply Brief and its brief on June 20, 2005. Qweét’s-Motion .is

granted. Qwest filed Motion to Strike on June 23, 2005. Covad’s response to Qwest's
Motion was submitted on July 1, 2005. Covad filed a N'otige of Supplémental Authority
on July 20, 2005. '
BACKGROUND

~ Covad has petitioned the Commission to a,rbitrate'.certain‘tems and conditions of

an interconnection -agreement (“ICA” or the "Agreement”) under Section 232(b). of the

~Act. Pursuant to Sections 252(b)(4) and (c) of the Act, the Commission is authorized to- . -

resolve, through arbitration, any unresolved issués concerning ICAs that the parties are
unable to resolve through voluntary negotiations pursuant to Section 252(a) of the Act.
Section 252(c) requires state commissions to conclude the resolution of any uﬁreéolved

issues within. nine months after the date on which the incumbent local e’x‘change carrier

¢ mcumbent LEC") recewed the request for negotlatlons Covad and Qwest, however

waived this statutory penod

Covadisa “telecommunications carrier” as defined in Section 153(44) of the Act

 47US.C.§ 153(44) ln that capacnty Covad is currently a party to an mterconnectlon

- agreement with Qwest, approved by Final Order entered by the Commuss:on on May 4, - |

1999 in Utility Case No. 2955, and subsequently amended by those parties numerous

RECOMMENDED DECISION OF
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timés and approved by the Commission. Covad is also party to a coh*nmercial line -
sharing arrangement agreement (“CLSA") with Qwest. Covad is a local exchéhge
carrier ("LEC") under the Act. |

Covad is the largest natlonW|de prowder of DSL serwce in the country Covad is

'. not cemf cated by this Commission and pnmanly is a prov1der of wholesale DSL (dtgltal ‘

‘subscrlber loop) services in New Mexico. DSL is a h|gh-speed data or broadband
Internet Service. Covad provides wholesale DSL servnce to approximately 41' Internet .
service providers (“ISPs”) in the state of New Mexico through approximately 17 Q‘west

! central offices. Covad is Qwest's single largest collocator customer in the state of New

Mexico. Covad is a facilit}ies-based provider that has collocated facilities in seven (7) qf
the fourteen (14) states in Qwest's operating territory.- On region-wide basis, Covad. -
pays Qwest approximately onei (1) million dollars per month for collobation and 'services..- .
| Qwest is an incumbent iocal exchangei‘carrier under the Act (ILEC") and -
operates within its Commission-authorized local exchange areas. As_'an ILEC, Qwest is
- required to allow corﬁpetitive LECs to intérconnect, collocate and have access to certain
unbundled network elements pursuant- to- Sections 251 and 252 of the Act and} g

associated FCC Rules and;Or.ders' implementing those sections. In .additidn to leasing -

collocation space to Covad, 'Qwestl leases Covad the HFPL (high frequency p.orﬁ'on of « -
. the local loop) through the parties -ICA an& CLSA and '.in'some .instances dedicated
| interoffice transport. |
, - IR Through voluntary negotiations, Cdvad and Qwest were able to-agree on most of -
the terms and conditions to include in their ICA. For example, through negotiations, the
parties have reduced the original list of .s'ome 72 disputed issues to the five (5) dfsputed
~ ~ RECOMMENDED DECISION OF
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issues (including sub issues), which are being arbitrated in this case. - The parties” ICA -
sets forth the basis under whiéh Covad will be able to establish a collection within one
f | or more Qwest central ofﬁces and to interconnect with Qwest for the pumpose of

providing local telecommuriications services within Qwest's local service. areas.

{ - * The parties have arbiirated or are arbitrating some or all-of the disputed issue in.
A this case before seven state commissions in Qwest's ‘.fourteen state operating térfitor-y, e
i’ncluding' this case, Washington, Utah, Minnesota, Colorado,, Arizona and Oregon. . Final.
orders in those state commission proéeeding,s have been _issued in'V\'Iashington, .Utah; ,

Minnesota and Colorado at the time of the filing- of the initial briefs. Recently a final

order has been issued in Oregon. Additionally, Covad and Qwest will brief the legal

issues in Disputed Issue No. 2 in proceedings before the .femaining._seven -state

commissions. South Dakota, ldaho and lowa have issued decisions on that legal issue. - -
The five issues are numbered in accordance with the original list of 72 issuesand -

are: - Ce |

Disputed Issue No. 1: Copper Loop Retirement;

Disputed Issue No, 2: Inclusion of 271 Elements,

Disputed Issue No. 3: Commingling; :

Disputed Issue No. 5: Channel Regeneration; and
Dlsputed Issue No. 8; Billing Due Dates and Time Frames.’

}_ 3 - JOINT STATEMENT OF ISSUES
I | | Pursuant to the Hearing Examiner's c;der governing 'post-hea-ring- brief§ Qwést
: and‘ Covad submitted a joint statement of issues. The intent of this submission is to
provide the Commission with a neutral and objectivé summary of thé'arbitration-i'ssﬁes-- :
""a‘nd the parties' positions on those issues and does. not reflect any .ﬁn'dings and

conclusions of the Commission.

i : RECOMMENDED DECISION OF
' . . THE HEARING EXAMINER
Utility Case No, 04-00208-UT : 5




B Issue1:  Copper Retirement

1 ~ lssues: Whether Qwest should be permitted to retire copper loops it has
: , replaced with fiber loops only if it provides an alternative service to Covad at no
o increase in cost and with no degradation in the quality of the DSL service Covad
| provides to its customers? Whether Qwest should provide notices of planned
| copper retirements that include information in addition to the information
S ~_,mg;uue_l;l_ under the FCC's notnce rules relating to network modlﬁcatmns?

This issue mvolves a drspute concernmg the terms and condntlons that should

apply when Qwest retlres copper loops in- |ts New Mexico network and replaces them

W|th f ber loops As telecommunlcatlons camers have moved frorn copper to fiber
.I00ps, it has become lncreasmgly common for them to retlre copper loops when they :

' - deploy ﬁber'loope ln the Tnennlal Revrew Order ("TRO“) the FCC dlscusses the'

rights'ol lLECe fo. retlre-c0pper loops ~The partles dlspute lnvolves conﬂlctlng
mterpretatlon and lmplementatlon of the FCCs discussion of this issue and also'A

confllctlng mterpretatlon of lLECs copper retlrement rlghts in general ” o

In general Covad's posrtlon is that Qwest should be perm|tted to retlre a copper'

loop that Covad is usmg to prowde DSL service only lf Qwest prowdes Covad wrth an _
altematlve service at no lncrease in cost and with no degradatlon in the quallty of
service. Covad s posmon is that the right of an ILEC to retire a copper fac:llty is llmlted ,

to sxtuatnons where an ILEC deploys a fi ber—to-the-home ("FTTH") loop orafi ber-to-the— )

curb ("FTTC") loop Accordlngly, under Covad's proposal the -"alternatlve sennce"
- requirement would not apply when Qwest replaces a copper loop wrth a f ber-to-the-

home: ("FTTH“) loop or with a fi ber-to-the curb (“FTTC") loop Covad's posmon also lsﬁ

‘ . ! Review of the Section 251 Unbuna'lmg Obllganons of Incumbent Local Exchange Carriers, 18 FCC Red. 16978
(2003), aff'd in part and rev'd and vacated in part, United States Telecom Association v. FCC, 359 F.3d 554 (D.C.
l Cir. 2004) ("USTA II"). ,

RECOMMENDED DECISION OF
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that the notice of planned copper retirements that Qwest provides to Covad and other
CLECs ‘should mclude mformatron required by the FCC's rules relatrng to’ network
notices and, in addrtron other information that Covad states it needs to determme rf rts

customers may be affected by the planned retlrement

Qwest's position is that it has the right to retire copper loops that |t replaces wrth C
'any fiber facility, not jUSt with FTTH and FTTC loops Qwest's posrtron also is that it i is
| not requrred under the TRO or any other FCC order to provrde Covad wrth an. alternatrve

 service before retrrrng a copper loop In addltlon Qwest asserts that the proposed

requrrement of provrdrng an alternative service "at: no mcrease in cost" vrolates rts nght-

under the Act to recover the costs it incurs to provrde mterconnectlon and access o

_ unbundled network elements ("UNEs") Qwest also states that |t makes every effort not |

to retire copper loops that Covad and other CLECs are usmg fo proylde DSL service, |
and, in this regard, points to the fact that it has nlevevr disconnected a Covad DSL
cust‘omer by retiring a copper loop With respect to the issue of notice' of'planned.

copper retlrements Qwest's posrtlon is that the notice it i IS agreemg to provrde under the
lCA complies wrth the FCC's notice rules and thus satisfies Qwest's legal obllgatlons

Qwest's position also is that Covad not Qwest should have the. ultlmate responsibility

_for determrnmg whether a Covad customer may be atfected by a copper retrrement

Other recent state commissron arbltratron rulings between Covad and
Qwest:

~ Colorado: Denied Covad s request for "alternative serwce" condition to copper

retirem_ents. Adopted Qwest's proposed lCA language relatlng to notice of copper

retirements, except modified language relating to notice of plann_ed retrrernents to
impose additional requirement. o

RECOMMENDED DECISION OF

- THE HEARING EXAMINER

Utility Case No. 04-00208-UT- S 7




Washington: Denied Covad's request for "alternative service" conditionto_copper '
retirements. Adopted Qwest's proposal relating to notice of copper retirements, with
modifications to proposal. . . |

Minnesota: Denied Covad's request for "alternative service" condition to-copper

retirements. Adopted Qwest's proposal relating to notice of copper'retirements, 'witn
modifications to proposal |

Utah: Denied Covad's request for "altematrve service" condition to copper -
retirements.  Accepted Covad's proposal relating to notice of planned copper
retirements, with modifications to proposal. '
Issue 2: Section 271 and state law unbundling -
Issue: Whether tne'New Mexico Public Regulation Cornmission (“Commission”) -
has authority pursuant to Section 271 of the Telecommunications Act of 1996
(“Act”) or New Mexico law to require Qwest to unbundle certain network elements
and make them available to Covad at wholesale rates. '

Thrs dispute concerns the pames competrng ICA proposals relatlng to the |
network elements that Qwest will provide to Covad under the ICA. The partres agree,
that this is an issue of law only and, accordmgly, did not present any evidence _relatm.g'
ot . e o A

Covad contends that pursuant to sectlon 271(c)(2)(B) of the Act (known as the-"
Competitive Checkhst) the Commission has authority, in the context of an arbltratron |
-. proceedlng, to order ‘an incumbent local exchange camer, such as Qwest to unbundle
certain’ network elements and mat<e them aveilable to C-ovad at WhOIesete rates. In
particolar, Covad contends that Qwest is obliged to provision high caoacity loops and

interoffice transport to Covad at wholesale rates. In-addition, Covad contends that -

RECOMMENDED DECISION OF
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under New Mexico law?, the Commission also has the same unbundling authority with ~ .
respect to high capacity loops and interoffice transport as that provided under the Act.

Qwest contends that the Commission. does not have authority to require Qwest

and Covad to include in & ‘Section 251 interconnection agréement network elements

providedﬁ under Section 271. " Qwest contends further that the Commission-does not

‘have authority under New Mexico law.to require Qwest to unbundle netwofk elernente
that the FCC has fou,nd ILECs are not required to unbundle under Section 251. Qwest -
contends that no provision of the ActAauthorizes the Commission to in1pose or enforce
obligations under section 271. - Qwest contends further that arbitration of disputes

| regarding the duties imposed by federal law is limited to tnose- imposed by-Section 251
of the Act and does not mclude the condltlons imposed by Section 271 Qwest also "

contends that any exercise of state unbundllng authority must be consastent with the

network unbundllng required under the Actand F CC interpretations of the Act and that
- - the Commission is therefore precluded from ;mposmg'vunbundlmg requnrements under
New Mexico law that the FCC has rejected |

Other recent state commission arbitration ruhngs between Covad and Qwest

Washington: Request for 271/state law unbundling denied

Minnesota: Request for 271/state law unbundling denied

Utah: - Request for 274/state law unbundling denied

o2 At a mlmmum lLECs shaIl unbundie their networks to the extent required by the FCC m 47 CF.R.
Sections 51.307 through 51.321. Nothing in this rule precludes. the Commission from requiiring ILECs to
i undertake further unbundling of their networks, including further unbundling of network: elements pursuant -
to 17. 11 18.8 NMAC through 17.11.18.13 NMAC. 17.11.18. 12A(1) NMAC ‘

RECOMMENDED DECISION OF
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Issue 3: COmmmgImg

Issue: Whether the Triennial Review Order requires Qwest to commingle network
elements and services it provides under Section 271 with unbundled network .
elements that Qwest prowdes pursuant to Section 2517 -

Issue No. 3 involves a dispute concerning the extent of Qwest’s obligation to

“"commingle” network elements and services provided under Section 271 with UNEs

provided under Section 251. The FCC defines 6ommingling as "the connecting,
attaching, 'or otherwise linking of a UNE, or a UNE combination, to one or more facilities

or services that a requesting carrier has obtained at wholesale from an incumbent LEC

- pursuarit to any method other than -unbﬁndling under Section 251(c)(3) of the Act, or the -

combining of a UNE or UNE combination with one or. more such who‘lesale services."” .
TRO, 1579; .see also 47 C.F.R..§51.5 (definition. of "commingling"). ‘The parties’ -
competing- -proposals 'relati,nﬂg to this -issue are based upon their cbnﬂictin‘gl

interpretations of the commingling rights -and-ob!igations established by the TRO. -

Covad contends that under the TRO a Reglonal Bell Operatlng Company. .

("RBOC") -like Qwest must commmgle for CLECs Section 251(0)(3) UNEs and
combinations of 251(c)(3) UNEs with any other services obtained by any method other
than unbundling under Section 251-(c)(3) of the Act, including switched and special |

access services offered ‘pu_rsuant'to tariff and resale. Covad contends that the

obligation of an RBOC to commingle UNEs with services obtained by any method other

‘than unbundling under Section 251(c)(3) establishes that Qwest must com.m'ingle |

Section 271 elements and services with Section 251(c)(3) UNEs.

- Qwest contends that the TRO does.not require RBOCs to commingle Section . .- . ..

271 elements and services with Section 251(c)(3) UNES; relying in part on the. FCC's
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errata to the TRO that eliminated a reference to commingling of Section 271 elements
that was in the original version of the TRO. Qwest also contends that an order requiring

it to cornm‘ingle Section 271 UNEs and services would impermissibly conflict with the

FCC's tuling in'the TRO that RBOCs are not required to combine Section 271. elemients -

with Section 251(c)(3) UNEs;' sin‘ce there is no differenﬁc"em between the physical act of

‘combining and that of commingling.

~'Other recent state commission arbitration rulings between Covad and
Qwest:

Colorado: Requnred commmghng of Sectlon 271 elements and semces WIth
- Section 251(c)(3) UNEs., . : - .

. Washington: Required commingling of Section 271 elements and: services with
' Sectlon 251(0)(3) UNEs. :

Mlnnesota Requwed commmglmg of Section 271 elements and services WIth
Section 251(c)(3) UNEs . : : .

Utah: Required commmghng of Sectlon 271 elements and servrces with. Section.
251 (c)(3) UNEs.

‘Issue5:  Regeneration. L

Issues: Whether Qwest is reqmred to prows:on to Covad regeneration facilities

; for a cross-connection within a Qwest central office between one CLEC

, collocation site and another CLEC collocation site within the same central office?

! a Whether Qwest is required to provision such facilities to Covad at wholesale

rates? : o

‘ To provision _sen)ice to its customers, ,it'mey become.necessary for a. competitive
local exchange carrier (“CLEC") such as Covad to place its own telecommunicatibn's

| and other equipment within the confines of a Qwest central office. . This is known as

‘ . collocation. A CLEC that collocates within a central office will connect its ':equipment"to

Qwest equipment and may, from time to time, connect its equipment to the equipment .
RECOMMENDED DECISION OF
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of another CLEC collocated within the same central office. To establish a CLchth ‘
CLEC connection within a Qwest central office, it is necessary to run a transmission

facility (i.e.,.cabling equipment) bétween the coliocation sites of the two CLECs. Once

that transmission facility-(frequently called a cross-connect) is in place, either CLEC

may then send voice or data signals, as the case may be, from one collocation snte to
- the other. . In some instances, however, the. dlstances.between'the two CLEC
- ~ collocation sites within-the same central offige may be so great that the signal can -

become weak or degraded. Under established technical ,standards, when the disfance

between two collocation sites exceeds a certain distance, it becomes necessary to

regenerate the signal so it does not weaken or degrade during transmission from one--
collocation site to the other. This. issue ir'wo'lve's the rates, terms, and conditions under,
-. - which Qwest will provide regenera‘tibn to Covad for CLEC-to-CLEC cross-connects in

the event that Covad decides not to self-provision that service.

" Covad " contends that because federal law requires® Qwest to provide a
connection between its collocation site and the collocation site of another.CLEC-Within a
central ofF ice, it necessarily follows that Qwest must also provide regenerat;on

equipment (when requ:red as descnbed above) in. order to make the connectlon function

properly

-Qwest contends that because it allows Covad to seif—prov;s;on the cross-connect "

'between its collocation sute and the collocation site of anhother CLEC, federal law .dOe's o

. * An mcumbent LEC shall provxde at the request of a collocating telecommunications carrier, a connection between

' ’ the equipment in the collocated spaces of two or more telecommunications carriers, except to the extent the N
incumbent LEC permits the collocating parties to provide the requested connection for themselves or a connection is

_ not required under paragraph (h)(2) of this section. Where technically feasible, the incumbent LEC shall provide the -
connection using copper, dark fiber, lit fiber, or other transmission medium, as requested by the oo]locatmg

1 telecommunications carrier. 47 C.F.R. sec. 51.323(h)(1)
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not require it fo provision that cross-connect or any regeneration facilities if required as
described above (see the self—provisioning‘exc‘eption set forth in footnote 4 below).
Covad contends that under section 251(c)(6) of the Act, Qwest is required to

provide regeneration facilities to Covad at wholesele rates if regeneration is required as-

described above. Qwest contends- it has no obhganon to provnde regeneration facilities

to Covad at wholesale rates. Qwest further contends. that despite perm|tt|ng Covad to

self-provision a CLEC-to-CLEC cross-connect, it will provision this cross-connection as . .
a finished service and, if regeneration is required on such a connection, Qwest. will. .
charge the rate set forth in its FCC 1 Access Tariff.

Other recent state commission arbltra‘uon ruhngs between  Covad and
Qwest

Washlngton Request for regeneratlon at wholesale rates Qranted
Minnesota: Request for regeneratlon at wholesale rates demed
Colorado: Request for regeneratlon at wholesale rates demed
Ut_ah' Request for regeneratlon denied.*

Issue 9: Bllhng and Payment Dates— Payment. due dates/discontinue
orders/dlsconnectlon of service T S

Issues: Whether paymerits under the interconnection agreement should be
due 30 days (Qwest) or 45 days (Covad) after the date of invoice? Whether

Qwest should be permitted to discontinue orders within 30 days {Qwest) or

60 days (CoVad) following the payment due date? Whether Qwest may

disconnect services within 60 days (Qwest) or 90 days (Covad) following

the payment due date?

4 Utah ofder further provides, however, as follows: We do, however, take issue with Qwest’s apparent intent to
charge for regeneration according to its FCC 1 Access Tariff when regeneration. is requested by a CLEC. We fail to

- see how regeneration of a signal originating and terminating in a Qwest central office.located in Utah could poss:bly» -
implicate interstate commerce. such that Qwest’s FCC tariff would apply. We note that we have not prev:ously :

established a CLEC-to-CLEC signal regeneration charge, nor do we have sufficient evidence in this docket to permit
us to do so. Therefore, the parties are directed that any rate Qwest may charge for CLEC-to-CLEC. regeneratlon

‘pending Commission action establishing a reasonable rate would be an interim rate subject to true-up.
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| These billing/payment issues involve (1) the time frame within thich Covad
should be requfred to pay certain invoices it rece_ives: from Qwest (30 or 45. days); (2)
the period of time that should elepse.aﬁer the payment due date of an invoice before_- o
Qwest can stop processing orders from Covad'as a result.of Covéd"s non-payment of
anmt;;\_d—l—s;n‘t:t'eﬁa_lac;;e-er:cr(g_t;em;;enod of tlme that should elapse after the paymentl :
due date of an invoice before Qwest can dlscontlnue service to Covad as a result of
Covad's nbn-payment of an undisputed invoice. | | |
A. Payment due date

- Covad contends that a 'slightly,Ionger'time'frame |s appropriate for fhe payment
due date of certain invoicesthat are described in the‘parties'_eost-hearihg b.riefs. Covad
contends that the re?iéw of whole’sa‘le invoices is a cbmplicated task. " If the time frame

for payment is unreasonably short Covad’s ab|I|ty to audlt Qwest invoices wnll be

compromlsed

. Qwest contends that a 30 day time frame for payment of invoices is consvstent '
with mdustry standards and is apphcable to all CLECs. This time frame, accordmg to
Qwest, balances a CLEC's need for time to analyze monthly bills with Qwest’s nght to
timely payment. o ”

IB. Discontinuance of orders

Covad contends that discontinuing'.efdere is a dras_tie ;emedy. Covad asserts
that the additional time Covad has requested will a\'/oid' the need for additional
agreements regarding payment and will aliow each 'pérti/é reasonable amount of time
to agree that certam amounts are dlsputed or seek other remedles under the agreement |

to either receive payment or mamtam the processmg of orders o
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Qwest contends that it is entitled to timely payment and take remedial action if
the risk of non-payment is apparent. Qwest's proposal gives Covad a full 60 days from'

L . the date of invoice before Qwest cen discontinue processin_g orders. Allowing Covad to

L _continue to-incur debt for imonths before Qwest can take appropriate action to protect ..
o it;elf is unre;sonable. B
. C. Disco’nhnect,ien of Services
| Covad contends that the impact disconnection will have on its bueiness, as well
as innocent third perty, subscribers of customers, should be balanced against Qwest's
right to receive payment.." Covad contends that the difference between the parties’’
proposals (60 days) ensures that disconnection is never esed as leverage in a billing -~
“dispute. Moreover; given the billing and payment hietory between the parties, Covad
- -asserts that the risk of non-payment is relatively small. |
Qwest contends that it is entitled to timely payment and take remedial action if
the risk of non-payment is appereht Qwest’s preposal giVes Covad a full 90 days from
the date of invoice before QWest can dlsconnect services. Allowmg Covad to contmue
to mcur debt for months before Qwest can take appropnate action to protect ltself is

unreasonable

Other recent state commission arbltration rulings between Covad and

| Qwest:
‘ o . anesota Payment due date 45 days (for certain mvonces)
r : Discontinue orders: 60 days
Disconnect service: 90 days
Colorado:  Payment due date: 30 days
: ~ Discontinue orders: 30 days
Disconnect service: 60 days
RECOMMENDED DECISION OF
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Washmgton Payment due date: 30 days -
Discontinue orders: 30 days
Disconnect service: 60 days

Utah: - Payment due date 45 days (for certain invoices)
' Discontinue orders: 30 days
Disconnect service: 60 days

SUMMARY OF ARGUMENTS
1:he_ following summarizes is the ergumeri‘ts of Covad, _Qwesit‘ 'and“Staff on the

disputed tssues.‘ This summary is takeh directly from the parties and does not 'reﬂect

 any findings and conclusions of the Commission.

 COVAD

Issue 1 involves Qwest‘s comtnitrhehts to rhainteih \rvholesele eer\rioe to Covad‘.iri
the event that copper plant servrng Covad and its customers is. retlred by Qwest and
replaced with fiber optic faCllltleS Covad’s proposal that Qwest provrde an alternatlve '
service to Covad in the event that it retrres copper feeder is applrcable only to srtuatlons “

in which Qwest retlres copper feeder subtoops creatlng mrxed-medla or. “hybrld"",

V copper/fiber loops. Covad has agreed that copper retlrement resuttmg in a Fiber to the '

Home (FTTH) or Fiber to the Curb (FTTC) Ioop may be governed by the process
estabhshed by the FCC's Triennial Rewew Order.®

Because of this agreement, any statements made by the FCC in |ts Tnenmal
»‘Rewew Order regarding certain copper retirement activity are no Ionger‘relevant fo the

disputed issue. The Triennial Review Order and resulting FCC rules explicitly limit the

5 In the Matter of Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange. Carriers;
Implementation of the Local Competition Provisions of the Telecommunications Act of 1996; Deployment of
Wireline Services Offering Advanced Telecommunications Capability, Report and Order and Order.on Remand and
Further Notice of Proposed Rulemaking in CC Docket Nos, 01-338, 96-98, and 98-147, (rel. Scptember 17, 2003)
(“Triennial Review Order”).
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scope of their new copper, retirement provisions-to situations involving the creation of
FTTH loops, and are silent with respect to Qwest's rights and responsibilities with
respect to the retlrement of copper feeder resulting in service dlsruptlons 1o Covad’

customers. Covad’s propcsals are therefore crltlcal to protecting both Covad and New :

Mexico consumers from decreased access to bottleneck facilities when Qwest chooses '
-to deploy hybrid loops It is also important to note that while the FCC has declmed to | | |
| ' find impairment for certain subloop elements invoived in hybrld loops, these e|ements
| are.nevertheless still building blocks onder New Mexico |aw. This 'state law adthority, |
| consistent with the Act, ' forms the leQal foun‘dation f’orl the alternative service
, | requireme'nt proposed by Covad. | |
" Covad has also proposed 1mprovements to Qwest’s notlce procedures for copper |
retlrement activity, which are requnred by FCC rules. These |mprovements are requnred
to lend meaning to Qwests notuces and to comply wrth existing FCC standards. Thrs-'
-issue is-- posmvely critical to ensunng that New Mexrcans do | not lose
telecommumcatrons servuce unexpectedly | | |
Issue 2 encompasses the Parties’ dlsagreement regardmg the aval!abrhty of
network elements that may no Ionger be avallable under the FCC S applrcatlon of the
_ necessary and nmpau” standard appllcable to Sectlon 251 of the Telecommunrcatlons
Act of 19961 (“Act),® but must nevertheless be unbundled by Reglonal Bell Operatrng
Compames (“RBOCs” or "BOCs ) pursuant to Sectlon 271 of the Act and New Mexrcov N
law. This Commission has clear authority to apply both state Iaw and all prov:srons of‘ B

~.the Act as it decides interconnection arbitration disputes. Qwest's argur-_nent that the =

| | $ Pub. L. 104-104, 110 Stat. 56 (1996).
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' Commission is preempted from enforcing provisions of New Mexico law requiring =

access fo these elements and Qwest's Section 271 obligations should be rejected.
Issue 3 involves the la._nguage in the Agreement describing . permissible

commingling arrangement,s'." Covad has proposed language,that is consistent with the

FCC's statements regarding the commingling -of unbundled  network elementé

purchased under Section 271 of the Act: ‘while Section 271 elements are not afforded:

status as Section 251 elements under the FCCfs commihgling rules, they are .eligible for

commingling with Section 251 elements just like any other,telecommunications service_.
Covad also proposes a definition' of "251(c)(3) UNE." Covad believes that this

definition is helpful in describing the precis’e group ‘of unbundled network elements

(those obtained pursuant to S_ection 251(0)(3)'of the Act) that must be present in any.
commingling arrangement. This definition, rather than the -general definition of
"unbundled network element," is necessary because "unbundled netw@rk_ element" is .

~used (and Covad believes will continue to be. used) to describe not only UNEs

purchased pursuant to Section 251 but also elements provided under other "Applicable 4 B
Law,"” such as New Mexico law. This- definition is especially important in New Mexico,

‘where this-Commission has already determined that certain additional building blocks |

may be required from ILECs, so long as their provision is consistent with federal Iaw. .
lssue 5 involves the Parties’ disagreement over Qw‘est',s bbligation to provide

iregeneration between CLEC-to-CLEC croés connections ordered by FCC rule. Covad

believes Qwest should maintain a consistént regeneration policyas to both its ILEC-to- . -

i CLEC and CLEC-to-CLEC arrangements, and is certainly -not permitted to refuse to -

7 See Section 9.1.1 of the Agreemeﬁt, as well as the Agreement's definition of "App}icaﬁle Law" contained in |
Section 4. , A . . :
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: providle a CLEC-to-CLEC. connection solely because that connection “requires
© regeneration.
J Issue 8 involves the length of the period within which Covad may review Qwest's - - -

wholesale invoices prior to. payment, -and the timing of Qwest's remedies for non- . .

' - payment. Covad has established a substantial record in thls prddéeding' regarding the

. deficiencies of Qwe'st’s’ bilis; which slows down Covad’s review and analyéis of fhose‘ .
bills. As a result of the: current deficiencies of Qwest's bills, Covad r"e'qLiiresadditional :

' time to adequately review: certain’ ﬁortions of the UNE, COIlocatioh, and -.tranéport

invoices it receives. With respect to Qwest's remedies for non-payment, Covad has no"

objections to the remedies themselves, but believes thefe are legitimate reasons to

éxtend the timing of those remedies. Because the reme_dies. have ‘a. potential to

irreversibly damage Covad's business, the. modest extensions of time Covad has -

proposed will afiow Qwest to ma‘intain the remedies to which it is ‘entitled, while affording -
~ Covad sufficient time to either resolve payment ié.sue's with Qwest or seek appropriate
* " relief from this Comhissign if pecéssary. |
 QWEST |
The five unresolved issues. that remain after the parties' negottatnons are largely
| o attnbutable fo Covad attempting to impose obllgatlons on Qwest that either conflictwith . =~
' rulmgs by the FCC or are mconsnstent with the Act. These deviations from govermng‘
law are sharply demonstrated by Covad's demands and proposed ICA language relatmg R
to implementation of the FCC's rulmgs in the TRO |
,[ "~ - For example, although the TRO confirms Qwest's right to Tetire copper facilities, .
‘ Covad asks the Commission to gut that right by imposing onerous cond:t;o,n_s thatare
’ : RECOMMENDED DECISION OF
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nowhere found in the TRO and that conflict directly with the FCC's Congressionally- -
mandated obligation to enoourage investment in the fiber facilities that support -
broadband services. Similarly, despite the FCC's pronouncements that Bell Operating -

Compames ("BOCs') are not required under the Act to commlngle or combine network

elements provnded under Sectlon 271, Covad proposes Iér-lﬂgu‘age that would requ:re
Qwest to do just that.
Covéd’s departures from governing law are perhops most sharply demonstrated
by its proposed ICA language that would reqoire Qwest to provide almost unlinﬁited
' access to the elements in-Qwest's New Mexico telécommunications ’n‘etwork. These
proposals ignore FCC findings in the TRO and the Triennial RevieW Remand Order
("TRRO") that CLECs are hot umpalred w1thout access to many network elements and -
that lLECs are therefore not requnred to unbundle them. Covads broad- unbundling
demands also violate the rulings of the United States Suprem_e Court and the United
States Court of Appeals for thé District of Columbia Circuit in which those courts struck
down FCC} unbundling requiromentsWhile confirming in the most forcoful termé that the ,
Act imposes real and substantial limitations on ILEC unbundling obligations. in addition‘
Covad's proposed unbundlmg language assumes incorrectly that state’ commissions
have authority to require BOCs 1o provnde network elements pursuant to Section 271,t0 - - -
determine pricing for t-hose elements, and to include them i m Section 2,,52_-ICAs.
The flawed nature of Covad's arguments is conﬁrroed by recént decisions in the
Covad/Qwest arbitrations in Colorado, Minnesota, WaShington, and Utah.- In those.
| . arbitrations, the commissions rejected VCovad‘s positions and proposed ICA language

relating to a majority of these. TRO-reIafed issues in diépute here. This consistency

.' RECOMMENDED DECISION OF
THE HEARING EXAMINER B
Utility Case No. 04-00208-UT 20




b
i

among the four decision-makers that have addressed these issues is not a coincidence
.~ Covad's proposals. relating to the disputed issues are without legal or factual support.

In'centrast te.C_ovact's demands, Qwest's ICA propos'a_ls ere specifically based

upon the FCC's rulings in the TRO, the TRRO and other governing law, - To ensure that

the ICA complies with governing law and is consistent W|th the policy objectlves of the

-Commission and t’he FCC, the Commission should adopt Qwest's proposed ICA
language for each of the disputed issues.

Ftnally,» like its positions relating to the TRO issues, Covad‘_s poeitions retatirtg,to
channel regeneration and'payment/taitting deviate from governing law and ‘industry-
p_ractice. |

STAFF.

Issue 1. Staff recommends that the_Commission adept Covad’s proposal for -

Section 9.1.15 regarding notice requirements--fo_r. copper loop retirements. Staff also

—— recommends—that - the-Commission - adopt -Goved's ‘proposed--language for" Section
9.1.16.1 're'qutring Qwest to ,prlovid.e Covad and Covad's embedded‘customer base with
continuity of service m circumstances where Qwest retires cepper feeder cable',ahd the
resultant loop is a hybrid loop over which Qwest itself can provision DS.L. Additionally, -

,Stat‘f recommettds t_hat the Commission rejeet: '~Covad's proposed 'ICA language in

Section 9.1.15.1.1 regarding ”alternat_iv,e ..seNtce at..no increased cost and rto .
degradation of service quality to Covad and its existing customers. Lastly, Staﬁ‘
recommends that the Commission order the agreement being arbltrated to contaln.
- language that provides that either party may bring a proceedmg before the Commlssmn -

to review a planned copper retirement that may cause a disruption or.dlscon,tmuance of
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service to either party or their embedded customer base as a result of.the planned -
copper revtirement. | | | |
Issue 2: lnitially, Staff recommended that Commission order that the lCA_.
being arbltrated contain no references to sectlon 271 elements not dlsputed in the -
proceedlng, that it contam ne- ;eletencee to the avallablllty or pricing- of elements no
longer required under section 251(c)(3) and that it contaln no references the future: .
unavallablllty of network elements the appropr_late place to address the future pricing
and availability of these elements is pursuant to the ICA’s change of law prov’ision' and
commercial agreement. negotiations. - - Accordingly, Staff- recommends that the
Commission adopt 'Qweet’s proposals for Section 4.0, r_egarding the det"lnition of
“Unbundled NetWorl< 'Elementf' _Or_ l‘UNE"; '9,.1'.1 (UNE Definition), 9.1.5 .(conceming
access to 271‘ elements at any‘ technically feasible point), 9.2.1.4 (access to more than
twovDSS loeps under 271), and . sections 9.3.1.1, 9.3,.t.2, 9.3.2.2,.and 9.3.22,1
" “(availability of feeder subloops-as 271 elements). -Staff recommends the deletion ot
Sectiens 9.1.1.6 (unavailable 251 UNEs) '_and'9,1.'1..7 (pricing of unavailab_le_25'1 UNEs).
Lastly, Staff recommends that the Commission order-a compliance ﬁlihg consistent with |
the above recommendations for Sections 9.2.1 .'3 (aec'e'ss_ to high capacity lbopsl,, _9.6(9) |
(access to UDlT'on routes where .Commission has found- no .impairment), 9.6.1.5- -
(access to DS3 UDIT), 9.6.1.5.1, 9.6.1.6.1 (regarding webslte. givihg the DS3 and DS1.-
| route)‘, 9.6.1.6 (access to DS1 uDIT), and'9;21.2_ (access to UNE-P and line Spllt_tlng).
Issue3:  Staff recommends thet the Commission adopt Qwest's Section 4.0 .
regarding the deﬁnltion of Commingling and . Covad’s prbposal for Section 9.1.1.1 -

| regarding Qwest's obligation to permit Covad to commingle section 251(c)(3) UNEs with
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wholesale services obtained pursuant to any method other than section 251(¢)(3)
including section 271 elements.
Issue 5: Staff récommends that the Commission adopt Cova,d,'s proposals . -

for Sections 8.2.1.23.1-4, '8.3.1.9 .and 9:1.10 requiring Qwest to provision channel

regen'(;rﬂatiqn on a wholesale basis at Commission apprO\;éci—féLRiC rates thatare no .
'higher than the rates Qwest charges for ILEC to CLEC channel regeneraﬁ_.on, eXcept

| that Staff recommends deletion of ‘the last sentence of Covad's proposal for Section- LR
8.3.1.9 that requires Qwest to provisidn channel regeheration where it is not requiréd to
meet ANS| standards. '

Iig_dg__& Staff re'commendé that the Comrﬁissioh adqpt QWest’s proposal for

Sectibn 5.4.1. regarding - payment due dates. St_éff also .recommends that' the .
Commission order Qwest to include circuit 1D numbers on its billing to Covad. - Lastly,
Staff recommends that the-Comrﬁission;adopt Covad's proposals for Sections 5.4.2 and

" 5.43 Tegarding the time frames for discontinu‘ance of order and disconnection of
service. o | | - |

'DISCUSSION

Issue 1:- Retirement of Copper Facilities:

| There. are tw§ main components to this disputed issue: - (a)  whether -Qwest ... ..
should provide notices of plan_ned copper retiréments that include information in additibn; e
to the mformatlon requnred under the FCC's notice rules relating to network
modifications; and (b). whether Qwest should be permltted to retlre copper loops it has.

" replaced - with fiber loops only if it prowdes an alternative service to Covad at no .
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increase in cost and with no degradation in the quality of the DSL se.rv_ice Covad -
provides to its customers.
(a) Notice Requirements '

Qwest notes that as these arbitrations have progreséed Qwest has significantly

expanded its copper retirement notice obligations underm'ti—wkéml.CA by agreeing to: (1)'- :

provide notice when it intends to retire copper Ioops,'subloops, and copper feeder; (2)

.. provide n_dtice whenever a copper facility is being réplaced with any fiber facility . -

(including fiber feeder); and (3) provide e-mail notice of planned retirements to CLECs.

Furthermore, Qwest contends that its proposed notice commitments meet the FCC's

notice requirements becaﬁse its proposed language requires Qwest to brovidé notice of
planned retirements fn accordance with FCC Rules and New. Mexico law.

Qwest‘érgues that by agreeing to provide notice in accofdanoe with FCC and
staté rules, Qwest is committiﬁ_g to - provide . detailed -informati.on ‘about . copper-
retirements-with its notices;-including; for-example, the date of the planned retirement, -
the location, a desc'r'i'ptio.'n of the natu_re.of the network cHange, and a description of
foreseeable impacts resulting from the network change. Accordin.g to Qwest, this |
information ensures that Covad ‘will have timély,,aﬁd complete notice of"any‘ copper
retifements. | |

Covad argues that the FCC ‘rule cited by Qwest prescribes the minimum. .

‘standards for notices of network changes and that Qwest's current notification proposal

do not even meet these minimum standards. - For. example, -Covad avers that nofices .
must, according to the rule, 'include the “location(s) at which the changes will occur”.as -
well as the “reasonably foreseeable impact of the planned changes” yet Qwes't’S notice
RECOMMENDED DECISION OF
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does not describe what Covad customers, if any, will be impacted by the retirement

- project. Covad claims that the notice proposed by Qwest would only serve as a starting

point for'a major research ’project to determine whether a given retirement will impact

1 : . Covad's customers, and that this process will have to be repeated each and every time

Covad received a copper retirement from Qwest. Covad believes that Qwest's notice "
. mqst specifically inform cdmpetitive LECs whether the. retirement threatené service to
existing customers if it is to comply with the FCC's rule. - Covad 'stat'es:that,' if the
Commission does not believe the FCC has required the i_nformatidn Covad requests, .- -
the FCC has recognized fhis Commission's authority to require the notice requirements -
requested'by Covad. | | '
3 | - According to Qwest, Covad’s. claim that Qwest'é natices will not meet the FCC's |
requirements ignores the fact that Qwest's proposed ICA language expressly commits
to providing the notice required by the FCC's,rule_s'.'_\Mth respect to Covad's request for -
—customer specific-information, Qwest claims it does not-know-the-services that Covad is

providing to individual customers and, accordingly, does not have the -information

needed. to det_erminé the - effect - of copper retirements 'on individual .cuétomers.
Furthermore, Qwest alleges that by using Qwesf's database known as the "raw loop -
, data tool"”, which QWe_st developed in responsé to CLEC demands during the Section
271 proceedings, Covad can defermine the ‘ad‘dresses of the customers within a Speciﬁc
\ | ’ distribution area (“DA") in which Qwest vis retiring a copper loop-and then c.omparle those
addresses to Aits customer records to determihe whether any of its end-user customéfs

~- will be affected by the retirement. In sum, Qwest's position is that Covad,' ‘not Qwest,

|
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J should have the ultimate responsibility for determining whether a Covad customer may -
be affected by a copper retirement.
Staff argues that _Qwest’e current form of copper retirement notice lacks -

- specificity regarding technical specifications, protocols arid’ standards, and in many -

instances, does not even specify whether the replacement will beeeb"per or fiber. Staff
states that Qwest's own witness acknowledged that ih.many,instances Qwest's current
copper refirement notice do not-contain a detailed -technical~ description ef p}anned :
retirements or a description of the foreseedble impact of the planned change SO GoVad

. must make follow up phene calls to ascertain this info'rma"tion.. Thus, Staff maintains the
recerd indicates that ~without the inforrnatioh contained . in 'Covad’s bro‘posed' notice
Covad must expena an unreasonable 'ambUnt of time to_ determine” the impact of a
Qwest planned copper'r_etirem‘ent on its customers. Staff contends that the record. is
undiep.uted that Qwest has the' information~requeeted by Cevad, and that it 'can provide.
Covad that information with reasonable efforts: Staff avers that until a few months ago
Qweet was providing Covad with a notiee that 'notiﬁed Covad_ of whether a planned

copper retirement would or would not impact Covad's end users customers. |

Recommendation For Issue 1(a) -
~ Since the bart_ies heve agreed thvat Qwest's notice must comply with the FCC's

rules and applicable state 'requiremente, the only disputed‘iss‘ue ie whether Qwest or

‘Covad should determine which Covad customer addresses i—n'ay be affected by the

retirement of a copper loop. The argumehts posed by Covad and Staff are persuasive. ..
The record indicates that it would be difficult for Covad to determine which, if any, of its

‘customers will be imp'a_cted, and that Qwest has the customer specific information
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requested by Covad which it can p_rovide'without-unreasonable efforts. Thus, this

section of the ICA is resolved in favor of Covad’s proposed language with minor

modifications as the totality of the information requested by Covad may be excessive:

and unduly burdensome forf Qwest to provide. Therefore, Covad's proposed language °

with respect to the email notice should be-amended to reflect the following:

The email notice provided to each. CLEC shall include the following
information: city and state; wire center; planned retirement date; the FDI
"address: old and new cable media; a listing of all of the recrplent’
impacted customer addresses; and the wholesale rate element assocrated
with each address. : -

The approval of this language does not requrre Qwest to speculate as to the

services Covad is providing its retall customers Rather Covad will be left to make the . |

final determlnatron as to the effect of the lmpendrng retlrement based on the mformatron

provrded in Qwest’s notlce Qwest should be permltted to ﬁle a cost study |dentrfy1ng‘

the costs it incurs to determme the lrst of CLEC s customer addresses |mpacted by a

copper loop retrrement S0 the Commrsslon can establlsh a rate element and cost for thrs
ser\nce Untll such tlme the interim cost for thls rate element wrll be zero

(b) Alternate Servrce for Copper Loop Retlrement

Thls portlon of the dlspute concerns Covad's posrtron that Qwest should be
' permltted to retire a copper loop that Covad is usrng to provrde DSL servrce only lf

Qwest provides Covad wrth an altematrve service at no increase in cost and w1th no

degradatlon in the quality of service.

According to Qwest the TRO conﬁrms that lLECs have a nght to retrre copper

facilrtles that they replace wrth frber facilities. Qwest,_ crtmg TRO 1271, argu.es that the

FCC speciﬁcally rejected attempts by CLECs to preclude ILECs from- retiring COp'per
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' loops. Qwest maintains that this ruling is consistent with the FCC's Congressionally- -
mandated policy of encouraging the deployment of fiber facilities that carriers use fo
provide advanced telecommunications services since the retirement of copper facilities

‘and- the _res'ulﬁng elimination of the maintenance expenses associated with those

‘facilities increases an ILEC's economic incentive to install fiber.. '-le"silm, Quest's
position is that it has the right to r'etfi'*e copper loops tb{a_t‘it replabgs with 'any»f_iber faciiity
50 long as it complies with the FCC's notice re'quiremehfs. - -

Covad claims that allowing Qwest to dény access to conﬁbetitive LECs Whe‘n
Qwest chooses to retiré copper feedevr and rep_lace' it vﬁth ﬁber (théreby deplbying a |
hybrid loop) fails to further the goal of broadband deployment and provndes Qwest a
blueprmt to re-estabhsh a monopoly for broadband servnces in dlrect conﬂlct with New
Mexrcos stated goal fo “permit ‘a' _regulatory framework.that will allow an ‘orderly
transition from ' a régulated telecommunications industry ‘to a competitive market

! enwfdhment” NMSA 1978, Sectlon 63 9A-2. Thus Covad proposes that Qwest only. '
be permitted to retire a copper loop that Covad is currently using to provide DSL _serwce} _
if Qwest provides CoVad with an ‘alternative sefvicg‘ .at' nb inbrease in cost and .Wit.h no
degradation. in the quality 4.of s_ervice._ Covad's ‘alternative service' proposal does not
apply' when Qwest replabes, a c0pber loop with a ﬁber—tb-_the_-hbme or ﬁber—to—the~c_:urb

~loop, but only when Qwést h:as deployed a hybrid lobp. IConad'..maintains that its
‘alternative service"proposal would only apply to lobps over .which ,Qwest itself could
provide a retail DSL'_sbwice. This allegédly ensures that Qwest will never experience

' i'ncr_ea_sed co.sts to provide CLECs an alternative service after retiring‘. copper féeder'

foop.
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E ' Qwest maintains' that the FCC explicitly rejected CLEC proposals that -Would
- have required ILECs to provide alternative forms of ‘access and _-t&obtain regulatory -
approval before retiring‘ c§pper facilities. ‘Specifically, QWest assertsyvt.h,at Covad’s
‘ j s proposed requirement that Qwest provide an ‘alternative service’ suggests that CLECs.

. should have access to the broadband capabilities .of. hybrid-ldops,which is contrary to

"'the FCC’s éxplicit ruling in.the TRO. Furthermore, Qwest argues that Cova.d’s proposal
fhat the alternative éervice ‘be provided ‘at no increase in cost violateé Qwest’s_right
‘- ﬁnder the Act to recover the costs it incurs to provide-interconnection and access to
f | * unbundled network elements because: it would prohibit Qwest from charging anything .
| ‘above a mbnthly recurring'rate of $4.00 — the ‘current recurring rate for line sharing in
"New ‘Mexico,-; regardless of the actual cost of the alternative service. Qwest declares
that Covad's proposed copper retirement conditions are not found in the TRO orin any -
‘other FCC order, and for these reasons, have been uniformly rejected by the Coldrado;
» Minhesota, Utah, and Washington Commissiohs.v
Cdvad claims that Qwest’s cost recovery concerns are unfounded because there
is no valid reasoh to belieVe that Qwest's deployme'nt of mdre efficient fiber téchhology
would raise, rather _than lower, the incremental cost of providing wholesale service to
. Covad. Covad maintains that this Commission_'retains the- authority to adopt Covad's & -
proposal because it furthers stéte' stafutory goals that are not preempted by federal Iéw.
Specifically, Covad argues.that the FCC petm_its state commissions to enforce their own
copper retirement rules, and the FCC haé done hothing to reverse. its long-standing -
d'eterminati,on that section 251 unbundling requirements act as a na_ti_o'n'ai “fioor” on

unbundling; rather than an “upper bound”, as suggested by Qwest.
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- Staff acknowledges that Covad’s alternative service proposal may be cohtrary to-
Qwest’s unbu.ndling obligations given the speciﬁc' facté and circumstances of a -
particular copper retirement and -in light of the pro competitive purposes and intent of
the 1996 Act, the TRO, aﬁd the New Mexico Telecommuhications. Act. Nevertheless,
.—m_‘»jmsu’;;fi‘—.‘r;&)mniends that the Commission order ICA .Ianguage that requires Qwest fo
provide Covad with continuity of‘service‘ in the ,lirﬁﬁed circumstances -proposed by
P ~ Covad wifhout restricting the parties’ right to nlegotiate the rates, terms or cénditions‘ of
this alternative. service or _the Commission's right to address. the: rates, terms or
conditions of this alternative service in a future proceéding upon request .of either party. . -
Staff also suggesfs that the Commission order I;CA‘.languagé that specifically

provides for Commission review of disputed Qwest copper retirements plans on a case-

by-case basis if requested by either party so that this Commission can séfegu_ard

conéumer. cho.ice, coﬁtinuity of service, and -the promofion”of- competition in New
Mexico.
Recommendation For Issue 1(b) - : I_

Consistent with Qwest's argument,. the. record indicates that the FCC explicitly
rejected attempts by CLECs to preclude ILE-Cs from retiring. copperv-loops.' Covad

agrees that the. FCC has not acted to require the  unbundling of fiber.feeder plant, nor-

has it required the provisibn of an a.lternative service when copper feeder is retired by . .
| incumbent ' carriers, CoQad _ however,v maintains - that tﬁis Commission. should
- nevertheless impose such requirement upon Qwest in order to further th.e goals.of the. .
' state to promote advanced sewicés and . preserve Covad's. existing broadband '

investments. Covad is correct that this Commission’s authority to unbundle network .
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elements is not completely preempted by federal law; but, this authority is not as
boundless as Covad suggests. Thus, Covad's proposéd language must be rejected as
it would require this ‘Commissién to unbundle network elements that the FCC

specﬁ' cally declined to unbundle, and thus, would be inconsistent with the Act.

Slmllarly Staff whlle recogmzmg that the FCC has eliminated Qwest's obligation * -

‘to provide Covad with unbundied access to the packetized portions of its: hy‘brid loops

for the provision of broadband services,’ inexplicably suggests ‘that the Commission . -
adopt C_ovad’s proposed ICA Ianguagé requiring Qwest to provide Covéd with continuity .. -
of service for its existing customers over hybrid loops over which Qwest itself could -
provision ‘DSL service. Although Staff has not"recomme;nded adoption of the pricing "
and quality - of service components -of Covad's proposal Staffs - alternate
recommendation must be rejected as it ultimately suggests that Qwest should be--
required to unbundle the packetized portions of ifs network which the TRO and federal -
rules eXpIIC|t|y prohibited. |

Qwest testified that it makes every effort not to retire copper loops that Covad -

and other CLECs are using to prov:de DSL service, and, in thls regard, pomted. to the -

fact that it has never disconnected a Covad DSL customer by retiring a copper lo'op |
Covad s ability to prowde service in New Mexnco is seriously impacted by.copper Ioop
retirements Covad should file 1ts objections wuth the FCC and/or negotiate the terms of |
an alternative service with Qwest. Thls section of the agreement is resolved in favor of
Qwest’s propbsed language. | |

Issue 2: Section 271 and State Law Unbundiing
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. This drspute concerns the parties' competing proposals relating to the network
elements that Qwest will prowde to Covad under the ICA. Specifically, the dlspute,, .
involves the definition of “Unbundled Network Element” and the specific network:

elements Qwest will make availableﬂpursuant to the ICA A.and.the price Qwest will be -

permltted to charge for these network elements

Covad contends that state commissions have the: authority-in the .context of an
arbitratioh proceeding to order ILECs such as Qwest. to unbundie network elements -
pursuant to section 271(c)(2)(B) of the Act and make these UNEs available to Co\rad_at

' TELRIC rates.” Covad also maintains that the Commission has comparébl_e'unbimd!ing .
authority under New Mexico law. 'Co'nsiste‘nt with these arguments .Cova_d’ proposed -
- language that defines UNE as:
~ “a Network Element that has been defined by the FCC or the

Commission as a Network Element to which Qwest is obligated under

Section 251(c)(3) of. the -Act to provide unbundled access, for- which

unbundled access is required under section 271 of the Act or applicable

state law, or for which- unbundled access is prowded under this -

Agreement.” -

Qwest's proposed language for this section contrasts. with Covad’s in that it |
specifically states that “Unbundled Network Elements do not include those Network |
Elements Qwest is obligated to provide'only pursuant to -Section' 271 of the Act.”
Furthermore, to protect against the possibility that' Covad will demand unbundling of. .. : .' :
network elements no Io‘nger'required' under Section 251, but sttll reqtji_red under Section
271, Qwest maintains that the ICA should'.jincludethe.'list of ‘de-listed’ UNEs. Similarly,

Qwest proposes the Commission adopt its. proposed language for Sections 9.2.1.3;

9.6.1.5; 9.6.1.5.1, 9.6.1.6; 9.6.1.6.1; and 9.21.2. These sections establish that certain
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network elements will no longer be available under the ICA if the FCC rules that ILECs

are no longer required to provide them under Section 251,._

" With regards to elements that may in the future become unavailable pursuant

section 251, Staff suggested that the negotiations of a separate commercial agreement - -

or the change of law provision ‘in_the interconnectic;n_ agreement shpuldcontrol the

“provisions-and pricing of these elements: -

Qwest argues that because the .change of law process often v'requires many
months to complete, a ruling that removes network elements from -Séctibn 251 should

be incorporated into the JCA .immediately upon' the ruling itself .becoming ‘effective.

| Otherwise, Qwest will be fequired to continue providing network elements at TELRIC"

rates potentially long after the FCC has ruled that ILECs are not required to provide |

elements under Section 251.

As noted above, Covad suggests that the -Act and the -TRO establish the -
-authority of state commissions to unbundie and set prices for Section 271 network
elements, including thos_e ‘de-listed’ by the FCC. For example, Covad argues that

because the FCC determined in the- TRO that Section-271 of the Act cré_atés-"an -

independent obligation for BOCs to provide access to loops, switching, transport, and

‘ sighaling regardles# of any unbundling analysis 'under section 251”8 and that the ‘Act :
expressly preserves a state_ rpl.é in the review; of a RBOC's compliance with iis‘ Secﬁon .
271 checklist obligations, it follows 'then that state commissions possess the authority to

- enforce Qwést’s obligatiéhs to provide: unbundléd”access to loops and dedicéted o

"+ transport under Section 271.

TRO §653.
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( - Covad acknowledges that the FCC concluded in the TRO that a different pricing -~ -~
standard applies to network élement's required to be unbundied under Section 271 as
opposed to network elements unbundled under Section 251 of the Act. That s, “Section

‘ - 271 requires RBOCs to provide '_unbundlediaccess to elements not required to be -

unbundled under.-Section 251, but does not require: TELRIC pricing.”® However, Covad
argues that nowhere doesvthe FCC forbid the use of TELRIC prices or suggest that the
two differént_ legal standards that apply to Section .251~and Section 2')1 network - .
elements may not result in the same r.ate—setting methodology. |
- Staff takes similar views on the Commis‘sion’s'éuthority'under Section .‘27'1' of the. -
Act. For ‘example, Staff argues that the Commission 'expressly ~ conditioned | its
recommendation that Qwest rece‘ivé section.27'1 interLATA authority on Qwest's filing of
‘an SGAT or wholesale tariff th.ét pohforms with the Commission orders in its section 271
related proceedings, including the rates for wholesale seNices and network. element
recently set in Phase B of the Cost Docket in NMPRC Cas_é No. 3495. ‘:Therefore, Staff
argues that the Commission has the authority and duty, as the initial arbi{rator of _
disputes over Qwest's compliance with its 271 obligations, to” arbitrate subsequent
disputes regarding Qwes;'s‘ sécﬁon 271 coﬁp!iance, including the authority to “set
pricing for wholeéale. services-_an'd network elements that complies with federal'bricmg o
- standards. |
Furthermore, Staff argues that the Commission should clérify that it has the
; - authority to regulate jurisdictionally intrasfate wholesale services and network elements,” - - B

‘including the authority to set prices for jurisdictionally wholesale services absent a

* TRO §659.
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specific determination of effective competition in a specific. market area after apublic

hearing.

Staff argues that Section 252(d)(3) the Act specifically permits state commissions - -

to impose state law unbundiing requirements in the context of a section 252 arbitration. -~ -

that are consistent with the Act and do not substantiall?;—)“r&éﬁtuimplementation of the
Act: According to S_taff, pursuant to this preservation of state authority pfovisiori,- thi_s,
Commission enacted. NMPRC Rule 17.11.13 NMAC which prov'ides .that - the - -
Commission may require unbundling fn addition to that required under 'fe_deral law.
Thus, for the aforementioned reasons Staff argues that thes Commission should'
_conclude fhat-it has the au{hority to establish pricing for séction 271 elements, including
: .the Commission's TELRIC based rates contained in"Qwest’s SGAT -Exhibit A, until the |
Commission either sets just and feas_onabie-rat,e_s_ for section 271 elements, approves . -
just and reasonable FCC approvéd rates for section 271 elements. or until Qwest and-
~ CLECs agree upon rates for sectron 271 elements
Qwest argues that Covad and Staff falled fo prowde legal support for their clalm
tha.t siate commissnons have demsmn-makmg authority .un_der section 271 of_the Act. -
Qwest argues that Sectlon 271(d)(3) of the Act expressly confers upon the FCC not -
, state ‘commissions, the authority to determme if BOCs have complied with the -
substantive provisions of Sectlon 271, mciudmg the 271 checklist provisions upon whlch
Covad bases its arbitration demandsA for 271 unbundling. Qwest claims that state
.commissions have only a non-substantive, cohsultiﬁg role in that determination.:. : =
-Qwest maintains that there is -ﬁo~statL|tory or other legal basis for‘inAqu'ding terms

and conditions relating to network elements provided undef Section 271 in a Section
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252 mterconnectlon agreement. Qwest states that the FCC has' defined the-
"lnterconnectlon agreements" that must be submitted to state commissions for approval

as "only those agreements that contam an ongoing obligation relating to section 251(b) -- - -

M® Thus, Qwest avers that the term “interconnection. agreement" -

encompasses only terms and condmons relatmg to netwcrk_ elements and other-

services provided under Section 251 and does not lnclude terms and conditions relating - -
to elements provided under Section 271. |
. Qwest' maintains that .this Commission has no authority to set prices dnder
Section 271 of the Act for the following reasons. . First, Qwest claims that the FGC was
quite clear in the TRO tnat dete‘rrnining "[wlhether a .-partic_dlar- {Secticn 271] checklist
element's rate satisﬁes the just and.reasonable pricing standard is a fact specific inquiry.
| that the Commission [i.e., the FCC]'wiII undertake in the COnte‘xtof a BOC‘s,app.ticat,ion_
_ for Section 271 authority or in an enforcement pr}oceeding' brought pursuant to section =~
. ._ ,.271A(d)(6)...'11 . L e | .
Second, -Qwest claims that Secticns 201 and 202 cf the Act, which gbVern the
rates, terms and conditions applicable to the unbundling requirements imposed by.< -
Section 271, provide no role for state commiSSicns.i,, |
" Third, the _onl'y net\l‘v_o.rkv elements over which states have pricing authority are
those that an ILEC provides pursuant to Section 251(c)(3). 'QWest.claims nothing in the:
| Act extends that authority to Section 271 elements, as evidenced by Covad's inability to . .

cite any statutory provision supporting its a_rgument'.

' Memorandum Opinion and Order, Qwest Communications Int'l Inc. Petition for Declaratory Ruling on the Scope
of the Duty to File and Obtain Prior Approval of Negotiated Contractual Arrangements under Section 252€(a)(1), .
FCC 02-276, WC Docket No. 02-89 g8 n.26 (FCC Oct. 4, 2002) ("Declaratory Order")

" Qwest cites TRO §664.
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- Fourth, Qwest maintains that the FCC confirmed at {[/656-664 of the TRO that
TELRIC pricing does not apply to Section 271 network elementé. Further, Qwest . |

argues that-the D.C. Circuit court reached.the same conclusion when it rejected the

claim that it was unreasoriable for the Commission to apply a different pricing standard

under“Sé;t'i;HmZﬁ and instead stated that therev'\”/v;é_j;igt-ﬁfgg'uhrea»sonable in'the FCC's
“decision to confine TELRIC pricing to instances where it has found impairm'en'c.‘.2
'Recommendation For Issue 2

This dispute presents two .primary issues to resolve.  First, does. this -
Commiésion, in the context of a Section 251 ICA, have the authority to require Qwest to

~include network elements pursuant io section 271(,0)(2)(!3) of the Act and, if so, must -

Qwest make section 271 UNEs available to Covad af TELRIC rates. .

State unbundling is permitted so long as it is consistent Mth the goals of the Act.-
Consistent with Qwest's argument however, the Act places limits on zétate law authority

— namely, that such authority must be exercised consistently with Section 251 and the

federal unbUndling regime-estab!ished by the FCC. Thus, in 6r.de',r‘ to justify state . ..

- commission unbundiing of network eléments- there must be evidence that Covépd will be
iﬁpaired in the absence of access to those elements. Since the parties agreed that this

. issue was a matter.bf law-and no impairment related argument3~'.Werelmade or evidence -
proffered, this Commission pahhot find that vaéd fs impaired. - _ -
Furthermore, consistent with Qwest's arguments, the FCC and courts ha\./e made

it clear that a state commission’s ‘jurisdiction'i:s limited to the network elements:reqﬁired

12 JSTA 11, 359 F3d at 589; see generally id. At 588-90.
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through Sectton 251 of the Act because “that only those agreements that contaln an
ongoing obhgatlon relating to section 251(b) or (c) must be filed under 252(a)(1) n13
Similarly, at ] 659 of the TRO the FCC was expl|c|t about TELRIC pricing not -

being applicable to Section 271 elements:

659. In interpreting section 271(c)(2)(B), we are guided by the familiar rule
of statutory construction that, where possible, provisions of a statute
should be.read so'as not to create a conflict. So. if, for example, pursuant .
to section 251, competitive entrants are found not to be “impaired” without
access to unbundled switching at TELRIC rates, the question becomes
whether BOCs are required to provide unbundled switching at TELRIC .
rates pursuant to section 271(c)(2)(B)(vi). In order to read the provisions -
so as not to create a conflict, we conclude that section 271 requires BOCs
to provide unbundled access. to elements not required to be unbundled
under section 251, but does not require TELRIC pricing. - This
interpretation allows us to reconcile the interrelated terms of the ‘Act so -
that one provision {section 271) does not gratuitously reimpose the very
same requirements that another provision (section 251) has eliminated.

Thus while Qwest must prowde access to 271 elements |t is net requ:red to do
so as part of a Sectlon 251 ICA or at TELR]C rates Thls issue is resotved in favor of“_
Qwest's proposed Ianguage. |
lssue 3 Comminglmg

There are two main components to this dlsputed issue: (e.)-the appropnate

defi nltlon of commlngllng and {b) the extent of Qwest’s obhgatlon to commmgle

network elements and services provuded under Section 271 wuth UNEs prowded under

- 8Section 251._ The parties' proposals relatmg to thls issue .jarebased upon their

conflicting interpretations of the commingling rights and ebligetions established by the

TRO.

13 Dec)aratot'y ‘O.rder 98, note 26. -
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At 579 of the TRO the FCC defined commingling as the “connecting, attaching,
or otherwise linking of a UNE, or a UNE combination, to one or more facilities or
services that a requesting carrier has obtained at wholesale from an incumbent LEC

pursuant to any method other than unbundling under section 251(c)(3) of the Act, or the

‘combining of a UNE or UNE combmatron with one or more such wholesale servrces w4

"The FCC also concluded that “an rncumbent LEC shatl permlt a requestmg'
telecommumcatrons carrier to commingle a UNE~ or a UNE comb,matron-wrthk one-or

more facilities or services that a requesting carrier has obtained at wholesale from an-

. incumbent LEC pursuant to a method other than unbundling under section 251(c)t3) ef
! the Act”" | B | | |
| Covad maintains that paragraph 579"(")f the TRO supports the' conc':luvst.o'n that” the
network elements Qwest must provide u_nder section 271 are facilities or .s.e'rvices that it
obtains at wholesale pursuant to- a method 'other than unbundling under sectinn
251(c)(3) of the Act, and thus, Qwest is obligated to commingle.
Qwest argues that the FCC's ruhng in the TRO relating to commtnglmg must be
harmonized with its 'ruling that BOCs are not required to combine network e,lements

provided under-Section 271. According to Qwest, while the FCC ruled in the TRO that

. BOCs have an obligation under Section 271 (independent of .Section 251) fo previde o
access to loops, transport swttching, and signaling, it aleo ruled that a BbC is not
required to combme those elements when it provrdes them under that sectron of the Act
Qwest avers that the FCC explamed that checklrst items that impose the independent

" unbundling ‘obligation do not include any cross-reference to the combmatlon

| “TRo 1579; soe also 47 CFR. § 51.5.
| ' 15 TRO 9§579; see also 47 C.F.R. § 51.5.
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requirement set forth in Section 251(c)(3) and thus, if Congress had intended any

Section 251 obligations to apply to those Section 271 elements, in the words of the

FCC, "it would have explicitly done so," just as it did with checklist item 2."° Qwest

contends that the FCC ruled that it "decline[s] to require BOCs, pursuant to section 271,

to combine network elements that no longer are required to be.unbundled under section

251.""7 Qwest claims that in USTA i, the D.C. C'irc_uifl expressly upheld this limitation on = -
ILEC combining obligations. - | -

Covad argues tﬁat the FCC had specifically identified "elements unbuhdf_ed
J : pursuant.to Section 271" in paragraph 584 of the TRO in the. midst pf ifs discuésion of
} ) ILECs' resale commingling obligations and that Qwest apparently believes that the
deletibn of this phfasé in paragfaph 584 by 4th'e ‘FCC's Emata to the TRO somehow.
modifies the FCC's general st'éte‘mént in paragraph 579, shown. above, which was not

included in the Errata. Covad believes the more reasdnable explanation is that

paragraph 584 is dedicated exclusively to a discussion of the ILECs’ obligations to
commingle 251(0)(3) UNEs with resale services, and the introduction of 271 elements to
that discussion was confusing. According to Covad, the inclusion of 271 elements, -

- without the inclusion of other whd!esale services, would -have left the implication that .

such elements Were to be treated differently'tha'n Section - 271 elements. Covad
; ' believes that .if the FCC had truly intended to exclude -Section 271 elements from
' commingling eligibility as a "facilities or service [ ] that a requesting darrier has obtained -

| . at wholesale from ah incumbent LEC~piJrsuant to any method other than unbundling.

6 Qwest cites TRO 654.
17 Qwest cites TRO at footnote 1990.
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under section 251(c)(3) of the Act,” it would have modified this language in paragraph

579-
- Covad maintains that while the TRO may require interpretation the FCC's rules -
support Covad's reading of the FCC's statements as Rule 51.309(e) provides:
(e) Except as provrded in Sec 51 318 [the hrgh capacrty EEL :service
eligibility criteria], . incumbent LEC shall permit a requesting.
telecommunications carrler to commingle an unbundled network element - - -

or a combination of unbundled network elements wrth wholesale services
" obtained from an incumbent. LEC

47 C.F.R. § 51 309(e) |
Consnstent with .the decnsmns of the Colorado Washmgton and anesota.'
Commissions Staff argues that based the plaln Ianguage of the TRO and the appllcable
federal commingling rule requrre Qwest to pen'mt Covad to commlngle sectlon 251
UNEs with all wholesale services, mcludmg sectlon 271 elements Staff however
mamtalns that Qwest is not requnred to permlt Covad to commingle 271 elements wnth
elements Qwest isno tonger requwed to prowde under sectlon 251 | | |
Because Staff beheves that Qwest is requured to penmt Covad to commmgle
section 251 elements with section 271 elements Staff's recommends that the partles
ICA dlstmgunsh between sectlon 251(0)(3) UNEs and wholesale ‘services obtalned. _> |
' pursuant to any other method, mcludlng_271._ Thus Staff recommends Covads‘
proposed language. | | R |
‘ Recommendation For Issue 3

The FCC rule cited by Covad is clear that an element provided oursnant- to

| Section 271 is undoubtedly a "wholesale service” which may, under the FCC's rule, be

RECOMMENDED DECISION OF
THE HEARING EXAMINER
Utility Case No. 04-00208-UT o 41




under section 251(c)(3) of the Act,” it would have modified this language in paragraph
579.

Covad maintains that while the TRO may require interpretation the FCC’s rules- -

support Covad [ readmg of the FCC's statements as Rule 51 .309(e) provides:

(e) Except as provuded in Sec 51.318 [the high-capacity' EEL service -
eligibility - criteria), an incumbent LEC shall permit .a requesting
telecommunications.carrier to commingle an unbundled network element . -

or a combination of unbundled network elements with wholesale services

. obtained from an incumbent LEC.
47 C.F.R. § 51.309(e).

Consistent with the decisions of -the Colorado, Washington and ‘Minnesota
Commissions Staff argues that based the plain language of the TRO and the appliceble
federal commingling rule require Qwest to- permit Covad to- commingle -section 251

- UNEs With»all-wholesale services, including section 271 }elemen'ts. ,Sfaff however,

maintains that Qwest is not required to permit Covad to commingle 271 elements with

elements Qwest is no Ionger required to prowde under section 251.

Because Staff believes that Qwest is requlred to- permit Covad to cemmmgle »
P | . section 251 elements with sectnon 271 elements, Staff's recommends that the partles.
! | ICA distinguish between - section .251(c)(3) UNEs_ and wholesaie seﬁfces ebtained

pursuant to any other ‘meﬂ{od, inciuding 271. Thus, ,Staff recommends Covad's
- proposed fanguage. |

Recommendation For Issue 3

The FCC rule cited by Covad is clear that an element provided pursuant to

Section 271 is undoubtedly a "wholesale service” which may, under the-FCC's rule, be -
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commingled with "unbundled network elements.” Thus, this dispute is resolved in favor -
of Covad's proposed language. '
lssue 5: CLEC-to-CLEC Channel Regeneration

This issue involves the rates, terms, and conditions under-which Qwest will

provide regeneratlon to Covad for CLEC-to-CLEC cross—connects in the event that

“Covad decides not to self-provision that service. There are two |ssues to be resolved '

(a) whether Qwest i is required to provus:on to Covad regeneratlon facmtles fora cross-
connection within a Qwest central office between one CLEC collocatlon site and another
CLEC collocatlon site wuthm the same central office; and (b) whether Qwest is requ:red
to provision such facilities to Covad at wholesale rates or off of Qwest’s FCC 1 Access
Tariff.

‘To establish a CLEC-to-CLEC connection wvthm a Qwest central'oﬁ" ce, it is
necessary to run a cabling betwee_n the collocation s;tes of the two CLECs. Under

established technical standards, when the distance betweenniwo colloCation ‘sites

.exceeds a certain distance, it becomes necessary to regenerate the signal so it does

not weaken or degrade during transmission from one collocation site to tﬁe other.

When required; Qwest has agreed to provide regeneration of cross connects between a

~ CLEC and the Qwest network, as well as regeneration when a single CLEC connects -

two of its own collocation areas within the same central office. AlthoughA the New
Mexico Commission established a TELRIC rate for this service Qwest currently provides

both of these types of regeneration at no charge, however, when regeneration is . -

'~ necessary for a connection between two different CLECs within the same central office
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(referred to by the parties as CLEC-to-CLEC regeneration) Qwest proposes to provide ' -
this as a finished service whose price is based on Qwest's FCC. 1 Access Tariff.
According to Covad, becaose federal law requires Qwest to provide a connection .

between its collocation site and the collocation site of another CLEC within a central

ofﬁce |t necessarlly follows that Qwest must also provnde ‘regeneration eqmpment
(when required) in order to make the connection function properly. - Thus,-Covad has
proposed'language for the ICA that clarifies that Qwést must provide CLEC-to—CLEC
cross connections with regeneration at the same rates.Qwest charges for regenéfation
of cross connects between Covad and ,fhe, Qwest network. ‘

Qwest maintains that the FCC’s Fourth Advanced Ser.vices'Orderwand resulting -
amendment .of 47 -C.F.R. 51.323 are clear in that the FCC only requires ILECs to
provision CLEC-to-CLEC cross connections in circumstances wher_e the iLEC does not
allow CLECs to self-provision CLEC-to-CLEC connections; Qwest argtje_s that since it-
. permits CLECs to self provision cross connects, the exception contained in 47 C.F.R_.
51.323(h)(1) app>|ieo, and thus, Qwest ihas no obligatio,o to provide CLEC-to-CLEC
regeneration at any rate. Qwest contends it will- offer CLEC-to-CLEC ch_annel‘
regenerotion as an EICT product, which is a.ﬂnis.hed service out of Qwest’o FCC 1
Access Tariff, at a monthly rate of $52.50 or approximately 8 to 12 cents per chanriel on
a DS3 circuit.” | | |

Covad argues that Quest's interpretation of 47 C.F.R. 51.323 is off the mark. .

According to Covad, the standard for ev_aluating Qwest's ¢laim that self-provisioned.

'® |n the Matter of Deployment of Wireline Services Offering Advanced Telecommunications Capability, -
CC Docket No. 88-147, 16 FCC Red. 15435, Fourth Report and Order (rel. August 8, 2001). ("Fourth

Report and Order”). )
¥ EICT is an end-to-end service that provides CLECs with interconnection facllm&s between each other

and includes regeneration if it is needed. .
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cross-connects are available should be the practical availability of this option, not simply
its theoretical availability. Covad maintains that Qwest's attack on this argument, that - N
nowheré in the FCC's rules did it establish. an “economic feasibility” test, ignores the -

- plain Janguage of section 251(c)(6) of the Act, which requires access o collocation

éle‘ments on the.same terms that access i$ offeiéd to nne'tiN:‘ii.(.‘é‘iéii‘ients; Covad asserts
that the economic and teéhnicai infeasibility ‘of Covad’s options under Qweét’s prép‘o‘sa'I
" establish that c‘ollocati‘on' is not offered on terms that are just, reasonable and_ non-
discriminatory. | |

Staff’ position is fhat applicable law requires Qwest to provide CLEC channel-
regeneration to Covad on a wholesale basis pursuant tO‘ité section 251(c)(6) collocation
. obligations on rates, terms and conditions that are just, reasonable, nondiscriminatory,
and consistent with TELRIC pricing standards. | |

Staff also disputes 'Qwestis claim that it permits CLECs to perform CLEC cross-
: conneciions at the ICDF (“Inter¢onnection Disiribution ‘Frame'") because the record
suggests th_ai Qwést has a ‘pastv practice of not permitting CLECé;* to do so. Further,
Staff contends that itis inefﬁcient; wasteful, and often i'nfea_sible for Covad to ccl)_lidc':ate it
own mid-point regeneration equipment. According to Staff thei record. indicates. the
l coéts to Covad for :a mid-point collocation site alone- would be approximately $36,000 -
~and would req‘uire in excess of 100 days to c‘o.mplete. | |
Staff argues that Qwest's othér_propOSai, which would require it to charge Covad

an interstate access rate for channel-regeneraiion on a CLEC to- CLEC cross-

"~ connection while charging a third party CLEC zero for the same service on an Qwest to E
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CLEC cross-connection provides Qwest with a competitive -pricing advantage that

discriminates against CLECs who interconnect with each other..
Staff recommends that the Commission adopt Covad’s proposals for Sections

8.2.1.23.1.4 and 9.1.10 as reflected in the Parties’ Jomt Issue Matrix and that the

Comm:ssnon adopt Covad s proposal for Section 8.3.1.9 as modiﬁed below:

8.3.1.9 Channel Regeneration Charge. Reqmred when the distance from -
CLEC's leased physical space (for Caged or Cageless Physical
Collocation) or from the collocated equipment -(for Virtual
Collocation) to the Qwest network (“ILEC to CLEC regeneration”), .
or to the ELEC’s noncontiguous Collocation space (“CLEC to
CLEC regeneration”), or the Collocation space of another CLEC
. (“CLEC to CLEC regeneration”) is of sufficient length. to. require
regeneration based on the ANSI Standard for cable distance
limitations. Channel Regeneration Charges -shall not apply until
the Commission approves a wholesale Channel Regeneration
Charge. After approval of such -charge, Channel Regeneration
Charges shall be assessed for ILEC to CLEC and CLEC to CLEC
regeneration on the same terms and conditions, and at the same
rates. ~

Recommendation For issue 5 |
B This dispdte. pré”;sénts_twg;a_rih.ary issues to resolve. First, Whether_ QWés;c i's.
obligated to prdvis'ion regeneration. asa part. of a CLEC-to-CLEC cross cdnriécﬁon, and -
sec_ond, whether Qwest may c‘hargé'CLE‘C"s for"regenvera‘tioh as an access sér\’tiéé, ét_ -
TELRIC rateé, or at' the same rate. assessed fo} ILEC to CLEC "re'generation; curréntly
'zero.' | | | -

Qweét is corect that the FCC's rules require ILECs to vbroviéior') CLEC-to-CLEC
cross connections oniy in circumstances where the ILEC does not allow CLECs to self-
\ ' ©° provision CLEC-to-CLEC connections.” As argued .by ‘Covad and Staff, the ’recofd,’

however, indicates that it is technologically infeasible and cost prohibitive for Covad to'

collocate it own mid-poinf regeneration equipment. Thus, Qwest's proposed ICA
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‘language is rejected because it fails to meet the non-discrimination provisions of -

Section 251(c)(B) to provide regeneration for CLEC-provisioned cross-connections on

terms that are just, reaspnable, and non-discriminatory.

With respect to the 'second part of the dispute, Qwest should be permitted to

charge the Commlssron approved ‘TELRIC regeneratren rates for CLEC to CLEC if it so
* chooses so long ‘as it provides the Commission-and CLECs suffi crent notrce

Issue 8: Payment Due Date; Trmmg for Drscontinumg Orders, and Trmmg for
Disconnecting Services :

There are three parts to this disputed issue° .(a) yvhether payme'nts under the
interconnection agreement shouid be due 30 days (Qwest) or 45 days (Covad) after the-
date of invoice; (b) whether Qwest should be permrtted to drscontrnue orders wrthm 30 )
days (Qwest) or 60 days (Covad) followmg the payment due date and (c) whether
Qwest may dlsconnect services within 60 days (Qwest) or 90 days (Covad) followmg

) the payment due date. |

Qwest mamtarns that billing and payment issues vyere drscussed at lengtth in the
Section 271 proceedlngs relating to Qwest's applications for'e'ntry into the long dlstance
markets. Acco,rd‘ing to Qwest, vyhile addressing these issues in the Section 271
workshops Qwest and the CLEC community (which included’ Covad) 'rea'ch'ed a

~ consensus on language addressing each ef- the issues Qovad now disputes. Qwest
states that its proposed language on these issues is virtually identical to that consensus B

language' which now appears in Qwest's New Mexico SGAT and the Commercial Line

: Shanng Agreement which Covad negotiated with Qwest in Apnl of 2004 Qwest clarms .

‘ . that even though no new facts Justrfy departures from’ the consensus time frames set
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durmg the Sectlon 271 process Covad now seeks significant departures from the .
industry norm and Covad s exrstmg ICA and line shanng agreement.
Covad disputes Qwest’s cla:m that billing issues should not be revisited in thts

proceeding because the parties reached a consensus on these issues in Qwest's 271

proceedings. Covad admits, to the extentthat :consensus_was_reached'in ‘a prior
proceeding, or that 30-days is, in most cas_e‘s,a cdmhtercially reasonable time frame for
the paytnent of invoices, Qwest's language rhay enjoy a presumption of
reasonableness, Covad however, claims that the evidence it presented ih this
. proceeding overcomes any presumption that might have been afforded to Qwest's
proposed language, rehdering ‘the agreements reached in. prior 271 proceedings
irrelevant. o - o | | . |

Payment Due Dates

Covad requests that the payment interval mcluded in thts sectlon of the ICA be
45 days for any invoices containing: (1) line splitting or loop splitting products, (2) a -
missing Gircuit lD,- or (3) new rate e.lements, : hew services, or new fea'tu‘res not
previously ordered by Covad. Qwest maintair\s that-the interval fpr payr'rtent or\ a‘II‘
invoices should be 30 da_ys..' o -
- Qwest notes that Uhder Cp\iad's proposal, new products would include products

Qwest has been offering to other CLECs for years but fhat Covad has not previousiy

' ordered Qwest claims that Covad has not provrded any evidence of blllmg problems
with products it has not previously ordered from Qwest and thus has farled to establish
any foundation for its request to increase payment due dates for these items.
Furthermore, Qwest argues that Covad's proposal ignores . the fact that whlle Covad |
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may not have been ordering certain products from Qwest, other CLECs have been, and
Qwest therefore already has established billing processes for those products.

Accordithto Qwest, Covad's failure to provide and me'aningfu! definition of "new.. -

products” is fatal to its proposal, as there would be no way for Qwest to implement the. - ==

proposal given this ambiguity. - Further, Qwest maintains-‘thétfébvad's "new product' -

"exception would impose significant and unnecessary billing system changes and- cost.

. Qwest would have 'to modify its éystems to track when the paymeni. period would

change from 45 to 30 days. Qwest argues. that these costs are nét' included in the
operation support system ("OSS") lc.harges this Commission established in its wholesale
cost docket, and Covad has not agreed to compensate QWest for these additional costs.

" Qwest asserts that it is also important to COﬁsider that CLECs with deficient
payment histories will be able to opt into the Qwest/Covad ICA and, if Covad's proposal
is adopted, will obtain the benefit of the extended ‘payment period. ~ Thus, Qwest
maintains that the 45-day period Covad propbsés will unreasonably increase Qwest's
financial exposure relating toltheée opt-in QLECs.

Covad argues"that because Qwest’s current wholesa!é invoices provide' a unique -

sub-account number for each shared line ordered, rather than the industry standard of

. including the Circuit ID on both the firm order conformation and monthly bills, Qwest -

“makes it all but impossible for Covad to quickly validate bills against orders using its

computerized billing systems. Rather, with a Qwest bill, Covad states that it must

engage in a costly and very time consuming manual process to audit bills placed with

" Qwest to confirm that the bill corresponds to an actual service or facility .orde_r'ed.’ Covad |
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aséerts that it simply cannot perform a manual audit function within a 30-day billing
interval.
Covad also notes that Qwest's bills for non-recurring collocation charges

continue to be provided in paper format so the_bi!ls must be hand-entered into Covad's

| billing systems befofé the charges, ;r;any of-.il‘\)hich are individual case basis (“ICB")

charges, can be manually reviewed. Furthermore, C'ovad states that the actual time it-
has to réview Qwest'’s -invoices is significantly- lessm.than thirty days -beéause' bills ..
typically arrive five to eight days after the invoice date printed on them and the inVoice -
date, ot the date Covad receives the bill, starts the clock on QWesf’s proposed -
payment interval, | |

. Qwest dismisses Covad's complaints that it cannot meet the 30-day timeframe

- because bills for non-recurring collocation charges are provided in hard copy, rather

than electronically, and that some contain ICB -c.harges. Qwest: maintains that these-
bills represent‘a minute percentage of the overall bills, and Covad failed to suggest how
an ICB charge is somehow defective or is Qwest's responsibility. Moreover, Qwest'-,

claims that Covad failed to demonstrate why manual review of the collocation. bills -

.cannot be accomplished within -3(‘)‘days. Similarly, Qwest argues that Covad has not |

demonstrated why validating. a bill using a unique identifier, rather than the Circuit ID,

necessitates a Ionger.billing cycle, ‘especially since Covad has been.using this same

- unique identifier for five years.

Qwest asserts that it was the first ILEC in the nation to offer line sharing and.
thus, in conjunctibn with Covad and other. CLECs, established the industry standards for
this product in 2000. Given Covad's involvement in that joint effort and Covad's
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agreement that Qwest should use an expedited ordering process that would not

generate Circuit IDs, Qwest claims it is both unfair and disingenuous for Covad to argue

“ now that it'is being prejudiced by the absence of Circuit 1Ds.

Accordlng to.Qwest, several facts in the record establish that Covad's-claim of -

E bllllng difficulties' arising from the absence of Clrcmt IDs on invoices’is disingenuous. - -
’ For' example, Qwest avers that Covad has been paying Qwest line shanng mvmces .
| without Circuit IDs since 1999, but it only recently decided to raise this-as an isSue.
Second, in explaining why it desired A5 days in the arbitration -petifion it filed in this
case, Covad allegedly féil’ed to mention Circuit IDs as being relevant to. |ts request.
Qwest méintains that if Gircuit IDs were truly the d.riving fﬁrce behind Covad's demand
for an additional.~15 days, Covad would have referred to the issue in its petition. Third, .
although it has been paying Qwest's fine sharing bills ‘since 1999, it was not until
October 2004 - after it filed its arbitration petition in this case - that Covad first raised
the issue of Circuit IDs as part of the Qwest- lCLEC Change Man'agemenf'Process
("CMP") that was éstabli_she'qi during Qwest's Section 271 applicaﬁon process. Qwest
contends that if the issue were aé material as Covad it -now claims, Covad wéuld' have -
‘long ago raised it in the CMP.
| Qwest argue'é that Covad's request to extend the payment due date rests entirely. -
on its unsupported claim thatfit} will be irreparébly~harmed if it has to pay the amounté it f
\ " owes to Qwest within 30' days beCause it will end up paying for improper charges.
Qwest states that Covad's argument should -be rejeCted because Covad did not 6ff,er- ‘
" any evidence that the 30-day payment timeframe has eveér forced C.ovad'to pay an -
imprdper charge due to insufficient time to review Qwest's bills. Qwest also ¢Iéims that -
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Covad's proposal ignores provisions contained in the ICA which provide Covad with

recourse including interest on any amounts wrongfully paid.

Covad responds that while performance measurements contained in Qwest's

Performance Assurance Plan may provide for remedies when incorrect bills are issued,

outright errors are only part of the problem and remedles for bllhng errors are useless |f

- Covad maintains that Qwest’s billing deficiencies are unlikely to be resolved within the

CMP, as evidenced by Qwest's recent rejectioh of Covad's change request submitted

- within the CMP becausé Qwest concluded that adju'stin'g its billing systems ‘to'inciude .

Circuit 1D numbers was not cost effective. Covad claims that Qwest has absolutely no

motivation to fix its bill'ing systems because it is currently able to force Covad to bear the

~ entire burden of its deficiencies by fequiring the payment of invoices within abbreviated

time frames and forcing Covad to manually verify invoices. -

" Staff recommends the"adoption of Qwest's proposal fot;paymént due date as it is

an iﬁdustpy standard. Furthermore, Staff é'rgues that from an admfnistrativé ‘point of- -
view, it _wou'ld be difficult for both Covadl and Qwest to separate billings for Covad's .

proposed ‘New Product; exceptiohs from othér invoices and two billing cycles. Staff.

however, suggesfs that the Commission require Q’West to update its ‘billing systems to -
include Circuit ID numbefs- on all billed items. ‘As with ifs previous recommendations,- :
-~ Staff maintains that this reéommen‘dation is consistent with indﬁstry ‘standards as Qwest
is the only ILEC that currently does not inélude Circuit 1D numbers on its wholesale bills. -

Qwest claims that Staff's recommendation to order Qwest to spend the nearﬁly‘ $1

million needed to implement Circuit IDs ignores the procedural framework for

RECOMMENDED DECISION OF
THE HEARING EXAMINER
Utility Case No. 04-00208-UT 51

Covad is not afforded a sufficient amount of time fo ldentlfy those errors. Furthermore; =




! '
Pt t

: interconnection arbitrations. conducted under Section 252 of the Act and the fact that

Covad, as the petitioning party in this arbitration, hés.expressly stated that it is.not

seeking such relief. Qwest allegés that the absence of any mention of the Circuit ID

| - issue in Covad's arbitration petition gives rise to fundamental issues of notice and due -

“maintains that it would be bizarre for the Commission to order a form of relief th_af-both

parties to the arbitration agree should not be included.in their ICA.

Recommendation for Issue 8(a)

The record indicates that Covad's billing systems cannot correlate bills back to

orders using the sub-account number because Covad relies upon the current industry . -

- standard of using a ercuit ID to tra'ck bills back to orders, Qwest, though, demonstrated

that when Qwest and various CLECs (including Covad) first negotiated the terms and .
¢onditions under which line sharing would be offered, a consensus was-reached that . -

1 - = . - line sharing would be provided through an expedited design process where-no-Circuit ID

information would be made-available. The fact -that other ILECs have since adopted

modify its billing systems to match those of the other ILECs.

that could validate bills under the terms it negotiated with Qwest in 2000 does "not

the unique sub account numbers provided by Qwest to validate bills on a timely basis or
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process: should the Commission agree Wi-t.thtaff’s ,suggéétidn.._ Furthermore, Qwest -

different processes does not lead to the. conclusion that _QAw_es_t}, should be reﬁuired fo. -
Covad has long been aware of the information Qwest would provide on its - - :
. wholesale billé, and thus, had'émple, opportunity toi implement its own billing‘ systems ..

that could accommodate this information. Covad'’s failure to implement internal sysiems

- suggest Qwest is at faulit. . Furthermore, Covad has not shown why. it is unable to use




why the lack 'of Cifcuit ID numbers on Qwest’s bills necessitates a longer billing cycle. -
Covad failed to demonstrate that the industry standard 30-day -payment timeframe has

ever forced it to pay an improper charge due to insufficient time to review Qwest's bills. _

Consistent with the arguments of Qwest and Staff, the record indicates that =~ = -

'Covad’s proposal to apply longer time intervals to new rate elements, new services, or

new features not previously ordered by Covad is uhduly burdensome. Covad's ‘new
service’ pfoposal is il defined and may cause signiﬁb’ant confusion as'to‘ when the
longer time frames apply. For example, Qwest érgues that Covad’s proposed Iangﬁage
could be interpreted to mean that Covad would have 45 days to pay the entilfety‘of'any
bill if one of the ex’ceptibns is applicable to thatbill. If such an iﬁterpretatioh was
accepted, Covad wc;uld have a 45 déy p’aym‘en't due date'under the guise of only asking
for an extended due date in cer;ain instances. If the language is nof interpAreted_as.
statéd above, distinguishing between services having a 30;d§y payment due date and
those having a 45-d_ay paymient due date would require additional ménual effort on the
part of Covad and Qwest to determine How much money is due at any given ‘tir'ne, and'
would al_so require Covad to pay Qwest for services every 15 days. These outcomes
serve to complicate the parties’ réiationéship, ﬁot streamline it as suggested bf Covad.
In addition to ~thé many'ﬁr.ob_lems“created‘ by the hisinatch in due dates, Covad's

| proposal is réjected becéuse there is noting to preven't'c.arr'iers‘-with less favorable

’ payment histories to opt into this agreement, thus placin'g‘ addiﬁonal bayr’ne’nt risk upon -
Qwest as it must wait an additional 15. days to be paid for services rendered. In- -

summary, Covad has failed to demonstrate why it is reasonable or even necessary o

RECOMMENDED DECISION OF
THE HEARING EXAMINER
‘ "~ . Utility Case No. 04-00208-UT 53




RS S e e . e e - +

L]
!

deviate from the industry standard payment time frames to which tne parties previously
agreed. This section of the ICA is resolved in favor of Qwest’s: propoeed language.
Discontinuance of Ordere and Disconnection of Service

The two remaining disputed payment issues are' 1) the period of time that should .-

elapse after the payment due date of an invoice before Qwest ‘can stop processmg

‘orders from Covad as a result of Covad's non-payment of an undisputed invoice; and
(2) the period of time that should elapse after the payment due date of a'n invoice before :
Qwest can discontinue service to 'Cevad as a result of Covad’s non-payment of an
-undxsputed invoice. Qwest proposes that. it be penhltted to. discontinue processing -
orders after 30 days; Covad proposes 60 days. Qwest proposes that it be permitted to
dlscontlnue service after 60 days; Covad proposes 90-days.

Qwest claims that its proposed time frames are consistent _with»the industry
standard, commercially reasonable, and balance the legitimate  needs of both -parties ’
"Qwest maintains’ that these time frames are also’ con3|stent with the language agreed to
by industry partvcnpants mcludmg Covad dunng the Section 271 workshop process and

are identical to the tlme‘frames in Qwest's. New Mexico SGAT and the Qwest/Covad

- commercial line sharing agreement.

| Covad acknowledges Qwest's right to dlscontxnue the processing of orders, and -
| ; . discontinue service in the event it does not receive payment from: its wholesale :
\ | _' customers. Covad argues, however, that its longer proposed times for employing the |

. aforementioned remedies ensures that the time frames are not so compressed as to

- allow either party to use them as leverage in billing disputes or other con_ﬂicts{
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Covad suggests that its longer time frames are necessary because a situation -

could arise in which Qwest refused fo recognize a legitimate dispute that affected

payment, and use the shorter disconnection interval to obtain leverage in that dispute.

.Covad asserts that disconnection of‘service,’ or even the refusal to process Covad's

“orders, would have a disastrous and likely irreversible impact on Covad's business in

New Mexico.

Covad acknowledges that if Qwest were to wrongfully reject a billing dispute

Covad yvould have a legal remedy for such réfusal, but Covad argues that its Alegal
remedy would be meani'nglessc if Qwest were to disconnect service béfbre that remedy
~was obtained. Thus, Covad states that longer time frames are necesséry to ensure that -

it has sufficient time to orgahizé re'quesfs for »injunc;tive relief, or make other .

- arrangements prior to the time the remedies for non-payment of an undis.putéd' invoice

may be employed.

* Qwest claims that the"prenise for Covad's alleged need for additional time is
vague and speculative. Qwest contends that Covad is merely hypothes_izing.régarding'
the potential need to organize requests for injunctive relief or make other arrangements -

when, in fact, the language in the ICA requires Qwest to provide notice to Covad before

Qwest can discontinue p'roce,ssing' orders or disc‘oﬁ'ne‘cf service. Thus, to the extent

- that Covad somehow overiooked the fact that it was not paying‘ its bills to Qwest, Covad

 cannot claim that Qwest can act in an arbitrary and harmful manner. .

Qwest argues that no business should be forced to continue processing orders

. for customers that have undisputed amounts that are as much as 59 days past due; nor

should any carrier be required to continue providing service to a customer that has
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failed to pay undisputed amounts that are almost three months overdue. According to
Qwest, Covad has not prpvided any basis for imposing these Iong.er. time frames on
Qwest, and as such, the Cémmission should reject them.

According to Staff, given the .extreme nature of the .remedies for non-payment.

Covad should have extra time to address and resolve any' billing disputes, and to-

'vvprepare for regulatory review before this Commission. Staff contends that Qwest will

not be harmed by the extended timeframes due to Covad's undisputed fimely'paymen.t -
history to Qwest.
Recommendation For Issues 8(b) and (c)

The record indicates'that the concerns raised by Covad do not outweigh the

: potehtial financial risk taken on by Qwest if it required abide by the longer time frames. -

Furthermore, Covad has failed to demonstrate why it is necessary or even reasonable- .

to deviate from the industry standard time frames to which the parties previously

~agreed.” Staff’s claim that Qwest will not be harmed by the extended time frames-due to

. Covad’s payment history fails to recognize that other CLECs also have the ability to-opt-

in 10 the Qwest-Coyad ICA: Thesé sections of the ICA are resolved in favor of éwést’s

. proposed language.

+ -The Hearing Examiner recommends that the Commission FIND and CONCLUDE

that:

1. The foregoing Statement of the Case and Discussion, and all findings and- "

conclusions contained therein, are incorporated by reference herein as findings of fact -

" and conclusions of law of the Commission.
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2. The Commission has jurisdiction over the parties and the subject matter of-

this case.
3. The resolution of the disputed issues and subparts are -reflected in the
Discussion portion of the Recommended Decision and shoﬁld be resolved as described

therein

. The Hearing Examiner recommends that the Cohmission ORDER that:
A The resolution of the five disputed issues,andtheiréﬁbpa_rts are. - -
. described iﬁ the Discussion portion of the Recommended Decision‘ and are héreby
adopted, | |
B. This Order is effective immediately. . : -
C. ~C'opies of this Order shali be .sent to all persons on the attached
Certificate of Service., | | | |
| D.  This Docket remains open until tﬁe “parties  have filed the
Interconnection Agreement as ordered.
I SSUEDat Santa Fe, New Mexxco this 14th day of October, 2005
NEW MEXICO PUBLIC REGULAT ION COMMISSION ..

ﬁ/MQ/W

WILLIAM J. HERRMAN "
Hearing Examiner
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