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(W)e conclude that these gaps, 1 the extent that they exist, can be filled in later
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ralemaking proceedings; while competition is approaching rapidly, the transition to
competition will allow time to address these issues and resolve them in a timely
fashion.

Eigin electric utility companies and the Residential Utility Consumer Office appealed the Rules by
suing the Commission in Maricopa County Superior Court. These lawsuits were consolidated,
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ive January 15, 1998.
Oa hune 22, 1998 the Commission issued Decision No. 60977. the Stranded Cost Order,
which required each Affected Utility 10 file a plan for stranded cost recovery. The Decision provided
Utilities two options: Divestiture/Awction Methodology or Transition Revenues
. Divestiture requires the Affected Utility 10 determine stranded costs by divesting all
generation asscts. The Transition Revenues Methodology is designed to provide the Affected Utility
“sufficient revenucs necessary to maintain financial integrity ™
On August 10, 1998 the Commission issued Decision No. 6107} which adopted Emergency
Rules for Electric Competition. The Commission stated in part:
The safe, efficient and reliable provision of electric service is clothed with the public
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1} interest, and the details resolved by the proposed rules further those interests. Due i i
y 12 the need 10 adhcre 10 the originally approved deadline of January 1. 1999 and to
: enabie all stakeholders 1o make necessary preparations for this date, the proposed rules
# 13 and revisions are necessary as an emergency measure.

14 In addition, Decision No. 61071 oedered the Hearing Division to schedule oral proceedings on

15 jthe Amended Rules. Pursuant to our August 11, 1998 Procedural Order, interested partic., including
16 | e Unifitics Division Staff (-Staff™) of the Commission, could file wrinien comments up through
"'mobert.lm.

i On Noveraber 24, 1998, in contravention of the August 11, 1998 Procedural Order, Staff filed
19 | additional comments in which Staff proposed additional changes 10 the Amended Rules.

20 On November 25, 1998, the Commission issued Decision No. 61257, which ordered the
21 | Hewring Division 1o issue on or before December 4, 1998 “a recommended order approving final
27 Jmmendments to the Retail Electric Competition Rules.” It was further ordered that the normal ten-day
23 Jtime frame for exceptions 1o the Proposed Order was to be reduced to a five-day period,

2% On November 25, 1998, the Commission issued Decision No. 61259 which established a
25 | procedural schedule for evidentiary hearings of the Staff Settlement Proposals with Arizona Public
46 | Service Company (“APS™) and Tucson Electric Power Company (“TEP”), Docket Numbers: F-
77 | 01345A-98-0473, E-01345A-97-0773, E-01933A-98-0471, E-01933A-97-0772 and RE-00000C-94-
2g |0165.
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The Commission required hearings to begin December 3. 1998 a1 8:00 am. and “each day,

Seturday, December S, 1998, and shall continue until 8:00 p.m. each day, or such other

as is appropriate under the circumstances.” The Commission also required that “all partics other

Staff, APS or TEP shall file testimony, comments, disagreements regarding the Proposed
by noon on November 30, 1998.”
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On Novemsber 30, 1998, the Arizona Attorney Geaeral’s Office. in association with numerous
othes partics, filed a Verified Petition for Special Action and Writ of Mandamus with the Arizons
Supremac Court reganding the Commission’s November 25, 1998 Procedural Order, Decision No.
61259. The Anomcy Geseral sought a Stay of the Commission’s consideration of the Staff
Setticmaent proposals with APS and TEP.

The Attorney General argued that the Supreme Court should Stay the proceeding of the
Commission because the schedule was denying the imerested parties their constitutionally protected

The Anorney General asserted that the Court should take jurisdiction due in part to:

(In a matter of days, the Commission is likely to approve the Agreements that would
restructure Arizona's clectric energy markets upon a forced, inadequate and truncated
process that involves ex parte contacts with a Commissioner and which wouid deny
the Stuse and other energy consumer petitioners their right to a full and fair hearing.

On December 1, 1998, Vice Chicf Justice Charles E. Jones granted a Motion for Immediate
Sty of the Procedursl Order. Justice Jones wrote in part:

The Court bas reviewed these agroements and finds them lengthy and compiex.
m:mavdmed&emm&um&ysmmmtbem
which will involve detailed cvidence on comprehensive issues. This is plainty
insufficient under applicable standards. To consider adequately the interests of
tpayers and rate payers and to balance thoze interests carefully against the interests

of investors in private utility companics, the Commission must allow sufficient time to
prepare, cvaluste, and present the evidence.

On December 9, 1998, the Commission Staff filed a notice with the Supreme Court that the

Staff Settlement Proposais had been withdrawn from Commission consideration.
On December 11, 199%, the Commission issued Decision No. 61272, which adopted

Amendments including all additional changes to the Ruies proposed by Staff on November 24, 1998,

3 DECISION NO. &[ é[ /
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! On December 14, 1998, the Commission issued Decision Nos. 61282, 61283, and 61284

spproved the unbundled and standard offer service tariffs for Graham County Electric
Caoperative, Navopache Electric Cooperative and Trico Electric Cooperst ve.

On December 23, 1998, the Commission issued Decision No. 61302 which gramted

Electric Cooperative’s application for amendment of its CC&N; & varin..¢ from the
Rules; and Eastern Competitive Solutions' application for a Certificate of Convenience aod Neoessity
%o provide retail clectric services in Navopache's ser ice territory.

On December 31, 1998, prior @ 5:00 pm. Parties w0 the Rules Docker' timely filed
Applications for Rehearing of Decision No. 61272. The Partics argue in pant that the Amended Rubes
suthority of the Commission and cannot be practically imnplemented at this time. The Parties angue
the Commission has yet 10 resolve issues critical 1o creating # transition to a competitive market
These issues include but are not limited to: market structure, federal-state jurisdiction, system
relisbility, must run generation, unbundled tariffs for the three largest investor-owned utilities snd
stranded cost recovery.

The Commission held an Open Mecting oo December 31, 1998, at 5:30 p.m. aficr the ciose of
nonmal business hours, 10 consider Requests for Reconsiderstion of Decision No 61272, the
Rules.
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DISCUSSION
Under the Arizona Constitution, the Commission. retsins the primary role of developing a d
executing public policy for public service corporstions. This duty requires the Commission to act in
Ilhﬂﬂﬁdddibuﬁvemm. It is essential to our form of government that all partics before the
Commission be provided adequate notice and the proper forum to voice their support or concems
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we regulate.
¢  The Commission enacted the initial Rules on December 26, 1996, and specifically asmured all
that “while competition is approaching rapidly. the transition 10 competition will allow timc 1o
these issues and resolve them in a timely fashion.” The Comumission origina'ly proposcd thal
electric competition was 10 begin on January 1, 1999. Unfortunasely . the Commission bes failed o0
Mymmmmywmwmmumwm
& timely Or consistes® manner. Consumers and stakeholders should not besr additional liabilitics
from the Commission’s actions in clectric competition.

Therefore, in order w0 take action comsistent with the public interest and duc process, the
Commission must stay the Rules. grant all Affected Utilities a waiver from compince with such

12 Rules and relased Decisions, and grant 8 Rebearing of Decision No. 61272.
B Purthermore, the Commission shoukd establish a Procedural Schedule that scts guidelines with

14
ﬂpﬁ&d&emﬁwamummmwam
15

16 mwummﬂmuum.mwmumuxmu
17

2 Commission finds, concludes, and orders that:
FINDINGS OF FACT

1 1.  OnDecember 26, 1996, in Decision No. 59943, the Commission enacted A.A.C. R14-
20 2-1601 twough R14-2-1616, the Rules. The Rules established a schedule to resolve issues and
'MMMWWMLIM.
i 2 On hme 22, 1998, the Commission adopted Decision No. 60977, the Stranded Cost
Order. in associstion with the Rules

1 On August 10, 1998, in Ducision No. 61071, the Commission adopted certan
modifications to the Retail Electric Competition Rules.

4 In addition, 1decision No. 61071 ordered the Hearing Division to schedule oral
proceedings on the Amended Rules.
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file written comments up through October 8, 1998.

filed sdditional comments in which Staff proposed additional changes 10 the Amended Rusdes.

7.  On November 25, 1998, in Decision No. 61257, the Commission required the Heasing
Division %0 issve “a recommeended order spproving ssecadments o the Retail Electric Comperition
Rules” and reduced the norma) time frame for exceptions 10 the Order from ten days w five.

8 On December 11, 1998, in Decision No. 61272, the Conunission adopied amendmesnts
o the cxisting Rules, includirg Staff's additional chenges proposed on November 24, 1998.

9.  On December 31, 1998, sumerous Partics timely filed Applications for Rehearing of
Decision No. 61272.

10. On December 31, 1998, after normal business hours, in Ducision No. 61309, the
Commission denied the Pasties” Applications f - Rehearing .

11.  The Commission hss not resolved issues critical 1o cresting a transition to a
competitive market in the public interest.

122  The Comumission has not cstablished & coasistent market structure between other
jarisdictions and the Affected Utilitie:..

13.  The Commission has not resolvd questions of federal and state jurisdiction on
tramemission issues critical to system reliability.

14.  The Commission has not resolved issues on pricing and cost recovery for must ;un
gomoration.

15.  The Commission has not considered nor spproved unbundled tariffs for APS, TEP, or |

16. The Conmunission has not resolved the issues of stranded costs for any Affected Utility.
17.  Parties to this Docket shoukd be given an opportunity to provide the Commission with
a list of issues still unresolved ty the Rules along with a proposed schedule for resolving such issues

[ DECISION NO. {gl&“
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6. On November 24, 1998, in contravention of the August 11, 1998 Procedura! Ovder,




18.  On Jumary 4, 1999, RUCO filed an Applicstion for Rehearing on Decision No.

' CONCLUSIONS OF LAW
I Decision No. 61257 pre-empeed the Heasing Division from completing its soadysis of
oosmmints by the Partics.
2. Decision No. 61272 fuiled 1o give adequete consideration of the writien commeats of
Partics in violation of AR S. § 41-1024(C).
3 There is good cause for the Commission 10 stay the effectivencss of the Ruler and
4. The public imerest justifics granting the Affocted Unilities a emporary waiver from
complisnce with the Rules wntil forther Order of the Commmission.
5. The Comumission has suthority %0 receive further comments and schedule fiscther
peoceedings on the Rules.
6 Decision No. 61309 should be vecased.
7. Reconsideration and/or Reheasing of Decision No. 61272 showld be spproved.
8. Decision No. 61272 should be stayed pending roconsideration by the Cosamission.
ORDER
" IT IS THEREFORE ORDERED that Decision No. 61309 is hercby vacmed, and
secomsideration of Decision No. 61272 is bereby approved.
IT IS FURTHER ORDERED that sl Affected Utilities are hereby granted waivers from
complissce with the Retail Electric Competition Rules uatil further Order of the Commission.
IT IS FURTHER ORDERED thet the Retail Eloctric Competition Rules are bereby stayed
ekl firther Order of the Comemission.
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IT 1S FURTHER ORDERED that the Hearing Division shail establish a Procodural Order w
in consideration of further comment and actions in this docket.
IT iS FURTHER ORDERED that this Decision shall bocome cflective immedintely.

BY ORDER OF THE ARIZONA CORPORATION COMMISSION.

IN WITNESS WHEREOF. i. STUART R BRACKNEY,
Acting Executive Secretary of the Arizne Corporstion
Commission, have hereunto set my hand and caused the officisl
nddﬁeCMhbeMuteCmﬂ.muCuy
of Phoenix, this //___ day of Senn. . 1999.

ACTING EXECUTIVE “oECRETAiY

s pECISiON No. (/. 3/
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§ Decision No. 61311, datod Jaosary 11, 1999 Eiﬂ

Dissenting Opinion

Decision No. 61311, which stays Arizons’s Retail Electric Competition Rules, is
being justifiod ss action, “consistent with the public interest and dee procoss,” based
wpon the argument that the Commission has “failod 10 adequatoly addross the issucs
soccosry 10 begin implementing competition in the electric indwetry in a timely or
compistent manner.”

Such a view not oaly ignores the procedural history established in adopting the
Rules, but aleo fails 10 recognize; 1) bundreds of working group moetings involving
business, government and comsumer represcotatives who presented their findings,
viewpoints snd recommendations 1o the Commission over the pest four years; 2) nealy
twes wosks of exhemstive hearings, over thirty witnosses and hundreds of pages of
‘wriliem iostimony, given in February 1998, on the issue of stranded investment alons; snd
3) smmercus revisions of the Rules based not only on staff and working group
recommendations, but general and specific individual comments submitted by
stakeholders participating in the process outlined above.

Inmond, the majority embraces Arizona Supreme Court Vice Chief Justice Charles
E. Joncs’ justification for effectively killing the proposed agreaments with Arizona Public
Service (APS) and Tuscon Electric Power (TEP), and misapplies his reasoning — that due
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Ppoces requires, “sufficient time 1o prepare, evalusie, snd proscmt tho cvidence™ - 10 the
’ followed in adopting the Rules. Vice Chief Justice Jomes narrowly tailored
émbuwmmmummauw
3 hewaring before the Corporation Conwsissicn,” and as such, makes no
3 0 the authority of the Comemission 10 adopt Tules necessary 0
imploment competition (sce sttachod: Page 2, Supplamontal Order dated December 4,
1996). Decision No’s. 61272 and 61309 were a result of a lemgthy. highty complex and
spen process. This decision not only extonds the timoling, but esscorially closes the
discassion from those stakeholders and pertios whose budgets cannot afford the
Al options have bosn considered during the last four yoars, and with competing intorests
covering the estire spectium of perspectives, all stalsholders cannol have all issves
resoived to complete satisfaction. Endless political wrangling is not going to benefit
consumers, and st some point, the process has to end.
While I fail %0 recognize what public interest has been gained by this decision, 1
recognize whet the public has lost in the past month. First snd foremost, the countless
howrs committed by Commission staff, business and industry represeniatives, as well as

consumer growps, have yet to bear results fo- consumers and taxpayers. Also, the

firoposcd agresmeats with APS and TEP wowld have collectively given ratepayers an
sitanded cost recovery figures. Meanwhile, SRP customers are enjoying & 5.4% rate
dacrease a3 SRP’s mwket affilite gains valusble experience clsewhere. As the
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ission now docidos to revisit the Rules, any proposed changes will be nnnimnal at
sbecnt a complete reversal of policy.

,.' Some have questionod the success of eleciric cumpetition in other staies.

i jng that becauss of the shortfalls and miscomings experionced in those arcas, the

surromnding implersentation of our own competition rales is nol waranted. 1

esn only hope that Decision No. 61311, which hes toppled Arizons from the forefront in

tackiing and sidressing the complex issue of deroguistion, doos not signal its end. Not

only hes the Arizona Supreme Court upheld our authoricy 10 advance the policies of

. oomeumere choice and competition, but the Arizona state legislaturs has recognized ACC

suthos y a8 well Soveral electric wtility companics unsuccessfully challonged the
Conunission’s suthority to procesd with such policy, aed it is vital that subsequest
Commnission action does not give rise 1o farther litigation.

As & rosult, 1 belicve that the decision w0 reconsider Docision No. 61272 and
vacate Decision No. 61309 is so improper method of staying the Rules. Contimity of
government is important for stab.lity within our society. But what message is senl to
iwvesters, businesscs and conssmers - both within and owtside the state - when the rules
and lsws governing comgatition can be changed ovemigint by the outcome of an election?
Will this Comsnission rewrite its rules afler the next election? And finally, what legal
sifications con we expect from staying alrendy adopted rules?

Commission Staff has performed admirably in gathering information from all
interonted partios and working %0 incorporate their views, 80 much so that it was willing
o “vontravens”™ the Heoaring Division’s August 11, 1998, Procedural Order in subnutting
additionsl chwages 10 the Rules. Unlike the characterization implied by the Order, such
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changes were made a3 a result of public comment seesions, issues raised during

course of Catificsse of Convenience and Neowssity procecdings, as well a3

o roquostod directly by the Secrotary of Staie. It is unformmete that this
1+ iiaion reflects poordy on the Commissioners” trust and relisnce in Staff's input and
and % the exient that more scrutinyy and analysis will be needod as 2

ot of the stay, I encourage Staff to continue and exhibit the profees.onsl manner in
which they have conducted themseives throughout this process.

', ‘Nobody quastions the fact thet restmacturing Arizoas’s ehectric marketplace is &
highly complex and continually evolving proposition. As such, there are issues that will
ummwmhwummumm
ol :Mhmbwm As a proponemt of
’Wlstmmmm:mmwm

, kmbwing. et the sooner We can implement Tules, the soomer we can
dissominate consumer education, allow for a phase-in / transition periods snd provide
wabaing whe nended. If we wait 100 much longer, adopting amother stale’s plan won't

Y.

'Maummmmm;mmummmmm For
. this reason, a8 well as those aircady expressed above, 1 respectfully dissent.




clafify the parties’ understanding of the purpose and scope of the

coufy’s stay order dated December 1, 199§:

{} IT IS ORDERED:

w 1. The December 1 stay deals solely with the insufficiency of

_advighce notice of the proposed December 3 hearing before the

Co ration Commission.

2. The notice period of four bus_ness days as provided by the

"Gbrpqration Commission’s Procedural Order of November 25 is unduly

restrictive and violates constitutional due process rights of
electric customers as asserted by the Attorney General.

3. The stay order does not prevent the establishment of a new

 hearing date before the Corporation Commission, either by mutual

"_i§§§§ieﬁt of the parties or by order of the Commission, subject to

reasonable notice. However, the parties are entitled to a reasonable

and adequate period of time in which to gather, evaluate, and

: p:dphibﬁevidence.for presentation at the Commission hearing.

4. The court does not pass judgment in this proceeding on the

merits or the substance of the proposed settlement agreements with

S Kti;bna Public Service Company and Tucson Electric Power Cowpany.

 DATED this __ 4y day of December, 1998.

Cnarles E. Jones
- Vice Chief Justice

TQ:




