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PLEASE STATE YOUR NAME, OCCUPATION, AND BUSINESS 

ADDRESS. 

My name is Starla R. Rook. I am employed by Qwest Corporation 

(Qwest) as Manager -Policy and Law. My business address is 5090 N. 

40’” Street, Room 425, Phoenix, AZ, 85018. 

PLEASE REVIEW YOUR WORK EXPERIENCE, EDUCATION, AND 

PRESENT RESPONSIBILITIES. 

I have been continuously employed by Qwest and its predecessor 

companies, U S WEST and Northwestern Bell, since 1974. I have held a 

number of management positions in various departments, including 

Engineering, Regulatory, Retail Markets, and most recently, Policy and 

Law. I have a certificate in Program Management from Denver University. 

My current responsibilities include developing testimony, conducting 

research, responding to interrogatories, and assisting in pre-hearing 

preparation. The primary focus of my work for the past four years has 

been on gathering data and facts on IntralATA Toll‘, Operator Services, 

Directory Assistance, and Basic Exchange competition within the former 

U S WEST fourteen state operating region, performing analysis on the 

information, and integrating in-depth competitive intelligence into pre-filed 

testimony. 

HAVE YOU TESTIFIED IN ARIZONA PREVIOUSLY? 

’ Throughout this testimony, the term ‘‘toll’’ is used interchangeably with the term “long distance.” 
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No, I have not; however, I have been actively involved in the preparation 

of written testimony in Docket No. T-I051 B-99-0105, Qwest’s rate case 

proceeding. 

WHAT IS THE PURPOSE OF YOUR TESTIMONY? 

My testimony will respond to the proposal put forth by Midvale Telephone 

Exchange, Inc. (Midvale) in this proceeding for authority to expand the 

local calling areas between Midvale’s Cascabel exchange to Qwest‘s 

Benson and San Manuel exchanges.* 

DOES QWEST SUPPORT THE EXPANSION OF LOCAL CALLING 

AREAS SUBMITTED BY MIDVALE IN THIS DOCKET? 

No, it does not. Qwest believes that substantial calt volumes and a 

mutual community of interest must be demonstrated prior to establishment 

of an extended area service (EAS) route. Otherwise, individuals who, 

though required to pay for the service, will make little or no use of it, while 

others, who make substantial use of the service, will pay little for it. An 

analysis performed by Qwest illustrates that only a few Qwest customers 

call Cascabel each month. Midvale’s proposal will provide little or no 

benefit to Qwest customers, yet Qwest customers will be asked to bear 

the financial burden of the proposed calling area expansion. 

In addition, Qwest is concerned about the precedence established, should 

the Arizona Corporation Commission (Commission) allow the creation of 

overlapping local calling areas such as Midvale has proposed. In other 

* Direct Testimony of Don C. Reading, Midvale Telephone Exchange, Page 22. 
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states where overlapping calling areas have been implemented, 

entrepreneurs have illegally “bridged” calls between the local calling 

routes to bypass legitimate toll and access charges. The potential for 

illegal EAS bridging becomes even greater once the sale of certain Qwest 

exchanges to Citizens Utilities Rural Company (Citizens) is finalized and 

optional two-way local calling is established between the San Manuel and 

Tucson exchanges. EAS bridging is in direct violation of Qwest’s tariffs 

and deprives Qwest of legitimate and substantial sources of revenue. 

For these reasons, Qwest is opposed to Midvale’s proposal and 

recommends it be denied. 

1. PROCEDURAL HISTORY 

WHAT IS EAS? 

EAS is a service that altows customers in one local calling area to call 

customers in another local calling area for a flat monthly charge without 

regard to number or duration of calls. The amount customers pay for EAS 

does not vary with their usage of the service. If EAS is not in place, 

customers calling from one local calling area to another local calling area 

do so using toll service or dedicated facilities. The charge for toll service 

may vary depending on the number and duration of calls to the other local 

calling area, or on the time of day the call is placed. 

WHAT FACTORS HAVE HISTORICALLY BEEN CONSIDERED WHEN 

EVALUATING WHETHER EAS SHOULD BE PERMITTED BETWEEN 

LOCAL CALLING AREAS? 

I i 3 
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A. .In Docket No. E-1051-93-183, Qwest‘s 1993 rate case, factors such as 

public input, call volume and direction, socio-economic linkages, and 

contiguity were analyzed to determine whether there was sufficient 

community of interest to warrant EAS expansion in several  exchange^.^ 

Q. DID THE COMMCSSION SPECIFY HOW THE LOST REVENUE 

-ASSOCIATED WITH EAS EXPANSIONS PROPOSED IN DOCKET NO. 

3,E-1051-93-183 SHOULD BE RECOVERED? 

A. Yes. The Commission, in issuing its decision in the case, indicated that 

foregone revenue should be recovered through the rate design of the rate 

case4 The Commission also indicated that in future cases, communities 

desiring to be added to an EAS route “may have to pay their own share of 

that additional foregone toll revenue, instead of requiring all of 

U S WEST’S customers to pay.”5 

Q. ‘DO ARIZONA RULES PROVIDE GUIDELINES TO BE USED IN 

.DETERMINING IF ESTABLISHMENT OF EAS BETWEEN LOCAL 

CALLING AREAS IS JUSTIFIED? 

A. No. Following resolution of Qwest’s 1993 rate case, the Commission 

hosted an industry workshop to explore issues surrounding EAS in 

Docket No. E-1051-93-183, In the Matter of the Application of U S WEST Communications, Inc., 
A Colorado Corporation, For a Hearing to Determine the Earnings of the Compay, The Fair Value 
of the Company for Ratemaking Purposes, To Fix a Just and Reasonable Rate of Return Thereon 
and to Approve Rate Schedules Designed to Develop Such Return, Decision No. 58927, January 
3, 1995, Page 112,. 
ID, Page 115. 
ID. 
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Arizona.' Participants included representatives from the Commission, 

including Commissioner Weeks and Mr. Bob Gray, MCI, AT&T, Sprint, 

and Qwest. The general consensus at the conctusion of the workshop 

was that the EAS areas established in Qwest's 1993 rate case were far- 

reaching enough that future EAS expansion would not be necessary for 

some time. Consequently, a formal rulemaking proceeding was not 

initiated and there are currently no rules which address the factors to be 

considered when establishing EAS areas in Arizona. 

DOES QWEST RECOMMEND THAT SUCH RULES BE 

ESTABLISHED? 

Yes, especially if the Commission is now reconsidering its stance 

regarding US. Adoption of rules to be applied uniformly to alt 

telecommunications providers in the state will ensure that future EAS 

proposals are in the public interest. Guidelines addressing standardized 

criteria to determine whether a community of interest exists, EAS costing 

methodology, and cost recovery mechanisms have become increasingly 

necessary as telecommunications competition has escalated in the state. 

Local exchange companies are continualty searching: for ways to enhance 

their value proposition to consumers. One avenue to accomplish this is 

through expansion of local calling areas. EAS requests wilt also become 

more prevalent as smaller communities are incorporated into larger metro 

areas. Qwest recommends the Commission initiate a rulemaking 

proceeding to address EAS rules. 

If. COMMUNITY OF INTEREST 

____ ~ _ _ _ ~  ~ 

The workshop was held on July 12, 1995. 
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DOES MIDVALE CONTEND THAT A COMMUNITY OF INTEREST 

EXISTS BETWEEN ITS CASCABEL EXCHANGE AND THE QWEST 

EXCHANGES OF BENSON AND SAN MANUEL? 

Yes. Dr. Reading, in his testimony for Midvale, indicates that Benson is 

the commercial center for Cascabel and that usage studies performed by 

Midvale demonstrate that Cascabel customers make 8.5 calls per line per 

month to Benson and 2.5 calls per month to San M a n ~ e t . ~  Mr. Lane 

Williams, also testifying for Midvale, expressed that Cascabel customers 

must now pay a toft charge to call essential service providers such as 

schools, businesses, medical facilities, etc.8 

DOES QWEST AGREE WITH MIDVALE THAT CALL VOLUMES FROM 

CASCABEL TO THE QWEST EXCHANGES OF BENSON AND SAN 

MANUEL ARE SIGNIFICANT ENOUGH TO WARRANT EAS? 

No. While there appears to be notable call volumes from Cascabel to 

'Benson, based upon the data in Dr. Reading's testimony described 

above, the same cannot be said for the Cascabel to San Manuel route. 

Two and a half calls per month from one exchange to another cannot 

reasonably be considered significant. 

DID MIDVALE SOLICIT DATA FROM QWEST TO DETERMINE 

WHETHER A COMMUNITY OF INTEREST EXISTS FROM THE QWEST 

EXCHANGES IN QUESTION TO CASCABEL? 

Don C. Reading Direct Testimony, Page 22. 
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DID MIDVALE PRESENT ANY DATA TO THE COMMISSION RELATIVE 

TO THE IMPACT ITS EAS PROPOSAL MIGHT HAVE ON QWEST AND 

ITS CUSTOMERS? 

No. 

HAS QWEST PERFORMED AN ANALYSIS OF THE CALL VOLUMES 

FROM THE IMPACTED QWEST EXCHANGES TO THE MIDVALE 

EXCHANGE? 

Yes. Qwest has analyzed call volumes from its Benson and San Manuel 

exchanges to Cascabel to determine the level of interest among Qwest 

customers. This analysis is summarized on Confidential Exhibit SRR-I . 

Call volumes from Benson and San Manuel exchanges to Midvale’s 

Cascabel exchange were extremely low during the study period, indicating 

that customers in these Qwest exchanges make very few calls to the 

Midvale e~change.~ As indicated in Confidential Exhibit SRR-1, fewer 

than 2% of Qwest customers in the Benson and San Manuef exchanges 

called Cascabel in the months studied. These call usage patterns indicate 

no demand for expansion of the local calling area from the Qwest 

exchanges to the Midvale exchange. From Qwest customers’ 

perspective, based on the study data, EAS to Cascabel would be an 

unnecessary and unwanted service. If forced to pay for it, Qwest 

Mr. Lane Williams Direct Testimony, Page 4. 
Normally, Qwest‘s analysis of EAS proposals includes a review of how many customers make 

two or more calls per month to the petitioned exchange in a given study period. In the case of 
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customers would in essence be subsidizing another company’s customers 

while receiving little or no benefit from the service. Qwest does not 

believe this to be sound public policy. Hence, it is Qwest’s 

recommendation that Midvale’s proposal be denied. 

111. ILLEGAL EAS BRIDGING 

Q. PLEASE DESCRIBE WHAT IS MEANT BY ILLEGAL EAS BRIDGING. 

A. A company engaged in EAS bridging illegally uses a combination of a line, 

call forwarding services and possibly its own equipment to complete calls 

between two or more overlapping EAS areas without incurring access 

and/or toll charges. Thus, the company essentially builds a “bridge” 

between EAS areas to avoid toll charges. 

Q. SHOULD THE POTENTtAL FOR EAS BRIDGING BE CONSIDERED BY 

THE COMMISSION IN DETERMINING WHETHER REQUESTS FOR 

EAS SHOULD BE APPROVED? 

A. Yes. Unfortunately, EAS bridging is a form of illegal arbitrage that is 

difficult to detect and, once detected, difficult to eliminate. For example, 

an EAS bridging case in Colorado in which the Colorado Public Utilities 

Commission, individual commissioners, and U S WEST were defendants, 

took almost four years to resolve. Ultimately, the case was escalated to 

the state Supreme Court, who ruled in favor of the defendants.’’ Exhibit 

SRR-2 contains a copy of the Colorado Supreme Court Decision. To 

Midvale’s request, however, call volumes were so low as to require Qwest to base its analysis on 
the number of customers making at least one call per month. 
lo Supreme Court, State of Colorado, No. 965A417 and 965A418, April 13, 1998. 
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avoid such activity occurring in Arizona, the Commission should include in 

any evaluation of a proposed EAS route the potential for illegal EAS 

bridging. 

PLEASE EXPLAIN IN MORE DETAIL HOW PARTIES MAY TAKE 

ADVANTAGE OF OVERLAPPING EAS AREAS TO AVOID TOLL AND 

ACCESS CHARGES. 

Normally, when a customer wishes to call beyond his or her local calling 

area, the call is handled by a toll provider. The end user is billed toll 

charges for the call and the toll provider is billed switched access charges. 

Overlapping locat calling areas allow companies to illegally bridge local 

calls so that the end user avoids paying toll charges and the bridger 

avoids paying switched access charges. Using the Midvale request as an 

example, the local calling areas of Benson and San Manuel wilt overlap 

into Cascabet if the proposal is approved. Midvale’s plan will result in 

local catling between San Manuel and Cascabel and Cascabet and 

TBenson. However, toll charges will continue to apply for calls between 

Benson and San Manuel. This is demonstrated on Exhibit SRR-3. An 

EAS bridger could subscribe to local flat rated access lines in Cascabel, 

and use computer equipment and/or call forwarding services to forward 

calls between Benson and San Manuel, allowing customers in those 

exchanges to bypass toll charges. This scenario is depicted on Exhibit 

SRR-4. 

IS THERE ANOTHER FACTOR RELATING TO THE POTENTIAL FOR 

TOLL ARBITRAGE THAT THE COMMISSION SHOULD CONSIDER 

WHEN EVALUATING MIDVALE’S EAS PROPOSAL? 

9 
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Yes. Qwest is in the process of selling the Benson exchange and the 

Mammoth wire center in the San Manuel exchange to Citizens." As part 

of the Joint Stipulation entered into between Qwest, Citizens, and the 

Commission Staff associated with the sale (attached as Exhibit SRR-5}, 

Qwest and Citizens agreed to implement optional two-way local calling 

between the San Manuel exchange and the Tucson metropolitan calling 

area.12 If Midvale's immediate EAS request is approved, calls between 

San Manuel and Cascabel will also be local. Once these two separate 

actions are completed, parties located in Benson could illegally bypass toll 

charges for calls to Tucson or any of the exchanges included in Tucson's 

local calling areal3 by subscribing to an EAS bridging service located in 

Cascabel and San Manuel. The EAS bridger could receive calls from 

Benson, transfer them to Cascabel, transfer them to San Manuel, and 

then on to Tucson. In that way, all legs of the call wilt be local (Benson to 

Cascabel, Cascabel to San Manuel, and San Manuel to Tucson) and no 

toll charges will be incurred. This is depicted on Exhibit SRR-4. The 

potential for toll arbitrage in conjunction with provisions in the 

QwesUCitizens sate of exchange agreement should also be carefully 

considered by the Commission when evaluating Midvale's request for 

EAS expansion. 

'' Docket Nos. T-010516-99-0737 and T-O1954B-99-0737, In the Matter of the Joint Application of 
Qwest Corporation and Citizens Utilities Rural Company, Inc. for Approval of the Transfer of 
Assets in Certain Telephone Wire Centers to Citizens Rural and the Deletion of Those Wire 
Centers From Qwest's Service Territory. 
l2 Docket Nos. T-010516-99-0737 and T-01954B-99-0737, Joint Stipulation, August 8, 2000, 
Page 8. 
l3 Tucson's local calling area includes Coronado, Green Valley, Marana, Robles, Tubac, and Vail. 
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Q. WHAT IS THE POSSIBLE IMPACT ON TELECOMMUNICATIONS 

COMPANIES AND THEIR CUSTOMERS IF OVERLAPPING EAS 

AREAS ARE APPROVED AND EAS BRIDGING OCCURS? 

A. Legitimate telecommunications companies will lose revenues, as usage- 

based toll and switched access services are replaced with flat-rated local 

access and call forwarding services. The effect of the resulting revenue 

shortfall may mean higher rates for consumers. This was substantiated 

by the Washington Utilities and Transportation Commission in issuing its 

Order against an illegal EAS bridger in that state: 

The Commission also agrees with the Public Utilities 
Commission of Utah in a case where it evaluated the legality 
of EAS bridging and set forth strong policy reasons against 
EAS bridging: 

“This is not a case of small, virtuous Davids being set upon 
by a powerful, evil Goliath out to crush legitimate 
competition. These respondents are offering no innovation 
in service or technology. This is a case of these 
respondents setting out to exploit a legal anomaly which was 
created by this Commission in an effort to promote equity 
between telephone service providers and customers. These 
respondents are turning the Commission’s effort to promote 
equity on its head. For their own profit, they are enabling 
some USWC (U S WEST) customers to realize savings to 
which they are not entitled. In the process, these 
respondents are depriving USWC of revenues which it would 
collect otherwise, and they are competing unfairly with 
authorized resellers of MTS [message toll service or long 
distance1 service who abide by the applicable USWC tariffs. 
They also do not contribute revenues which would otherwise 
go to the Universal Service Fund, thus potentially saddling 
telephone service subscribers in outlying areas of the state 
with higher costs than they would incur otherwise. 
Respondents’ service is, in short, contrary to the public 
interest.’’ U S WEST Communications, Inc. v. Bridge 

1 1  
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Communications, Inc., Docket No. 93-049-20, Utah Public 
Utilities Commission (August 19, 1 994).14 

In addition, illegal EAS bridging causes call volumes which would 

otherwise be transported over the toll network to instead be handled by 

local trunks and switches which may not be sized to handle the increased 

traffic. The increased local call volumes could jeopardize the integrity of 

the locaf network, resulting in busy line conditions for end users. 

Q. PLEASE PROVIDE DETAILS OF QWEST'S EXPERIENCE WITH 

ILLEGAL EAS BRIDGING IN OTHER STATES. 

A. Qwest encountered a non-profit organization in Washington whose 

members paid an $8.00 initiation fee and $8.00 monthly dues for which 

they were allowed to use a private telecommunications system operated 

for their exclusive use. Access to the system was limited to 30 calls per 

month. Some members subscribed to Qwest services that allowed them 

to transfer calls and "donate" their lines to the non-profit corporation, 

where they were connected to the private system. The organization 

utilized computer equipment which enabled calls to be transferred 

statewide. The calls were of a distance as to qualify as toll calls, but 

because of the use of overlapping EAS areas and the call transfer 

function, these calls were completed without payment of toll charges by 

subscribers or access charges by the non-profit organization. The 

Washington Utilities and Transportation Commission initiated an 

investigation into the organization's activities, determined that it was 

engaged in unlawful EAS bridging, and ordered it to cease and desist 

l4 Washington Utilities and Transportation Commission, In the Matter of Determining the Proper 
Classification of United & Informed Citizen Advocates Network, Docket No. UT-971515, Final 
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from conducting such activity.15 The Washington Commission Order is 

attached as Exhibit SRR-6. 

The Utah case cited previously by the Washington Commission resulted 

from a complaint Qwest filed with the Utah Public Service Commission 

against two illegal EAS bridgers who were offering service in overlapping 

EAS areas. Subscribers to the service dialed a local number, entered a 

Personal Identification Number, then dialed a telephone number outside 

of the local calling area. For this service, subscribers were charged $.25 

per call, regardless of the length of the call. To provision the service, the 

EAS bridgers purchased business access lines with call transfer 

functionality from Qwest. The Utah Commission found the EAS bridgers 

to be “illicit resellers of U S WEST’s service,” operating in violation of 

U $ WEST’s tariffs, and authorized U S WEST to disconnect service. The 

Order issued by the Utah Commission is attached as Exhibit SRR-7. 

In Colorado, Qwest filed suit against three companies providing illegal 

EAS bridging services in Qwest’s service area. The illegal EAS bridgers 

ultimately took their case to the Colorado Supreme Court, alleging that 

they were not providing “interexchange telecommunications services,” 

despite a Colorado Public Utilities Commission ruling to the contrary. 

They contended they should not be required to purchase services from 

Qwest’s Access Service Tariff. The Supreme Court upheld the PUC’s 

ruling and ordered the companies to comply with all applicable tariffs, 

Cease and Desist Order, February 9, 1999. 
l5 Docket No. UT-971515, In the Matter of Determining the Proper Classification of United & 
informed Citizen Advocates Network, Commission Recision and Final Cease and Desist Order, 
February 9, 1999. 
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specifically, the Access Service Tariff.'' (See Exhibit SRR-2 for the 

Colorado Supreme Court's Decision.) 

IS EAS BRIDGING AS YOU'VE DESCRIBED IT IN VIOLATION OF 

QWEST'S ARIZONA TARIFFS? 

Yes. Language in Qwest's Exchange and Network Services Tariff, 

Section 2.2.1 C. 4. states: 

A customer shall not provide switched voice or data 
communications between local exchange areas, 
including the bridging of Extended Area Service 
(EAS) zones, using underlying services from this 
Tariff or the Exchange and Network Services Catalog. 
Providers of interexchange service that furnish 
service between local calling areas, must purchase 
services from the Access Service Tariff for their use in 
furnishing their authorized intrastate 
telecommunications services to end user customers. 

In addition, Section 6.1.2. D. 2. b. of the Competitive Exchange and 

Network Services Administrative Guidelines defines fraudulent use of toll 

service as: 

The obtaining, or attempting to obtain, or assisting 
another to obtain or to attempt to obtain MTS, by 
rearranging, tampering with, or making connection 
with any facilities of the Company, or by any trick, 
scheme, false representation, or false credit device, 
or by or through any other fraudulent means or device 
whatsoever, with intent to avoid the payment, in 
whole or in part, of the regular charges for such 
service. 

l6 Supreme Court, State of Colorado, No. 96SA417 and 96SA418, April 13, 1998. 

14 



1 

2 

3 

4 

5 
6 
7 
8 
9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

Arizona Corporation Commission 
Docket No. T-02532A-00-0512 

Qwest Corporation 
Direct Testimony of Starla R. Rook 

March 15,2001 

Qwest’s Access Services Tariff also contains provisions designed to 

prohibit arbitrage such as that employed by illegal EAS bridges: 

Providers of interexchange service that furnish 
service between Local Calling Areas must purchase 
services from this Tariff for their use in furnishing their 
authorized intrastate telecommunications services to 
end user customers and for operational purposes 
directly related to the furnishing of such services. 
(Section 1.1) 

While tariff protections exist, it is very difficult to identify illegal €AS 
bridging, as it requires a knowledge of how the customer is using the local 

access line and proof that the intent is to bypass toll and switched access 

charges. Consequently, it is far better to avoid the opportunity for illegal 

EAS bridging by not allowing overlapping local calling areas than to try to 

rectify the problem through Commission and Court intervention after it has 

occurred. 

Q. HAVE PREVIOUS ACTIONS BY THIS COMMISSION PROHIBITED 

ILLEGAL EAS BRIDGING? 

A. Yes. The Commission has avoided establishing overlapping local calling 

areas, thereby eliminating the possibility of illegal EAS bridging. However, 

as the number of EAS requests is likely to increase, it is important that the 

Commission be aware of the potential for illegal €AS bridging when 

evaluating whether proposals are in the best interest of Arizona 

consu mers . 

IV. CONCLUSION 

15 



Arizona Corporation Commission 
Docket No. T-02532A-00-0512 

Qwes t Corpora tion 
Direct Testimony of Starla R. Rook 

March 15,2001 

1 

2 Q. 

4 A. 

3 

5 

6 

7 

8 

9 

10 

1 1  

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

PLEASE SUMMARIZE YOUR TESTIMONY 

Qwest recommends that a separate rulemaking be initiated to address the 

need for standardized criteria to be applied uniformly to all 

telecommunications providers when determining whether the expansion of 

local calling areas is in the public interest. Midvale has not demonstrated 

that a community of interest exists between its Cascabel exchange and 

the Qwest exchange of San Manuel. Furthermore, a study of Qwest call 

volumes to Cascabet indicates that fewer than 2% of Qwest customers in 

the Benson and San Manuel exchanges make more than one call to 

Cascabel per month. The calling volumes clearly show there is simply no 

advantage to Qwest customers in Midvale’s proposal. 

In addition, Qwest urges the Commission to carefulty consider the 

potential for illegal EAS bridging and toll arbitrage presented by this and 

future EAS proposals. Midvale’s proposal will result in a calling structure 

which has, in OtheF states, proven advantageous to those who illegally 

desire to bypass toll and access charges by bridging overlapping local 

calling areas. Illegal EAS bridging requires significant Company and 

Commission resources to uncover and arrest and has resulted in millions 

of dollars of lost toll and access revenue for Qwest in other states where it 

has occurred. Based on this experience, Qwest has found that it is far 

better to avoid any and all possibilities for EAS bridging than to try to 

correct the situation later. Actions taken by the Commission in this case 

will impact future applications and as such, should be carefully considered 

in terms of the precedence being set. 
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1 

2 Midvale’s EAS proposal. 

For the above-stated reasons, Qwest recommends the Commission deny 

3 

4 Q. DOES THIS CONCLUDE YOUR TESTIMONY? 

5 A. Yes, itdoes. 
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The discr icr  eocrt consolidated AviComm, Qwest Corporation - SRR-2 

Exhibits of Starla R. Rook 
Utrlities Commission, No- 96CV341 (Denver Disc. 5 of 33.d'y$yh 15.2001 

L c ?a%p ' . 
19961, and +urrrain Solutions Lcd- v. Public Utilities 

ComissionJ, No, 96CV240 (Denver Disc. Cc- Sept.  26, 1996) to 

dereraune uhethes appellanrs Mounzarr. SoLutions Ltd., Snc. and 

be rtquired t a  puchase CehphOne Services froa U S West's Access 

Servsce Tariff o r  be alloued f o  canrime to purchase from U S 

Wesc's Exthange and Nstworfc SeEvices Tariff. 

appealed a e  discrict c 0 u r C ' s  ruling aff;rrzurng the decisiaa of 

The appellancs 

che P u b l i c  Urilicies C o ~ S S l O n  (PUC) that: Providers provzded 

"Larerexchange celecowmunicatlons services.' as defined by section 

40-L5-102(12), 17 C . R . S .  (1993) 8 and IUUSC purchase service from 

the Access Sewace T a r i f f  - We have j U i S d a C t i O A  ovet t h i s  appeal 

puzsuat co secc:ioa 40-6-115t51 31 C.R.S. (19471. We now affi-m 

the ]odgment of the d i s C r L c C  c o w t .  

I. 

FOE telephone purposes, Colorado i s  divsded into geogtaphic 

regions called Plocal c d l i n g  azeas. 

calling-areas, local exchange carriers (LECs) such as U S West, 

Wlrkin those Local 

J 

See RuLe 2.33 of che Commission's Rules on Telephone Service 
Proviaezs azd Telephone Uci l i r i e s ,  4 CCA 723-2 (1998). Local 
callrng ateas are approved by che PUC pursuant to seccion 40-15- 
206, 17 C.R.S. (1993). 
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I. provice y l u u i t e d  local cal l ing  service f o r  a 1 

When a cuszozper uishes to call beyond his or hec ~ ~ ~ ~ ~ 6 ~ ~ 3 ~ ~ ~ ~ ~ h 1 5 . 2 0 0 1  

area, rbe call is generally haadled by an inrerexchange carrier 

(ZXC].. These interexchange calls are billed a t  a per-nixte 

charge w h x h  che cus~:omet pays to che IXC. In turn. Che IXC 

cornpeasares the LEC at the originating and rasninating end of the 

call through payment of "access chuges." These access charges 

are a sauce o f  revenue to ckra LECs kib~ck helps defray the COSE 

of groviciLng local ex=bange service, aud are taken .into account 

by rhe POC ia s e t t i n g  races. 

The Providers in a i s  case s e l l  a service wh&cb allows a 

subscriber t o  place intrastate telephone calls outside chat 

subscsiber's local callrng area u i t h o u t  incurring long-disrance 

r o l l  charges. 

areas patcially ovetlap and a Provider's office i s  located within 

chs area o f  overlap. 

che sane local calling area. 

same local calling area, bur Denver a j d  Longmoat are nat. 

x l ives in Longmorrt and wishes to cal l  Y w h o  Lives in Denver. 

X calls Y directly, 2C has made an incezeScbanqe call and p-ays a 

per-xuiaute charge- 

X places a local caU 'Lo the Provzder Laczzea in Boulder w k c h  

This service as passible uhea EWO local calling 

For example, Langmont: and Boulder are in 

Boulder ar-d Denver are also La the 

Assume 

If 

If X is a subscriber of a Frovide:, however, 

I 
' - See 4 CC8 723-2-2.33 (1998); § 40-1S-L02(3) 17 C.R.5- (1993). 

6 
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Provider patches coqecher Cuo local phone calls Co make what 

would otherwise be a t o l l  Call. X pays a flat gate KO tkc 
$ 

Provider which i s  less than the tall raze would be. The 

Providers charge their c~szonaers a flac, mcnrhly f a t e  for chis 

''call transfer service" because no long-discace cnarge AS 

incurred. 

use of c&e Providers' o m  coarpurers i n  conjuncEior, u ~ t h  cerrain 

The ca l l  t z a s z e r  service i s  made poss ib le  through rhe 

purchased U S West szmices under U S Wesc's Exchaziqrge and Necwork 

Semices Tariff- Thus, d e  Providers enahlt rheir subscribers to 

make incecexchange calls withour: incurring any long-distance 

chatges . 
On OctQber 28, 1994, the Providers f i l e d  an Application f o r  

Declaratory Order with the PUC puzsuant PO Rule 60 of the PUC's 

Rules o f  Practice and Procedwe. See 4 CcR 723-1-iiO (19961 - The 

Providers sought, inter alia,  a declaraciorr chat &e Providers 

did not provide "iarerexChange telecommunicaciorrs serviceaM 

pursuanc EO secxioa 40-LS-102(12) and thus were nof required ta 

purchase services from U S West's Access Service T a r i f f .  

Nunerous parries ineerveaed inclucring U 5 We-sE, IXCs, several 

small LECs, and AviCom, Inc.  (AviCoarnrlr a campany rrhac provides 

a similar service 'zo chat. of che Providers' call transfer 

setvice. 

T h i s  mat%= was referred to a~ adarinistsative law judge 

(ALJ), and tbe  Providers and che appellees Proved f o r  summa~y 

7 



required to puzchase suitched access f rom U 5 Wesr pursuant co 

chc Access Se--ice TaOaff .  The ALJ reasoned that if he were to 

aat i -d isct imir ! t ios  provisions of  seczlons 40-15-105 and 40-3- 

106(l) (a] 8 17 C . R . 5 -  (1493) - 
The PVC adopted sese recornendations and held that che 

Providers were i n  violatroa of the Exchange and Network Services 

Tariff because rhey resold t o  cusfamezs sernces uhich could not 

be resold by the cerms or2 the t a r i f f .  The PUC srired that the 

Providers could no longer purchase services frora the Exchange and 

Network Services Tar i f f  because allouuvJ rhaa to do sa would 

result in illegal preferences or discriminaciaa. 

construed the phrase, "priced basad upon usage," in che 

definicion of "lncerexckange teleccmnumicar&ons servicesM in 

seccion 40-15-102{12) Za be merely descriptrve and T i O t  lanquaqe 

which exempted the Providers from -e definicion. 

The PUC 

Therefore, rhe 

PUC sraced. the Providers could be required to purchase services 

from U S West's Access Service Tariff because cchey pravidea 

"incerexchanqe telecoumunicatiozs s a r t t i c e ~ ~  as definad by statufe 

05 the functronal equivalent thereof. The PUC concluded by 

holding chat chis maccer was an adjuctication aad not a =le- 



Before we reach che Suhsranrfve issue i n  chis appeal, we 

musz address tksee greliainazy mattets raised by rhe parties: (1) 

whethar the Federsl TeLecaamunication Act o f  1996 preempts state 

law; (21 whether summary judgmex was lmpraperly Granrad; and (31 

.whether the PUC engaged ia intproper rula-making. 

A. 

The Provrders contend that che Federal Teleco-ications 

A m  of  1996, Pub. I;. No. 104-104, LIO Scat. 56 (19961 (1996 k c ) ,  

appliss m this case and peamots any t a r i f f  rhaz is concrasy EO 

the 1946 -kc. T4c 1996 AcC places on focal exchange carriers cbe 

"ducy not Ea psohibic, and nor: ca impose uxeasonable or 

dxscrixrtinatory C O A ~ . L C ; ~ O ~ ~  or limitarions anv the resale of i c s  

telecoscuuuuicaeions services." 47 U-S.C-A. S 2 5 1 ( b ) ( I )  (1991 d 

Supp. 19971. 

Absent clear legislative inr;snc to rhe concrazyf stacures 

are given prospective application only. - See Bennett v- New 

Utilities commissiws in ocher stace3 have reached Ehe same 

9 
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Jetsey, 470 U.S. 632, 639 (L985); Smith v .  Cole  

Gas CO., 794 C. supp. N35, 1038 (0. c010. 19921: 2 J. 

I- 

Suchetland, Scacures and Stawcory Construccio? § 41 .04  (5th ed. 

1993). The 1996 Act  was enacted Long affez rhe 1994 conrrrrencenrezc 

cf t h i s  praceediag, and as a result ,  the PUC did not  consider che 

1996 Acc. We hold that the 1996 Act i s  not  applicable to this 

case. 

E. 

The Providers argue that rhe PUC erred in granting srramrary 

~udgz~ent because disputed issues o f  aaterial fact exisced, 

namely, whether the Providers Y:lahsnif'' information as i s  

required EO be deemed a relecoiRprunications service. 

lS-102(29) defines Htelecormaunicacions sewace" as "the 

Sectian 40- 

electronic or ogtical transnrLssion o f  infosrrrarion between 

separate poiars by prearranged aeans ." The Providers concend 

thac the equipment and facilities used for the actuaL 

trransraission of informatLon belong exclusively to U S West and 

the recotd does nor: swporr; the PUC's determanation as a marter 

o f  l a w  char the Providers tr-t infomac:ioa. T h i s  acgumenr r s  

wirhout meric. 

Slnanury judgment 1s a drastic remedy and should on ly  be 

granced if there i s  a cleaz showing char no genuine issue as LO 

any zuararial facrc axrscii and The moving party LS entitled to 

;ludqment as a matter o f  l a w  

Co- v.  Conley, 938 P.2d 1141, 1149 (Cola. 1997). The moving 

See C . R . C . P .  56; Greenwood T+usc 

10 
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Once Ehe moving ?>arty has aet +cs i n i c i s l  burden, the burden 

shifcs to che nonrPovLng p a z y  ta establish char: there i s  a 

criable issue of fact- 

to all favorable infsrences ckac may be dr3wn &om the u c ~ s p U t e u  

-- See &de The nonmoving parry is entlcled 

facts, a d  a l l  doubts as t o  whether a t r i a b l e  issue OZ fact 

exists musf be resolved against the &wing parry. 

Ca. V. TaLley, 924 P-td 136, 151 (Cola. 1996). When a t r z a l  

court i s  presented wich C Z O S S - P D O ~ + O ~ S  f o r  summary judgraent, the 

courc musc consiaer each morion sepzuately, review che ream, 

See Bayou Land - 

and determine whether a genuiae dispute as Co any facr; ararerral 

to that m t i a o  e x i s t s .  

P.2d 1336, I340 (Colo. 1988); AF Property Farmership v. 

See Churchey v. Adolph Coors Co., 759 

PeparrnraC of Revnue, 852 P-2h 1267, 1270 (Cola. App. 19921. The 

facr that both parties moved far su!uIaary judgment does not 

decrease either parry's burden of proof. See Chutchey, 759 P.2d 

ar: 1340. 
_L_ 

Therefore, we nust consider appellees' xmcions for  summary 

judgmerrr separacely azzd a11 dorlbts musr: be resolved i n  favor of  

Eke Providers. See aayou Land, 924 P.2d at L51- The Providers 

acknowledge chat the c a l l  t z a s f e r  sexvice i s  not possible 

uLchour= c:he use o f  their eqrzip28enK- We agree with the A L P S  

caaclusion uhich was adopted by the PUC: 

IC i s  clear that appellants proviae a service chat 
perarics rrheir subscribers f o  originate and terninace 
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3 Qwest Corporation - S R R - ~  calls becueen callrng areas. These call: Exhibits of Rook 
c o l ~  calls. 
origiaace and tenru-uce che calls, U 5 Wesr camoc 
provide rhe connection between excnanges. 
be some interve?ntion by [the Providers] which they 
provide chrough c h a r  [premises' ] equiparent and 
software- As such, there i s  transxassion of 
information by e1ecr:mic seaas berueen separate 
palats,  even i f  :he transmission as witbin la 
Provrdet's] of f ice .  
Frovlarsj ,  such calls could net be eleczronically 
trasrsmitted baweszz she calling azeas - 

Alznwqh U s West's network 

There musc 

Wic&our che intervenzian o f  [me 

We defer to the findings o f  rhe P K  and hold rka t  the 

Providers transaat mfo-mation and provide "celecqmnlcaraons 

service'' puswnr to section '40-15-102(29). There i s  RO triable 

issue ai fact. 

C. 

AviComzn r a s e s  a preliminary jurisdicrional issue. It 

argues that  b e  PUC proceeding was a rule-aaking procedure 

conducred in violation of Che requirements prescrrbed by Colorado 

Law far  agency rule-making- W e  disagree. 

The proceeding ar: issue here was clearly adjudicatory, no t  

rule-making, had we ackmdedge that di f  f erenr; starutory 

requrremenrs apply co adjudication and rule-=king under the 

Adazaniscrative Procedure Acc. - See ) ;  §§ 24-4-102 t o  -103, 7 

C-R-s. (1997); Ciry of Aurora v. Public U t i l s .  Com'n, 785  P.2d 

1280, 1286-87 (Colo. 19901 . 
a deterzuLnatian of righcs, duccies, or obllgarioas of LdentifiabSe 

parries by applying ex+rring legal standards EO facts developed 

at a heaz&Ag conaucced f o r  che purpase o f  resolvrng Ehe 

An adjudicative proceedurg involves 

12 
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19921; C i t y  of Aurora, 785 P.23 a t  1287. In canfrasc, a "rule" 

is 'the khole ar any parr af  every agency s'tateatenc of general 

applicab$lity and furure effecr impleraentrng, interpreting, 02: 

declaring law or policy Or set t ing  for& rhe procedute or . 

practice requrrements of an agency." § 24-4-102(1S).  If a 

proceeding i s  rule-raaicfng, thsn, the agency must follow rhe 

noticef  pubLicatioa, and contexar xequiremenrs derarlsd in sectzoa 

24-4-163. 

We have recognized the reality thaz "agency grocecdlngs 

ofzen require appUcaZion of both rule-making and adjudicarory 

authority because o f  rhe nanate of rhe subject arrtccer, the issues 

to be resolved, or the Irrtetests of parries or Lncervenors-" 

Mountain States, 816 P.2d ac 284.  In order to detemine whether 

che proceeding constituces rule-making, we look co the actual 

canduct ana effect o f  che pasricular proceeding, as well as co 

che purposes f o r  w h i c h  the proceeding was broughc. See i d .  -- 
Here, che PUC applied exrsting law EO che facts o€ this case 

and -0 decisioa applied to ideatifiable parries in a declararory 

a c t i o n  broughc by che Providers- Ue rea1;Lze that the PUC's 

decision znay af fec t  other parties like AviComrn which have 

operaciorzs s h i l a r  EO chose of the Providers' call  Lransft?r 

service. However, che facr thac chis decision may have 

collateral effects upan other  providers s k i l a x l y  srtuared EO the 

13 
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adjudicarions by che judicral branch, collareral effecrs Eo t h i z d  

parties resul: from adjudicatory proceedrngs 

829 P.2d a t  1307- 

'As 2s o€ren the c8fie1% 

Dauqlas Counry, 

AviComm cices Hcrurtain %aces, 816 P.2d 278, and Home 

Builders Assaciarron o f  Hecropolitan Denver v. Pualic Utrljties 

C O L P ~ P ~ S S L O R ~  720 P.2d 552 (Colo. 19861, in supporr: of &.ts 

position- In bath c8sesJ shir c o w t  invalrdated ?E adjudrcatoty 

decisions because we found thsc rhe matters involved -rule-making 

and the PUC &d not fol low prapez rule-nrakrng proceduzes. In 

Mountain States, the PUC A i r r a t e d  the proceeding co determine 

w h i c h  telecomwnicatior, products and semzces shcruld be subjecr 

to the lntrasrare Telecomwnrcations Serolces hcc. - See Hauncain 

States, 816 P.2d at 284-85. In Hozue Builders, the PUC adopted a 

new fo&a applicahle co future permanent CustOmers w b i c h  

amended an exiscinq rule. - See Rome Euilaers, 720 P.2d at 561. 

$$owever, bath of zhese cases are reaeily distiaguishable 

from the case a t  hand. 

this proceeding was initiated by the Providers, rather tnan the 

PUC, &tough cheir request for a declazarory ordez, and AwiCaplm 

voluntarily inrerveaed In chis accioa. 

aid AOC axnena an exisring -Le, buc rather, applied exxisting 

srafutosy standards. 

cer ta in  awunt of discretion zo exercise rheir authoricy chrough 

Unlike the proceeding an kbuntain States, 

Also che PUC in this case 

Adminisrratrve agencies like the PUC have b 
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2-26 62, 66 (Colo. 19891 (scacing that an agency =ay make policy 

1 rhrocgh adjudicacLon or rule-making, bur thae: Lhe agency’s 

discrerion LS l k i t e d ) .  This case falls within that area o f  

discretion, &gent the Providers’ filing o f  a declaratory 

acrion, the PUC could have iastituced its own aeclaracory 

proceeding, see Houncain States, 816 P-2d a= 285, or chosen EO 

acr chrough rule-nakmg- Given that chis action w a s  filed and 

rhere uas 

topic, the PUC acted propexly i a  proceeding CQ resglve the case 

before l c .  

abeyance che Providers’ declaratory action while  it  initiated a 

- 

on-going rule-naaking proceeding involving chas 

The PUC vas M C  required to  dismiss or hola LA 

rule-making proceediig. The PUC acred w a r h i n  t;he bounds o f  i t s  

discretLon and we will not overturn its decision f o r  failure EO 

tzeatL =:his matcez as rule-making. 

1x1- 

A. 

Before considering rhe subsrantive issue raised by rhe 

Providers, we will summarize br ie f ly  the principles -at guide 

our analysis- 

decision is limited to determining uhether the PUC has regu lu ly  

pursued ics auchoricy, wherAer 3.c~ decision i s  jusr. Md 

reasonable, and whether its conclusions are in accordance uith 

the evidence. See 5 40-6-115(31, 17 C.R.S.  (19931; SiLverado 

Communication Cofp-  v. Public O t i l s .  COIZIZIL‘~ ,  e93 p-26 1316, 1319 

Like  tho discrict c a x t ,  OUT fevieu o f  a PUC 

1s 
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I . -- 

l and we are callea upon to decide only issues of law. In 

inzerpreting che relevant starucs and zules, we give due 

~ 

deference to the PUC’s incerpretatian because “[tlhe PUC is 

~ 

uniquely qualified throrlgh experrise derived ftom many years of 

regulatfng rhe telecannauxicaciozs industry Eo rssofve any 

asbiguicies ehar became apparenc in applying the sracurory 

criceria to particular relecomuazaicacions s e r v x e s - ”  

Offlee o f  Consumer Counsel v. Mountain Srates T d .  and Tel- Ca,, 

Coloxada 

816 P.2d 278, 287 (Cola. 1991’) ( L o b ,  J-8 dissenting): se_e also 

Iategraced Necwork ssrvs.8 ~nc. v. public uc$ls. ~oam’;l, 875 ~ . 2 d  

1373, 1377 (Cola. 199U). 

Several well established coaceprs o f  statutory constructaon - 
also CUE iura play i n  Chis case. In inrerprecing a ~ ‘ ~ a t u t e ,  we 

G-let’s Express fnc. v. Public,,Utils. C0m8n8 868 F-2d 405, 410 

(Cnlo.  1994) ,  and there i s  a presumption thac che General 

Assembly incends a just and reasonable resulr;, a § 2-4- 

t01[11 (c)# I C.8-S- (1997); Colorado-Ute f k c .  v. Public Ucils. 

camm‘n, 760 p.2d 627, 635 (Cala. 1988) .  Thus, a scaturory . 

intergrecarioa rkat defeats the legislar+ve intent aL leads to wa 

absurd resulr vi11 not be followed. See Conce v. Meyef, 882 P-Zd 

962, 965 (Calo.  L994). A ScatUte USE be read and considered as 

a whole and should be coascnaed to give consistent, harmonious, 

and sensible efSect m all of i t s  parcs- - See Gambler‘s E X P ~ ~ S S ,  

16 
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stacuter s plarn and ordinary meaniag, see Colorado Office af  

Consumer Counsel v. PubLfc U t U s .  Coarm'n, 752 P-2d 1049,  1052 

(Calo- 19881, the  inreation of  the legislature will prevall over 

a lacera1 interpretation of tee scacltte thac leads t o  an absurd 

- 

result, - See Rackague2 W. SChUtt, 914 P.2d 921r 925 ( C o l a .  1996); 

People 9. Sowaran, 812 P.2d 725, 720 (Colo. App. 1991). R i c h  th is  

backgsound la n r l n d r  we 

the ProoSdta~s.. 

CO rbe subsnuxiwe issue raisect by 

8. 

The Providers contend that they do not provicte 

8bintesexchaage telecomumications services' pursuaat ta  section 

40-15-102(121 and -us, aze not required to puscuse serviced 

Zrcx U S Wesr's Access Satvice Tarlflf. We rciject chis argutent. 

Tariffs are che &~eans by uhfch Utilities recard aad gubl-tsh 
. 

theit rates dong w i t h  a11 policies relac-g to the razes. & 5 
40-3-1C3, 17 C.R.S. (19931; U S West ComPrunicacions, Inc. v. C i t y  

of longmont, 948 P.2d 50% 516 (Cob- 1997). Tariffs ate legally 

binbiag, - see Lonqmont:, 348 P.2d at 517,' an4 the proper 

' fn LonBLDPzat, we hetld that a t a r i f f  uas not a Ystacute4 fox the 
purposes o f  abrogati&g the coumon law a l e  requiring utilicy 
companies to pay f o t  rttlocatloh casrs chat w a s  stated in garv c 
County of Denver v. 8tounr;ai.n States Telepbna h TeLegcaPh Ca., 
754 ~ . 2 d  ~ 1 7 2  ( C ~ L O -  ~ 9 8 8 ~ .  see 1.0n41~0nt. 948 p . 2 ~  a t  ' 5 ~ 8 -  
Rowever, we nored as a general proposLtion that t a t i f f s  are 
legaily binding. 

- 
-- See id. ar 517. 

I f  
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applicatfon of  tates a d  car i f  f s  i s  within the 

authoriey of  the PUC. - See I 40-3-102, 17 C A S .  (1993); 

I Sfhrerado, 893 P.2d ar 1320. 

I 

I 
In th is  case, mere are two ta r i f fs  at  issue: 11 the 

I 

Exchange aad Necwotk Sesvices T a r i f f ,  Colorado P.U.C. No. 8 

(Exchange Tacif f 1 I which provides Pot fzat-rate Local telephoner 

eervaccs; and 2) che Access Service Tari$?f ,  Colorado P.U.C. No. 

16 (Access Ta.rigf) I which provider for  EegulateQ 01 uswe-based 

tates that are gaaerally -re expasive UUII flat-zate semrice. 

The Providers currently buy their flat-rate sem$ces from 

U S Wesr puxsuaat t o  the Exchange T a r i f f .  

Generdly, an IXC operatAag w i t h i n  U 5 WBST'S serwfca area 

can coanect to the IXC's subscribers o a y  by purchasing serwice 

pursuant to U S West's Access T a r i f f  under: rare texas that are 

usage-sensitive- The Access Tari f f  h a s h e s  %witched access 
w 

services" to bsinesses that supply "interexchazaqe 
I 

telecammunicardons aetvices.* See Access Tanff .  Seccian 40-15- 

~ O t ( 2 8 1  defiaes "switched access" as "the sezvices or fac i l i t i es  

furnished-by a locaL encbange company t o  i a t e s e x w g e  providers 

uhlCn allow -ma to  use the basic exchaaqe network f o t  

- 

I 

Intarexchange telecowwnicatians services" n e w  
celephoae services, WE included in basic local 
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exchange senice,  azad which axe priced ba: 
usage. 

The Providers concend rhac they Qo not provide "interexcIaange 

celecormrr\unications services" pursuant ro section 40-15-102 112) 

because they Caacge a flat rats for tbeir services, a d  do Rot 

price t h e i r  sertrices %ssed upon wage-" 

The PUC rejected the Providers' argur~rent. Ir deterzpined 

that the psice "based upon usage" language o f  the-statute was not 

an essential element defining inceracdm.ge teleco-icatAons 

services, but satber, that me cenu was descriptive i n  aature- 

%cord.iag t o  t&e PUC, rhe interexchange telecomunicatiaas 

9ezvaces availabla i a  1987 wheu the Statute was drafted were 

priced based on wage aad the statutory language simply reflected 

that fact- Under Zbe PUC'S reasoning, the key question i s  

whether the telephone service offarad by rtre Providers i s  %et 

iacluded in basic local exchange semice." Efere, these i s  no 

dispute that rhe Providers' service is "not included i n  basic 

local eacchanga serpics." But f o r  a Provider's ability to patch 
I 

togetber two local teleghoae calls by locating i t s  business i n  

the overlap zoae bemeen two local caL1-g areas, the completed 

telephone call would be beyond chcc callar's local excfirange. FOE 

these reasons, the PUC foUryt that the Providers wefe engaged in 

supplyiag interexchange felecomrrmnicat%ofts services. 

None o f  the parties has poinred w to aay legislative 

histary regarding section BCI-15-102(121 and our o m  reseacch has 

19 
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0 40-15-102, 1987 Colo. Sess. Laws 1476# 1477-79. 

usage clearly is a matter witban the PUC's expertise, and this 

c o u r t  w i U  dafet EO the agency'g expestise on the 19B7 pricing 

pracrice. R1rrher. we are persuaded by the logic o f  *e PUC's 

conclusion rhat the staturory reference t o  pricing based on usage 

the scamcozy defirJ;sUolr. 

To reach -8 opposite carrclus%an and t o  construe flat-rate 

pricing as dispositive would lead to absurd results. As we will 

dewnstrate below, this ts t a e  for -two reasons. First, any such 
pric-g tequiremerrt could be eas i ly  cfrcuanvented as the Providers 

have done here. 
. 

S e d ,  tbe F~oviders' proposed interpretatin 

Mould conflict w i t h  other xe1e-r starutary provisions. 

W i a  respect t o  che fizsc poLulh we nate that tke Providers 

are able to price their serpLce at  a flat xafe onSy because they 

are ViolaCang the re;eftps of che Sxchunge Tatriff. The Exchange 

sexvice includirrg a resrriction limiting use to certain parties: 

eprployaes and repsesearatives, a comarUnicatia~ ceamota carrier 

the provisiaa of! oversew data message sesvica, custoW2xs who 

share local exchange service, joint users, and telephone 

20 
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found, axad the Provfdegs do not dispute, that the Providers' 

customers a= genegal subscribers who do not fall ulCAfn any of 

tke lfsred categories- A d d f t i o U l y ,  the Providers violate the 

Excnange Tar i f f ' s  prohibition an the resale af the Llac-rate 

trunk-lines - Exchange TarifZ section 2 -2.5 states that the 

service "shaU not be wed for perfoaPing 

tzamt'thag, deLiveriag, or collecrIag bay rpessitgs Hhere any 

t o l l  or coastderatlan baa been or i s  to be paid any *arty other 

parr o f  the uork of 

than [U S West) Emphasis added-) The PUC found, and the 

Providers do wt dispute, that the Prouicbrs' call criursfer 

serv%ce coastftutes a prohibited resale a f  sewices f o  the 

1381-62 (holding tesellexs are subject to I U E L S U ~ ~ ,  ra-er than 

flar, rates). Thus, %g the Providers are cozrecr that the method 
v 

of pricing i s  dispositive. Ehey cannot areec their OUII test 

because they cannot Lawfully ckarge a flat sate for zbeir 

semices . 
Secolld, as stated above, if Me were t o  accept the Providexs' 

ar-nt, absurd results would follow inclur;liag logical 

inconsistencies betwesa cha definitians in the  starute. 

"Irrtetexchanqe provider" i s  defined as 'a person uho provides 

ceLeco~auaScat~ons s e d c e s  between exchange areas" and 

HteLecwauxnications semice" is "the electronic or optical  

cransxuission o f  infoxmation bemeen sepazate point5 ay 

21 
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Providers fraFLSmif $nfarmatlan between exchange aZtasr Providers 

are clearly miazem3xcharrqe providers of telacommications 

semices." I f  we WBge to agree with che Providers' a r m e a t  that 

chey do ao't; gcovide "faterexchaage telecommunicarians semrices," 

tke resulting absutdlty i s  thar: the Prowiders would be 

"anterexclrange providers of ceLecommunicat&ons services, " while 

not providing "facerexcbaqe telecamwnicatioas services. " 
Noreover, aillowing the Providers EO continue puichasiag from 

rhe U S West Exchange Tariff rachec t&an cke Access Tazfff would 

raise che spensr o f  UscsSarinatinn uamng IXCs contrary to 

sections 40-15-10S(1~' and 40-3-106(1) (a)', 17 C.P.S. (X993). 

' StZCEiOA 40-15-105 (I) pZOV%deS: 

(11 No local e%changa p~oiidBz sttall, as to  i t s  pricing 
and provision of  accessI make or grant any preference 
o r  advantage to any pe~soa  providiug telecorarrrunicatioas 
sezvice betueen exchanges MZ subjecr any such person 
CO, not itself take advantage o f ,  any preywlce or 
competitive &sad-cage for proviQing access EO the 
locat exchange aecwork. Access charges by a local 
exchauqe pzovider shall be cast-based, as determined by 
the ~""mrissaon, but shall aot exceed it5 average prLce 
by rate element and by type oL access in  effecr in the 
state of Colotado on JULY I, 1987. 

- Section 40-3-106(1) (a) providss: 

(11 (a) Except when operac-g =der paragraph (b) of  
r h i a  subsection (1) ox pursuant to article 3-4 of U s  
cStle ,  no public urility, as to tatesI charges, 
s@bzvicc# 01: faciliries, or i n  any other respectr shall 
make 01: granr any preference or advantage co any 
corpacatioa OE person or subject any corporation or 
parson EO any pcejudice o t  disadvantage- No p u b l i c  
u t i l i t y  shall establish or maintain any unreasonable 

(continued-. - 1  

22 
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The Providers assert thaz If S West provides three identical 

services t o  me Providers' C a l l  transfer service and thoge 

s e m c e s  aze M t  ptovrded PUrSuant ta  tbe Access Tariff. 

tfrree seroieea are r O X 6 i g n  Exchange Service (=SI, &ergency 

Foreign ktckarrge Service (EFESI I and Market bepansion Line 

Service (ME&). 

Private Line Trarrspon Services Tariff, Colocado P.U.C. 80. 16 

sectioas S.3-8, 5.3.9, w h i l e  MI% is available through the 

The 

FES and EEZS are offered by U S West through i t s  

WCrhnnge T a r i f f  secrion 5 + 4 . 4 The Providess oxiginally 

conteaded before the PUC that th0 A L P S  decisioa w o u l d  have 

unintended negacAve cansegueaces em these three services, but 

tkis argtEmhat has been abaadoned on appeal- 

difference as to rates, chargea, service, facilities, 
or in aay sespect, either betweezr locali.t=ies oz as 
between any class of sesvip?. Tbe cnmmissioa has che 
power; co decerPrine bny questios of fact arislng ua-r . 

this section. 

' Additionally, the PUC scated that the Provfders aay also be 
fraudulently using U S Wesc's sezvices, see Exchange T a r i f f ,  
secz.Son 2-2.9.A-5, arid say be avoiding cont+iburlng to t&e High 
Cog= Fund, see § 40-15-208, 17 C.R.S. (1993) The PUC also gound 
thar the Providers violate secciorr 60-15-206, 17 C.R-S. (19931, 
because the Providers' service expands %ts sub$czibezs8 local 
ealliag areas w i a o u t  PUC approval. Becmse of QUE holding, w e  
need AOC address these fUxdings- 

I 
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The P X ,  bwever, fowd that these three 

aze not comparable to tbe Profriders' service- There i s  no 

evidence i A  che retard t a  supporr: the Providers' conrencron of 

comparability and rhe patties rely soLely on U S West t a r i f f s  

appended t o  the appellate briefs Eo explain how the tnree U S 

West serpices operace. 

wicfrin xhe FUC's experccise, and we have AO basis to ovucum che 

PUC's f i n d i u g  caa Compasabilaty. M O ~ e O v e r ,  because o f  the very 

natuze of tariffs, ttte iaczusion o f  HEL, FES, w E& gn me 

t a r i f f s  

properly corrrpmsar;e U S West for irr casts. 

uhatever techaoleqical shilaxicies aaay exisc aAlang the three U S 

Hest services and the Providess' semice, me critical difference 
i s  thaz the Providers' semlce doas not adequarely conpeasate U S 

West for i t s  costs because tkta Prov%durs do aot use tke Access 

T a r i f f  - FOE these reasonsl we agree w i t h  the PUC tbaz the call 

transfer service offered by the Pzoviders i s  not comparable t o  

Intetrpretation a f  the t a r i f f s  i s  a aratter 

that subscribers to these aemrices pay rates whicta 

Thus, regardless af 

w 

MEL, FES, a d E F E S -  

F indly ,  the Pravadets' argutPezrt i s  inconsistent wtrh tbe 

legislative e c l a r a t h n  of &e ~ c r  w h i c h  states that one of  its 

pxposes i s  qguasBnroe$ztg rhe affordability oSI basic telephone 

service" while fostering free market coapetitiaa. See § 40-2s- 

101, 17 C.R.S- (L9931. Access charges ate a source of  geveaue 

w h i c h  helps defray the cost of providiog local excharage servica. 

Allowing cha Providers co avoicLpayinq a e i r  fair share a t  access 
I 

I 

I 

I 24 
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local exchange sesvice. 

In smmary, we hold that an accordance w i t h  ehe applicabJe - _  

tataf fs and gtatutes, the Providers provide uinterexchange 

& cannot cozacinue t o  purchase access Zxom cke Exchange Tariff. 

Ulowing the Providers t o  COAtinUe to purchase fron the Exchange 

Tacrff would lead to logical incmsisteaciss between deffrritions 

and violations a# cdotado'law. We a v e e  wgrh the ciismict tout 

N. . 
Fax these reasons, we uphold che PUC's dete*ar=ioa to derry 

the reLief requested by the Providers i n  their AppLicarion for 

Oeclatatory Order. As a result, rhe Providers IwIst; c q i y  w i a  

a l l  applfcahie rar f f f s ,  sp@Cifically the Access Service T a r i f f -  

Accocdingly, the judqnaat of rbe district court i s  aPfinped. 

JUSTXZ SCOTT dissents. 

25 
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JUSTECE SCOTT 4assuating: 

I agree w i t h  the majority that kz following -Concepts of 

statutory coastntcrLon . we m u s t  give effect t o  the inrant of 

the Lalffaalcing body- Haj - ap a t  16. muever, the "lammkirrg 

u t i l i t y  Commission (PUC), whose "pow~ts are not ualUted,' 

(CoLca. 1991) The laqissfatiwe enactment, section 40-15-102 ( 1 2 1  , 

17 C.R.S. (199311 l i m i t s  me PUC's authority. Therefore, in my 

view, the o d y  proper veaue to aUer section 40-lf-l02(Z2) 90 as 

co strike out the 'basad on usage" clause franr tbe definition, is 

the Geaeral Assembly and ME rhe PUC o t  chis court. 

hoc j o i n  tbe judgnrent of che majorizy. 

Thus, I do - 
mile I mare the majority's view that the PUC was aol: 

=wired ro conduct a Nleauakihg pzoceeding in order to tesolve 

the issues raised by AvL-, Lac., Houtain SoLucians, Ltd, .  

ILIC.' and3envet Direct Dial, LLC (Collectively, rhe 

"ProvWers") I beUeve the Providars' practice o f  "bxidging" 

local exchange seroace ageas does not constitute an offering o f  

*inrerexchaage relecomaumications samice" within the plain 
I areaning of section QO-L5-l02 (I21 1st addition, I would require 

rke PUc t o  consider the effect o f  rbe resale pxovisiozm of the 
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I Exchange and Network Servticers Taxiff .  

I Accordmgly, I would reverse and renand chis zaaccet t o  the 

I. 
By using services purchased WdBS the Exchange and Network 

Services Tariff to s w z ~ t c h  craffic that cresseS local exchange 

=ea boudaz%es, t&e Praviders amad payhg access charges t o  VS 

West.& ZIOWUO~C~, the facc chat che grrangce ai! " b ~ i d g i ~ g "  local 
exchaage azeas i s  Obviausly intended EO aLlow the Provaders KO 

exploit a statutory loophole in order to catmawent t he  PQC's 

access charge rules i s  noz relevant t o  rhe resolucfoa o f  tbfs 

case. 

In interpreting a statute, we attempt Eo decermiao wkat the 

General Assembly Fatwaded i n  adapting uke statutary language 

under review. See C i t y  o f  Westminster v, Dosaa Constr. 930 

F.2d 585, 590 K d o .  19971- mere Ehe te- used by the General 
- 

Assembly axe char,  tkouqh, consideration og exczWlc 'Indicia 

o f  legislative intent" f s  faapptopriate, and the sfw]o&ds shauld 

I 

' These access charges are designed to allocate cha costs 
associated with b U a l d i A g r  IPainCaining, and aperating 0s West's 
network between cansumezs U& Fake calls within Gheir OW -local 
eltchaaga servke area to consuarers who place calls acsoss local 
exchange area bowrdaxLas. The access charge regiae i s  based on 
the assunptaon that calls within a single local exchange se?vFce 
area will be subject co flat-rate Bracing while calls that cross 
local area boundaries will be priced on a per-use basis- I 

2 
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be given ef f 8 C t  aCCOrdiag W their p i a h  aXid arc 

Id- - 
Our task i s  DOC to deterrPine whether tha General Assembly 

~ 

would have included cbe Providers' services wichin the definition 

of "interexchange telecoPIPIuaicncions sezvacesu established by 

gect%on 40-Z5-102[12) if it: had considezed the possibility chat 

such services dqhc be offered on a fLat-rate b8sZ.s. Instead, we 

ausr decide whether the definition actualLy irrcoqorated i n t o  the 

statufe i s  bmad enougb t o  include the Psova&gsv s&~ices. I 

6-t that the definit ion, which provides that PintetexcRdnge 

telecomPrmricar=ions services" are "priceu based upan usage," 

plaialy does not include any service lIor priced based upon usage. 

The majority avoids che p i a h  neaaing a f  the words in 

section 40-LS-L02(12) bp resort to the principle ri& statutes 

W u l d  nat be construed in such a uay 8s to produce nabsurdu 

results. maje Op. a t  16- The Lacr: that a c i t i z e n  caa awofd 

me reach of the PUC's regulatory authority, however, does nor 

u k e  the statutory meaaing "absurd-u FOE swarpple, indipidua1.s 

and businesses aft- sfnrcRzre their affairs is such a way as to 

avoid tfre obligatioa t o  pay assessments iraposed by the flax code, 

bur the courts do not rewries rhe E- statutes in order to ensuze 

that revenue collections meet assued kgaslative expectatians.2 

. 

I 

 he isaalogy to  tax pkuanizag i s  closer than i c  may appmaz, 
because &e access charges are tn effect  a "tu" an certaln k i n d s  
of caUs, L e . ,  calls thar: cross local exchange area boundaries, 

(conrinued. * I  

3 
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.- 
- 0  

These e f f o r t s  are neither legally nar morally 

if a cit izen's actions pannicred by eke stacbfe are aconsisreat 
with the purpose o f  the legislation, the h?gislacure, and not 

chis couzt, must act t o  amend che tax Laws. As Learned Hand 

observed half a cenury ago: "[TJheze as nothing sinister in so 

=rang* one's asfairs as to kaep w e s  as low ais possible. 

Evesyaae does so, rich or poor; and a l l  do right, far  nobody owes 

any public &cy ta pay maze than t&e law denrarrds: taxes are 

in  the name of mrals fs mesc cant." Cammissiaaer v- Memuam, 1S9 

F.2d 840, 850-51 (26 Car. L9471 

Sera, mile it may be diff icult  to accept, the law and i ts 

reach are not necessarily coremntnous with aorality, o r  even the 

"logic o f  zhe PUC's canclusian." #aj. up. at -20. - 
T b  major i ty  contea& chat tks plain aueaaing o f  the words 

used in sectgor, 40-15-102(131 i s  Winconsisrent" oat& other 

definit ions La l%e telec-icazions sratute. 

102(11) defines p % n x e z e x w e  provider" as a pezson who 

provides telecommwicataons sewices berweea exchange areas, *I a d  

Section 40-Lf- 

section 40-LS-IO2 (29) says ~ c e l e c o ~ i c a t i o a s  $emrice@ i s  "the 

electronic OE o p c i d  r r d s s i o n  o f  info-titan heewean 

separate points by prearranged means." The tpajoricy teiasons chat 

I 

1. -continuedl 

designed to subsidize ochers kinds of calls, i . e . r  caUs viehia a 
single calling area- 

4 



. - w -  - - - - .  - - - , - - -  

01-23-2001 05:16pm FronrU S WEST BP 2904 2063465009 

- Qwest Corporation - SRR-2 

5 -  Arizona Corporation Commission 
Docket No. T-02532A-00-0512 

Exhibits of Starla R. Rook 
Paae 30 of 33. March 15.2001 

. .  - -  
under these d o f ~ i t i o 8 8 .  the P I D V ~ ~ ~ ~ S  ace *;Snrl 

providers of tdecammunacatians semice." 

I I see two problems w i t h  tMs reasonmg. Fixsf, if! cbe 

meaniaq of the phrase nincereacchange telecomuxaicatfans servicesm 

can be infarred by reference t o  the definirioas af "iaterexchange 

~ 

provider' and "telecommuxiicatianr service, " then section 40-15- 

lOZ(121 i s  surplusage, a cuncksion t o  be avoided under baaic: 

principles o f  statutory cansrructian. 

Farm Uater asd Sanitation Disr- v. C i t y  a& Cawrv 02 DenverJ 928 

See BBnnett Beax Creek - 
P.2d 12%, 1262 Kola. L9961. S e m d .  the words and w a s a s  U s e d  

in statutes =e often f- o€ azt. We should nut iutervena to 

amend the statute .by judicial faac 8-1~ becawe the General. 

~ ~ s e m b l y  has e v e u  a term a special-and perhaps even 

counter iatuttive-def WEion - 
In planing their busiaess scragegtes, regulated business 

enterprises sPhould be eutitled t a  rely on tka @ai& xneaaiaq o f  

the words wed in the stazutes qovenring a e i z  activities. La 

light o f  the wanbiguaus defiaitiou estabushed by secrion 

BO-l5-lOt (-12) , I would hold that call  uansfer seZVJces axe aot 

u i n ~ ~ ~ ~ ~ a a g ~  telecmmkicarions sewaces ea 

The cases cited by the amjority to show that other gtates 
COLICUE ia i t s  analysis, see rnaj. op. ac 9 a.3, are ~ O E  oh pint. 
For example, i n  Idaha Local Exwchanse C w r  Valley 
CoarrPunicaciorw, ZDC.~ case NO. e - T - 9 4 - 3 ,  osder NQ. 23885, 1995 
WL 82345 (Ldaho PUC Feb. 3, S9951, +he aervfce pravader ckuged 
cuatome~s for each call, putting the service within the statutory 
definition o f  interexchanqe Service, which expressly iaciuded a 
"per-unit" pricing reguitenmt. The other cases cited, - US Wesr 

(continued. . . I  

i 

I 

I 

I 

5 
I 
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regulated by c&e PUC not  only to coorply w i c h  the plain meaniw of 

t&e statute's defined terms, but t o  anticipate che "logAc o f  the 

EVclI" W i t b U Z  norice, even *en, as here, that logic as not 

consistent with the plain language adapted by the General 

Asserabty.' 

If 
The majozity observas t&ac -the Provaders are able t o  price 

their service at  a flat rate on ly  because ttmy are violating the 

t e w  o f  the Exchange T U i € f . ' '  

howevec, sjmpzy assums chat the resu%ctioas in the tar i f f  are 

valid while refusing to  cansi&c the ~ l i c a t i o n s  of the 

lfaj- op a t  20.  Tke rpajosify, 

Lewis Carroll, Through the Lookiag Glass 198 (JLlian Ngssner 
1982) - Ia t h i s  caser PUC becomes the a s t e r  o f  the statute, 
w a g i n g  the whole l o t  in  ways contrary t a  che platin language. 

6 

I 
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, 

~ ~ i ~ c ~ ~ ~ t ~ o m  Att of 1996, PI&= L.- No- M4°L 

(1996) 8 

I Section tS1lb) (1) of the Acc provides that a local exchange 

cazrier may not "profifbar . [or] -pose mraasonsrblr or 

disc.r'Lafnat;ary corrditioaa or U P a t i e n s  on . the resale of 

ics telecorPauur\fcatlonS semices-' 97 U.S.C. S ZSZ(b1 [I). On i t s  

face, t h i s  provision appears to prahibir US nest fram foaidding 

resale o f  the services offered under its Exchaage and Network 

Semlces Tarfit Ufader zhe 1996 Act, resale restricrioas aze 

gresuzaprivsLy uxazeasonable wherber Crrey are contained in a resale 

agreement OX ia  b taxiff f i led  w a t t s  the PUC. 

o f  fiap lsnentatfon of the Local 

Telecaannrrnicatians Act of 1996, CC Docket bla. 96-98, Firsr Regart 

and Order, 11 Fcc Rcd. 15499 at ¶ 939 {FCC Aug. 6, 1996); vacated 

sub ~ l p ,  Iowa mils- Bd. v. Federal Cammwu 'cations Comm'n, 120 

r.3d 753 (8th Cir. 19971, cert. granted, 118 S. Ct .  879 (Jan. 26, 

1998) - 

See In the Matter - 
et i t iua Provisfoas in the 

c 

Tt i s  by no mew apparent t o  m e  that tSre duty -sed by 

I 

secrioxa 2Sltb) (11 is L i s % t e b  to situations where a resellar seeks 

t o  provide orrly basic local services as apposed to competitive 

semices, as US West suggests. In any event, I think tne PUC 

should exasuine this assuer in the f i r s r  irasraace. If cbe gesale 

resrractions allloweb, the PUC sholJd Loruazd with a 

prirrc%pled legal b a s h  Lor distiaguishirzg leqicinratec Uni t s  

allowed by the 1996 Act  fsan unreasonable aad discrimlrrarory 

I 
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seek t D  provide other types o f  telecomuaicacions service may be 

frusccratad LA their e f for t s  t a  resell tariffed offer ings .  

The PUC's decgsian in this case was mailed on January 10, 

1996, less rhan a nonrh before rhe 1996 Act became law. Although 

the PUC was free to i ssue  its decision WlChouc regard LO the 

iminenr enactmenr: of a federal statute with potenrially 

preemptive consequences, see A-fapaliue County Public Airport 

Authority v. centennial Express Airlines, Inc., h ' ~ .  97SC123 s l i p  

op. (Colo. Apr. 13, l998), I Mould remand for consideration of 

Khe effect of federal lab? in Lhu context  af  fu r the r  proceedings 

conducted f o r  the purpose af applying what I: see as rhe correcr 

definition of "inrsrexchange telezommunications services.'r5 

IIX. 

Accordingly, because the p la in  language o f  rhe sta tu te  

serves not only ro give the regulated notice but a l so  to limit 

t he  aurhotlty of the reyulator ,  I respectfully dissent. 

The majozity correc t ly  notes that the 1996 Act has a 
purely prospective applrcati~n, but the &$sue to be decided 
concerns ongoing, i .e., prospective, canducr by both the 
Providers and US West. 

5 

8 
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BEFORE THE ARIZONA CORPORATION COMMISSION 

CARL J. KUNASEK 
CHAIRMAN 

JIM IRVIN 
COMMISSIONER 

WILLIAM MUNDELL 
COMMISSIONER 

IN THE MA3TE.R OF THE JOINT 
APPUCATION OF QWEST CORPORATION 
AND CITIZENS UTILITIES RURAL 
COMPANY, INC. FOR APPROVAL OF THE 
TRANSFER Of ASSETS I N  CERTAIN 
TELEPtiONE WIRE CENTERS TO 
CITIZENS RURAL AND THE DELETION OF 
THOSE WIRE CEMERS FROM OWEST'S 

DOCKET NO. T-010516-99-0737 
T-019548-99-0737 

JOINT SlTPULA7'ZON 

This 3OINT SYIPULATION is entered into this 8th day of August, 

2000, by and between the Arizona Corporation Cornmission Utilities Division 

Staff ("Staff"), Citizens Utilities Rural Company ("Citizens Rural") ,' and 

QWEST Corporation, formerly known as U S WEST Communications, Znc. 
("QWEST"). The Sta f f ,  Citizens Rural, and Q W E S  are collectivejy referred 
to herein as the "Parties". 

RECITALS 

On December 22, 1999, QWEST and Citizens Rural fijed a Join1 

Application with the Arizona Corporation Commission seeking approval of the 

sale of certain telephone properties in Arizona and the transfer of thc 

Certificates of Convenience and Necessity ("CCslN") from QWEST to Citizen: 
Rural. The Arizona wire centers are: 

1 A subsidiaty of Citizens Communications Company ("Citizens-). 

2001 



. ... 

: 

Arizona Corporation Commission 
Docket No. T-02532A-00-0512 
Qwest Corporation - SRR-5 
Exhibits of Starla R. Rook 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

3.3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

2 4  

25 

26 

Paae 2 of 17. March 

~~ ~- 

Ashfork Grand Canyon Patag onia Whitlow 

Benson Hayden Pima Wickenburg 

Bisbee Joseph City Safford w i iicox 

Circle City Kearny Somerton Williams 

Douglas Mammoth St. David Winslow 

Dudleyville Ma rico pa Stanfield Yamell 

Elgin Miami Superior Yuma Main 

Furtuna Mt. Lernrnon Torn bstone Yuma Southeast 

Gila Bend Page Tonto Creek 

Globe Palominas Wellton 

Maps of these serving areas are on file wilh t h e  Commission. 

Upon regulatory approval, Citizens Rural will acquire a total of approximately 

154,000 access lines served by these 38 wire centers. 
The following parties have intervened in this docket: the 

Residential Utility Consumer Office (“RUCO’‘), GCB Communications; Arizona 

Dialtone; Arizona CQnsurner Council; City of Yuma; Greater Yuma ECOnomiC 

Development Corporation; Arizona Utility Investors, Inc.; Southern Gila 

County Economic Development Corporation; Marvin Lustiger; and 

Communication Workers of America. 

QWEST and Citizens Rural’s application included written 

testimony and exhibits of Maureen Arnold and Phil Grate on behalf of QWEST, 

and F. Wayne Lafferty and C. Dale Register on behalf of Citizens Rural, A&er 

the application was filed, Staff’ and RUCO conducted extensive discovery 

regarding the proposed transfer of exchanges, requesting and receiving 
information from both QWEST and Citizens Rural. On March 25, 2000, the 

5.2001 

P83 f R O M : 6 @ 3 2  916 5999 
- - _- 



. - , - - - . . --*- -- -. --I  -. - 

6r32 916 5993 TO 0 Arizona Corporation Commission 
Docket No. T-02532A-00-0512 
Qwest Corporation - SRR-5 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

2.4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Exhibits of-Starla R. Rook 
Paae 3 of 17. March 15. 21 

following parties filed written responsive testimonies: 

Staff: Linda A. Jaress, Richard L. 60ytes, and 

- Robert G. Gray 

RUCO: Marylce Diaz Cortez 

Arizona Dialtone: Thomas W. Bade 

Yuma: Martha M. Dempsey; Debra t. Kosrnata- 

Nidiffer; and Laura S. Neinast.- 

Staff and RUCO recommended that the application be approved, 

subject to certain conditions. Arizona Dialtone and Yuma did not object to 

the transfer, but did seek certain assurances. ARer filing i t s  testimony, 

Citizens and Arizona Dialtone executed a letter agreement (attached hereto 
as Exhibit A) that resolved all issues between them. On 3une 21, 2000, 

Citizens and QWEST filed rebuttal testimony responding to the prefiled 

testimony of Staff and RUCO. 

The Parties have engaged in settlement discussions to  attempt to 

resolve all open issues between them. Based on these discussions, t h e  

parties have entered Into this Joint Stipulation to expedite the Commission’s 

approval of the Joint Application in Docket Nos. T-019548-99-0737 and T- 

010518-99-00737, subject to the conditions set forth below. 

AGRE.EMENT_ 

1. Rates and Chataes 
Citizens Rural wilt adopt all of QWEST’s intrastate rates and 

charges in effect on the date of this Joint Stiputation for each of the wire 

centers it Is acquiring from QWEST. These rates and charges are not subject 

to change with the resolution of the current QWEST rate case. These 

pBx/TBERG/IU92075.1/678~7.20~ 3 

24 
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intrastate rates and charges will remain in effect until such time as Citizens 

Rural receives authorization from the  Commission to increase or decrease 

them, If Citizens Rural obtains additional revenues froin the Federal 

Universal Service fund related to the  wire centers it is acquiring from 
QWEST, the rates and charges adopted by Citizens Rural will be interim and 

subject to refund in the next rate case, effective on t he  d-ate Citizens Rural 

becomes entitled to the additionai Federal Universal Service Fund revenues. 

2. Rate Filinq 
Within 18 months of the closing of t he  transfer of the wire 

centers from QWEST to Citizens Rural, Citizens Communications will file an 
application that will allow the Commission to examine existing rates - 
including the appropriate level of Arizona USF support -- for t h e  existing 

Citizens Rural exchanges, t h e  Citizens Rural exchanges acquired from GTE 
California,' the Citizens Rural exchanges acquired from QWEST in this Docket 

and for Citizens Telecommunications Company of the White Mountains' 
exchanges. Citizens has indicated that  it intends to file i t s  rate application 

with the expectation of consolidating its various telephone rates. T h i s  

agreement does not bind the parties to support a consolidated filing and 
leaves the patties free to adopt any position whatsoever regarding 

consolidation of rates. 
3. Availabilitv of Services and Filina of Tariffs 

Citizens Rural will provide the same products and services t o  

customers in each of the  wire centers that QWEST currently provides to its 

customers. Both QWEST and Citizens Rural assert: that the provision of public 
~. ~~ ~ 

' Docket Nos. T-02944B-99-US~ I and T-018468-00-0515, approved by Commission Decisior 
No. 62648, dated lune 13,2000, 
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safety services such as 911 will continue to be provided in the same manner, 
and without interruption, to all customers in the aftected exchanges. Citizens 

Rural will fite new intrastate tariffs with the Commission, which mirror 

QWEST's tariffs currently on file at the Commission, which wilt be subject to  

Staff review and approval. 

4. Service Oualitv 
In the acquired wire centers, Citizens Rural will adopt and be 

subject to QWEST's Service Quality Plan TarifF, except that- Subsection 

Z.6.1.E will not apply until twelve (12) months after closing. 

5. Investment in the Acauired Wire Centers 

In the four years foflowing Commission approval of the Joint 
Stipulation, Citizens Rural commits t o  investing $109 million in the acquired 

wire centers. These investments include, but are not limited to, outside plant 

cable relnforcernents, trunking and interofice route relief, SS7 equipment 

and features, switch upgrades and expansions, interoffice transmission 

equipment, dial-up Internet and DSL equipment, and various support assets. 

In November 2001, and in each November for the next four years 
(through November ZOOS), Citizens Rural will submit to the  Staff a record ot 

investments to  date and its planned investments for the next year. The 

submission wilt detail system-wide investments and specific investments bj 

wire center, and will discuss and reconcile planned investments, versus a h a  
investments since the previous year. 

6. 9necific Investment ProieCts 
In the Wickenburg and Safford wire centers Citizens Rural will, 

within one year after closing, replace the existing interoffice facilities wit! 

PIM/TB~~/1092D75 .1 /67817 .201  5 
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fiber optic facilities to relieve interoffice congestion. The intent of these 
replacements 1s to furnish high-speed data transmission services to and from 

the two wire centers. 
In addition, Citizens will open a public office in the Greater Yuma 

Area within one year after closing. The public office will permit customers to 

pay their bills, place service orders and have access to a Iocal manager. 

7. Removal of Bridaed TaO and Load Coil Encumbrances 

Within four years after closing, Citizens Rural will remove bridged 

tap and load coils from all loops under 18 kilofeet within the transfer area, 

where such encumbrances detrimentally affect the provision of DSL or other 

data transmission services, In those exchanges where DSL service is offered, 
Citizens wi!! condition any !oca1 loop shorter than 18 kilofeet within 31, days of 

receiving a bona fide request, As part of the submission required in 
paragraph 5, above, Citizens Rural will describe its progress toward this goal. 

8. DSLSurvey 

Citizens Rural will deploy DSL in the Yuma exchange wlthin one 

year after closing and in the Safford exchange within 4 years of closing, 

Citizens Rurat will survey customers outside these exchanges as to interest ir 
purchasing DSL within twelve months after closing and provide these-services 

when economically feasible by the end of 2005 Citizens Rural will report t h e  

results of its surveys and its condusions concerning additional deployment ai 

part of i t s  rate filing described in Paragraph 2, above. 

9. OWEST Investment 

QWEST will use a total $56 million from the Transfer within threc 

years after this transaction closes (no less than 113 of this amount to  be usec 

PEn[/TBERG/lD9207S.1/67817-201 6 
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within the first year after this transaction closes, and no less than 2/3 of this 

amount to be used within the first two years after this transaction closes) to 

upgrade ptant and equipment to enhance the  quality of ser&e for QWEST's 

remaining Arizona consumers. This commitment shall be incremental to 
planned investment Ievels for each year and in addition to QWEST's 

commitment of a minimum of $402 million per year in its Arizona exchanges 
as set forth in Decision 62672 in Docket No. T-10518-99-0497, QWEST will 

upgrade cross-boxes, terminal boxes and replace defective feeder or 
distribution cable and/or undertake other service quality improvement 

programs. QWEST will prioritize improvements in any year primarily based 

upon t h e  number of trouble reports it receives. This investment shall not be 

included in rate base in the next QWEST rate case, so that in the next 

QWEST rate case, t he  net intrastate rate base will be reduced by $56 million. 
The adjustment is a one time adjustment that will.be made only in the next 
rate case. 

QWEST will continue i t s  usual level of plant improvements and 

maintenance activity as determined by QWEST in t h e  Transferred Wire 

Centers until the final closing of the transfer and the  assumption by Citizens 
of responsibility for the Transferred Wire Centers. At the time of cfosing, held 

orders, as defined by Corporation Commission Rule R14-2-505(A)(3), shalt 

be in the no penaky range in aggregate for the 38 sales wire centers, per 

2.6.1.E of the Arizona Service Quality Plan Tariff, based on the total number 

of lines in the sales wire centers a t  the time of closing. 

QWEST will replace the existing 1200 pair lead pulp cable (the 

"mble") that runs between the Bisbee Central Office and 126 Naco Highway 

100 1 
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with fiber optic cables. QWEST wiIl use its best efforts to have all customers 
currently served by the cable moved to  the new fiber cable by December 31, 

200.0. If the move is not completed by the  date of the closing, Citizens will 

complete the move. 

10. Treatment of Gain on S a l e  

I n  consideration of all elements of this Agreement, Staff agrees 

that t he  gain realized by QWEST from the sales transaction with Citizens shall 

be recorded below the tine for regulatory purposes. 

11. Transition Costs 

Citizens Rural will account for all costs specifically attributable tu 
and required by the transition of ownership, such as rehoming exchanges. 

The Parties will defer the  issue of whether it is appropriate to  recover these 

costs to Citizens Rural's next a te  case, or any future proceeding where this 

issue may be relevant. 

12. Local Callina Plans for San Manuel and Whitlow Exchanrreq 
Citizens Rural and QWEST will implement optional two-way local 

calling between the Whitlow exchange and the Phoenix metropolitan calling 

area and between the San Manuel exchange and the Tucson metropolitan 
calling area within twelve months after consummation of the sale. The rate 

charged for such optional service shall not be less than its totaI service long- 

run incremental cost. Additional cost and pricing issues will be addressed in 
rate proceedings for Citizens Rural and QWEST. 

13. Interconnection Aqreements 

Citizens Rural will abide by the terms and conditions of QWEST's 

existing interconnection and inter-carrier agreements until it is able t o  

PLM/TBERGG/1032075.1/67817.201 8 
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renegotiate new agreements with the affected providers. AI1 interconnection 
and inter-carrier agreements between Citizens Rural and telecommunications 
services providers in the acquired wire centers will be SuSmitted tu the 

Commission for approval a5 required by law or regulation. 

14. Eliaible Telecommunications Carrier Status 

In order to be designated an Eligible Telecommunications Carrier 

("ETC") in the QWEST wire centers i t  is acquiring, Citizens Rural will: (A) offer 
the services that are supported by Federal universal sewice support 

mechanisms under section 2$4(c), either using its own facilities or a 

combination of its own facilities and resale of another carrier's services 

(including the services offered by another eligible telecommunications 
carrier); and (B) advertise the availability of such services and the charges 

therefore using media Of general distribution. Citizens Rural should be 

entitied to any waivers or requested extensions of waivers currently in effect 

or pendjng for QWEST for the full term of the waiver or requested extension. 
Citizens Rural will also offer Lifeline and Link Up Service on the same terms 
and conditions as currently available to QWEST subscribers in each of the 
wire centers it will be acquiring and it will advertise the availabiiity of Lifeline 

and Link Up service as required under federal and state taw. 

15. Publication of Directories 
Citizens Rural's Directory Services Company will provide white 

and yellow page directories in the wire centers acquired from QWEsT similar 
to those directories that are curr'eiltlypmvided-tzy QWEST. 

16. Atsuisition Adjustment 

I n  this proceeding, Citizens Rural has not requested that the 
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Cornmission establish the ratemaking treatment for the difference between 

the book value of the properties purchased from QWEST and the purchase 
price paid, While Citizens Rural intends to record the cunsideiation paid over 
the book value of the net assets acquired from QWEST in accordance with 

FCC Part 32 Accounting Rules, Citizens Rural agrees that t he  recognition of 

such premium for regulatory purposes, including but not limited to, 

ratemaking or fair value rate base determination purposes, shall not be 
allowed without the prior authorization of t he  Commission. Citizens Rural 

acknowtedges that the Staff generally opposes the recovw of such an 

acquisition premium in rates, but that the Staff has agreed to defer the issue 

to Citizens Rural’s next rate case, or until such time, if ever, as Citizens Rural 

seeks recovery of such acquisition adjustment. 

17. ,Deferred Taxes and Investment lax Credits 

Staff‘ has not analyzed whether any deferred income taxes and/or 
income tax credits wilt exist on the date of closing which should be deducted 

from rate base or refunded t o  ratepayers. The Parties will defer the issue 01 
the existence, quantification and treatment of any deferred income taxe5 

and/or investment tax credits to Citizen Rural’s next rate case proceeding, 01 

to any future Citizens proceeding where this issue may be relevant. Withir 

two months after closing, QWEST will provide to the  other Parties ai 

accounting of the balances in these accounts. 

18. Studv Area Waiver 
Citizens Rural and QWEST intend to  petition the Federa 

Communications Commission CFCC’’) for a study area waiver. Citizens Rura 

will provide the Staff with a draft copy of such petition prior to filing for it: 
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review, together with a statement of impacts. If the draft is acceptable, Staff 

will ask t h e  Hearing Officer t o  include a provision in the proposed order that 

the €ommission does not object to the FCC granting any required Part 36 

study area waivers based on this transaction, or to any reconfiguration of 

study area boundaries for the sale wire centers. Staff will further support 

inclusion of this provision in the Commission's final order. 

19. Nof ice  to Customers 

Citizens Rural and QWEST will notify customers by bill insert or 

separate mailing of the changes in ownership once the Commission approves 
the transaction. The Notice will inform customers, among other things, (I) 

that existing rates will not change, (2) that Citizens Rural wilt assume the 

responsibility of Q W E n  as intralATA carrier and (3) of a phone number 

where customers can call to have any questions they may have answered. 

Citizens Rural and QWEST will submit their proposed Notice to t h e  Staff for 
review and approval prior to mailing. 

The parties agree t o  waive any Primary Interexchange Carriei 

("PIC"> change charges associated with the transfer of Qwest's intrafATf 

customer base to Citizens in the affected exchanges, or other interexchangf 

carrier, a5 long as t h e  customer transfer to a new intraLATA carrier of choice 

is within 60 days after the transfer and the new intraLATA carrjer of choict 

has not: otherwke paid, or would not in the ordinary course pay, the PI( 

change charge. 

20. Notice to Co mmission 
Citizens R-i-iral and QWFCr will file with t h e  Commission, a join 

written notice of the closing of the transaction within five days of form2 
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cl sing. Citizens Rural and QWEST will a ;o provide the Commission with 

written notice of ail other approvals or authorizations required for 
consummation of the transfer. 

- 

21. Resefler Discbunts 

Citizens Rural will abide by the terms of the letter agreement with 

Arizona Dialtone, attached as Exhibit A- 

GENERAL TERMS AND CONDI7XONS 

22. Canditions Precedent 

The terms and conditions of this Stipulatidn are not effective 
unless and until t h e  Commission approves this Stipulation without material 

modification and the sale of the wire centers closes. Each provision of this 

Joint Stiputation is in consideration and support of all the other provisions, 

and expressly conditioned upon acceptance by the Commission without 

change. 

23. Effect of Commission’s Failure tb Approve 

If the Commission fails to adopt this Mint Stipulation according to 

its terms by September 30, 2000, or it is otherwise disapproved by any COW 

Of competent jurisdiction, this joint Stipulation is deemed to be withdrawn 

ahd of no further force or effect and the Parties will be free to pursue their 

22 

23 

2 4  

2 5  

2E 
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I 

respective positions in these proceedings without prejudice. Each party may 

fik any application, testimony and price schedule it chooses, cross-examine 

witnesses and, in general, put on such case as i t  deems appropriate in any 

proceeding that would have been affected by this Stipu!ation. 

24. ComDmmise 
This Stipulation represents a compromise in the positions of the 

PEM/TBEJu;/1092075 .l/67817.201 12 
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Parties, By executing this Stipulation no party acknowledges the validity or 

invalidity of any particular method, theory or principle of regulation, and no 
pa&y agrees that  any principle, method or theory of regulation employed in 

arriving at this Stipulation is appropriate for resolving any issue in any other 

proceeding. There are no findings of fact or conclusions of law implicit in this 

Stipulation other than those stated herein. 

25. ,P r ivil eaed and Can fidential N e a  otiations 

All negotiations relating to this Stipulation are privileged and 

confidential, and no party is bound by any position asserted in the 

negotiations, except to the extent expressly stated in this Stipulation. As 

such, evidence of conduct or statements made in the negotiation of this 

Stipulation are not admissible as evidence in any proceeding before the 

Commission or a court. 

26. $timIat.im in the Public Interest 

This Stipulation is in the public interest and that all of its terms 
and conditions are fair, just and reasonable. 

27. Corndete Aareement 

This Stipulation and Agreement represents the complete 

agreement of the Parties, There are no other understandings 01 

commitments other than those specifically set forth herein. The Partie: 

acknowledge that this Stipulation and Agreement resolve all issues that were 

or could have been, raised in these proceedings and is a complete and tota 

stipulatlon between these parties. 

28. NQ P r e c e  
The facts and circumstances of these dockets are unique and that 

!001 

6 8 - 6 8 - 6 8  17:8? TO: FROM:682 916 5999 P14 

. -- -- - _. - 



602 916 5993 TO E Arizona Corporation Commission 
Docket No. T-02532A-00-0512 
Qwest Corporation - SRR-5 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

32  

13 

19 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24  

25 

26 

Exhibits of'Starla R. Rook 
Paae 14 of 17. March 15.2 

the resolution of issues reflected in this Stipulation do not constitute a 

precedent that may be cited, referenced or otherwise reIied upon by any 
party in any future proceeding before this Cornmission or in any other 

regulatory or judicial proceeding. Except as otherwise specifically agreed 
upon in this Stipulation, nothing contained herein wjll constitute a settled 

regulatory practice for t h e  purpose of any other proceeding. 

29. Sub60rt and De- 
Each party will support and defend this stipulation, this sales 

transaction, and the refief sought by the applicants in their joint application 

before the Commission and in any forum where it may be a t  issue. 

30. Limit on Suhseauent Actions 

NO party will maintain any cause of action before the 

Commission, or any court, contending that approval of the sale of the wire 

centers by the Commission should be vacated, withdrawn, or rescinded in 
any manner, based upon any alleged subsequent breach of any material term 
or condition of this Stipulation by either Citizens or QWEST. No other 

limitation is intended t o  exist upon t h e  lawful jurisdiction of the Commission 

to .address the issues set forth in this Stipulation. 

31. Confidentiality 
Citizens and QWEST reserve t h e  opportunity to requesl 

confidential treatment for any information filed pursuant to the terms of the 

Stipulation. 
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DATED as of the date first written above. 

CXTIZENS UTfUTIES RURAL COMPANY 

By: 

ARXZONA CORPORATION COMMISSION 
UT~UTXES Dwrsrm STAFF A 

J*j- - 
By: Barbara Wytaske 
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BEFORE THE WASHINGTON UTILITIES AND TRANSPORTATION 
COMMISSION 

In the Matter of Determining the ) 
Proper Classification of: ) 
UNITED & INFORMED CITIZEN ) FOURTH SUPPLEMENTAL, ORDER 
ADVOCATES NETWORK ) 

DOCKET NO. UT-97 15 15 

COMMISSION DECISION AND 
FINAL CEASE AND DESIST ORDER 

) ............................ 
SUMMARY 

PROCEEDINGS: On October 28, 1997, the Washington Utilities and Transportation 
Commission (Commission) instituted this proceeding to determine whether United & 
Informed Citizens Advocates Network (U & I CAN) conducts business as a 
telecommunications company subject to Commission regulation, or performs any act 
requiring registration or approval by the Commission without securing authorization. A 
prehearing conference was held on November 18,1997. A motion by U & I CAN to 
disqualifl Marjorie R. Schaer as Administrative Law Judge was heard and denied. 
Requests by U S WEST Communications, Inc. (U S WEST) and GTE Northwest (GTE) 
to intervene were granted. A prehearing conference order by Judge Schaer was entered on 
December 5, 1997. That order reflected the decisions made orally at the prehearing 
conference, and set out a schedule for the proceeding. A protective order was entered by 
the Commission on December 5, 1997. 

On December 11,  1997, U & I CAN filed objections to the Prehearing Conference Order. 
U & I CAN requested that the Commission overturn that Order in part, and disqualifl 
Judge Schaer. The Commission denied the request in an order entered January 23, 1998. 
The parties pre-filed testimony and exhibits in accordance with the schedule in the 
prehearing conference order. 

On May 19, 1998, a hearing was conducted. Judge Schaer declined to reconsider U & I 
CAN'S motions previously ruled upon, including the request for disqualification. U & I 
CAN'S motions to stay proceedings and dismiss for lack of jurisdiction were denied. U & 
I CAN was granted a continuing objection to the admission of any evidence or testimony 
in this case, did not present testimony or other evidence, and did not conduct any cross- 
examination of witnesses. Testimony and exhibits on behalf of the other parties were 
admitted, and form the factual basis for this order. At the conclusion of the hearing the 
parties waived entry of an initial order. 

COMMISSION: The Commission has jurisdiction to determine whether U & I CAN is 
engaged in any activity without complying with the statutory requirements of RCW Title 

PHX/1161464.1/678 17.249 
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80. Furthermore, the Commission has a public interest in regulating extended-area- 
service (EAS) bridging. 
U & I CAN is a company owning, operating, or managing facilities used to provide 
telecommunications for sale to the general public. U & I CAN is a telecommunications 
company as defined by RCW 80.04.010, and it must register with the Commission prior 
to providing service as required by RCW 80.36.350. U & I CAN, and its principals, must 
cease and desist from offering telecommunications services in the state of Washington 
unless and until they are properly registered with the Commission. It is appropriate for 
the Commission to enter a final order in this matter. 

PARTIES: U & I CAN appeared represented by J. Byron Holcomb, attorney, Bainbridge 
Island. Shannon E. Smith, Assistant Attorney General, Olympia, appeared for the 
Washington Utilities and Transportation Commission and its staff (Commission Staff). U 
S WEST, represented by Peter Butler, attorney, Seattle, and GTE, represented by 
Timothy J. O'Connell, attorney, Everett, appeared and sought intervention by motions, 
which were granted. 

MEMORANDUM 

I. BACKGROUND 

A. Proceedings 

On October 28, 1997, the Washington Utilities and Transportation Commission 
(Commission) instituted this proceeding to determine whether U & I CAN conducts 
business as a telecommunications company subject to Commission regulation, or 
performs any act requiring registration or approval by the Commission, without securing 
authorization. The Commission scheduled a prehearing conference in accordance with 
WAC 480-09-460 for November 18,1997. At the prehearing conference, Administrative 
Law Judge Marjorie R. Schaer heard U & I CANS oral motion to disqualify her as 
presiding officer. The motion was denied orally at the prehearing conference. U & I 
CAN's motion to stay proceedings to enable it to obtain administrative review of the 
decision was also denied. Petitions by U S WEST and GTE to intervene filed pursuant to 
WAC 480-09-430 were granted, over U & I CAN's objection. These decisions were 
subsequently confirmed by written order. [ 13 

A protective order was issued by the Commission on the same day.[2] The order was 
specially crafted to protect member lists, membership information, membership usage, 
call detail, and similar information. TR 27. 

On December 1 1,1997, U & I CAN filed objections to the Prehearing Conference Order. 
U & I CAN requested that the Commission overturn that Order, in part, and disqualify 
Judge Schaer. Commission Staff, GTE, and U S WEST filed responses on January 6, 
1998. The Commission affirmed the prehearing order.[3] 
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On May 19,1998, the hearing was conducted. Mr. Holcomb, counsel for U & I CAN, 
stated that he was making a "special appearance" to challenge the Commission's 
jurisdiction and to object to any evidence offered or admitted in this proceeding.[4] Judge 
Schaer declined to reconsider U & I CAN's motions previously ruled upon, including the 
request for disqualification. U & I CAN's motions to stay proceedings, and dismiss for 
lack of jurisdiction were denied. U & I CAN was granted a continuing objection to the 
admission of any evidence or testimony in this case, did not present testimony or other 
evidence, and did not conduct any cross-examination of witnesses. 

At the conclusion of the hearing the parties waived entry of an initial order. Commission 
Stafc U S WEST, and GTE filed post-hearing briefs on or about August 7, 1998. 

B. Facts 

U & I CAN did not present any witnesses in this proceeding. U & I CAN presented a 
motion to dismiss this proceeding for lack of jurisdiction. Attached to the motion were 
two incomplete documents, which were admitted as Exhibit 1. On the basis of these 
documents, U&I CAN claims it is a non-profit corporation. It has never provided a 
complete copy of its articles of incorporation, or of the corporate minutes reflecting the 
adoption of its bylaws. U&I CAN was asked by the Administrative Law Judge to provide 
this information. It agreed on the record to do so, but did not. The record is not sufficient 
to determine whether U & I CAN is a non-profit corporation, or an unincorporated entity. 
No proof of non-profit corporate status was sustained. 

U&I CAN'S operations constitute what typically is known as "EAS bridging." An 
extended-area-service (EAS) area is a region in which all calls placed from a location in 
that region to another in that region are non-toll, i.e.,the call does not incur access and/or 
toll charges. Phone calls placed in an EAS to a location, outside an EAS, however, incur 
access and or toll charges. EAS bridging provides the ability to call from one exchange 
to another exchange without incurring a toll charge. RCW 80.36.850. See also, Ex. T-7 
at 3. As explained by US West witness Joseph T. Thayer: 

An EAS bridger is one who illegally uses a combination of customized call management 
services and his or her own equipment to complete calls between two overlapping EAS 
regions without incurring access and/or toll charges. Thus he or she has effectively built a 
"bridge" between EAS regions to avoid toll charges. 

Id. at 3-4,ll. 19-10, 1-2. 

The Commission has determined that U&I CAN unlawfully bridges EAS. United & 
Informed Citizen Advocates Network, a non-profit Washington Corporation v. Pacific 
Northwest Bell Telephone Co. d/b/a US West Communications, Inc., Third Supp. Order, 
Commission Decision and Order Granting Interlocutory Review of Order; Affirming 
Second Order, Docket No. UT-960659, at 8,ll-13 (Feb. 5, 1998). EAS bridgers deprive 
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local exchange companies, such as U S WEST and GTE, of a legitimate and substantial 
source of revenue. U S WEST and GTE offer local toll calling in their service territories, 
including the portions of those territories where U & I CAN also provides 
telecommunications service. 

U & I CAN operates its telecommunications system by using call-forwarding features it 
(or its members on its behalf) purchases from the local exchange company. U & I CAN 
uses a personal computer containing a voice mail card. When the computer receives a 
call, the voice mail card will "flash hook" and redial. Ex. T-2 at 3. The software in the 
computer answers calls and requests the calling party to identify the party being called. 
Id. To complete the EAS bridge, the voice mail card in U&I CAN's computer transmits a 
series of three tones to the calling party. In response, the calling party enters his or her 
personal identification number. The computer gives another audible tone, at which signal, 
the calling party then enters the telephone number of the party being called. The 
computer transmits a final series of tones to the calling party, who is then connected with 
the party being called. Ex. T-2 at 4; see also Ex. 8 at 2-3. 

U S WEST tested the call volume on the access lines used by U & I CAN and determined 
that the usage on these numbers indicates bridging. 4,024 calls during a twenty-six day 
period were recorded for one of the numbers. This would equal approximately 154 calls 
per day if the calls originated at a residence, or 25 1 calls per day if a business. Ex. T-2 at 
6 .  

U&I CAN claims it has no customers, only members. U&I CAN members currently pay 
a one-time initiation fee of $8.00, and then pay monthly membership dues of $8.00. Exs. 
T-2 at 5 ;  T-7 at 5. The members pay this flat, monthly fee to access the system up to 30 
times per month. If a member exceeds the 30 calls, U&I CAN assesses a second flat fee 
of $8.00. Id, at 7. 

11. RELEVANT STATUTES AND REGULATIONS 

A. RCW 80.04.010. Key terms are defined: 

"Private telecommunications system'' means a telecommunications system controlled by 
a person or entity for the sole and exclusive use of such person, entity, or affiliate thereof. 
"Private telecommunications system" does not include a system offered for hire, sale, or 
resale to the general public. 

"Telecommunications company" includes every corporation, company, association, joint 
stock association, partnership and person, their lessees, trustees or receivers appointed by 
any court whatsoever, and every city or town owning, operating or managing any 
facilities used to provide telecommunications for hire, sale, or resale to the general public 
within this state. 
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"Facilities" means lines, conduits, ducts, poles, wires, cables, cross-arms, receivers, 
transmitters, instruments, machines, appliances, instrumentalities and all devices, real 
estate, easements, apparatus, property and routes used, operated, owned or controlled by 
any telecommunications company to facilitate the provision of teIecommunications 
service. 

"Telecommunications" is the transmission of information by wire, radio, optical cable, 
electromagnetic, or other similar means. As used in this definition, "information" means 
knowledge or intelligence represented by any form of writing, signs, signals, pictures, 
sounds, or any other symbols. 

B. RCW 80.04.015: 

Whether or not any person or corporation is conducting business subject to regulation 
under this title, or has performed or is performing any act requiring registration or 
approval of the commission without securing such registration or approval, shall be a 
question of fact to be determined by the commission. Whenever the commission believes 
that any person or corporation is engaged in any activity without first complying with the 
requirements of this title, it may institute a special proceeding requiring such person or 
corporation to appear before the commission at a location convenient for witnesses and 
the production of evidence and produce information, books, records, accounts, and other 
memoranda, and give testimony under oath as to the activities being conducted. The 
commission may consider any and all facts that may indicate the true nature and extent of 
the operations or acts and may subpoena such witnesses and documents as it deems 
necessary. 

After investigation, the commission is authorized and directed to issue the necessary 
order or orders declaring the activities to be subject to, or not subject to, the provisions of 
this title. In the event the activities are found to be subject to the provisions of this title, 
the commission shall issue such orders as may be necessary to require all parties involved 
in the activities to comply with this title, and with respect to services found to be 
reasonably available from alternative sources, to issue orders to cease and desist from 
providing jurisdictional services pending full compliance. 

C. RCW 80.36.350: 

Each telecommunications company not operating under tariff in Washington on January 
1,  1985, shall register with the commission before beginning operations in this state. 

D. RCW 80.36.850: 

"Extended area service" means the ability to call from one exchange to another exchange 
without incurring a toll charge. 
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111. ISSUES PRESENTED 

A. Does the Commission Have Jurisdiction to Determine Whether U & I CAN Is 
Engaged in Any Regulated Activity Without Complying with Statutory Requirements? 

B. Does The Commission Have A Public Interest in Regulating EAS Bridging? 

C. Is U & I CAN a Telecommunications Company? 

IV. COMMISSION DISCUSSION AND DECISION 

A. Does the Commission Have Jurisdiction to Determine Whether U & I CAN Is 
Engaged in Any Regulated Activity Without Complying with Statutory Requirements? 

At the hearing on May 19, 1998, the Administrative Law Judge denied U & I CAN's 
motion to dismiss this proceeding. This decision deserves review and discussion by the 
Commission. U & I CAN argues that the Commission lacks jurisdiction on five grounds: 
1) U & I CAN is a non-profit corporation; 2) U & I CAN does not conduct business; 3) U 
& I CA"s Articles of Incorporation and By-laws do not authorize it to provide services 
to the general public; 4) the Commission determined in Docket No. UT-960659 that U & 
I CAN has no lines or access lines of its own; and 5) U & I CAN is a membership 
organization. 

RCW 80.04.01 5 provides that whenever the Commission believes that any person or 
corporation is engaged in any activity without complying with statutory requirements, it 
may institute a special proceeding. The statute applies equally to U & I CAN whether it is 
a corporation (which it has not proven) or is only a company run by individuals. The 
inquiry to be made in that proceeding is a question of fact: is the activity of the entity the 
provision of telecommunications service. The definition of "telecommunications 
company" in RCW 80.04.010 also applies to every corporation or company. The fact that 
U & I CAN may be a non-profit corporation is not determinative of whether its activities 
include provision of telecommunications services and, thus, make it subject to the 
jurisdiction of the Commission. U & I CAN's organizational status does not justify any 
failure to comply with statutory requirements, and cannot be invoked to defeat review of 
its activities by the Commission. 

U & I CAN'S argument that it is not organized to conduct business as a 
telecommunications company, ergo it does not provide telecommunications, is flawed. 
The Commission's jurisdiction is based upon the conduct of U & I CAN, not its 
organizational purpose. 

RCW 80.04.015 is consistent with the Washington State Constitution, Article XII, 
Section 19. Article X I ,  Section 19, establishes the right of legal entities to organize for 
the purpose of conducting business as telecommunications companies, subject to 
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legislative control. U & I CAN misinterprets the State Constitution by claiming that the 
legislature's authority to regulate legal entities is determined by self-serving statements of 
an organization's purpose. RCW 80.04.01 5 authorizes the Commission to regulate entities 
based upon their conduct. This authority is consistent with the legislature's constitutional 
authority to control entities expressly organized for the purpose of providing 
telecommunications. 

U & I CAN's argument that the Commission lacks jurisdiction because the U & I CAN 
Articles of Incorporation and bylaws do not authorize U & I CAN to provide 
telecommunications services to the general public is tantamount to a claim that U & I 
CAN is incapable of performing an unauthorized activity. Even when specifically asked 
by the administrative law judge to provide enough information for a determination to be 
made of whether U & I CAN is actually a non-profit corporation, such information was 
promised, but not provided. The Commission cannot determine on this record whether U 
& I CAN is, in fact, a non-profit corporation. Because the Commission inquiry is the 
same for either a corporation or a company, and is a factual inquiry based upon the 
conduct on that entity, the Commission can act in this matter without knowing which 
kind of business is before it. 

U & I CAN also argues that the Commission is not empowered to order a company to 
register as a telephone company, when such an order would violate its articles and 
.bylaws. This argument mischaracterizes the scope of this proceeding. There is a critical 
distinction between compelling an entity to commit an unauthorized act, and requiring an 
entity to comply with state law. Whether or not U & I CAN has committed an ultra vires 
act is not the focus of this proceeding. If providing telecommunications services would be 
an ultra vires activity then it may mean that U & I CAN should stop providing those 
services, but it is not factual evidence that U & I CAN is not providing those services. 
This case has been initiated to determine whether U & I CAN conducts activities that 
require prior registration or approval of the Commission. The jurisdiction of the 
Commission is established by law, not by private consent. 

U & I CAN's argument that the Commission lacks jurisdiction because of a prior 
determination that it did not have standing to bring a complaint against U S WEST 
Communications, Inc. (U S WEST) is without merit. In Docket No. UT-960659 the 
Commission found that U & I CAN did not have standing to bring claims against U S 
WEST because it did not have a direct customer relationship which would impose duties 
upon U S WEST.[S] The telephone lines which were the subject of that case were held in 
U & I CAN individual subscriber's names. The issue in this case is whether U & I CAN 
owns, operates, or manages any facilities to provide telecommunications. RCW 
80.04.01 0 broadly defines "facilities" to include instruments, machines, appliances, and 
all devices or apparatus. The Commission's prior determination that U & I CAN is not a 
customer of U S WEST has no bearing on this case. 
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Finally, U & I CAN argues that it provides only restricted access to telecommunications 
services to its members, and does not provide telecommunications to the general public 
for hire, sale, or resale. This claim addresses a question of fact to be determined by the 
Commission. U & I CAN's argument is not germane to its challenge to the Commission's 
jurisdiction in this matter. Whether U & I CAN membership is available to the general 
public is an issue of material fact; U & I CAN is not entitled to summary disposition as a 
matter of law. 

COMMISSION DECISION: The Commission has jurisdiction to determine whether U & 
I CAN is engaged in any regulated activity without complying with the statutory 
requirements of RCW Title 80. 

B. Does The Commission Have A Public Interest in Regulating EAS Bridging? 

The Commission Staff argues that U & I CAN's service is affected with the public 
interest because it has, or could have, a significant effect on the public switched 
teIephone network in a manner that hams the public interest. U & I CANS system is 
designed to allow users to bypass toll charges through EAS bridging. The Commission 
agrees with the Commission Staff that EAS bridging affects the public interest. 

The Commission previously has held that EAS bridging is contrary to the public interest: 

We understand that many of MetroLink's customers have achieved substantial savings in 
toll charges. However, those savings represent reduced revenues to the the carriers 
providing access. By approving the US West tariff revision, we will continue to uphold 
our policy that all network users should pay their fair share of costs associated with their 
use. Approving this tariff means that costs caused by users who avoid toll charges will 
not be passed along to all customers in the form of higher local rates. 

The Commission believes that approving this settlement is consistent with the public 
interest. It is consistent with our policies that the integrity of the telecommunications 
network be maintained for all customers and that costs be borne by those who cause 
them. 

GTE Northwest, Inc. v. Pacific Northwest Bell Telephone Co., Docket No. U-881719-F, 
1 13 PUR4th, 43 1,433 (May 1,1990). 

The Commission also agrees with the Public Utilities Commission of Utah in a case 
where it evaluated the legality of EAS bridging and set forth strong policy reasons against 
EAS bridging: 

This is not a case of small, virtuous Davids being set upon by a powerful, evil Goliath out 
to crush legitimate competition. These respondents are offering no innovation in service 
or technology. This is a case of these respondents setting out to exploit a legal anomaly 
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which was created by this Commission in an effort to promote equity between telephone 
service providers and customers. These respondents are turning the Commission's effort 
to promote equity on its head. For their own profit, they are enabling some USWC 
customers to realize savings to which they are not entitled. In the process, these 
respondents are depriving US WC of revenues which it would collect otherwise, and they 
are competing unfairly with authorized resellers of MTS [message toll service or long 
distance] service who abide by the applicable USWC tariffs. They also do not contribute 
revenues which would otherwise go to the Universal Service Fund, thus potentially 
saddling telephone service subscribers in outlying areas of the state with higher costs than 
they would incur otherwise. Respondents' service is, in short, contrary to the public 
interest. 

US West Communications, Inc. v. Bridge Communications, Inc., Docket No. 93-049-20, 
Utah Public Utilities Commission (August 19, 1994). 

In fact, the Commission has determined in a separate proceeding involving U & I CAN 
that it is illegal in Washington to provide Extended Area Service (EAS) without payment 
of access charges. United & Informed Citizen Advocates Network, a non-profit 
Washington Corporation v. Pacific Northwest Bell Telephone Co. d/b/a US West 
Communications, Inc., Third Supp. Order, Commission Decision and Order Granting 
Interlocutory Review of Order; Affirming Second Order, Docket No. UT-960659, at 8, 
11-13 (February 5, 1998). 

COMMISSION DECISION: Because the public has an interest in whether EAS bridgers 
should be allowed to operate, U&I CAN should be subject to regulation by the 
Commission. 

C. Is U & I CAN a Telecommunications Company? 

The definition of a telecommunications company in RCW 80.04.010 serves as a checklist 
to determine whether U & I CAN engages in any activity requiring registration or 
approval by the Commission. 

A telecommunications company includes: 

every corporation, company, association, joint stock association, partnership and 
person, 

owning, operating or managing any facilities used to provide telecommunications 

for hire, sale, or resale 

to the general public. 
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1. Is U & I CAN a corporation or company? 

U & I CAN's Certificate of Incorporation and undated By-laws demonstrate U & I CAN's 
putative corporate status. Ex. 1. U & I CANs claim that it is a non-profit entity is not 
supported by the evidence in this case. Despite its agreement to produce relevant 
documents after a bench request for the information, U & I CAN failed to submit 
additional corporate records and has not established its formal corporate status in this 
proceeding. U & I CAN did not present any testimony regarding its compliance with the 
statutory requirements for a non-profit corporation, nor did it present a witness who could 
respond to questions on its corporate status. The documents in Exhibit 1, without more, 
are not sufficient to establish non-profit status. The documents are incomplete; no 
corporate minutes, federal tax returns, charitable trust registration with the Secretary of 
State, evidence that profits of the firm are not distributed to individuals, or other indicia 
of an ongoing non-profit corporate entity were presented. 

U & I CAN claims in its motion that it has no customers, only members. Again, no 
testimony from U & I CAN is available on this point. Not only did U & I CAN present no 
testimony or exhibits, U & I CAN also refused to respond to data requests from U S 
WEST and GTE. If further proceedings are held in this matter, U & I CAN has been 
ordered to respond to those data requests. U & I CAN "members" currently pay a one- 
time initiation fee of $8.00 and then pay monthIy membership dues of $8.00. Ex. T-7 at 
5. The members pay this flat, monthly fee to access the system 30 times per month. If a 
member exceeds the 30 calls, U & I CAN assesses additional fees of $8.00 per each 
group of calls. Id., at 7. The only limitation on membership is sponsorship by an existing 
U & I CAN member. U & I CAN pays its members $6.00 for each new member 
sponsored. Ex. 9. The U & I CAN newsletter contains advertising for other businesses. 
Ex. 9. 

COMMISSION DECISION: U & I CAN is a "company" within the meaning of RCW 
80.04.010. U & I CAN sells memberships. Its members are customers in the same sense 
that any service sector business has customers. U & I CAN incurs expenses, utilizes it 
pricing structure for its services, generates revenues, markets its services, and publishes 
advertising for other businesses in its newsletter publication. 

U & I CANs nomenclature does not control the Commission's factual investigation. The 
finding that U&I CAN is a company is based upon the true nature and extent of U & I 
CAN's operations. 

I 2. Does U & I CAN provide telecommunications? 

U & I CANs operations constitute what typically is known as "EAS bridging." EAS, or 
extended area service, provides the ability to call from one exchange to another exchange 
without incurring a toll charge. RCW 80.36.850. See also, Ex. T-7 at 3. An EAS bridger 
uses a combination of customized call management services and his or her own 
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equipment to complete calls between two overlapping EAS regions without incurring 
access andor toll charges. Thus, he or she has effectively built a "bridge" between EAS 
regions to avoid legitimately owed toll charges. Id. at 3-4. 

U & I CAN operates its telecommunications system by using call-forwarding features it 
or members strategically placed in an EAS region purchase from the local exchange 
company. U & I CAN then places a facility, a personal computer containing a voice mail 
card, at the location . When the computer receives a call, the voice mail card will "flash 
hook" and redial. Ex. T-2 at 3. The software in the computer answers calls and requests 
the calling party to identify the party being called. Id. To complete the EAS bridge, the 
voice mail card in U & I CAN's computer transmits a series of three tones to the calling 
party, the calling party then enters his or her personal identification number, the calling 
party is given another audible tone, and then enters the telephone number of the party 
being called. The calling party hears a final series of tones, and is connected with the 
party being called. Ex. T-2 at 4; See also Ex. 8 at 2-3. 

COMMISSION DECISION: RCW 80.04.01 0 defines "telecommunications" as the 
transmission of information by wire, optical cable, or other similar means. As used in that 
definition, "information" means knowledge or intelligence represented by any form of 
signals, or sounds. EAS bridging requires transmission and a series of audible signals in 
order to function; thus, U & I CAN performs telecommunications. 

3. Does U & I CAN Own, Operate or Manage Facilities Used to Provide 
Telecommunications? 

U & I CAN owns computers equipped with voice cards that transfer calls. Ex. 3. The 
Commission Staff argues that the personal computers and the voice cards are "facilities," 
as they are broadly defined in RCW 80.04.010, supra, p. 4. In addition to owning the 
personal computers, U & I CAN also manages the use of call transfer features that U & I 
CAN or its members purchase from the local exchange company. Ex. T-2 at 3. 

U S WEST argues that U & I CAN'S computers equipped with flash hook and redial 
capabilities satisfy the definition of facilities. The computers are a "machine" which 
facilitates the provision of telecommunications service. U S WEST states 
that the Commission previously found that a similar device (" Telexpand") constituted a 
telecommunications facility: 

The Telexpand is a facility as defined by statute. MetroLink operates the Telexpand. 
When a MetroLink customer places a call via the Telexpand, the machine forwards the 
requested number to the U S WEST central office. That signal is a "transmission of 
information by wire" which meets the statutory definition of 'ttelecommunications." 
MetroLink provides the service "for hire, sale and resale." MetroLink's Telexpand service 
thus fits squarely within the definition of a telecommunications company set forth in 
RCW 80.04.010. The statute requires that the "facilities" be owned, operated or managed 
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by the telecommunications company but does not require ownership of the wire or other 
means of transmission.[6] 

The Commission agrees with U S WEST that there is no discernible difference between 
the facilities used by MetroLink and the facilities used by U & I CAN. The Commission 
found that MetroLink operated a telecommunications service. 

COMMISSION DECISION: The call forwarding or transfer services provided by U & I 
CAN are "telecommunications" as broadly defined in RCW 80.04.010, supra, p. 4. U & I 
CAN owns, operates or manages facilities used to provide telecommunications. U & I 
CAN operates a telecommunications service. 

4. Does U & I CAN Provide Telecommunications for Hire, Sale, or Resale? 

U & I CAN requires its members to pay both an initiation fee and a flat monthly fee for 
its service. This flat monthly fee is expressed in terms of the number of times a member 
accesses the telecommunications system in a given month. A member is allowed to 
access the system 30 times per month. Ex. T-5. If a member accesses the system more 
than 30 times, the member will be charged an additional $8.00 fee for that month. Ex. T-5 
at 7. U & I CAN monitors the number of times each member uses the system. Ex. 6. 

U & I CAN offers a two-step pricing plan for the purchase of services by members. U & I 
CAN membership is a month-to-month arrangement. The primary benefit of membership 
is the cost-saving access to U & I CAN's EAS bridging service. 

COMMISSION DECISION: The obligation of members to pay for telecommunications 
services provided by U & I CAN constitutes sales transactions. U & I CAN provides 
telecommunications for sale. 

5. Does U & I CAN Provide Telecommunications to the General Public? 

U & I CAN argues that its members do not comprise the general public, and places great 
weight on the requirement that new members be sponsored by an existing member. Ex. 9, 
Attachment 2. 

I I The Commission Staff notes that U & I CAN'S members do not all reside in the same 
building, nor do they work in the same business complex, and argues that, therefore, they 
do not share the commonality of location required for private shared telecommunication 
services under RCW 80.04.010. (See Ex. 6). Nor does U & I CAN operate a private 
telecommunications system because its telecommunications service is not used 
exclusively by U & I CAN but, instead, is used by the various members for their personal 
benefit. The Commission Staff also notes that the public service laws do not distinguish 
U & I CAN members from the general public, and concludes that U & I CAN's members 
are the general public. 
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U S WEST argues that U & I CAN's own literature describes its open and non- 
discriminatory membership policy. (See Ex. T-2). U S WEST also points out that 
members do not have vested or ownership interests in U & I CAN. 

COMMISSION DECISION: Joining in U & I CAN requires only that a potential member 
be sponsored by another member who has "a like mind and that they will be active in 
&J&I CAN'S] advocations," and that the members participate in a poll regarding their 
opinions on an assigned ''issue of the month." Ex. 1 and 6. However, the true nature of 
the like mind shared by U & I CAN members appears to be to lower telecommunications 
expenses. This common interest in illegally paying lower phone rates does not, in and of 
itself, constitute a sufficient community to support classification as a private 
telecommunications system. This interest in cost-cutting is common among members of 
the general public, even though most members are willing to follow legitimate paths for 
their toll calls. 

U&I CAN relies upon member sponsorships as a marketing tool, and it pays its members 
for each new member sponsored. Member sponsorship is no more than an incentive and 
#mechanism for validating and tracking payments to its existing members for marketing U 
& I CAN's telecommunications service. Membership is conditioned upon making 
monthly payments. U & I CAN members subscribe to its telecommunications service. 

In the MetroLink case, the Commission faced a nearly identical situation regarding a 
eompany that was bridging EAS boundaries in order to provide toll service without 
incurring tall charges. Second Supp. Order, In the Matter of Determining the Proper 
Classification of U.S. MetroLink Corp., Docket No. U-88-2370-5 (May 1, 1989).[7] In 
MetroLink, the Commission determined that MetroLink did in fact provide service to the 
public, despite the fact that it provided services to its "association members." See First 
Supp. Order at p. 4-5. The Commission found: 

[what  MetroLink actually does is essentially identical to the operations of numerous 
regulated toll providers in the state of Washington. Simply stated, MetroLink holds itself 
out to the public to interconnect access lines provided by local exchange companies and 
thereby provide[sl interexchange services commonly known as toll. The various 
organizational structures and arrangements utilized by MetroLink to maintain the 
appearance of something other than what it is demonstrate only the ingenuity of those 
who seek to avoid regulation. 

MetroLink, Second Supp. Order at p. 3. 

U & I CAN provides telecommunications to the general public. 

~ 

6. Does U & I CAN Operate as a Telecommunications Company? 
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The Commission is authorized to determine whether U & I CAN is operating as a 
telecommunications company. RCW 80.04.01 5. Toll call service between telephone 
exchanges is reasonably available from other providers, including U S WEST and GTE, 
who are parties to this proceeding. U & I CAN is a company owning, operating, or 
managing facilities used to provide telecommunications for sale to the general public. 
The Commission is authorized to order U & I CAN to cease and desist from providing 
jurisdictional services pending full compliance with the public service laws in Title 80 
RCW. Id. 

COMMISSION DECISION: U & I CAN is conducting business as a telecommunications 
company and the Commission should classify U & I CAN as a telecommunications 
company. U & I CAN must register with the Commission prior to providing service. 
RCW 80.36.350. The activities of U & I CAN are subject to the provisions of Title 80 
RCW. U & I CAN should be ordered to cease and desist from operating its 
telecommunications facilities and providing telecommunications service until it has hlly 
complied with the provisions of Title 80 RCW. Because the corporate status of U & I 
CAN has not been established on this record, this cease and desist order should apply to 
both the putative corporation and its principals. 

FINDINGS OF FACT 

1. The Washington Utilities and Transportation Commission (Commission) is an agency 
of the State of Washington, vested by statute with the authority to regulate rates, rules, 
regulations, practices, accounts, securities and transfers of public services companies, 
including telecommunications companies. 

2. United & Informed Citizens Advocates Network (U & I CAN) is a Washington 
company. U & I CAN recruits members from the general public, who are required to pay 
an initiation fee and monthly dues. There are no restrictions on membership other than 
sponsorship by a current U & I CAN member. In return for the payment of fees, members 
are sold thirty (30) "accesses" per month to U & I CAN ' s  facilities used to provide 
telecommunications services. If more than 30 accesses are made, additional fees are 
charged for each group of 30 accesses. U & I CAN offers a two-step pricing plan for the 
purchase of services by members. U & I CAN membership is a month-to-month 
arrangement. The primary benefit of membership is the cost-saving access to U & I 
CAN's EAS bridging service. The obligation of members to pay for telecommunications 
services provided by U & I CAN constitutes sales transactions. U & I CAN provides 
telecommunications for sale. 

3. U & I CAN claims that it is a non-profit corporation. U & I CAN's incomplete 
Articles' of Incorporation and undated bylaws demonstrate U & I CAN's putative 
corporate status. Ex. 1 .  U & I CANS claim that it is a non-profit entity is not supported 
by the evidence in this case. Despite its agreement to produce a complete copy of its 
articles of incorporation, and a copy of that portion of the corporate minutes which 

P W I  161464.1/67817.249 



Arizona Corporation Commission 
Docket No. T-02532A-00-0512 

Qwest Corporation - SRR-6 
Exhibits of Starla R. Rook 

Page 15 of 19, March 15,2001 

document adoption of the document claimed to be its bylaws, after a bench request for 
the information, U & I CAN did not submit the information requested. U & I CAN has 
not established its non-profit corporate status in this proceeding. The putative corporate 
status of U & I CAN does not affect any of the Commission's factual findings regarding 
the effect of the actions carried out by the company which establish, as a matter of fact, 
that U & I CAN owns telecommunications facilities, and uses those facilities to provide 
telecommunications services to the general public in the state of Washington. The 
findings would apply equally to a corporation or to an unincorporated business. 

4. RCW 80.04.0 10 broadly defines "facilities" to include instruments, machines, 
appliances, and all devices or apparatus. U & I CA"s facilities consist of computers 
equipped with voice cards having hook flash and redial features. When the computer 
receives a call, the voice mail card will hook flash and redial. Ex. T-2 at 3. The software 
in the computer answers calls and requests the calling party to identi@ the party being 
called. Id. To complete the Extended-Area-Service (EAS) bridge, the voice-mail card in 
U & I CAN's computer transmits a series of three tones to the calling party, the calling 
party then enters his or her personal identification number, the calling party is given 
another audible tone, and then enters the telephone number of the party being called. The 
calling party hears a final series of tones, and is connected with the party being called. 
Ex. T-2 at 4; see also Ex. 8 at 2-3. These computers are connected to the public switched 
network through the use of access lines provided for U & I CANS use by members 
whose premises are located in EAS areas. 

These access lines with call forwarding features are provided by local exchange 
companies, including U S WEST and GTE. 
By combining its computers with the access lines, U & I CAN is able to transfer an 
unlimited number of calls over EAS boundaries without paying toll or access charges. 

U & I CAN'S operations thus constitute what typically is known as "EAS bridging." EAS, 
or extended area service, provides the ability to call from one exchange to another 
exchange without incurring a toll charge. RCW 80.04.01 0 defines "telecommunications" 
as the transmission of information by wire, optical cable, or other similar means. As used 
in that definition, "information" means knowledge or intelligence represented by any 
form of signals, or sounds. EAS bridging requires transmission and a series of audible 
signals in order to function. U & I CAN performs telecommunications. 

5. RCW 80.04.01 5 provides that whenever the Commission believes that any person or 
corporation is engaged in any activity without complying with statutory requirements, it 
may institute a special proceeding. The instant case is such a proceeding. The statute 
applies equally to U & I CAN whether it is a corporation (which it has not proven, and is 
specifically not found to be) or is only a company run by individuals. 

6. The definition of "telecommunications company" in RCW 80.04.010 applies to every 
corporation or company. RCW 80.04.015 is consistent with the Washington State 
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Constitution, Article XII, Section 19. Article XII, Section 19, establishes the right of legal 
entities to organize for the purpose of conducting business as telecommunications 
companies, subject to legislative control. RCW 80.04.01 5 authorizes the Commission to 
regulate entities based upon their conduct. 

7. U & I CAN conducts activities that require prior registration or approval of the 
Commission. 

8. U & I CAN's service is affected with the public interest because it has, or could have, a 
significant effect on the public switched telephone network in a manner that harms the 
public interest. U & 1 CANS system is designed to allow users to bypass toll charges 
through EAS bridging. Costs caused by users who avoid toll charges will be passed along 
to all customers in the form of higher local rates. 

9. U & I CAN is attempting to exploit a legal anomaly which was created by the 
legislature in an effort to promote equity between telephone service providers and 
customers. RCW 80.36.855. U & I CAN is depriving U S WEST and GTE of revenues 
which they would collect otherwise, and it is competing unfairly with authorized resellers 
of long distance service who abide by the applicable tariffs. 

10. The Commission determined in a separate proceeding involving U & I CAN that it is 
illegal in Washington to bridge EAS territories without payment of access charges. 

1 1. U & I CAN claims it has no customers, only members. U & I CAN "members" 
currently pay a one-time initiation fee of $8.00, and then pay monthly membership dues 
of $8.00. Exs. T-7 at 5.  The members pay this flat, monthly fee to purchase access to the 
system 30 times per month. If the member exceeds the 30 calls purchased, U & I CAN 
assesses additional fees of $8.00 per each additional group of 30 calls. Id., at 7. The only 
limitation on membership is sponsorship by an existing U & I CAN member. U & I CAN 
pays its members $6.00 for each new member sponsored. Ex. 9. The U & I CAN 
newsletter contains advertising for other businesses. Ex. 9. U & I CAN is a "company" 
within the meaning of RCW 80.04.010. U & I CAN sells memberships. Its members are 
customers in the same sense that any service sector business has customers. U & I CAN 
incurs expenses, utilizes a pricing structure for its services, generates revenues, markets 
its services, and publishes advertising for other businesses in its newsletter publication. 
Member sponsorship is no more than an incentive and mechanism for validating and 
tracking payments to its existing members for marketing U & I CA"s 
telecommunications service. Membership is conditioned upon making monthly payments. 
U & I CAN members subscribe to its telecommunications service. 

12. U & I CAN's members do not all reside in the same building, nor do they work in the 
same business complex and, therefore, they do not share the commonality of location 
required for private shared telecommunication services under RCW 80.04.01 0. 
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13. U & I CAN does not operate a private telecommunications system because its 
telecommunications service is not used exclusively by U & I CAN but, instead, is used 
by the various members for their personal benefit. 

14. The only common goal or "like mind" shown on the record to be shared by U & I 
CAN members is a quest to lower telecommunications expenses. This common interest in 
illegally paying lower phone rates does not, in and of itself, constitute a sufficient 
community to support classification as a private telecommunications system. What U & I 
CAN actually does is essentially identical to the operations of numerous regulated toll 
providers in the state of Washington. Simply stated, U & I CAN holds itself out to the 
public to interconnect access lines provided by local exchange companies and thereby 
provides interexchange services commonly known as toll. The various organizational 
structures and arrangements utilized by U 6% I CAN to maintain the appearance of 
something other than what it is demonstrate only the ingenuity of its attempt to avoid 
regulation. U & I CAN provides telecommunications to the general public. 

15. U & I CAN is conducting business as a telecommunications company, and it must 
register with the Commission prior to providing service. RCW 80.36.350. The activities 
of U & I CAN are subject to the provisions of Title 80 RCW. All parties involved in the 
activities should be ordered to comply with Title 80 RCW. U & I CAN should be 
classified as a telecommunications company. 

16. U & I CAN should be ordered to cease and desist from operating its 
telecommunications facilities and providing telecommunications service until it has fully 
complied with the provisions of Title 80 RCW. Because the corporate status of U & I 
CAN has not been established on this record, this cease and desist order should apply to 
both the putative corporation and its principals. 

CONCLUSIONS OF LAW 

1 .  The Washington Utilities and Transportation Commission has jurisdiction over the 
subject matter of this proceeding and the parties thereto. 

2. U & I CAN is classified as a telecommunications company as defined by RCW 
80.04.010, and must register with the Commission pursuant to RCW 80.36.350. U & I 
CAN is not exempt from regulation pursuant to RCW 80.36.370 (2). 

3. U & I CAN, and its principals, should cease and desist from offering or providing 
telecommunications services in the state of Washington unless and until it registers as a 
telecommunications company with the Commission. 

4. It is appropriate for the Commission to enter a final order in this matter. 

ORDER 
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THE COMMISSION ORDERS That: 

1. The respondent, U & I CAN, is classified as a telecommunications company within the 
state of Washington. 

2. U & I CAN and its principals are directed by this order to cease and desist from 
conducting activities requiring authority from this Commission without first having 
obtained such authority. 

3. The Commission retains jurisdiction over the parties and subject matter of this 
proceeding to effect the terms of this order. 

DATED at Olympia, Washington, and effective this 9th day of February 1999. 

WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION 

ANNE LEVINSON, Chairwoman 

RICHARD HEMSTAD, Commissioner 

WILLIAM R. GILLIS, Commissioner 

NOTICE TO PARTIES: 

This is a final order of the Commission. In addition to judicial review, administrative 
relief may be available through a petition for reconsideration, filed within 10 days of the 
service of this order pursuant to RCW 34.05.470 and WAC 480-09-8 10, or a petition for 
rehearing pursuant to RCW 80.04.200 or RCW 81.04.200 and WAC 480-09-820(1). 

ENDNOTES: 
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[ 13 First Supplemental Order - Prehearing Conference Order, Docket No. UT-97 1 5 15 
(December 5, 1997) (Prehearing Conference Order). 

[2] Second Supplemental Order - Protective Order, Docket No. UT-971 5 15 (December 5, 
1997). 

[3) Third Supplemental Order - Order Denying Objection to First Supplemental Order - 
Prehearing Conference Order, Docket No. UT-971 5 15 (January 23,1998). 

[4] Mr. Holcomb made a general appearance on behalf of U & I CAN at the prehearing 
conference. 

[5] Washington Corporation v. Pacific Northwest Bell Telephone Co. d/b/a US West 
Communications, Inc., Third Supp. Order, Commission Decision and Order Granting 
Interlocutory Review of Order; Affirming Second Order, Docket No. UT-960659, at 
pp.6-7 (February 5, 1998). 

[6] In the Matter of Determining the Proper Classification of US. MetroLink Corp., 
Cause No. U-88-2370-5, First Supplemental Order, at p. 19 (February 7, 1989). 

[7] U&I CA"s operations are nearly identical to MetroLink's. MetroLink's operations are 
described in the First Supplemental Order, In the Matter of Determining the Proper 
Classification of US. MetroLink Corp., Supra. 
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In a cocppliint brought by a telephone corporation against 
two curto~nerr for resale of telephone service in violation of f € l d  
tariff, the Corcrmission held that rerpandenCs were u legally 
dirtinguishable d a i s  from other customers taking the 88311s 
aemices, by v f n u e  of r98pOndent6' role as a paid canduft far 
distribution of those services to parties not otherwise entLt1ed 
thereto, and hence praceedinga against respondents toere not 
invidiously discrhdnarury, nor did the proceedings jeopardize the 
Interes%s of  othex customers, rendering a Euleaaking procoebfng 
neither mandatory nor advisable; the Cwmaiasion found chat 
responden1;8~ dfstrfbutfon aonstituted a rtsaLe within the meaning 
of thr applicable t a r i f f  pravisians, and shea resale of the 
eervices at iS8ue were prohib2ted by the tariff, the camplainant 
was authorized to wi+hdruv service. 

Molly K. Hastings 

David R. Imine 

R. Paul Van D a n  

For US West Communications, 
Inc., 

Complainant 
U Bridge Cosmnunications, 

Inc., 
Respondent 

I4 American Long Distance 
Coamrunications Services, 
Inc., 

Respondent 
" Michael Ginsberg, Assis- Division of Public U t i l -  

tant Attorney General itirs , Utah Department - of Commerce, 
IntarranQt 
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. .I c C .  

P R O C E D W T O R Y  

Thfs matter was iniriated by complaint Filed September 

24, 1993. Aftex protracted pre-hearing maneuveztfng, fncruding 

mations to dis&ss denied by the Cammission, the mattax came on 

regularly for hearing the twentieth day of kpr i l ,  1994. Bvidence 

was offered and received, and thereafter the parties submitted 

pa6t-hearing nemoranda. The Administrative Law 'Judge, havinq been 

fully advised in t h o  premises, now enters the following R e p o r r ,  

containing proposed Findings of Fact, Conclusions of Law, and the 

Order bared thereon. 

F I N D I N G  OF FACT 

1. US Hest Communications, Inc., (hereafter "USWC- ) , 
complainant herein, i s  a telephone corporation 

certificated by this Conmrission. Bxidge Communications, 

Inc., (hereafter "Brfdge"),  respondent herein, is a 

corporation nor ceztificated by this Commission whose 

activities are complained of. American Long Distance 

Comunicationr Sexvfces, Inc., (hareafter 

respondent herein, is likewiae a corporation whose 

act iv i t ies  are complatned o f .  The Division of P u b l i c  

. .- I 

Utilities, ( hereafter "DPU" ) , intenrenor herein, f s an 

agency of Utah State Government charged, i n t e r  alfa, w i t h  

t n r i f f  enforcement, 

2 .  In the cours8 of telecommunications regulation, this 

RUG 22 '36 10:SS 
. . . . . . . . . .  -- 
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Commission has established a numbsr of Extended Area 

Service ("BAS') regions throughout U t a h .  The defining 

property of EAS telephone sewice is that it enables the 

subsc~iber to dial  outeide the service area of the 

subscr~ber'r local central telephone off ioe (but w i t h i n  

a def fned geogrcrphk region) without incurrfng Message 

Talecemmunication Sen@ce (KTS), &xmonLnly h o w n  as 

"toll,. charger. Within EAS regionu, s~tbscription to EAS 

service is a mandatory flat-rated part of basic telephone 

charges - 
3 .  One EA5 region include6 most of S s l t  I;ake County and 

north into central Davis County. A second region 

includes -den and south into central Davis County. This 

creates an overlapping area In DavLs County in which 

sub8crfbers are included in both EAS regions and can, 

accordingly. dial north or south, t o  OQden or sa l t  Lake 

C i t y ,  without incuzring toll charges.2 

4 .  The purpose for establishing the EAS regions was to 

balmcr the intelcsllts of custoaner8 wishfng a monthly flat 

rata charge fox fzequenr calls w i t h i n  theiz perceived 

local calling area and USWC'8 interest in a fair return 

'Transcript a t  61. 

*Pre-filed testimony o f  James E. Farr a t  4-5. 

FIUG 22 '$4 18:SS 
. 
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on ita service.' 

Both Respondents have situated their  burfnesses within 

the overhpplng EAS region in PavLs County- They have 

subscribed to USWC's business services (subscribing for 

multiple lines), including a feature that enabler them to 

re-route incoming calls to another destination w i t h i n  

their EAS region. ' 

5 .  

6 .  Both respondents offes a service to the ir  customners 

whereby the respective custmezs can d i a l  in-to 

respondents' respective facilftfes, and, after furnishing 

a Personal Identification Number (PIN), which 

Respondents' eqPipment verlfies automatically, can then 

dial a nunber outside the respective customers' EAS 

regLon. Respondents ' equipment then uses USWC ' 8 

transfer feature to complete the ca l l .  Respondents each 

charge cheir cust-s a flat rate of 25 cents per cal l ,& 

regardless af lenqth of t ime,  for this service. For the 

customer, the effect is to avoid otherwise applicable 

'In effect, EAS subscribers get a volume discount on certain 
calls otherwise subject t o  t o l l  charges. Those who make little use 
of EAS are, in effect, subsidizing those uho make average OL heavy 
use. 

'Heating Exhibi t  10. 

'Pre-filed testimony of James B. Parr, a t  4 .  

'Pre-filed testimony of James B. Farr a t  5 .  

. .  -. 
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to31 charges. 'I 

Any subscriber in +he overlapping EAS region may achieve 

a sin\slar result through the we of a call fonaarding or 

7.  

similar featurs; a hypothetical aubocrfber, for *-le, 

may forward hie or her calls to an w e n  number and 

receive a call there placed by a hypothutical call~sr i a  

Salt Lake sty. The Salt Lake caller,-of cour~e, rpay not 

even know that he or she is g e t t i n g  the benefit of 

avoiding the otherwise applic8ble t o l l  charges. IA the 

example, the hypothetical caller d i a l s  a ~avie court+y 

rtumbez within the caller's Ew ragion-tho caller's 

intent 18 not to call an Ogdsn number, lot alone avoid 

toll charges. 

Since, i n  the pretrioupi -le, the cull origimtea an an 

ordinary call within the caller's EAS, and the transfer 

i s  likewiue w i t h i n  the callee'e eAS,* USWC's equipment 

will not pick up anything untoward; there is no way to 

track ab88 of the uy8tem. Xn Respanden+s' case, t h i a  is 

haw they avoid getting charged toll for their cu8~omor8~ 

calls .' 

8. 

'Pre-filed testimony of James B. Farr at 3 ,  

'Transcript a t  69-76 - 
g7d. 

286 3434040 PQGE.005 
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9 .  Both Respondents assert that they o f f e r  voice mail 

service, a service unregulated by this C d s s i o n ,  in 

addition to the call transfer semice described above, 

Fog xtksons discussed below, we deem the voice n i a i l  isoue 

irrelevant to the resolution of this . matter, and, 

accordingiy, make ne finding in regard thereto.'' 

Bridge's expect w i t n a s s ,  offered thut- rha call transfer 

service was in sa- way inferior tlo USWC8s regular t o l l  

sexvice in that the call campletion rate was lower; that 

rate m u s t  not he too b8d8 or respondents could not 

sustafn t h e i r  bueiness'i--and wouLd not be resisting so 

desperately surrendering the cal l  transfer servica. W e  

find chat the service i a  sufficiently close to USWC's WfS 

semice as to be interchangeable. 

10. 

11. Respondenc Bridge has asserted vociferously that the 

technical details of how Bridge's 8nd USWC's equipment 

interact is crucial to the resolution of this matter. . 
Bridge has never offered any specifics as to how or why 

8oHouever, we cannot resist noting the anomaly that despite 
Respondents' claims that they are primarily voice mail providers, 
they have not settled this matter, as they easily could, by ceasing 
to offer the call transfer service.  

'lParticularly since Respondents charge their flat rate €or 
uncompleted calls, including busy signals. 

266 3434048 PAGE.006 . 
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t h i s  i s  so,1a and we have not become aware of any such 

roubons in the course of the proceedings. P o t  re88ons 

discuasod below, we deem any such issue irrelevanz to the 

resolution of this matter, and we make no finding8 

thereon. *l 

coNcLDsraNs OF 
Tbe Ccllpolissiun ha0 w y  ,and subject aaatter jurisdiction. 

1 
RO8p0ndsnts have filed SUveral motions to dislaha durhg 

thm course of  thetle proceedings: they havo asserted that the 

reasons for denying the saxte have never been adequately 68% forth. 

We oha l l  make one mora attempt. 

Though re8pondenta have presented variations on the 

theate, their beeic prSnrise i s  that respondente' call transfer 

sexyice offeted to third parties does not differentiate respondents 

from any other central Davis County subscriber having the abLlity 

to forward or transfer calls. From t h i s  p r d s e ,  they argue that 

sll other so-enabled Davis County subscriber8 will be affeated by 

tbsee proceedings, and tbat, accordingly, the proceedings 8hOUld be 

ronvezted into ~ J e s ~ J ~ i r r q ,  or we should 6-e all transfer-enabled 

l2Not even in its post-heathg memoranda. 

')In any event, nothing in Bridge's expert's training or 
background appears to qualify him to speak to such issues,  and in 
the absence o f  any credible evidence, we would be unable to make a 
finding, even i f  we thought the issue important- 

206 3434840 . pGGE.007 
.- 
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subscribezs and name them parties.L' The latter course would, of 

course, render further proceedings impossible as a practical 

matter. We reject respondents' a r p e n r  on two grounds. 

F i r s t ,  we reject absolutely respondents' contention that 

their 

subscribers with a tzansfer capability. 

activit ies  do not differentiate then  fmm orher Davis County 

A little set theory rpny 

illustrate the point- . 
A se t  is simply a collection of entities (members) 

sharing cena in  common, defining characteristics or properties. 

COn6lder first the 8et of all telephone subscrfbers Ln cenfral 

Davis County: the defining characteristics of the m s m b e s s  of t h i s  

set are connected to USWC's system and the ability, by virtue of 

locatfon within two EAS reqions, to call toll-free within both 

regions. Thls is our "Universal sat." 

Within sets there may exist subsets. Subset mgabers have 

all the defining characteristics of members of the larger set  

(superset) but possess certain additional defining characteristics 

which diatinguish them from ather mEuobeY8 of the superset. 

wizhfn our univasal set  there are, far our ~ i 5 e s r  two 

subsets: subscribers having transfer capability (which we will 

call "tronsfer-served"), and thO transfer-served vho provide third 

parties the b e n e f i t  of their service far compensation (whLch we 

"Otherwise, contend respondents, w e  are guilty o f  invidious 
discrimination against them. 
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will call *conduits"). Conduits 

constirute a subaet of the 

transfer-strved subset (an6 a 

sub-subsst of the universal 

ret) .  we can il lustrate 

graphically as in  the figure 

above. 

Invidious lggal 

discrimination can occur only 

rrgaxdfng L i k e  entities. Respondents' argnsmnt thus boils down t o  

a clcrinr that: they do not constitute, for legal purposes, a subset 

distinguiohab~o from other transf er-serrred central Davh County 

subscribers. The main point they raise fn support of th is  claim i s  

that othoz C o m m r C f a l  e8tablf8hment6 80 located may benef ft 

financially from the transfer capability. Thfs is true, as far as 

it goes. Customers of a transfer-senred fina, for example, might 

place cal ls ,  otherwbe subject to tall charges, to sales people. 

There i s ,  however, a crucial difference. H0wmve.r much 

such establishments may gave in overhead by the use of the transfer 

capabrlity, their cadh flow is in no way dependent on t h a t  

capability. The overhead benefit is incidental to conducting a 

non-communication related (01: at laast a non-regulated 

cormrounication-related] busine86. The transfer capabflfty i s  being 

U 8 a d  for the concezn's o m  benefit, and the benefft to other 

RUG 22 '94  10:58 
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parties, if any, Fa incidental. It $8 +he concezn's own telephone 

service and e a f f i c  befng facilitar;ed, not that of Outside parties. 

Furrher, such concerns control where the  traffic will be 

transferred-they direct the C811'S ultimate destination; they do 

not simply turn their capability over to ouzside parties to use as 

they wiL1 for rhek own traffic and to ckoose their own destinarion 

for the ca l l .  Tire non-conduft concerns &re simply U S h g  their  oun 

service, f o r  which t h e y  have psld, for their own prpees ,  and in 

tho manner envisaged by the -riff; they a m  not dimctly 

generating incosae from that service. In short, respondents act  a5 

conduits, and they get paid for that role. The other transfer- 

srg-ved customers, commercial or residential,  do not. 

We conclude these differences are more than sufficient to 

negate any c l a b  of invidious dbcrimination- Respondents 

constitute a subset readily distinguishable frwn the supersets of 

+he rransfer-served and the  universal s0t .  Thus the i n t e r e s t s  of 

m.mbers of those oupersets are nat a t  issue in these proceedings, 

and there is no rOll8On for them t o  participate, nor i o  there any 

reason zo conven the69 proceedings into rulemaking. 

We conclude that the characteristics so distfnguishing 

respondents have legal significance which justffies the8e 

praceedings. 

Respondenrs' final argument on the discrimhation issue 

should be addressed: as we understand it, since there may be 

RUG 22 ' 9 4  m:se 
. . . _- .--- . - .  
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other, undiscooorod, concerne doing the same ching a8 respondents, 

w cannot proceed until all such concezns have been semred. 

This is analOgou6 to arguing that no burglars can be 

prosecuted until all hatre been rounded up. The argaxnent is 

grepoeterous. If we mrcl knowingly to pibk and choose which firPrs 

could operate &a do respendants, and which could not , the -claim of 

discrimination wuuld have validity; bur becuuse neither w e  nor USWC 

can presently ferret out all who map be abusfng the sy8tem 

clandestinely, w e  are not precluded frm proceeding against those 

heretofore dfs~0vel~ed.~~ If others  susface, they can be -de the 

mubjb~z of approprfate prowmcIing.8 and accorded the due process to 

which rhey are entitled. Tnie Camisofon can make l a w  by the use 

of stam dectsid' a8 we11 as by rul-king. 

Respondents' motions to dismiss should be denied, and we 

will horeih affirm our previous denials of the 8 w .  

The only issue in theme proceedings, and the one 

respndmnta have striven mightily to avoid through continued 

tact ics of confusion, delay, and obfuscation, is the hiterpretatian 

%espondents w e r e  asked during discovery to furnish the nmes 
of other like concerns; Bridge finally provided one bare name and 
address ac the hearing. Ws dew that insufficient to sustain any 
claim of discrimination. 

P.2d 1245 (Utah 1992) .' 

RUG 22 ' 9 4  10:53 
_ .  - _  



FEB 13 ' 8 1  15:43 FROM UTQH PUBLIC P O L I C Y  T O  9130389 Arizona Corporation Commission 
Docket No. T-02532~-00-05i 2 

Exhibits of Starla R. Rook 
P a m  12 of 20. March 15.2001 

. WG 22 '94 10:~m usu w u s m T n E  Qwest Corporation - SRR-7 

QQCXET NO. 93  -049-20 

-L2- 

of USWC's tariff, t o  wit; i s  respondents' use of their service 

f z o m  USWC p e w t t e d  under USWC's tar i f f?  The resolurion of that  

depends on resolving the issue of whether they ana tesellexx w i t h i n  

the meaning of the tariff. 

The relevant provisions are t w  sections of the Utah 

Tariff ,I' the first of which, Section Exchange and Network Services 

2.2.5,  provides: 

ResalelSharinq of service is a1Laoed pursuant 
to the terns of Section 5.10 of this Tariff. 

The second provision is Section 5.10 A.2 of the 8-e 

t8Siff which provides: 

Access to the Network furnished to the 
customer of record providing Rsaale/Sharing 
SBIN~CBS~ $S liau -t$ to the following w e  and 
Classes of  Semice. 

a. Measured R a t e  Resale/Sharing Access W n k s  as 
def ined  in [section] 5.10-1 following and 
Network Access Registers. 

b. Flat Rate ResaleISharing Access Trunks as 
defined in [Section] 5.1O.X following and 
netwark acce8s register8. (EPrphasir added.) 

The access trunk6 referted to axe limited to 

%lis tariff  governs what lcay be loosely termed Local 
rosidenrial and commercial telephone service- It includes access 
t o  the long-distance network. A separate tar i f f ,  the Access 
Service Tariff ,  governs resale o f  HTS service. Respondents can 
subscribe t o  this tar i f f ,  but then they would have to p a y  
applicable USWC charges and contribute to the Universal Service 
hurd. Their business is profitable precisely because they provide 
thr squlvalent o f  long distance service to their customers while 
avoiding the costs of competing authorlzed MTS resellers such as 
MCS and Sprint. 

286 3434048 PAGE .. 0 [ 2 
-2.. , 
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resale/aharing areas camprised af single buildings, parts of 

buildings,  or specifically delineated (with legal description 

furnished to USWC) geograpkdc area in which the castofnet prov;lde~ 

exchange 8axvi~e.'* Tho tsre1lerr ure t A R t h O r i Z e d  only to @erne 

customerr located within the resalelaharing area (seotion 

5.10.A.15) .  Clearly respondents are not: providing this type of 

exchange eervice--thrry pmvido only the toll-avoidance sarviae, 

which is t h e  equivalent of long distance semice w U c h  muld 

otherwise be subject to HPS charges, and they have certafnly not 

established any roralelsharing area. 

RO6pondentS prof088 qreat puzzlement and confualon 

conuorning the80 tariff provisions. We don't b o l i m  the 

perplexity is warranted. 

Respondents first profess an inability to find in the 

tariff any prohibition of theLr activities. An elementary 

sylZoqLoa may elucfdates OnLy rerale/sharisag trunk service is 

authorized for resale# respondents are not providing that type of  

saxvice; QED respondents' service is not authorized for zelrale. 

Tnae, Seation 2.2.5 does not use the word "only,' bpt: the phraue 

"the provision is for the benefit of office and apartment 
complexes, and l ike entities, wishing t o  provide their own internal 
service for occupants. It implies that the entire resale/sharfng 
area is wired together t o  provide a local telephone service. 
Transcript a t  107-108. Obv%onsly t h i s  in no way describes 
respondents' operation. 
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"is l i m i t e d  to" in Sectfan 5-10 certainly provides a synonym.19 

Respondents' second line of defense i s  the contention 

that even i f  rsrale i s  pohibited, they are not: resellers. They 

advance two branche8 t o  tha argument. ?irst, they assart. they 

have nothing to rrsoll--+h.y are mere subscribers -to USWC's 

setvice. We cannot agree. They haw two items as their stock in 

trade: an advuarsgeous EA$ location and transfer capabilSzy. 

Thefr a c t i v i t y  involves transferring the benefit: of both to other 

parties for compensation. Both ex% USWC'8 tariffed servfces, so 

se8pondente have sonrething to sell which they receive fzom USUC-- 

and nothing e l e t ~ . * ~  

Respondents' rsecond contention i s  t h a t  the t e a  

-reseller" in this context is some arcane tam of art requiring an 

elaborate definition. Respondents offer xm such definition, and we 

do not perceivs the need for one- 

')even absent the phxast in section 5.10, tha clear import of 
the language in section 2 .2 .5  ls t o  prohibit resale o f  any services 
not delineated in section 5.10. Particularly in a context such as 
this, there i s  no reason to list a limited callectioa of services 
for xesale if a11 ate for resale. In terms of set  theory, there lis 
no reason t o  delineate a subset if it it co-cxtenslve with t h e  
supersat. Or, in terms of statutory construction, " i n c l  usio unius 
est e%elusda alterius" (to include one implies exclusion of the 
other) Black's Law Dictionary 4th Ed. 906. 

'%e disregard respondents claimed voice mail service. They 
have not claimed the two services cannot: be separated, and we have 
no reason to  believe separation is impossible. If indeed 
respondents' ptimsry business is voice m a l ,  they can settle this 
matter easily by dropping the call transfer service. 
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W e  digress briefly here. Bridge asserts thar. the 

m n i s t r a t i v e  Xaw Judge unduly narrowmd the issues in this matter. 

Bridge claims that one i s s u e  improperly excluded was thut of the 

mechanics (perhaps more accurately qelectronicsL) of the 

interaction between Bribgo's and VSWC'8 equipment. Presrrmably one 

rcwaon to explore M u  matter -23 to estab1Lsb the need for  a m o r e  

elaborate defhaition of reseller.. 

W e  do not 8- that the relevant tariff provisian8 are at 

all dependent on the details of equipment i n t m r e ~ c t b n . ~ ~  Even if 

we thought the t.chnica1 workings o f  the equipzaenz hed sda~rt 

rrlevanea, Bridge's only w~tness in this regarQ was David 5 .  

WLlrur,  whose education and expariance, or lack tharrof, inspire no 

confidence that he i s  qualified t o  speak to such issues. By way of 

education, he porseerres not so rnuch as a high school diploma, and 

his only technfcal background i s  a brief s t i n t  as a telephone 

repafxman. He claima to have once taken in-house training (ar: an 

ATCT affiliate long before divestiture) in tariff writ ing.  

We recognize that she qualifications for an expert 

witness are, these days, elastic. But Wllnez's qualifications 

"As a further example of Bridge's attempts to obfuscate, 
Bridge's reply brief tries to make somethfng of the Administrative 
L a w  Judge's (Awl use of the tern "blackbox" i n  regard t o  Bridge's 
equipment, misconstruing the term as having, in the ALJ's mind, 
some pejorative connotation. As the context of the ALJ's remarks 
show, he was using the tern simply as a generic term for  equipment 
the inner workings of which are not known. The ALJ used the s a e  
term fo r  USWC's equipment-equally with no pejcrrative ir-rtent. 
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ate srretched so thin that in our estimation they break. He accord 

his tertimany no credibility Since Bridge d i d  net even 

offer any cr&le testimnny on the technical issue, it can hardly 

complain if WB ignore that i s s u e .  

Retutning to our main discussion, the Latin pre f ix  *re. 

means t o  iterate 01 perform an act ion again.- To sell is to 

relinquish for money or other valuable cortsfderatian.' Thus to 

resell i s  to "sell again. We believe the dictionazy def inf t ion  lo 

quite clear and adequate for OUT purpose6 and nicely descrfbes 

respondents' activftie6. W e  see no reason to sugpoae it does not 

embody the intent of the drafters of the tariff. In terms of 

statutory eonsrnrctfon, language is t o  be assigned irt ordinary, 

plain msaning absent exceptional c i r ~ s t a n c e s ,  and we do nat 

discern any exceptional cizcwnstances here. Reapondents subscribe 

to 6As and call t r a n S f O t  services, tariffed and sold by USWC, f o r  

money, and for anoney, respondents transfer chase saws services to 

others- who have not subsergbed to them. Respondents are 

unauthorized resellers, and all of respondents' energetic attempts 

2tFor example, Wilner made much of the issue o f  "control" o f  
the call. He nevez did clarify what he fancies by th i s  term. For 
our puzposes, it i s  sufffcient that respondents' equipment enables 
the calls to be redirected-that is all the control necesrary- 
Exactly how that is achieved i s  legally irrelevant. 

**ebsters New Collegiate Dictionary, 1973 Ed. 960. 

" I d .  1051 

._ 
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ta obfuscate that simple atate of affairs cannot change it- 

R88pondett1tb;' last l ine  of  defense is citation of 

on v.  xounta in mL1,sI a case in which me U t a  supreme Court 

said that filed tariffs are to be aonstrued strictly agubst the 

utility.= We a w e  w i t h  and follow that principle. Strict 

aonstruction of the zurfff, however, deos not require us to find 

v w e n e ~ s  or aaahigulty where  none -sts, nor duo0 L t  require uu to 

adopt a strained and unreasonable conrtnrction to the utility's 

detrisent. TUs we would havm to do to find for respondants, 

X t  may vel1 be that tho applicable tariff prooisions 

require a oertain amount of cloar reading and tracking of czoss= 

ruf.rcmces: that does not i n  itself cmaate ambiguity or vagueness. 

Nor do w e  believe that makes reading the tariff undnly LrUrdms-. 

 any documnnf~ to which respondents are held, including Connai8rion 

mlat, are at least equally convolutad. 

- We should be very clear what is and i s  not involved Ln 

these proceedings. Thfa i s  not a caie of -11, virtuous David6 

being set upon by a powerful, evil Goliath out to cm8h legitirpate 

25576 P.2d 850 (Utah 1978). 

z6The case was decided en t h e  alternative bases that  the 
utility had not complied strictly with the tariff  or that the 
tariff  provision itself was unjust and unreasonable and thus should 
be judged void, Accordingly, the language regarding s t r i c t  
conscruction o f  the tar i f f  is dictum. 

RUG 22 '94 1 I : 00 206 3434048 PnGE.817 
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capet i t fan.  These respondents are o f f e r f n g  no innovation in 

service or technology. This i s  a case of these respondents setting 

out to exploit: a legal. anomaly which waIsi created by th is  ~onanisrian 

in an effort to prmnote w t y  between ttLephone service pruvidprs 

and cuttoaers. These respondents are turning the C6mmLssion'c 

effort  to promote equity on i t s  head. Far their o m  profit, they 

are enabling some USWC customers t o  r e a l i z e  sav-gs to which those 

custamers are not entitled. In the process, theere respondents are 

depriving USWC of revenues which it wuld collect otherwise, and 

they are conrpeting unfairly w i t h  authorized resellers of X'ES 

sewice who abide by the applicable U m C  WLriffa,. They also do nor 

contribute zevenues whZch would otherwise go to the Universal 

Service Pund thus potentially saddling telephone service 

subscribers in outlying areas of the state with higher costs than 

they would incur otberulse. Respondents' service is, in short, 

contrary to the public interest. 

Having concluded that respondents are i l l ic i t  resellers 

of USWC's service0 we need ~ O E  resch the issue whether they are 

public utilities. 

The cmplaint of U S C  should be sustained, and it 8houLd 

"The Universal. Service Fund was created to subsidize telephone 
service to customers in small; isolated locations. Without the 
fund, such ~ 5 t o m ~ s  would have to bear the f u l l  costs of service, 
which, in &any cases, would be prohibitive. The fund is financed 
by a surcharge on calls subject t o  MTS chages .  

BUG 22 '94 1 1 : 8 1  206 3434640 PRGE . E  I8 
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be authorized to cut O f f  service to respondmts for violatfan of 

its tariffs. 

QBL)eR 

NOW, T#tREPORE, IT IS HEREBY ORDERBD thatt 

>> The raOtfOn8 to d i S e S s  Of BR1M;E C ~ X A T I O N S ,  fNC., 

and A H f S R X C W  LONG DXSTANCS SERVICES, Mc. , be, and they 
are , singularly and collectively, d e e d .  

>> US WEST COPQNWXC&TLONS, INC., be, and i t  is, authorized 

to withdraw servLce, singularly and collectively, from 

BRIDGE CCM"ICATIONS, IRC., a d  AHERXCAN LONG DTSTWCE 

COHMUNXCIATLOIOS SSRVICES, INCII and to withhold ouch 

senrice until ruch time as 8aid respnd6nts, Or either of 

them, furnish adequate assurance that such serpice will 

not be resold contrary to the applicable tariffs. 

>> Any person aggrieved by this Order may petition the 

C d s s i o n  for review within 20 days of the date of this 

O d e .  

t o  the Utah Suprame Court. 

DATED at Salt bake city, uta&, this 19th day of August. 

F U l u n  ae to do w i l l  f o r f e l t  the right to appeal 

1994 

f s f  A.  a r t  T w  
Administrative Law 3udgs 
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Approved and Canfixmu$ this 19th day of August, 1994 ,  au 

the Report and Order of the Public SemrLce CommLssion of Utah. 

-0orc- 
Commission Secretary 

RUG 22 ' 3 4  11:01 
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