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do not need a stamped copy of the Brief.
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STATEMENT OF THE CASE

On July 14, 2000, Midvale Telephone Exchange, Inc. (“Midvale”) filed this
Application with the Arizona Corporation Commission (“ACC” or “Commission”).
The Application employs three alternative revenue requirement scenarios, all based
on a calendar 1999 test year. The “Base Case” is a traditional rate increase request
for Applicant’s existing service territory. The second scenario (“EAS Case”)
combines the Base Case rate request with pro forma changes reflecting the
Applicant’s request for authorization of extended area service (“EAS”) between its
Cascabel exchange and the communities of Benson and San Manual. Scenario
number three combines the first two scenarios with Midvale’s application for
authority to provide service to approximately 400 potential customers in two new
exchanges--Millsite and Silver Bell. The residents of these two areas currently do
not have landline telephone service. Finally, Midvale requests funding from the
Arizona Universal Service Fund to enable Midvale to continue providing affordable
rates in its high cost rural service territory.

All three scenarios request a just and reasonable return on equity for Midvale
of 13% and an overall weighted cost of capital of 11.2%. As filed, Midvale’s
Application requests a revenue increase of $108,955 in the Base Case. If the
Company’s EAS request is granted, the necessary increase in revenues is $144,706
per year. Finally, if both EAS and the request to extend service are granted, the
increased revenue requirement becomes $181,991 per year.

The Application proposes to standardize Midvale’s local rates at $24/month
for residential customers and $32/month for business customers, while reducing

Midvale’s existing intrastate access charges to a uniform $.06 per minute. The
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Application also proposes to eliminate custom calling charges and to consolidate and
revise a number of unused or little used rates and rate categories. These rates
would produce a revenue shortfall for Midvale under all three revenue requirement
scenarios, and the Applicant requests that the resulting revenue shortfall be made
up by annual disbursements from the Arizona Universal Service Fund (“AUSF’).
Under the terms of Midvale’s original Application, annual AUSF disbursements to
Midvale would be $130,329 in the Base Case, $225,567 if EAS is granted, and
$221,360 for both EAS and the requested extension of service to Millsite and Silver
Bell.

On March 15, 2000, the ACC Staff (“Staff”) filed its direct testimony. The
Staff proposes a number of adjustments to Midvale’s test year rate base, revenues
and expenses. Taking all of these adjustments into account, Staff proposes a
revenue increase of $17,391 per year, a 2.38% increase, for the Base Case scenario.
See Exhibit S-2, Schedule DWC-1. Staff opposes Midvale’s request for EAS, and
therefore does not calculate a revenue requirement for the EAS scenario. While
Staff supports Midvale’s request to serve Millsite and Silver Bell, it rejects
Midvale’s pro forma adjustments to the test year that incorporate the cost of
providing service in these unserved areas. Staff concludes, however, that if the
unserved exchanges receive federal USF support and generate non-local revenues in
the same amounts as Midvale’s existing customer, Midvale could recover the
incremental cost of serving the new exchanges at a local exchange rate of $24 per
month for residential customers and $30 for commercial customers. With regard to
rate design issues, the Staff agrees to unify the Company’s disparate access charges

for its Young and Cascabel exchange on a revenue neutral basis, and it proposes to
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limit the increase in local residential rates to $17.15 per month in the Young
exchange.

Midvale filed its rebuttal testimony on April 11, 2001. In its rebuttal
testimony, Midvale vigorously disputes the Staff’s proposed adjustments to cost of
equity and rate case expenses, and strongly disagrees with Staff’s argument that
the unserved areas could be self supporting at the rates Staff proposes. The
Company does, however, agree with a number of the staff’s other revenue
requirement adjustments, the most important of which deal with accumulated
depreciation, depreciation rates, income tax rates and the treatment of deferred
taxes. Midvale’s witness, Dr. Don Reading then recalculates Midvale’s revenue
requirement increase in the light of agreed upon Staff adjustments as $66,789,
equivalent to a 9.14% increase in the Base Case. Exhibit A-4 at 18. If EAS and
service to Millsite and Silver Bell is authorized, the necessary increase becomes
$224,127, for a total percentage rate increase of 26.65%. Id. With respect to rate
design issues, Midvale agrees to defer its request for a reduction in access rates if a
unified access charge is ordered, and it agrees to reduce its requested residential
local exchange rate in Young to $22 per month.

ISSUES PRESENTED

With the Company’s acceptance of the Staff’s position on a number of issues,
there are only three significant disputed issues remaining:?

1. What is the proper cost of equity for Midvale?

1 There is a also an outstanding disagreement between the Applicant and Staff regarding
the proper treatment of short term interest expenses, with the Company arguing that the Staff can
remove this cost from test year expenses, but the interest rate must then be included in the cost of
capital. In view of the de minimis amount involved, this Brief does not address this issue.
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2. Is Midvale entitled to recover in rates the full cost of preparing and
presenting this case?

3. How should the cost of providing service to the unserved territories be

funded?
ARGUMENT
I A just and reasonable cost of equity for Midvale is no less than
13%.

In his direct testimony, Midvale’s expert witness, Dr. Don Reading, used
three distinct methodologies to determine Midvale’s cost of equity--a (“DCF”)
analysis, a risk premium analysis, and a comparable earnings method. These
approaches produce various equity costs ranging from 10.9% to 14.5%. Giving some
weight to each of the various methods, Dr. Reading fixes his best estimate of
Midvale’s cost of equity at 13%. Exhibit 2, Schedule D-4 at 17.

Staff witness Joel Reiker also employs three different methodologies in
preparing his estimate of Midvale’s cost of equity--a comparable earnings approach,
the DCF method, and a capital asset pricing model (“CAPM”). These approaches
produce cost of equity results for Midvale ranging from 4.6% to 26.7%. With these
results in hand, Mr. Reiker recommends a cost of equity of 11.5%.

Choosing between these two opinions is an admittedly difficult matter. The
courts have offered little guidance on this issue, other than to note that a regulatory
determination of equity costs “must be determined by the exercise of a fair and
enlightened judgment, having regard to all relevant facts.” Bluefield Waterworks &
Improvement Company v. Public Service Commission of West Virginia, 262 U.S. 679,
692. For both the expert witnesses and the Commission, the determination of a

utility’s cost of equity “is a judgment call, enlightened by consideration of all

Midvale’s Posthearing Brief 5



relevant factors.” Sun City Water Company v. Arizona Corporation Commission, 26
Ariz.App. 304, 309, 547 P.2d 1104, 1109, vacated on other grounds 113 Ariz. 464,
556 P.2d 1126 (1976).

In the present case, there are a number of factors that strongly suggest that
Mr. Reiker’s analysis contains both technical flaws and errors of judgment. On the
technical side, the simple fact is that none of Mr. Reiker’s analytical methods
support his ultimate cost of equity recommendation of 11.5%. The summary results

for each of Mr. Reiker’s analyses are listed below:

1. Comparable earnings..............ccccveeeervvvererecvneernnne. 24.3%-26.7%
2. DCF (Dividend growth).........c.ccceeeciieeeereeeienreninnnnn, 4.6%

3. DCF (Sustainable earnings/average).................... 16.5%

4. DCF (Sustainable earnings/spot)........cccccceeunneenn. 16.5%

5. DCF (Earnings growth/average).............cccuuuen..... 11.8%

6. DCF (Earnings growth/spot).........cccccovvvirieennnnnnn. 11.8%

7. DCF (Value Line growth/avg.)..........cccccccvvuvvennn..... 15.3%

7. DCF (Value Line growth/spot).........cccoeeeeee vrnennn. 15.3%

8. CAPM......ooiieee ettt 12.0-13.5%

All parties agree that the comparable earnings results cited by Mr. Reiker are
skewed by U S WEST’s abnormally high returns on equity, and that the
DCF/dividend growth results are flawed because of the recent rash of dividend cuts
in the telecommunications industry. But all the remaining analytical “runs”
produce results in excess of Staff’s 11.5% recommendation. Moreover, the raw data

for Mr. Reiker’s comparable earnings analysis shows that, even with U S WEST’s

Midvale’s Posthearing Brief 6



results discarded, the minimum achieved return on equity for his five comparable

telecommunications companies during any year in the last five years was 17.3%!

Mr. Reiker attempts to explain these inconvenient results by arguing that the

comparable companies used in his analyses are riskier than Midvale because a

portion of their investments are in competitive endeavors. Dr. Reading convincingly
refuted this argument in his rebuttal testimony:
Q. How do you respond to [Mr. Reiker’s] assertions?

A. While I can agree that some comparable companies are operating in
competitive or deregulated markets, I cannot agree that companies like
BellSouth and SBC Communications are less risky than a small firm
like Midvale. In fact, the suggestion is absurd on its face. Mr. Reiker’s
comparable companies are very large, highly diversified firms which
serve some of the largest, most economically stable areas in the
country. BellSouth, for example, has 44 million customers, 103,900
employees, revenues of $26,200,000,000, a market capitalization of
$78,000,000,000, and an A-, “Low Risk” ranking from Standard &
Poor’s. Midvale, on the other hand, has less than 2000 total customers
(638 in Arizona), 32 employees (4 FTEs in Arizona), and under $3
million in revenue ($866,000 in Arizona). It is completely
unreasonable to view Midvale as less risky than a company like

BellSouth.
Exhibit A-4 at 14-15.

Finally, there some reasons to mistrust Mr. Reiker’s experience and
judgment in financial matters. At the outset of cross examination, Mr. Reiker
testified as follows:

Q. (BY MR. WARD) Let me ask you just a few peripheral questions,

Mr. Reiker. On page 3 and 4, you discuss the economic prospects at

the time for both Arizona and the nation. I assume you would agree

with me that in general, prospects are considerably less rosy now.

A. Based on the analysts’ forecasts?

Q. Based on the general concern of any number of analysts and

economists that we may, in fact, be in a recession, on the verge of a
recession.
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A. Tdisagree with you. Ido not agree that we’re in a recession.

Q. Mr. Reiker, I didn’t suggest that I said that. Isn’t it true that there
are informed and capable people who believe that to be the case?

A. T have read no studies that indicate that we’re in a recession right
now.

Q. You've read no analyst or economist that has expressed any concern
that we may be in a recession in this quarter?

A. Not that I have read.
Tr. At 149. This is nothing more nor less than a confession of complete
unfamiliarity with any of the leading financial journals or the business sections of
the popular press, all of which have been replete with articles over the last several
months about rapidly deteriorating business conditions and recession fears. See
e.g., John Greenwald, Assessing Recession, Time, June 25, 2001, at Y7 (“You don’t
need an economist to tell you the economy stinks, not with layoffs increasing,
energy prices climbing and unsold cars, computers and communications gear piling
up.” ). Similarly, Mr. Reiker could not venture an opinion about Wall Street’s
current view of small telephone companies. See Tr. At 152. This is remarkable
considering the fact that the recent telecommunications wreck is one of the most
devastating and widely publicized stock market collapses in decades. Seee.g.,
James K. Glassman, Broadband Failure Has a Political Cause, The Wall Street
Journal, June 21, 2001, at A18 (A broad index of publicly traded small telco CLECs
have lost 83% of their market value from their peaks).

In short, Mr. Reiker’s analytical analysis does not support his

recommendation, and there is ample reason to doubt that the judgment he has
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brought to bear on the cost of equity issue is well informed. Midvale’s request for a
13% cost of equity should be accepted.

IL Midvale is entitled to include $40,000 in its revenue
requirement to recover rate case expenses.

One fact about which there is no dispute in this case is that Midvale’s
rate case expenses greatly exceed any reasonable relationship to the sums at issue.
When Midvale originally prepared its case, it budgeted $40,000 in rate case
expenses, knowing that figure might be a conservative estimate. Exhibit A-2 at 4-5.
But by the time Midvale prepared its rebuttal testimony it had already incurred
more than $100,000 in costs, not counting $41,610 in engineering costs related
primarily to the unserved areas request. Exhibit A-2 at 5; Exhibit S-2 at 16.
Midvale’s General Manager, who has extensive experience in regulatory
proceedings in four states, estimated that the final rate case cost to Midvale would
surely exceed $150,000, not counting engineering costs or Midvale’s internal costs
for management and staff time. Exhibit A-2 at 5.

These expenditures are obviously excessive “for a rate case in which the
Company’s base case filing requested an increased revenue requirement of only
$108,955 and Staff now recommends a $17,391 increase.” Exhibit A-2 at 5.
According to Mr. Williams,

The biggest single factor in this expenditure has been the cost of

responding to the Staff's discovery requests. All told, the Staff served a

total of six rounds of written discovery on the Company, totaling more

than 115 questions and information requests, most with multiple

subparts. Many of these demands required expensive studies by our

engineering and cost consultants. A number of others insisted on the

production of detailed records and compilations all the way back to the

beginning of Midvale’s service in Arizona in 1993. In addition, the
Staff conducted an onsite audit of the Company’s books and records,
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and made a number of additional inquiries that used Company time
and resources.

Exhibit A-2 at 5-6. In short, Staff conducted the type of exhaustive analysis that

would normally be reserved for a multimillion dollar case involving a major utility.2

Notwithstanding its role as the primary cause of Midvale’s exorbitant rate
case costs, Staff now proposes to reduce Midvale’s rate case expense to a three year
$20,000 amortization. Staff offers only two defenses of this reduction. It first
argues that $41,610 of engineering costs “related to the CC&N extension should be
capitalized instead of a rate case expense.” Exhibit S-2 at 16. It then arbitrarily
reduces the remaining costs by nearly two-thirds to $60,000 on the grounds that
this was determined to be a reasonable figure in two previous small telephone
company cases. Tr. at 137. No attempt was made to determine the reasonableness
of Midvale’s costs on an item by item basis. Id.

Staff’s proposal offends both the law and simple standards of justice. For
decades it has been recognized that utilities are entitled to recover reasonable rate
case expenses even if the utility ultimately proves unsuccessful on the merits. See
Driscoll v. Edison Light & P. Co., 307 US 104, 120 reh. den. 307 US 650 (1939). In
the present case, all of Midvale’s costs were incurred in response to Commission and
Staff requests and rules. Midvale undertook the expansion into Millsite and Silver

Bell in response to the Commission’s repeated attempts to entice Arizona telephone

2 One of the ironies of this case is that, in the end, this herculean labor produced only three
significant adjustments to Midvale’s revenue requirement--a deferred tax adjustment, a downward
revision to Midvale’s cost of equity, and a rate case expense disallowance. All other adjustments
were either insignificant, favorable to Midvale, or premised on the Staff’s blanket refusal to accept
pro forma adjustments for EAS and the extension of service to unserved areas. Moreover, two of the
three adjustments (cost of equity and rate case expenses) could have been made without any
discovery at all.
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companies into unserved areas. Its rate case costs are the direct result of
Commission imposed filing requirements and the Staff’s expansive discovery
requests. Despite the fact that all of Midvale’s preparation and litigation costs are
Commission imposed, Staff now proposes to disallow more than two-thirds of the

Company’s total costs. This produces an unrecoverable cost for Midvale that is

roughly seven times as large as Staff’s recommended rate increase.?

Under these circumstances, the Staff’s proposed disallowance of the great
majority of Midvale’s costs is simply unconscionable.* Midvale should be allowed a

three year, $40,000 per year amortization of its rate case expenses. In addition, it
should be authorized to capitalize all costs in excess of $120,000 and include them
in the calculation of its costs to serve Millsite and Silver Bell.

II1. Midvale must be allowed to recover its cost of serving the

unserved areas, and a portion of that recovery must come from

the Arizona Universal Service Fund.

For more than half a century, universally availéble telephone service has
been one of the most important goals of the telecommunications industry and its
governing regulatory bodies. The preservation and enhancement of universal
service is codified in federal law, see 42 U.S.C. 254, and it is an acknowledged goal
of the Arizona Corporation Commission. Tr. at 126. Simply put, the goal of

universal service is to make telephone service as pervasive as possible, “and to

3 Staff's recommended rate increase is $17,391. Using Mr. Williams’ estimate of total costs,
this Staff adjustment implies disallowed engineering and rate case expenses in excess of $130,000.

4 Staff will no doubt argue that it did not disallow the $41,610 of engineering costs, but
instead simply recommended that they be capitalized. The fact is, however, Staff did not include any

capitalized costs in its cost projections for the CC&N expansion, thus effectively disallowing the costs
in their entirety.
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make available, directly or indirectly, the funds necessary to accomplish such a
policy.” Morton I Hamburg & Stuart N. Broadman, Communications Law and
Practice §5.01(1) (1998). In the absence of telephone service, citizens are denied the
opportunity to fully participate in the economy and society and, as the testimony of
the public witnesses in this case graphically demonstrates, the public health and
welfare is placed at risk. Tr. at 9-17.

It is common knowledge in the Arizona telephone industry that the Arizona
Corporation Commission has, for a number of years, been seeking a solution to the
continuing problem of communities that lack landline telephone service. Tr. at 125.
The Commission has collected information about these unserved areas and
repeatedly importuned Arizona telephone companies to extend service to the
affected communities. This effort has met with little or no success. Tr. at 125-126.

The reason for this lack of success is no mystery to informed observers.
Unserved communities in Arizona, or anywhere else, exist because they are not
profitable to serve at rates that customers can afford to pay. Id. The unserved
areas of Millsite and Silver Bell provide a perfect example of this situation. The
undisputed evidence is that, in the absence of extraneous universal service funding
support, a $45 local exchange rate would be necessary in these exchanges just to

cover Midvale’s incremental cost of providing land line telephone service. Exhibit
A-4 at 9.5 But for most of the residents of these communities, $25 per month

represents the upper limit of their willingness and, in many cases ability, to pay for

telephone service. Tr. at 49.

5 Fully allocated costs of service would undoubtedly be considerably higher. Moreover, the
$45 figure assumes that Midvale’s high access charges will be sustainable over time.
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There is only one way to break out of this impasse. Telephone companies are
businesses, not charitable institutions, and they cannot be required to provide
telephone service at a loss. Consequently, high cost unserved areas must be
subsidized in some fashion if universal service goals are to be realized. The
necessary subsidies can take one of two forms. They can be implicit cross subsidies
generated by high charges for other services such as access charges or by rate cost
averaging with lower cost service territories. Alternatively, explicit subsidy vehicles
such as the federal USF and AUSF can be utilized to partially underwrite service
costs. |

The Staff’s position, while undoubtedly well intended, could not be more
perfectly designed to frustrate the extension of universal service to unserved
communities. In the present case, Staff first erroneously assumes that federal
universal service fund support will be available to bring the rates in Millsite and
Silver Bell down to affordable levels. Concurrently, it interprets the Commission’s
rules and policies in such a way that AUSF support is unavailable to precisely the
communities that most need it, i.e., those communities that currently lack
telephone service are ineligible for AUSF funding.

These Staff positions are based on fundamental errors of both law and logic.
Federal universal service funds cannot be relied upon to underwrite the initial
extension of service to unserved communities. The Arizona Universal Service Fund
can, and should be, used to make service available, and there are no legal

impediments to doing so.
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A. Neither Midvale nor the Commission can rely on federal

universal service funds to promote service To Millsite and

Silver Bell.

One of the most hotly contested issue at the hearings concerned Staff’s
insistence that any gap in funding Midvale’s expansion into the Millsite and Silver
Bell exchanges could be offset by federal universal service funds. All parties
acknowledge that federal USF support is based on historical data, and thus a new
service area is typically ineligible for federal support until its third year of
operation. See Exhibit A-4 at 8, Exhibit S-8 at 6; see also In the Matter of Border to
Border Communications, Inc., 10 FCC Red 5055 (May 4, 1995) (hereafter Border to
Border) (copy attached as Appendix A). All parties also agree that, in the absence of
a waiver of the FCC’s USF eligibility rules, Midvale will lose at least $143,302 over
a two year period if it provides service to Millsite and Silver Bell at the Staff’s
suggested rates. See Exhibit S-8 at 6. But the Staff insists that a waiver of the
federal waiting period is a foregone conclusion, and that Midvale will receive federal
USF funding at the outset of operations. Tr. at 156-157.

Staff’'s argument is fatally defective on a number of grounds. In the first
place, it assumes without any foundation whatsoever, that the Millsite and Silver
Bell exchanges will, on a per line basis, generate the same non-local révenues and
federal USF support as Midvale’s existing service customers. Exhibit S-4 at 12.
But perhaps more to the point, anyone who purports to predict with absolute
certainty the outcome of a regulatory commission’s decision is making a foolish

statement, and this is doubly true when the prediction is for a decision contrary to

established rules.
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While Midvale is aware of at least one precedent for the waiver of the FCC
eligibility rules, that case is distinguishable. In Border to Border, the applicant was
a newly created utility serving a previously unserved territory, without any cash
flow except revenues from the new territory. The Border to Border opinion also
clearly indicates the FCC would have denied the applicant’s request because the
applicant had already consented to the initiation of service, but for its fears that the
Texas PUC might raise rates or the applicant might terminate service before the
end of the two year waiting period. Border to Border at 3. Whether the FCC would
find the same factors present in Midvale’s case is, at best, an open question, and it
cannot be denied that there are other FCC orders rejecting requests for relief from
the two year waiting period for USF eligibility. See In the Matter of Fremont Telcom
Company, AAD 97-56, DA 98-127 (1998) (copy attached as Appendix B). Finally,
the Border to Border applicant clearly did not receive support from the inception of
service. There was a one year lag between the filing of the application and the
Commission’s final order, and the order explicitly denied the applicant’s request for
retroactive funding. Border to Border at 3.

Furthermore, Midvale has ample reason not to trust its fate on such an
important matter to the tender mercies of the FCC. On January 16, 1997, Midvale
filed a request for a waiver of the FCC cap on its individual USF support payments.
The FCC essentially denied this request by inaction. It was not until nearly three
years later, after Midvale had refiled its request in a joint filing with other carriers,
that it finally secured relief. See In the Matters of Petitions for Waiver and
Reconsideration Concerning Sections 36.611, 36.612, 61.41(c), 69.605(c), 69.3(e)(11)

and the Definition of ‘Study Area” Contained in Part 36 Appendix-Glossary of the
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Commission’s Rules, DA 99-1845 (FCC, Sept. 5, 1999) (copy attached as Appendix
C).

The Staff’s inclusion of federal USF in its calculation of Midvale’s revenue
requirement for the unserved areas is also impossible to reconcile with its dismissal
of Midvale’s pro forma adjustments. On the one hand, it rejects pro forma expenses
and investments that are certain to take place before Midvale can provide service
and receive any revenue at all from the new service exchanges. On the other hand,
it accepts with certainty that the FCC will grant a waiver of its general rules, at a
time certain, and on the basis of a petition that has not even been prepared, much
less filed.

Staff’s position on this issue amounts to nothing less than an abdication of its
obligation to provide Midvale with a reasonable opportunity to make a fair return
on its utility investment. Amazingly, the Staff seems unaware that it has a legal
obligation in this regard.

Q. Does the law generally countenance requiring companies to act at

less than a reasonable return on their investment for an appreciable

period of time?

A. The law? I don’t think the law cares whether you make a return or

not. I think your shareholders probably do, but the law doesn’t really

care.

Tr. at 161-162. This view of the law will come as something of a shock to both the
Arizona courts and the United States Supreme Court. See Turner v. Arizona Corp.
Com’n, 195 Ariz. 574, 991 P.2d 804, 807 (Ariz.App.Div. I, 1999) (“The Commission
must permit a utility to realize a fair and reasonable rate of return on the owners’

capital investment in the utility.”); Federal Power Commission v. Hope Natural Gas

Co., 320 U.S. 591, 603 (1944) (The commission must provide “enough revenue not
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only for the operating expenses but for the capital cost of the business. These
include service on the debt and dividends on the stock.”).

It is possible the Staff feels its actions are excusable because it believes
Midvale’s potential loss of more than $140,000 “is not a big deal when you consider
the grander scheme of things.” Tr. At 159. This is of a piece with the Staff’s
approach to rate case expenses--the numbers involved are not impressive
considering the type of sums usually at issue in Commission proceedings. But the
truth is a loss of $140,000 is roughly equivalent to an entire year’s authorized
return from Midvale’s existing Arizona operations. See Exhibit A-4, Schedule 7, P.
8, L.4A. This is a very big deal indeed.

In the end, perhaps none of this matters. In the present circumstances, the
only view that really counts is that of Midvale’s management. Ifit concludes it
would be an imprudent business practice for Midvale to stake its fortunes on the
FCC, Millsite and Silver Bell will languish without service notwithstanding Staff’s
conviction that the gamble is a sure thing.

B. The Commission’s regulations and policies do not prohibit

support from the AUSF for the extension of service to Millsite

and Silver Bell.

Commission Rule R14-2-1202A provides that AUSF support shall equal the
difference between benchmark local exchange rates and “the appropriate cost to
provide basic local exchange telephone service. . . net of any universal service
support from federal sources.” R14-2-1202B, in turn, defines “appropriate cost” for
a small local exchange carrier as “the embedded cost of the incumbent provider.”
Staff interprets the term “embedded cost” as synonymous with historical costs

without pro forma adjustments. Because Midvale has no recorded historical cost of
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providing service to the Millsite and Silver Bell exchanges, it therefore cannot
qualify for AUSF distributions under the Staff’s interpretation.

There are two fundamental problems with Staff’s reading of the rule. In the
first place, it ignores the context in which the term “embedded cost” is used. While
it is true that embedded cost is sometimes used interchangeably with the term
historical cost, it also has another more expansive meaning. In modern telephony,
embedded cost is often used as a synonym for the fully allocated costs traditionally
used in utility ratemaking, as opposed to the forward looking, incremental costs
utilized by the FCC and state commissions in certain proceedings under the
Telecommunications Act of 1996. When subsection A and B are read in para
materia with the remainder of R14-2-1202 it becomes quite clear that the term
embedded cost is being used in the latter sense. Subsection C and D of the rule
provide that the “appropriate cost” for intermediate and large carriers is not
embedded cost but “Total Service Long Run Incremental Cost.” In context,
embedded cost is a shorthand references to costs traditionally recognized in
ratemaking, as opposed to the hypothetical, model driven costs derived from the
TSLRIC methodology.

This is in fact the only reading of R14-2-1202 that makes any sense. If the
Staff’s strict equation of embedded cost with recorded historical cost is adopted, the
following absurd consequences necessarily follow:

1. Small carriers could never receive AUSF support for extending

service to unserved areas because they have no embedded cost in those

areas. This, in turn, means that AUSF support could never be used by

small carriers in the very areas where there is a total failure to meet
universal service goals. The Commission could not have intended such

a ridiculous result, and if it had it would surely have said so in direct
terms.
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2. Even where support is sought for previously served areas, all pro
forma adjustments would have to be stripped from the ratemaking
process, and small carriers would have one revenue requirement for
ratemaking purposes and another for AUSF purposes. Since the AUSF
provides a source of residual funding for the difference between
benchmark rates and appropriate costs, any carrier that had a pro
forma cost increase removed from appropriate costs under the Staff’s

interpretation would automatically experience a revenue requirement
shortfall.

3. Since TSLRIC is, by definition, a method of projecting costs for a
hypothetical, newly constructed network, an intermediate or large
carrier who otherwise qualified for AUSF support would automatically
receive support based on the projected cost of serving an unserved
area, while a small carrier would be barred from receiving support
based on projected costs.

Clearly all of these results are irrational, and they fatally undermine Staff’s
interpretation of R14-2-1202. In contrast, Midvale’s reading of embedded costs as a
generic reference to normal ratemaking costs produces none of these results, and it

would allow AUSF support in precisely those areas where it is needed the most.

L-----

B. Midvale’s embedded costs should include pro forma changes
for the cost of serving Millsite and Silver Bell.

Like most other regulatory commissions, the ACC uses an historical test year
as the initial basis for setting utility rates. The historical test year suffers,
however, from one fundamental defect. Regulatory bodies are charged with the
duty of setting rates that will be just and reasonable on a going forward basis, but
the simple historical test year does not always accurately reflect future expense and
revenue relationships. Consequently, “[flor many years, commissions have adjusted

”

test-year data for ‘known changes™ that take place after the conclusion of the test

year. Charles F. Phillips, Jr., The Regulation of Public Utilities 196 (3d ed. 1993).
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These changes can be reflected in pro forma revenue and expense adjustments, or
even the use of a fully projected test year. Id.

In Arizona, as in most states, the Commission has “broad discretion” to
determine whether expenditures and investments not yet devoted to the public
service may nevertheless be included in ratemaking determinations. See Arizona
Corporation Commission v. Arizona Public Service Company, 113 Ariz. 368, 371,
555 P.2d 326, 329 (1976). The most recent Arizona case on point is Litchfield Park
Service v. Corp Com’n, 178 Ariz. 431, 874 P.2d 988 (Ariz. App. Div. I, 1994). In
Litchfield, the utility sought inclusion in rate base of a well constructed to meet
future needs and placed in service after the conclusion of the test year. The
Commission rejected the utility’s request on two grounds:

To include Well No. 23A in rate base without a corresponding inclusion

of new customers and revenues results in a violation of the matching

concept implicit in the use of a historical test year. Second, even if the
well were in service during the test year, we are not convinced it is

necessary to serve the Company’s customers.

Litchfield, 874 P.2d at 994 (quoting Commission order). Iﬁ sustaining the
Commission, the court pointedly noted that “the Commission properly could have
considered the cost of Well 23A,” Litchfield, 874 P.2d at 995, but would not be
required to do so where it provided a reasonable basis and explanation for its
decision.

The Litchfield case is instructive because it clearly demonstrates that the
rationales of the “known and measurable” and “used and useful” doctrines do not
apply in this case. These guidelines are designed to prevent pro forma adjustments
that distort the relationship between revenues and expenses and to insure that

ratepayers do not pay for investments that are not employed in providing utility
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theuse of iﬁi:éjections. Tr. At 1197-71"21. What the Staff failrsr to acknowledge is that -

service. Neither of these rationales apply to the present case or to any case
involving unserved areas. In contrast with the Litchfield applicant, Midvale has
matched its projected expenses in the new exchanges with projected revenues from
the new customers, so there is no mismatchin problem. Nor can it be argued that
the pro forma expenses and rate base adjustments may prove unnecessary or not
used and useful. If these expenditures are not made Midvale will never receive any
revenue or return on its investment because the customer will not receive service in
the first place. In an unserved area case the evil the used and useful doctrine was
designed to prevent cannot occur.

Under these circumstances, it is irrational to employ the “known and
measurable” and “used and useful” doctrines to bar pro forma projections in a case
involving unserved areas. In fact, the Staff concedes pro formas are appropriate for

unserved areas that are served by a new company because there is no alternative to

there is likewise no alternative to the use of projections in the case of an existing
company that intends to expand into unserved areas. In either case, there are no
relevant historical costs on which a revenue requirement and customer rates can be
based. Thus, pro forma projections of revenues and costs must be utilized to
determine a revenue requirement for unserved areas regardless of the status of the
serving company as either a new or pre-existing utility.

Once it is recognized that pro forma adjustments can be included in the
embedded costs referred to in R14-2-1202, the logical path forward becomes obvious.
The Commission should grant Midvale’s revenue increase request in two stages.

The first stage should be an immediate increase of $66,789 for Midvale’s existing
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service territory. The second stage should authorize Midvale to draw $71,651 per
year from the AUSF beginning with the commencement of service to Millsite and
Silver Bell. This will insure that customers do not pay for property that is not used
and useful by withholding recovery of the incremental revenue requirement for the
unserved areas until service is actually implemented. The Arizona AUSF draw can
be subsequently adjusted when, and if, federal USF support becomes available. If
further safeguards are deemed necessary, a post implementation audit or review
can be ordered to insure that the company has in fact incurred the costs it projected
and is not overearning.®
CONCLUSION AND RECOMMENDATIONS

For the above and foregoing reasons, Midvale requests that the Hearing

Officer issue a recommended order containing the following findings and

determinations:

necessity to serve the Millsite and Silver Bell exchanges.
2. Midvale’s just and reasonable cost of equity is 13%.

3. Midvale is entitled to include $40,000 per year in its revenue
requirement for the recovery of rate case expenses.

4. Midvale is authorized to immediately increase its rate in the
amount of $66,789.

5. Upon commencement of service to the Millsite and Silver Bell
exchanges, Midvale is authorized to draw $71,651 per year from the
Arizona Universal Service Fund.

6. Midvale shall file a request for federal universal service fund
support for Millsite and Silver Bell at the earliest practicable

6This is in fact the procedure that was followed when Midvale implemented service to the
Cascabel exchange. See In the Matter of the Application of Midvale Telephone Exchange,
Incorporated, for a Certificate of Public Convenience and Necessity, ACC Docket No. U-2532-89-134,
Decision No. 58048 (Nov. 2, 1992) (Copy attached as Appendix D).
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opportunity, and upon receipt of such support its Arizona Universal
Service Fund draw shall be reduced by an appropriate amount.

RESPECTFULLY SUBMITTED this 29th day of June, 2001.

Hm

Co ley Wa
GI EN SLEY LLP
Attdrneys for Applicant

Midvale’s Posthearing Brief 23




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 29th day of June, 2001, I caused to be
served a true and correct copy of the foregoing by the method indicated below, and

addressed to the following:

Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona 85007

__U.S.Mail _ Fax _ Hand Delivery X Federal Express

Maureen Scott
Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona 85007

__U.S.Mail _ Fax _ Hand Delivery _2_<Federal Express

Todd C. Wiley
Gallagher & Kennedy, P.A.
2575 East Camelback Rd
Phoenix, AZ 85016-9225

__U.S.Mail _ Fax _ Hand Delivery _XFederal Express

h-----

Timothy Berg, Esq.
Theresa Dwyer, Esq.
3003 N. Central Ave, Suite 2600
Phoenix, AZ 85023

_ U.S. Mail Fax __ Hand Delivery AFederal Express

Tamara S. Herrera
Ryley Carlock & Applewhite
101 North First Avenue, Suite 2700
Phoenix, AZ 85003-1973

__U.S.Mail _ Fax _ Hand Delivery _XFed 1 Express

L WS

\ Conley Ward
GI PURSLEY LLP
Attorneys for Applicant
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: Federal Communications Commission

Before the
Federal Communications Commission
Washington, D.C. 20554

[n the Matter of
Border to Border AAD 94-61
Communications. Inc.

Petition for Waiver
of Sections J6.611 and 36.612
of the Commission’s Rules

MEMORANDUM QPINION AND ORDER

Adopted: May 4, 1995: Released: May 10. 1995

By the Chief. Common Carrier Bureau:

[. INTRODUCTION

1. On May 3. 1994, Border to Border Communications,
Inc. ("BBC." or "Petitioner"). filed a petition ("Perition™)
requesting that the Commission grant it a waiver of Sec-
tons 36.611 and 36.612 of the Commission’s rules to allow
BBC to receive Universal Service Fund ("USF") support
beginning April 2. 1994.' BBC also reyuests that the Com-
mission direct the National Exchange Carrier Association.
Inc. ("NECA") to dishurse such USF support consistent

with the methodology proposed in the Petinon. On June 6.
1994, the Common Carrier Bureau {"Bureau") reteased a
public notice soliciting comments on the peution for waiv-
er.® Four paruies filed comments and three parues filed
repiv comments.’ In addition. BBC provided supplemental
financial and cost data concerning the Peticton un June 7.
1904 % [n this order. we grant the Petihon. i part. as
explained more fuily helow.

' See 47 C.F.R. 8§ 26.6011 and 36612,
* Public Notice. ¥ FCC Red 2537 (Com. Car. Bur. 1004y,
' Comments were filed by MC! Telecommunications (Corpora-
tion (“MCI*Y. NECA. the Natonal Telephone (Cooperative Asso-
clation ("NTCA™), and the United States Telepnone Assoctation
("USTA™), Reply comments were filed hv American Telephone
and Telegrapn "AT&T™). BBC and NTCA.
* Letter trom Thomas Moorman, BBC. 0 William (‘aton, Act-
ing secretary, FCC. dated June . 1994 (“Border Letter").

See Peunion at 2-4.
" USF asststance 1s provided in the form of an expense adjust-
ment that shifts 2 pornon of wial expenses (rom the state 10 the
interstate jurisdiction, See generallv. Amenament of Part o7 of
the (Commussion’s Rules and Establishment of 3 Joint Board, CC
Ducket No. 80)-286, 96 FCC 2d 7RI (1984),
" wee ceneraily 47 C.F.R.§§ Jo.onl-3aoll.
S oyee 4T (LF.R. Y 36.6ll dee also NECA Peunon for Waiver of
Secuons laatlar and 3aalkar of the Commusion’s Rules,
MO&Q. 9 FCC Red 1531 (Com. Car, Bur. 1uad). LECs may
cnoose (0 make three data suomissions. as quarterly updates. in
aaditon to the required Julv I annual sunmussion, LECs re-

———calendar year-

e m——

II. BACKGROUND

2. BBC service area. On August 1. 1991. BBC was grant-
ed a certificate of convenience and necessity from the
Public Utility Commission of Texas ("Texas PUC") and
became a newly authorized local exchange carrier ("LEC™)
within the State of Texas. On April 1. 1994, BBC began
providing local exchange service 10 portions of Zapata
County previously without telephone service. The BBC
service area encompasses 850 square miles. It is located
within Zapata County and borders the Republic of Mexico.
Because this service area is largely unseuled and has few
public roads. BBC constructed a local exchange network
that relies on radio facilities in addition to traditional land
line facilities.’

3. USF program. The Commission established the USF
program to promote the nationwide availability of tele-
phone service at reasonable rates. Toward this end., USF
support permits high-cost LECs to reduce local rates by
recovering additional expenses from the interstate services
they provide.® Eligibility for USF support is based on
historical data. and thus. a newly established LEC typically
would not be eligible for support under Sections 36.611
and 36.612 until its third year of operation. Those rules
impose certain data requirements and filing dates that. for
new LECs. effectively impose a waiting period of up to two
years for the receipt of assistance. Pursuant to the method-
ology prescribed by the Commission’s rules. NECA cal-
culates the level of USF support for a particular study area
based on the historical loop-cost data that each LEC must
provide to NECA.” The required data include certain ex-
penses. investment costs and working loop counts for a
12-month period. LECs must report these data by July 31
of each years for the full 12 months of the preceding

4. NECA uses these data to develop and file access
charge tariffs that. if approved by the Commission. become
effective on January | of the following calendar vear.? in
addition to calculating the amount of USF assistance pro-
vided to individual study areas. NECA also calculates the
total USF assistance available to all study areas combined.
During an interim period from January 1. 1994 to January
1. 1996. the totai USF is subject to an indexed cap. That
cap allows the total USF to increase each calendar year at
the annual rate of increase in the industry’s total number
of working loops.'?

porting data for the last nine months of the previous calendar
vear and the first three months of the existing calendar vear
must submit data no later than September 30 of the current
calendar year. LECs réporting data for the last six months of
the previous calendar year and the first six months of the
current calendar year must submit that data no later than
December 30 of the current calendar vear. Finally. LECs re-
porting data for the last three months of the second preceding
calendar vear and the first nine months of the previous cai-
endar year must submit that data no later than March 30 of the
current calendar vear. See 47 C.F.R. § 36.612.
See 47 C.F.R. § 36.011L.

17 C.F.R. § 36.60. See Amendment of Part 36 of the Com-
mission’s Rules and Establishment of a Joint Board. 9 FCC Red
303 (1993) ("Intertm Cap Order”). The Commission adapted the
indexed cap to moderate growth in the USF during a two-year
interim period in which a rulemaking proceeding on permanent
USF changes is pending. See [d. a1 303: and Amendment of Pan
36 of the Commission’'s Rules and Establishment of a Joint
Board. 8 FCC Red 7114 (1993) ("L'SF Souce”).
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III. PETITION AND COMMENTS
3. Petizion. BBC seeks a waiver of Sections 36.611 and.

36.612 of the Commission’s rules to permit it to receive
USF support starting when it first began providing service.
BBC proposes that it be permitted to use a combination of
current and projected data rather than the required 12
months of historical data. Specifically. BBC requests that it
be permitted to use a rolling annualized average of such
combined data that would be reconciled quarterly with
actual costs. BBC states that. over time. an increasingly
larger share of its projected cost data wouild be replaced
with actuai cost data so that in time the USF calculations
would be based entirety on historical data.!!

6. BBC asserts that the rules requiring USF assistance to

be hased on 12 months’ historical data are not intended to
preclude new LECs from having immediate access to assis-
tance if they need it to set rates at affordabie levels. BBC
states that a grant of the requested waiver is consistent with
the intent of the USF. i.e., to assist LECs serving high cost
areas in maintaining affordable local service rates. BBC
claims this goal will be frustrated if the requested waiver is
not granted because the Commission’s rules would have
the unintended result of preventing a new LEC from being
able to offer affordable local service during its first vear of
operation. BBC argues that. absent the waiver. its monthly
local service rate for residential cusiomers would be pro-
hibitively expensive. Specifically. in order to allow recovery
of all of BBC's costs. this monthly rate wouid need to be at
least - S239 per subscriber line. which is $220 greater than
the $19 rate approved. on an interim basis. by the Texas
PUC. BBC concludes that such an excessive local residen-
tial rate would be contrary to the public interest. The lack
of affordable service. BBC states. would leave the residents
within —its —service area “isolated fromthe community “of
Zapata and the city of Laredo. as well as from their
schools. hospitais. and government centers.'*

7. BBC estimates that its share of USF assistance woulid

he approximately $149.414 for the .nine-month period from
April 2. 1994 10 the end of 1994.'* BBC states that. because
the USF is currentiy capped. its receipt of such assistance
would not affect existing payment obligations of parties
paying into the USF."

8. Comments. NECA. NTCA and USTA support the Peti-

tion. NECA claims it would be unfair to require new LECs
to wait two vears to start receiving USF payments because
this delay could deter them from providing service in
territories
claims that it is unclear whether the Commission intended
that the USF assistance provided to new LECs is to be
included in the USF cap. NECA submits that. in the
Commission order adopting this cap. the language does not
specifically address how the cap is affected when new car-
riers begin serving previously unserved territories. NECA
concludes that the Commission should consider whether
the cap will be adjusted upward to accommodate BBC's
entry into service. If this adjustment is not made. NECA
states. the granting of BBC's petition would resuit in a
reduction in the USF payments to existing USF partici-

that currently are unserved. NECA further

U perition at i0-11.

"2 d. at 3 and 7-9. The estimated monthly rate of 3239 is based
on BBC's assumption that all of the 75 potential subscribers
within the BBC serving area agree to subscribe to residential
service. /d. at 9.

13 Petition at 8 and Attachment A.

pants. even though their cost characteristics had not
changed. NECA states that the methodology BBC proposes
for calculating its USF draw is administratively feasible and
would not disrupt NECA's administration of the fund as a
whole.'?

9. NTCA states that. because BBC has no more than 73
working loops. it cannot have a noticeabie impact on the
growth of the USF cap. NTCA also states that BBC's choice
of a combined radio and copper cable design. at a substan-
tial cost savings compared with the traditional copper cable
design. indicates that BBC has seriously examined the cost
issue and is not expending funds unnecessarity. NTCA
submits that BBC's service area is part of a region that.
according to 1990 Census Bureau data, exhibits a low
median household income level and a telephone penetra-
tion level of only 78 percent. NTCA claims these statistics
.\shOWl that the households in BBC's service area need ser-
vice.!"

10. MCI conditionally opposes the Petition. MCI states
that it does not oppose BBC's proposed waiver 1o the
extent it would atlow BBC to receive USF support at an
earlier date. MCI states that it is alarmed. however. at the
extraordinary high loop cost that BBC anticipates in order
to serve 75 customers. MCI submits that, if BBC's average
annual loop cost proves to be $53.828 as BBC projects. BBC
will have established a new national record for loop cost
under the USF program. MCI further submits that. when
BBC filed its local exchange rate application with the Texas
PUC. BBC estimated its average annual loop cost to be
$6.096. an amount 39 percent greater than the 33.328
estimate reported in the instant waiver petition. MCI ar-
gues that the great disparity berween these two cost es-
timates. together with the extraordinarily high level of both

‘estimates. raise serious questions of reasonabteness: particu="—-

larly with respect to the basis on which BBC is calculating
its loop costs. For these reasons. MCI requests that the
Commission thoroughly examine BBC's loop costs hefore
granting the waiver request.'” In response. BBC claims that
the disparity between its cost estimates is due to the use of
updated cost information in the Petition. which was sub-
mitted in May 1994, That information was unavailabie.
BBC states. when the earlier estimate was provided to the
Texas PUC in October 1993.'

11. AT&T does not oppose the Petition. AT&T does
oppose. however. NECA's suggestion that the Commission
consider raising the USF indexed cap to accommodate
BBC's eligibility for assistance and thereby prevent a reduc-
tion in assistance to existing USF recipients. AT&T submits
that. since the adoption of the [nzertm Cap Order, the
Commission has not made such an adjustment to the cap
when. granting study area waiver requests even though the
Commission recognized that many of those waivers would
result in a redistribution of the USF among eligible recipi-
ents. AT&T argues that. with respect to this redistributive
effect on the USF. there is no difference between a new
LEC such as BBC and the new or expanded study areas
that serve an established customer base. AT&T further
argues that such an adjustment to the cap is contrary to the

“ Id. a1 7 and 10,

15 NECA Comments at 4-6.

" NTCA Comments at 2-4.
MCI comments at 2-5.

BBC reply comments at +4-3.
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Commission’s express ohjectives in adopting the [niertm
Cup Order. That uhjective. AT&T ohserves. is to produce a
stable and moderate USF growth during the two-vear in-
terim period while preserving adequate support for the
recipients most in need of assistance.’

IV. DISCUSSION

12. Waiver of a Commussion rule is appropriate only if
spevial circumstances warrant a deviation from the general
rule and such deviaton will serve the public interest.*”
Further. the waiver generally must he consistent with the
principles underlying the rule for which a waiver is re-
quested.”! As noted above. a primary principle underiving
Sections 36.611 and 36.612 is that the goal of the USF
program is 10 promote the nationwide availability of tele-
phone service at reasonable rates by assisting LECs operat-
ing in high-cost areas.

13. BBC claims that. given its special circumstances as a
high-cost LEC entering a territory previously without ser-
vice. the rules would frustrate that Commission goai and
disserve the public interest. This is so. BBC argues. hecause
the rules would compel it to charge such high rates during
its first two vears of operanon that potennal customers
effectively would he denied service. In contradiction to this
claim. however. BBC already has heen providing residen-
tial service for more than a vear at an affordabie monthly
rate of $19 per loop. BBC has not shown that this rate has
discouraged customers from seeking service. We therefore
find. to this point in time at least. that the rules have
netther frustrated the Commission’s goal nor disserved the
public interest. Consequenty. we conclude that BBC
should not be aliowed to receive USF support tor the

period predating the-etffective date ot this order.

14, Whether this situation will persist, however, is
unciear. One possibility is that the Texas PUC could allow
BBC to raise rates substantially ahove the current levels. an
action that might result 1n customers effectively heing de-
nied service. as BBC predicts. .\nother possibility is that
BBC. heing confronted hy average loop costs well in excess
of the atlowed rates. will choose to terminate service hefore
the end of the vear. In either case, the rules would have
the unintended effect of discouraging service tn 2 high cost
area. l'his consuleration implies that. under BBC's special
circumstances. the rules may frustrate the Commission goal
of promoung atfordabie service and thus mav disserve the
public interest. The likelihood of such an outcome cannot
he readily dismissed. particularly when we consider the
high average loop costs demonstrated hv BBC.** For this
reason. we find BBC has shown good cause for a granting
of the waiver for the remainder of this vear. We therefore
grant the requested watver, in part. to allow BBC 1o he
eligible to start recetving USF support on the effective date
of this order.

™M AT&T reply comments at 23

M oSee 4T CMLR. S L3 WAIT Radio v. FCC, 3184 F .24 1153, 1159
(D.C. Cir. 1900y, cert. «h:me(l.. 09 US. UR2T (1972 Northeast
Collular Telephone Company v FCC, 897 F2d 1led, e (D.C.
Cir 1990y,

U City of Anageis Broadeasting, nc. +.
o0 2-0d (D.C. Cir, 1984,

** BBC provided 1 summary of the system pian. including a
description of the radio. microwave and other equipment em-
ploved. That summary contins sufficient detwail to provide a

FCC. 735 F.2d ndo.

15. Another aspect of the waiver request warrants discus-
sion. NECA claims that the language in the [mertm Cup
Order does not address how the USF is affected when new
high-cost carriers. such as BBC. begin serving previously
unserved territories. Specificailv. NECA claims it is unclear
whether the Commission intended the magnitude of each
vear’s USF to be increased to accommodate the support
provided to these new LECs. NECA suggests that the Com-
mission consider requiring such an increase so as (0 pre-
vent the entry of new high-cost LECs from reducing the
capped support payments to existing USF participants.

16. We disagree with NECA's claim that the Commis-
sion’s intent is unclear. In the [mterrm Cup Order, the
Commission decided to index the rate of growth in the
USF to the nationwide rate of growth in total ioops he-
cause. with such an index. an expansion in the subscriber
base leads to an increase in the authorized USF and thus
permits additional support to the LECs that expand service
to new customers.”> This consideration implies that the
indexing of the USF growth already accommodates the
situation in which service is provided to previously
unserved customers. Regardless of whether the new cus-
tomers are served by an existing LEC or by a new LEC
such as BBC. the USF will be auxomaucally increased by
an amount corresponding to the growth in total ioops.
Hence. BBC's new operations will increase the size of the
USF by contributing to the total number of working loops.

17. Moreover. there is a second reason why the Commis-
sion chose the rate of growth in total working loops as the
measure by which the USF is to grow during the interim
period. The stability of this measure assures that the USF
will grow only moderately and prediuablv during the pe-
riod m which the Commlssmn is reviewing the USF pro-
gram.”* "NECA’s proposal inconsistent ~with "~ this’
Commission goal because. if the USF were increased to
accommodate all support provided to new LECs entering
unserved territories~as NECA suggests—the USF growth
would be potentially unpredictable,

V. ORDERING CLAUSE

18. Accordingly. IT IS ORDERED. pursuant to Sections
Hi) of the Communications Act of 1934, as amended. 47
U.S.C. §§ 154(1). and Sections ).91 and 0.291 of the Com-
mission’s rules. 47 C.F.R. §§ 0.91 and 0.291. that the
Petition of Border to Border Communications. inc. for
waiver of Sections 36.611 and 36.612 of the Commission’s
rules. 47 C.F.R. §§ 36.611 and 36.612. IS GRANTED IN
PART. to the extent described ahove.

clear picture of BBC's operations. BBC also provided maps of
the service area. loan documents showing financial arrange-
ments. and engineering reports estimating construction costs
and operating expenses. These cost estimates were based on
updated engineering reports and actual financial arrangements.
In conurast, the cost estimares that BBC had provided a vear
eartier to the Texas PUC had been based on pro-forma financial
statements and early cost projections.

";‘ {nterim Cap Order. 9 FCC Red at 305.M

- ld.
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Federal Communications Commission DA 98-127

Belore the
Federal Communications Commission
Washinpton, D.C. 10854

Tnt the Matter of )
)

Fremont Telcorm Company 3} AAD 97.56
o )
Petition For Waiver of Sections 36.5811 and 3
36.612 of the Commission's Rulzs b
ORDER

Adopted; Japuary 23, 1998 Released: January 23, 1998

By the Chief, Accounting and Audits Division:

[ INTRODUCTION

1. On April 28, 1997, Fremont Telcom Co. (“Fremont™) filed a petition {“Petition™
requesting a waiver of Sections 36.611 and 36.612 of the Commission’s rules to enable it w0
recejve high cost Joop support retroactively from Jusuary 1. 1997 On April 29, 1997, the
Accounting and Audits Division (“Division™) released 2 public notice soliciting comment on the

petition for waiver.? Four parties filed comments.? Fremont filed reply comments. In this Order,
we deny Fremont™s Patition.

II. BACKGROUND

2. In 1984 the Commission established high cost support mechanisres to premote the
rationwide availability of telephone service at reasonable rates.! Specificaily, high cost loop
stpport allows jncumbent local exchange carrers with high local loop costs to allocate an
sdditional portion of those costs to the interstate jurisdiction, enabling the state jurisdictions to

Fremont Telcom Coa., Patition for Waiver, AAD 9756 (April 28, 1997)
* Framont Telcom Co. Peritle for Waiver of Secrions 36.611 and 36.612 of the Comumission's Rules, Public
Notice. DA $7-904 (Com. Car. Bur, April 28. 1597).
} . Comments were filed by the National Telephone Cooperative Asssciation ("NTCA™). the ldahe Telephone
Assosiation ("TTA™), the ldako Public Utitities Commission ("ldaho Commissiom™), and TCs. Ine. CITCs™),
' See gerarally, Amendment of Part 67 of the Comymission’s Rules and Establishment of 2 Joint B C
Docket No. 80.288, 96 FCC 24 781 (1984), f .
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establish Jower local axchange tates in study areas teceiving such assistance.® Under these rules,
8 company's high cost loop

support is based on the relationship of its historical loop cost to the
national average historical loop cost.*

3. In the Universal Service Order released on May 8. 1997, the Commission
: sstablished ne

w federal universal service support mechanistns consistent with the Comrimunications
Act of 1934, as amended (the "Act™),” Under the new fed

eral universal support mechanisms,
support for high cost areas will be based upon forward-looking economic cost mechanisms,
Thus, & carrler’s suppart will be based on the forward-Jooking economic cost of providing the
Supported services to a service arez. Nor-rural incumnbent loca) exchange carriers ("incumbent
LECs™) will receive support based on forward-.

lovking economic costs beginning January 1, 1999;
rural incurnbent LECs will begin to receive support based on forward-lovking sconommic costs no
cartier than January 1, 2001." Unti! an incumbent LEC's high cost loop support is based on

‘ forvard-looking sconomic cost. its support will continue to be based on historical cost data,

Federal Communications Commission DA 58127

4, In accordance with Sectious 36.611 and 36.612 of the Compmission"s rules. on July
31 of each year, incumbent LECs submit to the National Exchange Carrier Association ("NECA™)
loop cost data for the prior year® NECA compiles and atwlyzes these date 1o determine the
Average cos! per loop for-each incumbent LEC as well as the sationwide average cost per loop.
Each incumb

' ent LEC's high cost loop support amount for the following year is based upon the
relationship between the inicurnbent LEC's average cost per loop and the nationwide average cost
per loop. Because the cost data is not submitted by carriers until seven months afier the end of

' a calendar year and because NECA requires tite to compile and analyre data, support is not
previded generally to carriers until two years after costs are incurred."” This period can be less

l than two years if quarterly updates are filed."!

|
|

/3

£

Sue 47 CFR. § 36.6) L

' ' " Sexgenerally Fedoral-State Joimt Beard oo Universs] Semcc.‘ktptm and"Ordar, JC DocketNo, 95-45, FCC

§7-15%. 12 PCC Red 8775 {r=], May 8, 1897) {Universal Serviee Order).

' *Jd at 894243, para. 308,

Sez 47 C.F.R. 5§ 36611 and 36612,

*° Por example. on Junc 30, 1596, incumbent LECs submitted 1995 cost data that was used to determine their
1997 high cost suppart. Thus, thereis a twa-year lag betwean whan costs are incuited (1995) and receipt of high
cost suppert (1997).

"

Sex 47 CFR.§ 36 612,

BE2w§  l0788°d  §iPel fagg~382-207 NOSSOM ¥ 35531 CNIISYUNAONY  MOB2:80  BA-Bl-ID
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1. PETITION AND COMMENTS

5, Petition. On August 29. 1996, the Division granted Fremont 2 study area wajver

essociated with Frement's purchase of three nual [daho exchanges from US West
Communications. Tnc. ("US West™).” The study area waiver was granted based on Fremont's
assertion thet its planned upgrades would improve customer service and that the estimated
increase in high cost loop support draw would not have s substantial adverss impact on the total
Universal service fund.” Fremont states that, s a new incumbent | EC. it tacks the historieal cost
dat2 upon which to base high cost loop suppart distributions and, therefore. requests a waiver of
Sections 36.611 and 36.812 10 permit it to receive immediate high cost loop support. In the
absence of the requested relief, Fremont will not recejve any high cost loop support revenues for
Up 1 two years as 3 result of the application of the high cost loop support distribution rules. As

actua! costs become known, Fremont Proposes to provide documentation to NECA and to true
up the payments it receives on a quarterly basis, ™

8, Fremont argues that applieation of the Commission’s rules in this instance would
be contrary to the public interest because improvements to service quality and availability in §
high ¢ost rural service area cannot be achieved without immediate revenue recovery from the high
cost loop support mechanism.'* Fremont states that it must replaca or upgrade its switching
equipment and that the plant it acquired From 1S West is antiquated and of insufficient capacity
to provide service to existing customers requesting additional service or to any new custorpers.

Petition, NTCA states that because Fremont plans to make needed improvements to ssrvice
quality and availability via new digital ewftching equipment and replacement of antiquated outside
plant in its existing service area. it requested waiver for immediate high cost Ioop support woyld
further the Commission's goal of praviding universal service.” The Idako Comenission states that
it is in the public intersst 1o grant Fremont's request so that it might provide upgraded
telecommunications setvices to its rural customers.” ITA also supports the waiver as being in

1%

See Alhion Telcphons Ca. Carbridge Telephone Co.. Inc., Framott Telcom Co., Midvate Telephone
Exthenge, Inc. Rockiand Telaphone Co.. Inc.. snd US Wen Communications, Inc.,, Petition for Weivers of Swctions

61.610cX2) and 69.3(e)(11) aud the Detlnition of "Study Area" Contained in the Part 36 Appendix.Glossary of the
Commmsion's Rujes, Memorendum Opinion and COrder. 11 ECC Red 10138 (1996) {Order).

Y Id st 10140,
¥ Perition st 2,

YoId e 4,

o as,

NTCA comments at 2.

Tdaho Commission comrments 4t 1.3,

B34 10/¥0°d  gitsl . EeRR-ge2-202 NDSSOD ¥ BSB3T 'NDISYHNMNY MBS0 Bi-E2els

l kA Comments,. NTCA, the ldaha Commission, ITA, and ITC support Fremont's
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the public [nterest. adding that the sy
EXtrerne weather conditions

DA 98.127

bject territary encompasses rugged terrain and suffers under

that cause Idaho carriers to expetience high costs in providing
supported services.” Finally, ITC states that, should the

Commission deny the requested wajver,
the only partias injured would be the customers. 4 result that would be contrary to the goals of
unjversal service

8, It zeply. Fremorit contends that because i i serving an isolated. high cost apes that
is not currently included in existing high cost loo

P support mechanisms, it should, in escordanca
with the procedures set forth in the Commission’s

Universal Service Order. recsive support based
on n estimate of annual amourts of i embedded costs, as it requested !

V. DISCUSSION

9. Fremont began operations on Noversber 15

. 1996, providing local exchanpe service
in three rural Idaho exchange

s previously served by US West, Fremont. as a pew company, has

oo historical cost data. Because the Commission's mles rediite calculation of high cost loop

Suppott disbursements to be based on historical cost data, F

. remont would be precluded from
tecerving high cost loop support for up to two years.

10. Under Section 1.3 of our rules, we are required to gramt waivers "if good cause
. therefor is shown"? A interpreted by the courts, this requires that a petitioner demonstrate that

tation from the general nule and such a deviation will sarve
the public interest. “%

1. It hes been‘. long standin

£ policy not to waive sections 36,611 and 36.612 of the
Commission’s rujes # In fact, we have

Eranted waivers of these sections only when a requesting

" ITA comments at 2.3,

* ITC comments ar 3,

' Frameont reply comments 1t 2,

B OATCFR § i3

2 Northeast Celludar Tel Co v FCC 8597 ¥.24 1184, 1168 (D.C, Cis. 199GY, WAIT Radio v. FCC., a18 F.2d
Y153, 1159 (D.C. Cir. 1965, 47 CF.R. § 1.3,

* See GVNW ine

: /Management for Decliratery Ruling, or Alernativaly, 2 Waiver of Suerian 35.812{a) of
‘he Commission's Rule: USF Date Call

R sction. Ordler, 11 FCC Red 139158 (1996) and TelAlaska Inc., and TelHawai}
Inc., Petition.for Wajver of Sections 36.611. 36,613 amd 814X} and the Definition of "Study Arex” Contained

éi; ;g;} Par3s AppendixGlosary pf the Commission's Rules, Memnrandiym Opercon and Ordler. 12 FCC Red 10308

8€2-3 5280 §yp-) tTIE=982-302 WOSSD ¥ 35SIT NINSYMNNONd  Wdazoy 1.+ Ad0
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previously unserved areas.” Fremont does set assert any
were not faced by any of the numerous rura] telephone
companies that have received

r study area waiver requests to obtain exchanges. As 2 resait,
Fremont fails to demonstrate the speeial circumstances that would support the grant of 8 waiver

Special circumstances affecting it that

of sections 36.611 and 36.612.

i2. We note that the

Comumission’s high cost loop suppor distibution rules related
to the sale and acquisitien of ex

thanges have been in place for many years. In negotiating the
purchase price of an exchange, therefore, it is incumbent upon the purchaser and the seller 1o take
into consideration the necessary investments and future cash flows related to the sale. In fact.
in its initial study area waiver petition, Fremont provided a description of its upprades and
extensions of service. bur failed to provide detiled coste of the planned upgrades or proposed
timetables for the upgrades® Furthermore, Fremont made no claim that its planned upgrades
would be burdested by the application of sections 36.61{ and 36.612. Thus. Fremont could have,
but failed, to request a waiver for immediate high cost loop support at its first opportunity to do
so. Because high cost loop support receipts represent an important sowce of funds for the
operation of an exchange with high loop costs, the acquiring eoftipany would undoubtedly
aegofiate a lower price for the exchange if the high cost loop support payments were delayed than
it would be willing to pay if there were 110 delay, Because the sefling comnpany and the buying
company negotiate the transfer of an exchange with full knowledge of the Commission’s rules

that apply to the transaction, We see no reason to waive the rules to compensate the buying

company further. In the case at hand, allowing Fremont to receive jmmediat high cost loop

suppert would result in support for US West and for Fremont for the same excharges.”

Conseguently. we conclude that Fremont's request for immediate high gost loop support must be
denied. ’

l cartier proposes to serve or s serving

13.  ‘We also reject Fremont's assettion that the Commission’s new universal servico
rules set forth procedures that would allow Fremont to receive high east loop support
immediately. In the paragraph of the Universal Service (irder that Fremont uses to support this
contention, the Commission stated that any carrier serving an insular area that is not currently
included in the existing universal service mechanism, shall receive suppart based on an estimate

Sex Border tv Barder Communications, Tne.. Petition Tor Waiver of Sections 36.61) and 36.612 of the
Commission’s Rules. Memorandum Opinion and

Order, 10 FLC Red 5055 (1995)) and Souwh Park Telephone
Company, Petition for Waiver of Scctions 38,511 and 36.612 of the Commission's Rules, Grder, AAD 972}, DA
$7-2730 (ol December 31, [997), ,

i

*  Sce Fremom Teleow Goi. Expedited Joint Petition for Waiver,
11, 1998). Frement propesed to instal? a digital host switch and digital

as CLASS services and aceess to the Intotmzt; replace and upgrade outside plant facilines; install fiber bevween host
20d temote switches: and extend telephone service to unserved exchange subdivisions,

AAD 9619 3t Attachment B3, p, 2 (April
remote switthes to sappest new services such

¥ During the two-vear lag. acquire

d exchanges continte to be associted with the selling LEC*s fmdy ares
and the UISF payments continue 1o £0 10 the selling LEC.
4 5
BRI~ 207804 Gibel SeAB~-g8T=iGR NOSSDO ¥ SSEET CNINSYIDI-ROMY  WdOE:30  gRetlell]
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Federz! Communieations Commissipn DA 98-127
of aanual embeddad amount of their embedded costs, Fremont may be located in landioeked
ldsho, but Idehe is clearly not considerad an “ineylar area.™™ We thus find the cited Unjversal
Service Order paragraph completely inapplicable 1o Fremont.

V. ORDERING CLAUSE

14, Accordingly, IT IS ORDERED, pursuant to Sections I, 4(1), 5(¢), 201, 202,
218-220, and 254 of the Co fcations Act of 1934, ae amended. 47 U.S.C 8§ 151, 154(0),
155(c), 201, 202, 218.220, 205, and 254, and Sections 1.3, 0.91. and 0.2
Commission’s rules, 47 CFR

291 of the
85 1.3. 0.9, and 0.29] that the Petition of Fremont Talcom
Co.. for Waiver of Sections 36,

611 and 36.6]2 of the Commission’s rules, 47 CF R §§
36.611 and 36,612, IS DENIED, '

FEDERAL COMMUNICATIONS COMMISSION

Kenneth P. Moagan
Chick. Accounting and Audizs Division

* See Universal Somics Order at para. 318
Ser Universal Sercice Order o paras. 410-423% noting insular areas such 35 the Pacific Island territories
and commonwaalthy (Gusm

- Amcrican Samea, and Commenwealth of the Northern Manana Isfands) U8,
Virgin Islands. and Puerty Rico, See giso, 'y

16 US.C § 1802030y {providing for conservatiom and
manzgement of the United States' fishery resqurees ang defining “Pocifie Inswlar Area™ g5 American Samon,
. and, Howland tsland, Jarvis Island, Johuston Aol Kinginan Reef,
Midway Ixland, Wake island. or Paltnyrs Atell, gng includimg al) Islands and resfs dppurtenant to such isjangs,
Yecks, ar arslls): 16 LU.S.C. § 2503(k) (definitg, for the purpases of the urbzn park and recreation recovary
- Program. “insulsr areas™ a5 Guam, the Virgin Tslands, American Samoa, and the Northern Mariana Islands); a2
US.C & 5204 (providing for disaster refinf for instlar areas ang defining them as Am

erican Samoq, the

Federated States oF Micrenesia, Guam. the Marshall lzlands, the Northern Mariane Ystands, the Trugr Territary of
twe Pacific lslands, and the Virgin Islands us insujar areas): 8 U.S.C. § 1489y (congsessiona) deslaration of
Poliey regaeding insular aress for certain grantun-aid programs and dafiging them as the V.5, Virgin Islands,
Guam, American Samoa, the Trusy Temitary of the Pacific lslnds, and the Gaverntent of the Northem Marjana
Islandsy, 48 U.5.¢. § 1492 (cengressions! decla ien of energy policy with respect tg insular avas and defining
thetn 25 Puerto Rico, the U.8, Virgin istanas, Guam, American Sames. the Northern Mertana islands, the
Federated States of Micronesia, the Marshyj Islands, and Palau), See

Caribbean insular inpax <omprise the . the unincorporated territery of the United
Seatks Viegin Islands: and Navassa (stand, Quita Suenc Bank, Kones

listing the Parific ingujar dreas in Intermations Telecommunicarian Union Regions 3 an

Midway Istand. the Commonwey} ¢ ]

S3mes; the unincorporayed termitory of Guam: and Baker Island, Howland [sland. Jarvis

Fatmywea {sland, and Wake Istand),

B4 I0/U0°d  gp-) ESREBw082-207
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Feders] Commuoricaticas Cemmission ) DA 92-1888
~~
Bafore the

Federa] Communications Commissioa
Waghington, D.C. 20854

l In the Maners of )
)
Petitions for Waiver and Reconsideration )
' Concerning Ssctions 36.61 1, 36,612, 61.41(e)(2), 69.?05&}. }
69.3(cX 11} and the Definition of “Study Area” Conuined )
in Part 36 Appendix-Glossary of the Commission’s Rules }
l Filed by )
)
)
Copper Valley Telephome, Inc.: Midvale Telephone Exchamge, )

' Table Top Telephore Company; and US West )] AAD 95.53
Communications, Ine. )
)
I . |
}
BEK Communicartions I, Inc.; CTC Communications, Inc.; )

l Dakota Central Telecom [, Inc.; and West River ) AAD 95.72
FanN . Communications, Ine. )
)
l and )
: )

Champlain Valley Telecom, ing. and Northiand ) AAD 9530
Telephone Company of Vermom )
}
i " )
)

l Table Top Telephone Company ) AAD 9721
: 4 )
and )
)

I Midvale Telephone Exchange } AAD 97.23
‘ )
and )
)

l BEK Communications |, Inc.; CTC Communications, {nc; } AAD 97-117
Dakowa Cemtral Telecom I, Inc.; Dickey Rural Compnumnications, )
In<”; Dickey Rurai Telephone Cooperative; Gilby Telephone )
l Company; Griggs County Telephone Company; )]

1
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Inter-Community Telephone Company II, Inc. Moore & Liberty )
Telephane Company: Northwest Communicarions
Cooptrative; Red River Telecom, Inc.; RTC 1l Inc
Turte Mounrain Communications, [nc.; US West
Communications. Inc.: United Telephone Murual Aid
Cooperative: West River Communications, Inc.: and Yotk
Telephone Company

and

Tularosa Basin Telephone Company AAD 9844

and

Sanborn Telephone Cooperatve: Sancom, Inc.;
Stockholm-Stwandburg Telephone Company; Sully Buttes
Telephone Cooperative, Inc.; Valley Cable & Satellite
Communications, Inc.; Valley Telecommunications
Cooperative Association. Inc.; and Venrure
Communications, [nc.

and

Albion Telephone Company; BPS Telephone Company, Inc.;
Cambridge Telepbone Co., Int.; Fremons Telecom; Leaco Rural
Telephone Cooperative, Inc.: Midvale Telephone Exchenge,
{nc.: Rockland Telephone Company, Inc.; South Centad
Communications, inc.; Table Top Telepbone Co., Inc,; Tularos2
Basin Telephone Company, Inc.. United Utlities, inc,; and
West River Telephone Cooperanve, Inc.

AAD 98.53
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| Federzl Commnrications Commission DA #1825
I MEMORANDUM QPINION AND ORDER
ON RECONSIDERATION
. Adopted: Septetber 9, 1959 Releassd: September %, 1999

B}f the Common Cayrier Bureau:
L. INTRODUCTION

1. In this Order, we address petitions for waiver and petitions for reconsideration
of previous study area watver orders filed separately by the above-captioned petitioners
(collectively, "petitioners™).! Petitioners raise two common issuss: (2) whether the
Commission thould remove the individual caps that were placed on petitioners” high cost loop
support; and (b) whether petitioners should be allowed to create study areas separate from
their affiliates’ existng study areas for newly acquired exchanges. Champlain and Northland
also request that the effective date of their study area waiver requests be made retroactve.

In this Order. we grant in part petitioners’ requests to lift the individual caps placed on their
high cost loop support and deny pelitioners’ requests 1o establish study mess wparawc fom
their affiliates® existng sudy arce. o addition, we gramt the requests of Champlain and

' Copper Vality Telephone, lac., Midvale Telephone Exchange. Table Top Telephont Company, and US

Wes Communicaxions. Inc.. Petition for Reconsideration, AAD 93-93 (March 23, 1995) and Copper Velley

* Telephone. In¢.. Amended Petivioa for Clarification and/or Reconsiderstion, AAD 93.95 (May 21, 1999)
(“Copper Yaliey™). BEK Commusicatons |, [ne.. CTC Commuaiczions, Inc., Dakota Centryl Teleenen L I8t
and West River Communications, inc.. Petition for Reconsideration, AAD 95-72 {May 19. 1993) ("BEX™):
Champlain Valiey Telecom, inc., znd Norrhland Telephone Company of Vermont, Petitions for Reccasideration,
AAD 9530 (July 15, 1996) ("Champlain.” and "Northland). Table Top Telephone Compeny, Peuition for
Waiver, AAD 97-21 (December 25. 1996) {"Table Top™); and Midvale Telephosie Exchange, Petition for Waiver,
AAD 97-23 (January 16, 1997) ("Micvale™): BEK Communicatiors {, inc.. CTC Communications, ine.; Dakoa
Cepural Telecom 1. Inc.: Dickey Rural Communications, Inc.: Dickey Rural Telephane Cooperative; Gilby
Telephone Company: Griggs County Telephone Campany: [nter.Community Telephone Campany I, Inc_: Moore
& Liberty Telcphone Company; Nortirwes Commmunications Cooperative: Red River Telecom, Inc.; RTC 1L lac.:
Turcle Motnmin communications, Ine.; US Wen Communications, Jnc.; United Telephone Munual Aid
Cooperative; West River Communicarions, Inc. and York Telephone Company, Expedited Reguest for
Elimination or Modification of Waiver Condirions. AAD 97-117 (Detember 22, 1997) ("CTTT);, Tulaross Basin
Telephone Campany, Expedited, AAD 98-44 (February 77. 1998) (“Tularow™); Sanbom Telephone Cooperative;
Sancom. Ine.. Stockhatm-Standburg Telephore Company: Sully Buntes Telephone Cooperative, Inc.; Valiey
Cable & Szeilite Communicanons, Ine; Valley Telecommunications Cooperstive Association, ine.; and Venture
Cummunications. inc., Conditional Xeguest 10 Raise Universal Service Cape, AAD 5848 (March 27, 199%)
(~Sanbora™): Albion Telephone Company: 8PS Telephone Company. tnc.: Cambrides Telephone Co.. Inc..
Fremant Telecom: Leaco Rural Telephone Cooperative, lac.; Midvale Tetephone Exchange, Inc.: Rockland
Telephone Company. Inc.. South Centul Communicatians. Ine.; Table Top Telephone Co. Inc.: Tularosx Basin
Telephone Company, Inc.; United Utilities, Inc.. and West River Telephomic Cooperative. {ac,. Petition for
Expected Elimination ot Modification of Waiver Conditions, AAD 9%-53 (April 3, 1998) (CAfbion").
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Northland 1o change the effective date of their study area waivers.

1. NEED FOR CAPS ON HIGH COST LOOP SUPPORT
IN INDIVIDUAL STUDY AREA WAIVER ORDERS

A. Intreguction

2. In these petitions, several carriers bave asked the Common Carrier Bureau
(Bureau) 16 remove the individual caps placed on their high cost loop support. As discussed
beljow, we grant i part petitioners’ requests,

B. Background

3. All of petitionsrs”™ requests involve issues related to study area waiver requasts.
A study area is a geographic segment of an incumbent focat exchange carrier™s (LEC's)
telephone operetions. Generally, 2 study area gorresponds to an incumbent LEC s entire
service territory within a sae.  Thus, incumbent LECs operating in more thag one state
wpically have one study area for each state. and incumbent LECs operating in 3 single sise
typically have a single study srea. Study arca boundaries arc important bee2use incumbent
LECs pecform jurisdictional szparations. determine high cost loop support amounts, and
generally wriff their rates at the study arca level. Effective November 15, 1984.” the
Commission froze all study area bousdaries. The purpose of the fieeze was o cnable the
Comymission to ensure that policy decisions made in significant reliance on the number and
size of existing study areas ware not significantly undercut by study area boundary changes.
For instance, existing federal high cost support mechanisms are based on the Jevel of study-
area-wide averaged cost, in effect requiring low cost regions within 2 study area 1o Suppont
high cost regions within that study ares. The study area freeze was 10 help ensure that
incumbent LECs did nat undermine this decision by seting up high-cost exchanges within
their existing service territories as separate srudy arezs in order wo increase interstate cost
allocations, and thercfore their high cost support’ An incumbem LEC must apply to the
Comumission for a waiver of the frozen study area rule if it wishes to sell or purchase an
exchange and if that transaction would change the study ares boundaries of either the seller or

47 C.F.R. Pan 36 app. (defining “study area”). Sce MTS ind WATS Marke! Strucittre, Amendment of
part 67 of the Comumission’s Rufes and Esablishment of a Joint Board. Recammencied Decision ond Qrder, 49
Fed. Reg. 48325 (1984) (~1984 Joine Board Recommendad Decision”). Decision and Order. 50 Fed. Reg. 939
(1983} (*/985 Oraer Adopring Recommendation™). see also Amendment of Part 36 of the Commission's Rules
and Exablishment of a Joimt Board. Nosice of Proposed Rulemaking. 5 FCC Red 5974 {1999} ("Snxty Area

Nouce" ) -

| )
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the buyer*

4. Consistent with the reasons for the 1984 study arez freeze, the Commission has -
been concerned from the beginning abour the potential adverse impact of waivers on the high
cost loop support mechanism.  This was an important copcern in aoquisitons because, when a
low-cost carrier soid & high-cost exchange, the acquiring carrier could substantially incresss it
high cost loop support by including the new exchange in jts study area, Without &
corresponding reduction in the low-cost carriex’s support.’ This concem was heightened in
the early 1990’s when large, low-cost, incumbent LECs began to sell substamtial aumbers of
high-cost exchanges to smalier incumbent LECs® The Burcau subsequently began to
condition individual grants of study arex waiver requests with ¢aps on the high cost loop
support drewn by those requesting incumbent LECs.” Specifically, study arca waivers were
granted subject to the condition that, absext explicit approval from the Burcau, the armuai
high cost loop support provided to the acquiring carrier’s study irea could not exceed the
amounts specified in their waiver pettons. This pracuce was established to prevent carriers
from: (1) underestimaring the sffects the waiver may have on the high cost lcop support
mechanicm in order to increass the chances that the waiver would be granted; and (2) then
revising the cost figures upward, once the waiver was gramted, thereby increasing the high
cost loop suppon substantizily.

C. Petitions

5. Petitions jor Reconsideration. Copper Valley seeks reconsideration of the
Accounting and Audits Division's {(Division's) decision to deoy its request 10 remove a cap ob
its bigh cost loop suppont.’ Champlain and Northland (filing separately) also wrge
reconsideration of the Division's decision 1o place 2 cap on the amount of high cost loop

4 47 CFR. § 1.3, Pat 36 app.

' The selling carrier's support might box be yeduced. for instance. breanse it aaay pot have been receiving
high-con support before the sale. Because high-cost support was bascd on costs sveraged throughout 2 sady
ares. & carrier easily could be low.cost for & particolar swudy #rea where it Was operating scvers] low-cost
exchenges and & few high-cott exthinges.

v Since 1992 OTE bas sold 95 exchanges serving 75,295 access lines and US Wesy has sold 462 exchanges
serving 346,150 secess lines.

' See In the Mater of Nevada Beil and Oregon-1daho Utilities, loc.. Joint Perition for Waiver of tre
Definition of “Study Ares” Contained in the Part 36 appeadix-Glossary of the Commission’s Ruies,
Memoramdum Opinion and Order, $ FCC Red 5256 (1994). K

' Copper Vailey at 5.

A¥1)
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2 support that may be received.”

i
|

\

6.  Petitions for Waiver. CTC,' Sanbom,'' and Albion," Midvale, Table Top, and -
Tularosa® filed petitions for waiver requesting removal of the cap placed on their high cost
loop support.’

7. CTC, Albion, and Tularesa argue that the caps on their high cost loop support
were superseded by the rules announced in the Commission’s Universal Service Order.” In
the alternstive, should the Comumission cicet 1o kesp the c2ps in place. petitioners comvend that
the individua) caps should be modified 10 reflect the submission of more accurate and relevant

data regarding their costs of providing service.®

8. Midvale and Table Top claim thar the caps placed on treir high cost support
are particularly unreasonsble because their caps were based on the Tinitial post transfer
amount” rather than following the complation of upgrades. Copper Valley requests that the
Comumission clarify that the cap placed on their high cost support applics only to increases in
support directly associatad with the acquisition of exchanges and pot to the overall support far

* Champlain at 6; Northland at 5.
'* The carriers requesting modification of the waiver conditions in the CTC petition are BEK

amN

' ' Communitations Cooperative and BEK Communiestions |, Inc.; Censolidated Telephone Cooperative and CTC
Communiestions. Inc.: Dakots Centel Telecommunications Cooperstive and Dakoa Central Telecom |, Ine.;
inter-Community Telephone Company and Inter-Community Telephone Compeny 11, Iac.; and Reservation

' Telephone Cooporative. .

Y The carriers requesting modification of the waiver conditions io ke Ssaborn petition are Sanborm
Telephone Cooperative; Sencom. {62.: Stockhoim-Strandburg Felephone Compeny; Sully Bunes
Telephone Cooperative, Inc.; Vaitey Cable & Satellite Communications. Ine.. Valley Telecommunications
Cooperutive Association. tae.; and Venme Commuaications, Ing,

* The carriers requesting modification of waiver conditicns in the Albisa pevtion wre Albion Telephane
Carmpany; BPS Telephoae Company. Inc.. Cambridge Telephone Co.. Inc.; Fremont Telecan: L epen Rural
Telephone Cooperative, Inc.; Midvale Telephone Exchange, ng. Rociklaad Telephone Company, Inc.: South
Central Communications. Inc.; Table Top Telephooe Co., lnc.: Tultross Basin Telephone Company, Inc.; United
Urilities, Jec.; 3n8 West River Telephone Cooperative, inc.
¥ Migvate, Table Top. und Tulsresa filed saparate petitions in conjunciion with their inclusion in the Albion
; petition.
“ Table Top 3\ 2: Midvale av 2; CTC & 2; Tulorosa at 5; Sanborm at |; Albion at 1.

|

\

1 CTC at 5-4; Twiaresg at 5. Albion at 6.
W CTC &t 5. Twlarote a L1-12; Albion at &5 Sonborn &t §.

;f-‘-\ 4
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the study area!? Champlain, Northland, CTC, and Sapbormn argue that the limits on high cost .
loop support are arbitary or unfairly discriminatory.®*

. Discussion

9. As stared above, the Comumission has long been concerned about the polential
adverse impact study ares waivers could have on the high cost loop suppont mechanism. To
manitor this impact. carriers that received study area waivers 1o account for the scquisition of
new exchanges were required to submit an estimation of the amount of maney they would be
eligible 10 receive from the high cost loop support mechanism following the completion of
necessary and planned upgrades in the new study arez. Those esiZmates were then used o
establish a cap, limiting the carrier’s draw from the high cost loop support mechanism,
Absemt sush caps, we found that, even in a period of 2 few yesrs, payments from the kigh
cost toop support mechanism for some incumbent LECS rose by unexpested amownts.” The
Commission's concern sbout adverse impacts on the high cost loop support mechanism has
been of particuler importance since it adopied the Joinr Board's revonunendation for an
overai] indexed cap on the high cost laop support mechanism® Because of the operation of
the indexed cap, any study gres reconfiguration that increases the high cost loop support of

T Copper Valley & 12.
" Champiain st 15:16; Northlond at 4.5: CTC &t 11, Sanborn at 10.

'* See Dyita Telephone Cuo., inc., Petition for Waiver of the Definirion of "Study Area” in Pant 36
Appendix-Glossary of the Commission Rules, Memorandin Opinian and Order, § FCC Red 7100 (1990) (high
cost loop suppon payikents srew from SE2.500 in 199! 12 5445700 in 1993), US West arrd Gile River
Tetecomm ., Inc., Petition for Waiver of the Definition of “Study Arex” in Part 36 Appendix-Glossary of the
Commission's Rules. AMemorandum Opinion and Crder, 7 FCC Red 2161 (1992) (Gila River extimared 1992
high cost suppart would be $169,155, yt1 acraal 1992 paymem waz $590.993. and the 1995 peyment was
approximutely $750,000). :

T Tha Jmini Board recommended, snd the Commission adopted, interimm rules thar Limit the rate of growth of
the high cost loop suppot mechanism to the rate of gowth i the tolal aumber of working loops nationwide.
See generally Amendment of Pare 36 of the Commission’s Rules ard Establabment of 3 Joun Bowrd,
Recommendsd Dacision, 9 FCC Red 334 (Joint Bd. 1993} ("1 997 Jout Board Recommended Decision™) id,
Repart and Order, 9 FCC Red 305 (1993) ("inrerim Cap Crder™). The Commission extended these inverim rujes
through July 1. 1996, Amendmest of Part 36 of the Commission’s Rules and Ewablishment of & Joint Board,
Report and Order, 1} FCC Red 1077 (1993} summarized in 60 Fad Rep. 6501 {(i995). Revendy. the Joit
Board recommeaded, gnd the Commission adopred. an extension of the interim cap rules on the USF until the
final universal service rules become cffective, Federal-State Joint Board on Universal Serviee. Recommended
Decision, CC Docket No. 9645, relexsed June 15, 1996 (1996 Joiry Board Recommunded Decitian”); id.,
Report and Order, FOC 96-281. released june 26, 1996 ("Exteraion of inerim Cap Rules™),

5
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P one recipient often reduces that of other recipients.”’ Although the concerns that prompted the
Commission to impose thess caps persist, we conclude that limiting the duration of these caps
is appropriate. We therefore remove the caps on petitioners’ high cost support on 2 going-
forward basis.

10. We conclude that iminng the petitioners 10 the high cost loop suppont
estimpated in their original petitions. in perpemity, is not necessary 1o accomplish the policies
cutlined sbove. We also belisve that caps of unlimited durstion may hinder petitioners’
incentive and ability o extend sérvice 1o previously unserved aress, as well as 1o upprade
service to their existing customers. We therefore find that the annual caps placed oa
petitioners” high cost loop support should be removed. Thus, as of Jamuary 1, 2000,
petitioners” high cost loop support will be besed upon the average cost of all their lines. We
aote that the caps imposed on petitioners’ high cost loop support bave been in effect in excess
of three years.™ We have concluded that, in that time, the individual caps placed on the
carmiers” high cost loop suppert have served their purpose by preventing the cammiers from
underestimating the effect the wransfer of exchanges would have on the high com loop support

3 I evalusting whether @ study &rea change would have an adverse impect on the disgibution o level of
l the universal service fund ("USF™), the Commission hes applicd & "oae-percent™ guideline 1o sudy arex whivers
filed nfter Japunry 5, 1995. Under this guideline. no study ares waiver is graned if it would resuit in an snnual
ageregate shifi in USE assisance in an amownt ¢qual 10 or greater than one percent of the waal USF, unicss the
parties can deMORSITAE sxtraordinery public interest beaefit. To prevent symriers froth evading thic rmitrion by
l T . diskgerepatig & singhe large scale of exchenges into 3 series of smalier rarcactions that in the aggresate have
© the same effect o the USF, the Compnission hat further required that the "osespercent™ guidetine be appiied 10
2l exchange azmsfers where citiver Carrier has been 2 party as & purchiser of sciler snd where 2 study area
waiver request was submited and granted within the previous twelve months.  See US West Communications,
' Inc.. and Exgle Telerommunissions, inc.. joim Petivion for Waiver of the definition of “Sudy Area” Contained
in Part 36, Appendix-Glossary of the Comunission's Rules, Memorardum Opinion and Order, 10 FCC Red 1771
(1995) ("US West-Eagle Order™): US West Communications. [ne.. md Exgle Tetesommunications, inc., Joim
Petition for Weiver of “Study Ares” Comained in Pan 56, Appendix-Glosswry of the Comamission’s Rules and
l Pethiion for Waiver of Section 61.41{c) of the Commission‘s Rules, Memargrdum Opinion and Qrder on
Recorsidararion. 1Z FOC Red 4645 (1997). )

7 Ser Copper Yalley Telephone, lng.. ¢t 8, Petition for Waiver of the Definition of "Study Area” io Part 36
Appendix-Glossary of the Commission's Rules. Memorandon Opinian and Order, 10 FCC Red 3373 (1996);
Champiain valley Telecom. Inc.. et al, Petition for Waiver of the Definition of "Study Area” in Pant 36
Appendix-Glossary of the Commissioa's Rules, Memorandum Opinion axd Order, 11 FCC Red T (1996):
BEK Communications !, Inc.. Albion Telephone Company, ¢t al. Petition for Waiver of the Definition of "Smdy
Area” In Part 36 Appendix-Glossary of the Commission’s Rules, Memoramdun Opinion and Order. 1) FCC Red
10555 (1996); and Sanbom Telephone Cooperative, et al, Petition for Waiver of the Definition of “Study Ares”
in Part 36 Appendix-Glossary of the Commission's Rules, Memarondum Qpinion and Order, 11 FCC Red 11513
(1996) (orders implementing caps on petitioners” high cort 1oop suppant). In SBN Telephome, the Aceounting and
Audin Divigion imposed » £ap oo JBN's high cost support but only for a three vear period following the
wrangfer. §.B.N. Teiephone Company, inc. 3nd United Telephone Company of Exstern Kansas: Concerning
Sectioh 6.4 1(c)X2) and the Definition of "Study Ares” Contiined in the Pant 36 Appendix-Glossary of the
Commission’s Rules, Memertndum Opipion and Order, AAD 95-174, 11 FCC Red 8519, at pars. |2 (1996).

|
- .
|
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— mechanism immediately foliowing the wansfer. [n addition, we believe that lifting the caps

)

)

on petirioners’ high cost support may increase their in:e:n!ive and 2bility 1o exrend service to
previously unserved areas” and upgrade their networks ™

iI.  Although we have concluded that we should elimimate the caps pisced on the
petitioness’ high cost loop support. we conclude we should not do so retroactively. We
disagree with CTC. Tularosa. Sanbom, and Albion’s contention that the new universal service
rules cffectively climinate the caps pisced on their high cost loop support. In the Universal
Servige Qrder, which was adopted on May 8. 1957, the Commission determined that & carrier
that had entered o 2 binding commuionent o buy exchanges prior to May /, [¥97 would
receive support for the newiy acquired lines based upon an analysis of the average cost of all
its lines, both those acquired and those served prior 1o the acquisiion.™ It is important to
note that this rule merely codified the general rule thar carmiers receive supporn based on the
average cost of 2] their lines. Moreover, by its wrms, this ruie applies only to tmsscrions
that weye pending when the Universal Service Order was adopted. It does not apply to
ransactions that were completed prior to May 7, 1997.® In particular, it did not eliminste the
caps that were conditions on the approval of petinoners’ study area waivers.

12. We also disagres with Copper Valley's contention that the Bureau imended
only to limit the high cost support that is ditectly associated with the acquired exchanges and
not 1o the entire study arca.  Copper Valley cites two Bureau orders 1o support its

T The Commission’s commitment to exsuring service in unserved arens is reflected in the recent releste of 2
Notice O Proposed Rulcmaking which seeks comment on ways 1o protme the deplnymen of facilities o
unseyved and underserved areas afnd 1o provids the SUPPOR Recessary ™ intrense subscribership in these xrees.
Ser penerally, Federal-Srare Joint Board on Universal Service: Promocing Development and Subscribership in
Unserved Areas, including Tribal end Insudar Areas, Frrther Notice of Proposed Rulemaking, CC Docket No,
9645, FCC 99-204 (rel. Sept. 3. 1999).

3 Sae Letter from Kenneth C. Johnson. on behalf of Tularosx Basin Telephone Company, W Magalis
Roman Sslas, FOO. dated Apr. 7, 1999 (Tulsross Apr. 7 ex parte) 8t 1-2,

¥ Federdl-Stare Joint Board or Universal Service. First Report and Orger, CC Docket No_ 9645, 12 FCC
Red 8776, 8943, para. 308 (1997), affirmed in port. remanded in part and reversed in part. Texas Office of Util,
Coursel. No. 9763321 ($th Cir. Jul. 30, 1999} {Universal Service Ordery, 47 CFR. § 34,305 Where a casrier
enters into 3 binding commitment to buy exchanges sfter May 7, 1997, the carvier will receive universal servive
support for the acquired exchanges at the same perrling support for which these exchanges were eligible prior to
the mansfer of the exchanges. 47 CF.R, § 305,

E Even for  transaction covered by the rule, the Commission is not precluded from imposing 2 cap as 2
condition on the approval of 2 study wrea waiver. _
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e contention.” lu both dexisions, the Burean granted study area waivers “subject o the
condition thet any high ¢ost Stpport increase essociaied with the s2ie”?® not exceed the
amounts eqtimated by the respective petitioners. [n those cases, the Bureau's use of the .
phrase "associated with the sale™ is altemative language used to describe the condition limiting
high cost support increases 1o "post-transfet” or "post-upgrade” amounts estimated by
petitioners for study area waivers. Copper Valley. therefore, misimerprets the Burean's use of
the phrase < applying only 10 its zcquired exchanges. In support of this interpretation.
Copper Valley notes thar since it bas demonstrated that it would aot qualify for high cost
support if its acquired exchanges were established as 2 separate study arca, its consolidation
need not limit overall high cost suppont for the new study area. We disagree. Becausc
Copper Valley must consolidate the acquired exchanges with its affiliate’s study arez, it is
reasonable that the imposed limits be based on the high cost support estimates for operations
within that study area.  This condition, that high cost support shall not exceed the initizl post-
wansfer amounts specified in their petidon,™ therefore, is consistent with the conditions the
Bureau bas placed on other grants of study ayea waivers.”

' 13.  Similarly, we reject Champlain, Northland, CTC, and Sanborn’s further claim
that the caps on their high cost loop support are unfair and discriminatory because telephoze

. companjes that do not participate in acquisitions are able to upgrade their networks and
owsside plant, receiving incressed high cost loop support. if necessary.’' We are not persusded
by that argument. The caps on petitioners’ high cost support were based on petitioners’ own
estimates of their need for high cost support. Moreover, we believe that Champlain,

' R Northland. CTC, and Sanbomn are distinguishable from other carriers thar have not participated
in acquisitions of exchanges. Because high cost loop support depends on stdy area average
loop cost, upgrading the exchanges afier they tave been mansicrred will result in 2 higher

l Ievel ofhighcostsuppontbanwotddoccu:ifthcupgradinghadbemperfmedinaudby
the sellers. As a resuit. those transactions tend to have 2 negative effect on the support

l available to other recipients pursuant to the overall indexed cap on the high coxt mechmism.

T See GTE Midwest. Inc. and Wisaebage Cooperative Telephone Association, Memorandiomn Opirion and
Order. 9 FCC Red TT89 (1994) and GTE Scuthwen_ Ing. end Ficnter Tetephone Covperative, ine.,
Memarandum Opinior and Order, $ FCC Red 7785 (1994),

Sl -}
* Copper Valley 3 7-8.

¥ oo Farmers Mutusl Telephone Company; Project Mutual Telephons Coopermive Association Inc. asd US
West Communicarions. Inc., Petition for Waiver of Section 61.41{c)and the Definivion of "Study Area”
. Contained it the Pan 36 Appendix-Giossary of the Commission™s Rufes, Memorandum Opinion ot Order, 11

FCC Red 9380, 9585, para. 15 (1996)

/

* Champlain at 1516, Northlond a 4-5; CTC a1 11; Sanborn at 10.
g

|
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14, Although petitioners were invited to request an increase in their caps. we
conclude that petitioners have not demonsrated thar complete regvactive removal of their
caps is warranted. At the time the caps were imiposad, it was contemplated thar petiioners
would be upgrading their exchanges. Petitioners’ assertions that these upgrades have been
more cogtly than they anticipated emphasize the need for the caps imposed on their support.
We conclude that the "unforesssn conditions” allsged by perivonsts couid have been
discovered through due diligence and investigation before the exchanges were acquired.

15, Similacly, we reject Midvale and Table Top's contention that their caps warran
modification because the caps were based on the "inital pow wansfer amount” rather than
following the completion of upgrades. In its onginal study ares waiver petition. Table Top
estimated that its high cost support for its study area would be $219 300 as & resulr of its
acquisition and upgrode of five new exchanges.” Similarly, Midvaic ewimated in its original
petition that its annual high cost support would decrease as 2 result of its acquisition and
upgrade of a sivgular exchange.”” The limits on high cost suppont imposed by the caps.
therefore, are consistent with Midvale and Table Top's represemtations in their criginal
petitions that their projections of high cost support included the completion of upgrades. We
conclude, therefore, that the decision to limit Midvale and Table Top's high cost support
based on post-mansfer amounts is squivalent to similar limitations in other srders based on

post-upgrade amounts.

16. For the reasons stated above, we grant petiioners’ requests o remove the
individual caps imposed on their high cost loop support. As of January 1, 2000, petitioners’

" high cost loop support will b¢ based upon the average cost of all their lines.

OL SEPARATE STUDY AREAS
A. Iptroduction

17.  In this procesding, petiioners have asked the Buresu (o aliow them to create
new study areas for newly acquired cxchanges separate from their existing study areas in a
swate. As previously explained, a study area is a geographical segment of a carrier’s telephone
operations. Generally, a study area corresponds 10 2 carrier’s eatire service area within a
state. Study area boundaries are important because ipcumbent LECs perform jurisdictional
scparations, determine high cost loop support amounts, and generally wrniff their rates at the
study area level. In addition, as stated earlier, the Commission adopied the rule freezing

2 See Copper Valley Telephone, Inc., Midvale Telephone Exchange, and Table Top Tefephone Company,
Jeint Petivion for Waiver of e Deflaition of "Study Area” contuned i Part 36, Appendix-Glogsary of the
Commission’s Rules. Memorandum piion and Order, 10 FCC Red 3373, 3374 (1999),

1} id
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study area boundaries, sffective November 15, 19847

)

B. Pedtions

18, Pezitions for Reconsideration.” Copper Valley seeks reconsideration of the
Division's decision 1o deny its request (o establish separate study areas for Arizona exchanges
acquired from US West.  Sinularly, BEK, CTC, Dakota, and West River seek
reconsideration of the Division's decision 10 deny their request to eswblish separate study
greas for North Dakota exchanges acquired from US West. Inwmiead, the Division required the
companies to consolidate the exchanges with their respective parenis’ existing North Dakota
study arvas. Pedtioners ¢laim that the decisions to deny requewts for separate study areas for
newly acquired exchanges were founded on criteria thar have no basis in fact or law,™ and
contradict Commission precedent and established study area waiver standards.”™

€. Discussion

19.  Both the study area definition and the high cost loop support rules were
initiated by the !98¢ Joimt Board Recomunended Decision, aod their creation and the concerns
they reflect are intertwined™ Becauss it is administratively infeasible to calculate the precise
cost of providing service 1o each cusiomer in 2 service area, and because rate averaging and
the absence of competition generally have allowed it, the cost of providing service is
calculated by study arez, and the towl cont of providing service in that area is averaged over
the number of customers in that area ™ This average cost provides the basis for calculating
high cost loop support in that area.  Becguse high cost loop support is calculated based on
study area data, freezing study area boundaries was implemented as a means of coawolling

W See para. 3. supra

¥ On Japuary 14, 1999, Waitsfield-Fayson Telephone Company, Inc. {Waitsfield) filed z petition requesting
to withdraw 3 portion of the Petition for.Reconyiderstioz of Champlan Valiey Teiecom, [nc. (Champlain) ficd
on July 15, 19906, Because Champlain bas since merged inte Waitsfield, Wainefield seeks 3 withdrawal of
Champhain's request for separate study afeas for the two carriers. Becauss this issuc s readered moot by the
merger, we grant Wainfickd's request for withdrawal.

* Copper Valley at 17; BEXK at 4,

T Copper Volley ut 12-13, {319 and BEK & 2-3.

® The rule section regarding the DEM (diai equipment minutes) allocator that atlows very smalt companies
to triple their assigrment o the interstate jurisdicrion is also an intrinsis parr of this peogram. See genwrully
1984 Joint Recommended Decisior, see oita 47 CFR. § 36.125.

™ These calculations are performed by carricrs that submit this data to NECA, which. in turp. SUbMmS it to
the Cotmission as part of its dutics pursuant 1o pan 36 of our rules. See generatly 47 CF.R. § 36.601 ef seq.
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unreasomble growth of the high cost loop support mechanism.

)

20,  Specifically, the rule freezing study arex boundaries was adopted 10 prevent
carriers from inflating intersuye cost allocations by establishing separate high cost exchange
study areas in states within their service tetritories.”  Allowing new, separate study areas,
therefore, is counter 10 the reasons for freezing study arca boundaries. For Copper Valley and
BEK, the ¢reation of new study areas would enable them 10 avoid reductivns in their annal
high cost loop support draws that would ocowr if the low-cost exchanges were consolidated
with their high cost study aress, thereby frustrating the invent of the study zrea freeze ruie and
vndermining the Commussion’s determinarion that high cost loop support should be based on
carrier's cntire service wemitory or sudy area within a state,  Such z course could encourage
disaggregation of study areas. thereby shifting high cost loop support among carriers and
adding unnecessary coruplexity to the regulatory process.

21 Because the Commission decided to sx high cost support levels at the study
area level, and thereby require the averaging of costs within the service verritory/study ares in
2 state, we find thar the consolidation of study areas located within the zame state, not the
disaggregation of such zreas, is the rype of study area reconfiguration consistent with the
public interest*'

22. o addidon, as stated above, the Commicsion’s concern about adverse impscts
on the high cost loop support mechanism has been of particular importmee since it adopred
the Joimt Board's recomrmcndation for an indexed cap on the high cost loop suppont
mechanism, Becsuse of the operation of the indexed cap, any study area reconfiguration that
increnses the high cost joop suppert of one recipient often reduces that of other fecipients.
This beasfir 1o one camier at the disadvantapge of another rnay also seriously impact the
integrity of the nerwork. Finally, the Commission recognized that, even in the short term, the
graming of 2 stady ares waiver may adversely affect the disribution of high cost loop
suppart, if not its size.

© Cen 1984 Joint Board Recommended Decision. 4% Fed. Reg. v 48328; 1985 Order Adapring
Recommendezion, 50 Fed. Reg. u 939

Y See US West Communications, Inc.. and Raage Telephone Cooperstive. inc, Joint Petition for Waiver of
the Definition of "Study Area” Conained in the Pan 36 Appendix-Glossary of the Commission's Rules, Ordor
on Reconsideration, 10 FCC Red & 13770 (1995} { "US WestsRange Recon Graer}. ALLTEL Service
Corporution. Paitien for Waiver of the Definition of “Study Area™ Conuained in the Pant 56 Appendix-Glossary
of the Commizssion's Rules. Memorondum Opinion ard Order, § FUC Red 4450, 4451 (1994); ALLTEL Service
Corporation, Petition for Waiver of the Definition of "Study Area™ Conthined in the Purt 36 Appendix-Glossary
of the Commission's Rules, Memeraadurm Opinion and Order, § FCC Red 8411 ot para. 6 (1995) Smudy Area
Notiee, 5 FCC Red &t 59755976 | 984 Jour Board Recommendarion, 49 Fod. Reg. ar 43340, 1985 Ovrder
Adopiing Recommendztion, 50 Fed Ree. at 939,
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T 23.  We disagree with the petitioners’ cizims that Commission precedem requires us
to permil the ¢xeation of separate study areas.” The cases cited by petitioners do not persuade
us upder these circumstances because of whar has happened since those waivers were granted. .
Specifically, the decisions cited occumred before the Burcau became aware of the magnitude of
the potential cumulative effect of other similar waiver grants affecting hundreds of exchanges.
The increased number of sales of exchanges that occurred at that time increased our concemn
that such transsctions, in the aggregate, would have a subsmntial impact on the high coxt
loop support mechanism. Thus, we must carefully consider kow a grant of a separate study
area is consistent with the intent and purposss that undsrije Commission rules and whether a
gramt would be in the public interest.  We therefore reject Copper Valley's assertion thar we
are oblipated to permit the crestion of separgte study arexs becamres of the decisions they cited.

24.  For the reasons stated sbove, we affirm the Division's denials of petitioners”
requests 1o establish study areas separare from their affili;tes” existing study arcas.

IV. OTHER ISSUES

' 25.  Study Area Effective Date. Champlain and Northland yequest that the carmiers’
study arca changes be made effective on January 1, 1996, instead of June 14, 1996, the
l — release date of the Memorandum Opinion and Order gramting the study area waivers.?  [n
_— support of their requests, Chamnplain and Northland stere that without retrosctive approval,
‘ they will be forced 10 copduct additional burdensome cost studies and would suffer a drasuc
' reduction in interstate revenue requirements.* We find that these two carriers have
.

= Ser Capper Valley ot 14.19 (citing Division decisions allowing incumben: LECs w exablish 3 second
Study area as support for allowing seperate srudy aress in the currsmt proceediag). See US West
Communicstions, int.. Cemral Utah Telephane, Besr Lake Communications. Joint Petition for Waiver of
Sections 61.41{c) and 69.3{eX1}) and the Definition of “Study Area” Contained in the Part 36 of Appendix-
Glassary of the Commission's Rules, Memoroxium Opinion and Order, 9 FCC Red 194 {1993); US Went
Communicazions Ine., Hlackfoor Teiephone Cooperntive, Clark Fork Telecommumicwions. Inc . Triangle
Teiephone Cooperstive Associztion, lnc., and Cenmal Monransy Communications, loc., Joint Petititn for Walver
of Sections 61_&1(c) and 69.5{e) 11} < the Definition of “Study Aren” Comtained in the Pan 36 Appendix-
Glossary of the Commission’s Rules. Memorandum Qpirmion and Order, 9 FCC Red 202 {1993); and Nevada
Bell snd Oregon-Idaho Utilities. Inc., Joint Pesitien for Waiver of the Defmition of “Study Area” Conined in
the Pam 36 of Appendix-Glossery of the Commission’s Rules, Memorandwe Opinion and Order. 9 FCC Red
$236 (1994). Ser also SEK m 24 {sontending that it should be permitted to establish sepusate shudy area
becauss disaggregation would ot have an sdverse effect on the kigh cost loop suppent propram, particularly in
light of the coasiderations emphasized by the Buresy in Previous study ares wiiver decisious).

2 Chomplain a1 2. Northiand a1 6.

(1] ld
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sufficiently supported their clsim thar an earlier effcative datc would be in the public interest
and we therefore grant their requests, We note, however. that Champlain and Northland's
requests for a change in the effective date of their study area waivers is granted oaly for the
purposes contzined in their petitions, that is to avoid 2 loss of interstate revenues associated
with DEM weighting **

Y. ORDERING CLAUSES

26. Accordingly. IT IS QORDERED, pirsuant 1o Sections 4(i), 5(¢), 201, 202, 219-
220, and 254 of the Communications Act of 1934, as emended, 47 U.S.C. §§ 154(i), 155(c),
201, 202, 218-220, 254 and Secuons 1.3, 0.91, and 0.291 of the Commistion’s Rules, 47
CFR. §§ 1.3, 0.91, and 0.291, that the Petitions of Champlain Valley Telecom. Inc.: Copper
Valley Telephone Inc.; Table Top Telepbone Company, Midvale Telephone Exchange,
Northland Telephone Company of Vermont, BEK Communications I, In¢.; et ai, Tularosa

Basin Te Company, Sanborn Telephone Coopetative, et al, and Albion Telephone
C?:l@og modifications to their existing cap on high cost loop support ARE
G PART. As of January 1, 2000, these caps shall be removed and petitioners'

high cost loop support shail be based oo the average cost of all of their lines.

27. 1T IS FURTHER ORDERED, pursuam to Sections 4(i). 5(¢), 201, 202, 218-
220. and 254 of the Communicatons Act of 1934, as amended, 47 U.S.C. §§ 154(i), 155(c).
201, 202, 218-220, 254, and Sectons 1.3, 0.9], and 0.201 of the Commission’s rules, 47
C.ER §§ 1.3, 0.91, and 0.291, that the Petitions for Reconsideration requesting sepagate study

‘areas filed by Copper Valley Telephone Inc.; BEK Communications I Inc.; CTC

Communications, fnc.; Dakota Telecom [ Inc.; and West River Coromunicetions, Inc., ARE
DENIED.

28.  IT IS FURTHER ORDERED, pursuant to Sections 43), 5(c), 201, 202, 219-
220, and 254 of the Communications Act of 1934, as amended, 47 US.C. §§ 154(3), 155(c),
201. 202, 218-220, 254 and Sections 1.3, 0.91, and 6.291 of the Commission’s rules, 47
C.F.R. §§ 1.3. 0.9], and 0.291, that the Petitions of Champlain Valley Telecom, Inc. and
Northland Telephone Company of Vermont requesting a change in the effective date of the
grant of their study arca waivers ARE GRANTED subject to the condition contained in

paragzaph 25.

29 IT 1S FURTHER ORDERED, pursuant to Sections 4(1), §{¢), 201, 202, 219
220. and 254 of the Communications Act of 1934, as amended. 47 U.5.C. §§ 154(1), 155(¢),
201, 202, 218-220, 254 and Sections 1.3, 0.91, and 0.291 of the Commission's rules, 47
CF.R. §§ 1.3, 0.91, and 0291, that the Petition of Waitsfield-Faysion Telephone Company,

E Gram of this requess shall aot. for exsmple. afficer Champlain and Northisnd's higi cou loop Support
payments for 1996,

13
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Inc. requesting 2 panial withdrawal of 2 portion of the Petition for Reconsideration of
Champlain Valiey Tetecom, Inc. is GRANTED.

FEDERAL COMMUNICATIONS COMMISSION

Lisa M.
Actng Dep
Common Carrier Bureau

)
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MIDVALE TELEPHONE EXCHANGE, ) 152?
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OPINION AND ORDER

DATE OF HEARING: August 27, 1992
PLACE OF HEARING: ’ Tucson, Arizona
PRESIDING OFFICER: Bradley S. Carroll

APPEARANCES: GIVENS, PURSLEY, WEBB & HUNTLEY, by Mr.
Conley Ward, on behalf of Applicant:

Mr. W. Douglas Hickey, Chief Counsel, on

n ' behalf of Intervenor U S West.
e Communications, Inc.
Ms. Deborah Scott Engelby and Ms. Elizabeth
A, Kushibab, Staff Attorneys, Legal
Division, on behalf of the Arizona
Corporation Commission Staff.
BY THE COMMISSION:

on Juné 6, 1989, Midvale Telephone Exchange, Incorporated
("Midvale" or "Company") filed with the Arizona Corporation Commission
("Commission") an application for a Certificate of Convenience and
Necessity ("CC&N") and approvél of Rural Electrification
Administration (YREA")} £inancing to fund the construction of the local
exchange system. On October 12, 1989, the petition for leave to
intervene filed by U S West Communications, Inc. ("U S West"),
formerly known as Mountain States Teiephone and Telegraph Company, was

granted. On June 15, 1992, the Commission's Utilities Division

("staff") filed its Staff Report recommending that the application be




DOCKET NO. U-2532-89-134
1 approved. On July 8, 1992, Midvale notified its proposed customers of
2 the hearing in this matter.

3 On August 27, 1992, a hearing was held before a‘duly authorized
4 Hearing Officer at the Commission's offices in Tucson, Arizona. The
5 Company, Staff and U S West appeared at the hearing. Additionally,
6 || several potential Midvale customers attended the hearing and gave
7 comment. At the conclusioh of the hearing, the Hearing Officer took
8 the matter under advisement pending submission of a Recommended
9 Opinion and Order to the Commission.

10 * & * * * * * * * *

11 Having considered the entire record herein and being fully

12 advised in the premises, the Commission finds, concludes, and orders

13 that:
14 FINDINGS OF FACT
15 1. Midvale 1is an Idaho corporation currently providing

16 telecommunications utility service to the public within the states of
17 Idaho and Oregon. |

18 2. U S West is a Colorado corporation engaged in providing
19 telecommunications services to the public in various parts of Arizona
20 pursuant to authority granted by the Commission.

21 3. On June 1, 1989, Midvale filed with the Commission an

22 application for a CC&N and for approvél of REA financing to provide
23 local exchange and toll access service to an unserved area east of
24 Tucson and north of Benson, Arizona generally known as the Cascabel
25 || area.

26 4. On April 29, 1991 and June 9, 1992, Midvale filed an

27 || amendment to its application.

28

“ | 2 DECISION NO. g&%f
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l 1 5. Maps of the prbposed service area, as amended, and a metes
' 2 and bounds description of the Cascabel telephone exchange are attached
3 hereto as Exhibits A and B and incorporated herein.
l 4 6. As Exhibit A indicafes, Midvale reduced the Cascabel service
5 | area it intended to serve since the filing of the original
l 6 || application. Midvale also withdrew its proposed Rain Valley service
l 7 area which is located southwest of Benson, Arizona. ‘These areas were
8 eliminated because they represent areas where exiséiﬁg U S West
' 9 customers and/or network facilities were located.
10 7. Included in its application, Midvale filed proposed tariffs
l 11 which set forth its proposed rates, charges and terms and conditions
l 12 || for service.
13 8. Notice of the application was provided in accordance with
I 14 || law. |
15 9. The reduced Cascabel service area would overlap existing U
l le6 S West service areas in the San Manuel Exchange and the Benson
l 17 || Exchange. According to U S West, it has no existing customers or
18 service facilities in the remaining areas that overlap. 1In a letter
. 19 to Staff dated August 14, 1992, U S West indicated that it was willi}ng
20 to relinquish these areas to Midvale.
l 21 10. U S West tariff maps for the Benson and San Manuel Exchanges
i
i
i
i
1

22 are attached hereto as Exhibit C and are incorporated herein.

23 11. Midvale estimates that there are approximately 130 potential
24 customers in the Cascabel area along the San Pedro River.

25 12. A central office building will be constructed in the
26 Cascabel service area which will house a new stored program control
27 digital switching system equipped to accommodate growth in the area

28 for several years.
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13. Shielded buried cable will be used in thé local loop for
customer access to the system. Interexchange calls will be routed
over a new digital interoffice cable facility connected to U S West
facilities at Benson. |

14. Midvale estimates that construction of the system will take
approximately six months to complete. The Company further estimates
that potential customers would be able to receive telephone service
approximately nine months after Commission approval of its
application.

15. Midvale intends to construct facilities with a value of
approximately $526,308. Approximately seven percent, or $40,000, will
be funded by Midvale and the balance, or $486,308, will be funded by
an REA loan.

16. The loan is expected to be issued at an interest rate of
five percent per annum for a period of 20 to 30 years. The REA
application is contingent upon the Commission's approval of this
financing.

17. On June 12, 1992, Staff filed its Staff Report recommending
approval of the Company's application and proposed tariffs as amended.

18. Staff has also recommended approval of Midvale's proposed
financing.

'19. In its report, Staff noted that the REA requires a minimum
of 1.5 times interest in determining the Net Times Interest Earned
Ratio ("TIER") and a 1.25 Net Debt Service Coverage ("DSC").

20. Midvale estimates a net TIER of 2.10 and a net DSC of 2.97
which is adeqﬁate coverage for the REA requirement.

21. Additionally, Staff has recommended that: a) Midvale be

ordered to refile its amended tariffs incorporating the approved rates

4 DECISION NO. “IzﬁbGQf
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1 || and charges and maps which describe its certificated area within 30
2 days from the effective date of this Decision reflecting an effective
3 || date 30 days from the effective date of the filing; and b) U S West
4 delete Midvale's service area from U S West's tariff maps for the
5 Benson and San Manuel area.
6 22. Sstaff had also recommended that Midvale be ordered to file
7 for a review of its rates and charges no later than Juﬁe 1, 1994.

8 23. Since Midvale has subsequently indicated that it anticipates
9 that potential customers would be able to receive service
10 approximately nine months after Commission approval of its
11 application, Midvale should file for a review of its rates and charges
12 after it has been in operation for at least one year. Midvale should,

13 therefore, file for review of its rates and charges on or before

15 24. On August 14, 1992, Staff filed a supplement to its Staff
16 Report recommending that a limit of $10,000 be placed on the amount
17 that Midvale can request from the Arizona Universal Service Fund
‘18 ("Fund") established in Decision No. 56639 (September 22, 1989) after
19 all other revenue sources available are accessed by the Compény,

20 25. In formulating this recommendation, Staff reviewed the
21 revenues of Contel of the West, dba GTE-West, the only recipient of
22 monies from the Fund, factoring into the analysis the differences
23 between the two companies. _

24 26. Staff's recommendation of a $10,000 limit is the approximate
25 || mid-point between.Midvaie's projected net income and Staff's most
26 conservative revenue estimate for the Company. Staff noted, however,

27 that the actual amount, if any, of any disbursement of money from the

28 || Fund would be determined by the Commission in a rate proceeding.

5 DECISION NO. “Szﬁb’%f
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1 | 27. Staff considers the limitation to be a reasonable rebuttable

2 presumption that will send the appropriate "signal" to the Company

3 regarding its ability to draw money from the Fund in the event its

4 || revenue projections are in error.

5 28. Both Midvale and U S West oppose this recommendation on the
6 | basis that the limitation Qould be a premature at this time. Although
7 || Midvale's projected revenue requirements do not anticipate drawing
8 money from the Fund, the Company believes that the placement of a
9 limitation at this time would greatly reduce its flexibility in the

10 event of unforseen circumstances outside of the Company's éontrol.

11 29. Since there is no historical data for this Company, and

12‘ since any request for money from the Fund would require the Company to

13 || make application to the Commission in the context of a rate case or

15 | Commission to impose a Fund limitation at this time.

16 30. Further, based upon the record, it is clear that the Company
17 is well aware of Staff's position regarding the availability of Fund
18 money as a source of revenue for the Company. Therefore, Staff has
19 sent and the Company has received thekappropriate "signal" regarding
20 the Fund. |

21 31. Midvale's application for a CC&N and financing should be
22 approved. |

23 | 32. Staff's recommendations, as set forth in Finding of Fact No.
24 # 21, are reasonable and should be adopted.

25 : CONCLUSIONS OF LAW

26 1. Upon commencement of operations, Midvale will be a public
27 service corporation within the meaning of Article XV of the Arizona

28 || constitution and A.R.S. §§40-281 and 40-~282.

I 14 || revenue requirement determination, it is not necessary for the

6 DECISION NO. QS3199QV
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1 2. The Commission has jurisdiction over Midvale and of the

l 2 | subject matter of the application.

3 3. Notice of the application was given in accordance with the

4 law.

5 ‘4. Midvale is a fit and proper entity to receive a CC&N for the

6 operation of a telecommunications utility.

7 5. The public convenience and necessity require the issuance of
8 a CC&N to Midvale for the operation of a telecommunications utility in
9 the Cascabel service area as fully described in Exhibits A and B.

10 A 6. The proposed financing is for lawful purposes within the

11 corporate powers of Midvale.

12 7. Midvale's application for a CC&N and REA financing.should be

13 approved.

14 || 8. The proposed amended tariffs as adopted hereinafter are just

15 and reasonable.

16 9. Staff's recommendations, as set forth in Finding of Fact No.

18 10. Midvale should file for a review of its rates and charges on
19 or before January 1, 1995.

20 ORDER

21 IT IS THEREFORE ORDERED that the application of Midvale for a
22 CC&N and financing is hereby approved.

23 IT IS FURTHER ORDERED that the amended tariffs filed by Midvale
24 are hereby approved.

25 IT 18 FURTHER ORDERED that Midvale shall file a complete copy of
26 its tariffs incorporating the approved amendments, as well as its maps
27 || which describe its certificated area, within 30 days from the

28

l 17 21, are reasonable and should be adopted.

| 7 DECISION NO. SSo Vf
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1 effective date of this Decision reflecting an effective date of 30
2 | days from the effective date of the filing.
3 IT IS FURTHER.ORDERED that Midvale shall file for a review of its
4 rates and charges no later than January 1, 1995.
5 IT IS FURTHER ORDERED that Midvale is hereby authorized to enter
6 || borrow up to $486,308 from the REA at five percent interest for a
7 period of 20 to 30 years.
8 IT Is FURTHER ORDERED that Midvale is hereby éuthorized to
9 execute and deliver all documents and agreements reasonably necessary
10 to effectuate the authorizatibns granted hereinabove.
11 IT IS FURTHER ORDERED that the approval of the requested
12 financing as set forth hereinabove does not constitute or imply
13 approval or disapproval by the Commission of any particular
14 expenditure of the proceeds derived thereby for purposes of
15 estabiishing just and reasonable rates.
16
i?
18
19
20
21
22
23
24
25
26
27

28
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1 IT IS FURTHER ORDERED that U S West shall file within 30 days of
' 2 the effective date of this Decision revised tariff maps for the Benson
3 and San Manuel area reflecting the deletion of Midvale's service area.
l 4 IT IS FURTHER ORDERED that this Decision shall become effective
l 5 immediately.
6 BY ORDER OF THE ARIZONA CORPORATION COMMISSION.
1 -
g /me hée// ,
. COMMISSIONER COMMISSIONER
9
10 : .
l IN WITNESS WHEREOF, I, JAMES MATTHEWS, Executive
11 Secretary of the Arizona Corporation Commission, have
hereunto set my hand and caused the official seal of the
l 12 Commission to be affixed at the Capitol, in the City of
Phoenix, this Z9 day of O Ler |, 1992.
13
I .. ot
5 || JAMES MATTHEWS
. EXECUTIVE SECRETARY
16
l 17
DISSENT
18 BSC
I
l 20
21
l 22
23
i .
l 25
26
l 27
28
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