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BEFORE 

2ARL J. KUNASEK 
CHAIRMAN 

TIM IRVM 

THE 

O C T  0 6 1999 
COMMISSIONER 

WILLIAM A. MUNDELL 
COMMISSIONER 

[N THE MATTER OF THE APPLICATION OF 
W O N A  PUBLIC SERVICE C0iW)ANY FOR 
WPROVAL OF ITS PLAN FOR STRANDED 
ZOST RECOVERY. 

N THE MATTER OF THE FILING OF ARIZONA 
?UBLIC SERVICE COMPANY OF UNBUNDLED 
rAREFS PURSUANT TO A.A.C. R14-2-1601 ET 
EQ. 

IATES OF HEARING: 

'LACE OF HEARING: 

DOCKET NO. E-01 345A-95-0473 

DOCKET NO. E-01345A-97-0773 

DOCKET NO. R€-OOOOOC-94-0165 

DECISION NO. (D 4 7~3:- 
OPIMON AND ORDER 

July 12, 1999 (pre-hearing conference), July 14, 15, 16, 
19,20, and 21,1999 

Phoenix, Arizona 

'RESIDING OnICER: Jerry L. Rudibaugh 

Carl J. Kunasek, Chairmi .- ATTENDANCE: 
Jim Irvin, Commissioner 

Mr. Steven M. Wheeler, Mr. Thomas &maw and Mr. 
Jeffrey B. Guldner, SNEU & WrLMER, LLP, on 

Mr. C. Webb Crockett and 
:-uFE"EMORE' CRAIG; on behal 

SPEARANCES: 
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- 1 1 1  -'--?--.. *- ,; +.. . L C & .  

.\ . , 1 .  I ,-. . 

. .  

. -  



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

<..- 22 

9 23 - 
24 

25 

26 

27 

, 3.8 

. . .  . .  . .  

.. 

DOCKET NO. E-0 1345A-98-0473 ET AI . . -  
Mr. Robert S. Lynch on behalf of the Arizon 
Transmission Dependent Utility Group; 

Mr. Walter W. Meek on behalf of the Arizona Utilit 
Investors Association; 

hlr. Douglas C. Nelson, DOUGLAS C. NELSON, P.C 
on behalf of Commonn-ealth Energy Corporation; 

Mr. Lawrence V. Robertson, Jr., hiUXGER d 
CHADWICK, and Ms. Leslie Lawner, Direcro 
Government Affairs on behalf of Enron Corporation 
and Mr. Robertson on behalf of PG&E Energy Services; 

Mr. Lex J. Smith, BROWN & BADJ, P.A., on behalf o 
Illinova Energy Partners and Sempra Energy Trading; 

I -  

Mr. Randall H. Werner, ROSHKA, HEY"i '  8 
DeWULF, P.L.C., on behalf of NEV Southwest; 

Mr. Noman Furuta on behalf of the Department of thc 
Nay,  

Mr. Bradley S. Carroll on behalf of Tucson Electric 
Power Company; and 

Mr. Christopher C. Kempley, Assistant Chief Counsej 
and Ms. Janet F. Wagner, Staff Attorney, Legal Divisior 
on behalf of the Utilities Division of the Arizona 
Corporation Commission. 

- _I - 3Y COIYIMISSION: 

On December 26, 1996, the Arizona Corporation Commission (Tommission") in Decision 

qo- 59943 enacted A.A.C. R14-2-1601 through 'R142-1616 ("Rules" or "Electric Competition 

.. . . . . . . 

-- 
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Decision No. 61 259 which established an expedited procedural schedule for evidentiary hearings 01 

the Staff Settlement Proposal. 

On November 30, 1998, the Arizona Attorney General’s Office, in association with numerouz 

other parties, filed a Verified Petition for Special Action and Writ of Mandamus with the Arizons 

Supreme Court (“Court”) regarding the Commission’s November 25, 199s Procedural Order, 

Decision No. 61259. The Attorney General sought a Stay of the Commission’s consideration of the 

Staff Settlement ProposaI with APS and Tucson Electric Power Company (“TEP”). 

On December 1, 1998, Vice Chief Justice Charles J. Jones granted a Motion for Immediate 

Stay of the Procedural Order. On December 9, 1998, the Commission Staff filed a notice with the 

Supreme Court that the Staff SettIement Proposal had been withdrawn from Commission 

:onsideration. 

On April 27,1999, the Commission issued Decision No. 61 677, which modified Decision No. 

50977. On May 17, 1999, APS filed with the Commission a Notice of Filing, Application for 

4pproval of Settlement Agreement (“Settlement” or “Ageement”) ’ and Request for Procedural 

>der. 

Our May 25,1999 Procedural Order set the matter for hearing commencing on July 14,1999. 

This matter came before a duly authorized Hearing Officer of the Commission at its offices in 

’hoenix, Arizona. APS, Cyprus Climax Metals, Co., k A R C 0 ,  Inc., Arizonans for Electric Choice 

k Compdtion (“AECC”), Residenii~’Utility’Consumcr’Offic= (“RUCO”), the Arizona Community 

ktiop Association C‘ACAA’I), ;.ths &rizona :.Consumers Co~ci l ,~ i the  :Arizona-~ Transmission 

kpendent Utility Group, the Arizona n Corporation, PG&E 

zn:nergy servic‘iis, Illinova ~ n e r g y  ~ a r t n  

.--.f..e--.. . r .-- -.e 

. *  

- on -.,Electric ,. Paws Company, Commonweal 

The Parties to the Proposed Settlement are as follows: the Residential Utiliv Consurner Office, Arizona Public 
Crvice Company, Arizona Community Action Association and the Arizonans for Electric Choice and Competition which 
i a coalition of companies and associatioas in support of competition that includes Cable Systems Iatemational, BfIP 
:opper, Motoroh, Chemical Lime, Intel, Honeyyell, Allied Signal, Cypnu Qimax Metals, Atarco, Phelps Dodge, 
[omebuilders of Central Arizona, Arizona Mining Industry Gets Our Support, Arizona Food ~hrhting Alliance, 
&OM Association of Industries, Arizona Multi-housing Association, Arizona Rock Products AssoCiatioo. Arizona 
htaurant Association, Arizona Retailers Association. Boeing, Arizona School Board Association, National Federation 
f Independent Business, Arizona Hospital Association, Lockheed Martin, Abbot Labs and Raytheon. 
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("Commonwealth") and Staff of the Commission appeared through counsel. Evidence was presented 

concerning the Settlement Agreement, and after a full public hearing, this matter was adjourned 

pending submission of a Recommended Opinion and Order by the Presiding Officer to the 

Commission. In addition, a post-hearing briefing schedule was established with simultaneous briefs 

filed on August 5,1999. 

DISCUSS1 ON 

Introduction 

The Settlement provides for rate reductions for residential and business customers; sets the 

amount, method, and recovery period of stranded costs that APS can collect in customer charges; 

establishes unbundled rates; and provides that APS will separate its generating facilities, which will 

operate in the competitive market, fiom its distribution system, which Will continue to be regulated. 

According to.APS, the Settlement was the product of months of hard negotiations with 

various customer groups. APS opined that the Settlement provides many clear benefits to customers, 

potential competitors, as well as to APS. Some of those benefits as listed by APS are as follows: 

0 A l l o h g  competition to commence in APS' service territory months before otherwise 
possible and expanding the initial eligible load by 140 m; 
Establishing both Standard Offer and Direct Access rates, and providing for annual 
rate reductions with a cumulative total of as much as $475 million by 2004; 

. _ '  
. , _.-. 

. .- . *  
. ._. .;: . . . . , 

, :.. .. ... . 
.,.... '.-: 

. .  

.. " 

i .-.. 
.. . . . . . .  . . 

. 0  

. . . . .  

. .  .-...; - .  . 

.... . ., : .. ... 

, . . . . . .  , 
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The Settlement was entered into by RUCO and the ACAA reflecting Agreement by 

residential customers of ApS to the Settlement’s terms and conditions. In addition, the Settlement 

was executed by the AECC, a coalition of commercial and industrial customers and trade 

ssociations. AECC opined that since residential and non-residential customers have agreed to the 

settlement, the “public interest” has been served. AECC indicated the Settlement was not perfect but 

  as the result of “give and take” by each of the parties. Accordingly, AECC urged the commission 

:o protect the ‘’public interest” by approving the Settlement and not allow Energy Service Providers 

:‘ESP”’) to delay the benefits that competition has to offer. 

Legal Issues: 

The Arizona Consumers Council (“Consumers Council’’) opined that the Agreement was not 

egal because: (1) there was no fill rate proceeding*; (2) Section 2.8 of the Agreement violates 

4.R.S. Section 40-246, regarding Commission initiated rate reductions; and (3) the Agreement 

llegally binds fiture Commissions. According to the Consumers Council, the Commission does not 

lave evidence to support a finding that the rates proposed in the Agreement are just and reasonable; 

hat the rate base proposed is proper; and asserted the proposed adjustment clause can not be 

atablishd outside a general rate case. , 

Staf€ argued thGt the Commission in Decision No. 59601, dated April 26, 1996, has 

)reviously determined just and reasonable rates for APS which must be charged until changed in a 

ate proceeding. According to Staff, this case‘ is not about ‘changing existing rates, *but ’instead 

nvolve~ the ktroduc 

. .  . .  

. . .  .c 
* 1 ’  -- ”*. - - -  - .,, * 

service - direct access.’ Th 

e revenue flow h m  existing rates. Staff opined th 

outside of a rate case. 

ated to acomplete h c i a l  
,. *‘.* :, ,-.a. 

z= *+...;s“.......t-- a ._ . - . - . .A - 
information and should n 

. . . . . .  .... <..Y.-, .;. . 
. - - ,  .. 

APS argued that no det 
I 

Although the Consumers Council indicated they did not believe a full rate proceeding was necessary, it is 
d e a r  as to the type of proceeding the Consumers Council bekved was necessary. 

C h r m x v n a r n r n  1 I c7 7 3  

. . .  . ,_. . 

, .. . .  
. .- 
. . .  
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(“FIROR”), or other financial analysis is legally necessary to justify CUrrent APs rate levels, allov 

the introduction of a new service, or to evaluate a series of voluntary rate decreases. In spite ofthat 

APS did provide infomation to support a FVRB of 55,195,675,000 and FVROR of 6.63 percent. NC 

other party presented evidence in support of a FVRB or FVROR. Staff supported APS. 

We concur with Staff and APS. The Consumers Council has provided no legal authority thal 

a f i l l  rate proceeding is necessary in order to adopt a rate reduction or rates for new services 

Further, pursuant to the Arizona Constitution, the Commission has jurisdiction over ratemaking 

matters. We also find that notice of the application and hearins was provided and that APS has 

xovided sufficient financial information to support a finding of F W  and FVROR. Lastly, this 

Zommission can clearly bind fiture Commissions as a result of its Decision. However, as later 

Escussed, we agree there are limitations to such legal authority. 

3hoDDinr! credit 

One of the most contentious issues in the hearing Was the level of the “shopping credit.” The 

‘shopping credit” is the difference between the customer’s Standard Off= Rate and the’Direct Access 

b t e  available to customers who take service from ESPs. The ESPs generally argued *at the 

kdement’s “shopping credits” were not sufficient to alIow a new entrant to make a profit. AECC 

)pined that such an argument was nothing more than a request to increase ESP’s profits. 
:.. * . . .  

, -  Staff opined that the ;4shopping credit” . . . .  was too’hw . . . . . . . . . .  and recokended it be increased without . . . . . . . .  - . . .  . . . . .  

. . . .  . .  . . .  . .  . .  . .  
. .  

. . . . . .  . -  

I .  _. I -  . 
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40kW to 200 kW customer group3, APS showed iin averaze margin on the “shopping credit” ofovel 

8 mils per k W h  or a 23 percent markup over.cost. APS asserted that the test for a reasonable 

“shopping credit” “should not be whether ESPs can profit on all - U S  customers of the time”. 

Based on the evidence presented, the “shopping credits” appear to be reasonable to allow 

ESPs to compete in an efficient manner. Further, we do not find customer rates should be increased 

simply to have higher “shopping credits”. 

Metering and Billing Credits 

The metering and billing credits resulting from the Agreement are based on decremental costs. 

Several of the ESPs and Staff a rsed  that these credits should be based upon embedded costs and not 

decremental costs. APS responded that such a result could cause them to lose revenues since its costs 

would only go down by the decremental amounts. Staff testified that the Company would not lose 

significant income if it used embedded costs since it would fiee up resources to service new 

:ustomers. 

We concur. The proposed credits for metering, meter.reading and billing4 will result in a 

lirect access customer paying a portion of APS costs as well as a portion of the ESP’s costs. We 

Ielieve this would stymie the competitive market for these services. As a result, we find the approval 

If the Settlement should be conditioned upon the use of Staff‘s proposed credits for metering, meter 

‘eading, and billing. . - .  

1 

1 

. . . a  - I , - / >  [emphasis added] 

“Customers greater than 3MW who chose 
year’s advance notice before being eligib 

. 3 . . .  
. -  . 
Several parties e~pmse8,concerns that the one-year notice requir . .  

3ffer serGice. would create a deterrent .to load Switching by large, industrial, institutional i a d .  

ercial customers. PG&E proposed that any increased cost.could- be-c . , .. . . .  . ” 
. P A .  

. I  ~ -c ,, I 2 -  - L ”  

Rcprcsentsover 80 percent of the general service customers for competitive access in phase &I 
For example, the monthly credits for a direct access residential customers are $1.30, S030,‘and 50.30 for 

netering, meter reading and billing, respectively. 
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customer as a condition to its return. 

We agree that APS needs to have some protection &om customers leaving the system tvher 

market prices are low and jumping back on Standard Offer rates when market prices go up. The 

suggestion by PG&E that the customer be allowed to go back to the Standard Offer if the customer 

pays for additional costs it has caused is a reasonable resolution. Accordingly, we will order APS to 

submit substitute language on this issue. 

Section 2.8 

Several of the parties expressed concern that Section 2.8 of the Agreement allows APS to seek 

rate increases under specified conditions. .Additionally, as .previously discussed,: the Consumers 

Council opined that Section 2.8 violated A.R.S. Section 40-246. Staff recommended the Commission 

condition approval of the Agreement on Section 2.8 being amended to include language that the 

Commission or Staff may commence rate change proceedings under conditions paralleling those 

provided to the utility, including response to petitions submitted under A.R.S. § 40-246. 

We agree that Section 2.8 is too restrictive on the Commission's future action. Accordingly, 

we will condition approval of the Agreement on inclusion of the following language in Section 2.8: 
. .  

. Neither the Commission nor APS shall be prevhted fiom seeking or 
authorizing a change in unbundled or Standard Offer rates prior to July 1, 
2004, in the event of (a) conditions or circumstances which constitute' an 

material changes in APS' cost of service for 'Commissidn-regulated . . . . .  ,.' 

.services resulting h m  fed 
requirements, judicial decisions, 
,otherwise specifically conternplat 
Standard Offer rates shall remain 

emergency, such as an inability to finance on reasonable terms, or @)- . .  

. . .  - .... .. . , .  . .  .._ _._.._....----. . . .  . .  - . .. . 

Council, Staff was concerned with some of the binding language ii the Agreement and in particulal' 
-- - -  with-ille following I - -  - .' age ii Stction 7.1: 

tent any provision of this Agreement is incdn$sttkt 'eth -&y exiS&g 
ssion order, d e  or regulation' or is inconsistent With: the Electric 

1 .  

I ,  
-" 
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Competition Rules as now existing or as may be amended in the future, the provisions of 
this Agreement shall control and the approval of the Agreement by the Commission shall 
be deemed to constitute a Commission-approved variation or exemption to any 
conflicting provision of the Electric Competition Rules. 

Staff recommended the Commission not approve Section 7.1. 

We share Staffs concerns. We also recognize that the parties want to preserve their benefit: 

to their Agreement. We agree with the parties that to the extent any provision of the Agreement j: 

inconsistent with the Electric Competition Rules as finalized by the Commission in September 1999 

the provisions of the Agreement shall control. We want to make it clear that the Commission doe: 

lot intend to revisit the stranded cost portion of the Agreement. It is also not the Commission's 

,nient to undermine the benefits that parties have bargained for. With that said, the Commission musi 

>e able to make rule changedother future modifications that become necessary over t h e .  As a 

*esult, we will direct the parties and Staff to file within 10 days, a revised Section 7.1 consistent with 

he Commission's discussions herein and subsequently approved by this Cornmission. 

hera t ion  Affiliate 
Section 4.1 of the Agreement provides the following: 

4.1 The Commission will approve the formation of an affiliate or affiliates of APS 
to acquire at book value the competitive services assets as currently required by the 
Electric Competition Rules. In order to facilitate the separation of such assets 
efficiently and at the lowest possible cost, the Commission shall grant APS a two-year 
.extension of time until December 31,2002, to accomplish such separation. A similar 
two-year extension shall be authorized for compliance with A.A.C. R14-2-<606@). 

- 

: . L. +;i ..' . . . ...... .. 
<elated to .Section' 4.1 'is Section 2.6(3) which 

... . . .  . .  . . .  . .  - .  , . -  - . -  . . .  . . .  . .  _.. . . . .  . . . . .  
LflCiliate, to be collected beginning July 1,2004. . . .  

ould - -  bid for the ApS standard offa load under.an affiliate FERC M, but there would.be-no 6tgmati 1 

nd mommcndtd they be explicitly stated in the Agreement. 
. , I_ -- . *  

We concur with NEV Southwest. We shall order APS to include lakguage as requested by 

n - - C A I I I A I - - - C  1 1 c 7 2 __ -- ~. 

. . .  
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. ." ~ ... 
... -.. .. 
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* r  
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NEV Southwest. Power for Standard Offer Service will be acquired in a manner consistent With the 

Commission’s Electric Competition Rules. We generally support the request of APS to defer those 

costs related to formation of a new generation affiliate pursuant to the Electric Competition’Rules. 

We also recognize the Company is making a business decision to transfer the generation assets to an 

affiliate instead of an unrelated third party. As a result, we find the Company’s proposed mitigation 

of stranded costs5 in the Settlement should also apply to the costs of forming the new seneration 

affiliate. Accordingly, Section 2.6(3) should be modified to reflect that only 67 percent of those costs 

to transfer generation assets to an affiliate shall be allowed to be deferred for future collection. 

. .  - . .  . .  . .  

. 
Some parties were concerned that Sec&ons 4.1 and 4:2 provide in effect that the Commission 

Will have approved in advance any proposed financing arrangements associated with fbture transfers 

of “competitive services” assets to an affiliate. As a result, there was a recommendation that the 

Commission retain the right to review and approve or reject any proposed financing arrangements. In 

addition, some parties expressed concern that APS has not definitively described the assets it will 

retain and which it will transfer to an affiliate. 

. .  . .  

._  

We share the concerns that the non-competitive portion of APS not subsidize the spun-off 

2ompetitive assets through an unfair financial arrangemeit. We Want to make-it.clear . .. that the 

Commission will closely scrutinize the capital structure of APS at its 2004 rate case &d make any 

. .  

I . . .  .. ,. . 

, ~ ., .. . . .. ~ . .. . .  
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necessary information to determine whether a competitor's price is lower than the Standard Offe 

rate. Further, some of the parties asserted that APS has not performed a functional cost-of-servict 

study and as a result the Settlement's "shopping credit" is an artificial division of costs. In response 

APS indicated the Standard Offer rates can not be unbundled on a strict cost-of-service basis unles: 

the Standard Offer rates are redesigned to equal cost-of-service. APS opined that such a proces: 

would result in significant rate increases for many customers. 

AECC asserted that a full rate case would result in additional monthslyears of delay with 

zontinued drain of resources by all interested entities. 

The ESPs asserted that the bill format proposed by APS is misleading and too complex. In 

general, the ESPs desired a bill format that would allow customers to easily compare Standard Offer 

tnd Direct Access charges in order to make an informed decision. AS a result, APS was directed to 

:irculate an Informational UnbundIed Standard Offer Bill ("Bill") to the parties for comments. 

Subsequent to the hearing, a Bill was circulated to the parties for comments to determine what 

:omensus could be reached on its format. In general, there was little dispute With the format of the 

321. However, PG&E and Commonwealth disagreed With the underlying cost allocation 

nethodologies. Enron was concerned that the Bill portrayed the Standard Offer to be more simplistic 

han the Direct Access portion of the Bill. Enron proposed a bill format that would clearly iden- 

hose services which are available &om an ESP. Based on comments from RUCO and Staff, APS 

. , I -  
.. nade - general ,. - -  .. revisions to. the proposed Bill.. , I . .  * .  L :< 

L -  

i .  - : ..We find the,APS Attachment AP-lR, second revised dated 81 
' ,  - . ?"IV"")!  -7;.i , . . I  

customers to make an info 
WJOC 9fp %O risli, .212Um&&€u+ 

I . '  - _  i 
kelp educate c&amrs. a t w h o i  . -  

, We concur with.APS.that it is not nec 

'he'p&posed Staiidard Offer &s contained in . &e Y 

1)' this Commission. Further, we concur with AECC that a fbll rate case With a revised cost-of- 

ervice study would result in monthdyeas of additional delay. Lastly, the Standard Offer rates tis 

6. .. . _ .  
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proposed in the Settlement are consistent with the Commission’s requirement that no customer shall 

receive a rate increase. The following was extracted from Decision Xo. 61677: 

“No customer or customer class shall receive a rate increase as a result of 
stranded cost recovery by an Affected Utility under any of these options.” 

. .  

Code of Conduct 

There were concerns expressed that APS would be writing its own Code of Conduct. 

Subsequently, APS did provide a copy of its proposed Code of Conduct to the parties for comment. 

Several parties also expressed concern that any Code of Conduct would not cover the actions of a 

single company during the hvo-year delay for transferring generation assets. 

Based on the above, we will direct APS to file with the Commission no later than 30 days of 

the date of this Decision, its interim Code of Conduct. We will direct A P S  to file its revised Code of 

Conduct within 30 days of the date of this Decision. Such Code’ of Conduct should dso include 

xovisions to govern the supply of generation during the two-year period of delay for the transfer of 

~eneration assets so that APS doesn’t give itself an undue advantase over the ESPs. All parties shall 

lave 60 days from the date of this Decision to provide their comments to APS regarding the revised 

Code of Conduct. APS shall file its final proposed Code of Conducfwithin 90 days of the date of this 

Decision. Subsequently, within 10 days of filiig the Code of Conduct, the Hearing Division shall 

:stablish a procedural schedule to hear the matter. 
- _ _  - _ _  

Section 2.6(1) 
. . .  . .  ... ... .I-. .- .? . -  . ,.: .I i .  ’...*.~ . . .  A.. . .,-. . . . . . .  -..- i.. ~ .... . . . .  

.... ... 

- . >  12 
- 

DECISION NO. LIT?-3 

I. 

_ ...... . . . .  

. .  
. . .  . .  

. . . .  

. .- -.%.-- 

. -- -__..-I- -.- ...... - . . . . .  

. .  _. I- 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11  

12 

13 

15 

16 

17 

18 

J9 

- 20 

21 

22 

- .+23 

24 

25 

76 

Lf  

38 

d 7 ' d .  

DOCKET NO. E-01 364-98-0473 ET AL 
. .  - .  . .  

Requested Waivers 

Section 4.3 of the Agreement would automatically act to exempt APS and its affiliates fion 

the application of a wide range of provisions under A.R.S. Title 40. In addition, under Section 4.5 01 

the Agreement, Commission approval without modification will act to grant certain waivers to ApI 

and its affiliates of a variety of the provisions of the Commission's affiliate interest rules (A.A.C, 

R14-2-801 , et seq.), and the rescission of all or portions of certain prior Commission decisions. . 

Staff recommended that the Commission reserve its approval of the requested statute waivers 

until such time as their applicability can be evaluated on an industry-wide basis; rather than providing 

a blanket exemption for A P S  and its affiliates. Additionally, Staff recommended that the 

Commission not waive the applicability of A.A.C. R14-2-804(A), in order to preserve the regulatory 

authority needed by the Commission to justirj. approving Exempt Wholesale Generator ("EWG') 

status for APS' generation affiliate. 

We concur with StaK Accordingly, the requested statutory waivers shall not be granted by 

this Decision. Those waivers will be considered in an industry-wide proceeding to be scheduled at 

the Commission's earliest convenience. The requested waivers of affiliate interest rules and 

-escission of prior Commission decisions shall be granted, except that the provisions of A.A.C. R14- 

2-804(A) shall not be waived. 

ANALYSIS/SuMNAIRY 

. 1  - Consistent .- - ,with ..- . oyr determipation-iq x i '  Decision No, 60977, the folloying primary objectives 
, . _ - _  

ieed to be taken into consideration in deciding the ovqall- stranded cost'issue: 

1 
I. t 

- '  ---unmitigatcdstrandedcosts; 3 . . . .  . -  

. . .-. 3:. 1. . .,? : - - . :, " : I- 
sts into as s&rt of itransition period as 

. -  

C. Accelerate &he 'collection 
possible consistent With other objectives; - ... - ... . I ., ---..--- -- _ _  . " 

-?.Minimize the stranded cost impact on customers ranaiqing on the standard-offeg: 
.I- .- . 

.E. . Don't confuse customers as to the bottom line; aqd , :* , - .L : ._ 

. ... . . -- . ;< / u r  3 
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F. Have full generation competition as soon as possible. 

The Commission also recognized in Decision No. 60977 that the aforementioned objectives 

were in conflict. Part of that conflict is reflected in the following language extracted from 

Decision No. 60977: 

One of the main concerns expressed over and over by various consumer groups 
was that the small consumers would end up with higher costs during the transition 
phase and all the benefits would flow to the larger users. At the time of the hearing, 
there had been minimal participation in California by residential customers in the 
competitive electric market place. It is not the Commission’s intent to have small 
consumers pay higher short-term costs in order to provide lower costs for the larger 
consumers. Accordingly, we will place limitations on stranded cost recovery that will 
minimize the impact on the standard offer. 

Decision No. 61677 modified Decision No. 60977 and allowed each Affected Utility to chose fiom 

Kve options. 

With the modifications contained herein, we find the overall Settlement satisfies the 

lbjectives set forth in Decision Nos. 60977 and 61677. We believe the Settlement will result in an 

xderly process that will have real rate reductions6 during the transition period to a competitive 

generation market. The Settlement allows every APS customer to have the immediate opportunity to 

;mefit from the change in market structure while maintaining reliability and certainty of delivery. 

:urther, the Settlement in conjunction with the Electric Rules will provide every APS.customer with 

L choice in a reasonable t i m e h e  and in orderly manner. If anything, the Proposed Settlemekt 

.. 
. . . .  . 
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rate reductions while maintaining a relativeIy short transition period for collection of stranded costs 

followed shortly thereafter with a full rate case. At that point in time the col1ection of stranded cosb 

will be completed and unbundled rates can be modified based upon an updated cost study. 

* * * * * * * * * * 

Having considered the entire record herein and being filly advised in the premises, the 

Commission finds, concludes, and orders that: 

FINDINGS OF FACT 

1. 

State of Arizona. 

ApS is certificated to provide electric service as a public service corporation in the 

2. Decision No. 59943 enacted R14-2-1601 through -1616, the Retail Electric 

Competition Rules. 

3. Following a hearing on generic issues related to stranded costs, the Commission issued 

Decision No. 60977, dated June 22, 1998. 

4. Decision No. 61071 adopted the Emergency Rules on a permanent basis. 

5. 

6. 

7. 

8. 

On Au,pt 21,1998, APS filed its Stranded Costs plan. 

On November 5,1998, APS filed the Staff Settlement Proposal. 

Our November 24,1998 ProceduraI Order set the matter for hearing. 

Decision No. 61259 established an expedited procedural schedule for evidentiary 

. * . - - - y - p P r .  .- 'C.%..,*,l e a = .  

e Commission's consideration of th 
~ * '  '1. .- _... . r -  

.. . 

e Staffsetiement p r o p ~ s a ~  fiom commissi 

. . .,* 3;- ! . *_ 

- , . -. . J . -  I 

ttlement for he 

hubs and related Decisions, and ordered the Hearing Division to conduct further proceedings in'&' 
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14. . In Decision No. 61634 (April 23, 1999), the Commission adopted modifications tc 

R14-2-201 through-207, -210 and 212 and R14-2-1601 through-1617. 

15. Pursuant to Decision No. 61677, dated A p d  27, 1999, the Commission modified 

Decision No. 60977 whereby each Affected Utility could choose one of the following options: (a) 

Net Revenues Lost Methodology; (b) Divestiture/Auction Methodology; (c) Financial Integrity 

Methodology; (d) Settlement Methodology; and (e) the Alternative Methodology. 

16. APS and other Affected Utilities filed with the Arkona Superior Court various appeals 

of Commission Orders adopting the Competition Rules and related Stranded Cost Decisions (the 

“Outstanding Litigation”). 

17. Pursuant to Decision No. 61677, APS, RUCO, AECC, and ACAA entered into the 

Settlement to resolve numerous issues, including stranded costs and unbundled tariffs. 

18. The difference between market based prices and the cost of regulated power has been 

senerally referred to as stranded costs. 

19. Any stranded cost recovery methodology must balance the interests of the Affected 
-. 

Utilities, ratepayers, and the move toward competition. 

20. All current and customers of the Affected Utilities should pay their fair share of . . .  

. . . . .  
. .  

stranded costs. 

21. Pursuant to. the terms of ‘the Settltkent Agreement, APS . . . .  has agreed to the 
. .  . . :  

modification of its CC&N in orderto implement competitive 
-. 

22. The Settleqent ,Agreement prq*des .for . .  
. . . .  ... -... . .  . . . . . . .  .I. . . ,-~ . . . . . . . .  ~ . . .  .. 

. . .  
. . , I  . . . .  

. :  

tions for all APS customers, sets a mechanism for;, 

. : 

. .  

.. . .  . .  

,#: .; 
. . . . . .  

. . . . .  

. . . . . .  . . . . .  . . .  

. . . .  -. ... 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

r 

15 

16 

17 

18 

19 

20 

21 

' 22 

- 23 

24 

25 

34 

27 

2R 

. .. . .  

I -  

- 

*..,[h', , 

$ '  
* .. . 

DOCKET NO. E-01 345A-98-0473 ET AI.,. 
. .  . .  

Settlement Proposal as well as those offered by SRP. 

26. The decremental approach for metering and billing will not provide sufficient credits 

for competitors to compete. 

27. Pursuant to the Settlement, customers will receive substantial rate reductions without 

the necessity of a &I1 rate case. 

28. 

29. 

An APS rate case would take a minimum of one year to complete. 

ESPs that have been certificated have shown more of an interest in-serving larger 

business customers than residential customers. 

30. It is not in the public or customers' interests to forego guaranteed Standard Offer rate 

reductions in order to have a higher shopping credit. 

31. The Settlement will pennit competition in a timely and efficient manner and hsure'all 

:ustomas benefit during the transition period. 

32. Based on the evidence presented, the FVRB and FVROR of APS is determined to be 

$5,195,675,000 and 6.63 percent, respectively. 

33. The terms and conditions of the Settlement Agreement as modified herein are just and 

reasonable and in the public interest. 

CONCLUSIONS OF LAW 

1. The Affected Utilities are public service corporations Within the me-aning of the 

Arizona Constitution, Article XV, under A.R.S. 55 40-202, -203, -250, -321, -322,1331, -336, -361, - 
i 

. . -  365, -367, and under the Arizona Revised Statutes, Title 40, generally. .* 
The Commission has iurisdiction over the Affected Utilities and of the subject matter 2. ., 

+ ,. . . ... - :  . , .. , 
. . , . .I . .. . . 

. - -. i . .'' 

:ontained h e .  
' ,-. ,:  . ... . . . . . . .. 

4. The Settlement Agreement as modified herein is just and reasonable and in the public 

___...__,__-_.._---.- - . .- ~ . -- 
nterest and should be approved. 

_ _  _ _  -_ ..-._- - e- .. _. ~ - .- - -  I - .  
I 5. APS should be suthorized to hplement its Stranded Cost R&ovay Plan as sei forth' 

n the Settlement Agreement. -.. .. 

6. APS' CC&N should be modified in order to permit competitive retail access in APS' 
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CC&N service territory. 

7. The requested statutory waivers should not be granted at this time. A proceedin 

Should be commenced to consider statutory waivers on an industry-wide basis. The other waive1 

requested by APS in the Settlement should be granted as modified hcrein, except that the provision 

if A.A.C. R14-2-804(A) shall not be waived. 

ORDER 

IT IS THEREFORE ORDERED that the Settlement Agreement as modified herein is hereb: 

ipproved and all Commission findings, approvals and authorizations requested therein are hereb: 

granted. 

IT IS FURTHER ORDERED that Arizona' Public Servics Company's CC&N is hereb; 

nodified to permit competitive retail access consistent with this Decision and the Competition Rules. 

IT IS FURTHER ORDERED that Within 30 days of the date of this Decision, Arizona Public 

;emice Company shall file a proposed Code of Conduct for Commission approval. 

IT IS FURTHER ORDERED that Arizona Public Service Company shall file a revised 

;ettlement Agreement consistent with the modifications herein. 
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IT IS FURTHER ORDERED that within ten days of the date the proposed Code of Conduct 

is filed, the Hearing Division shall issue a Procedural Order settins a procedural schedule for 

consideration of the Code of Conduct. 

IT IS FURTHER ORDERED that this Decision shall become effective immediately. 

BY ORDER OF THE ARIZONA CORPOR4TION COMMISSION. 

IN WITNESS WHEREOF, I, BRIFLN C. ErfcNEIL, Executive 
Secretary of the Arizona Corporation Commission, have 
hereunto set my hand and caused the official.seal of the 

the Capitol, in the City of Phoenix, 

)ISSENT 
LR:dap 
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ATTACHEIENT 1 

May 14, 1999 

This settlement agreement ("Agreement") is entered into as of May 14, 1999, by 
Arizona Public Service Company ("APS" or the "Company") and the various simptones to 
this Agreement (collectively, the 'Parties") for the purpose of establishing terms and 
conditions for the introduction of competition in generation and other competitive services that 
are just, reasonable and in the public interest. 

INTRODUCTION 

In Decision No. 59943, dated December 26, 1996, ;he h o n a  Corporation 
. Commission ('ACC" or the "Commission") estabIished a "framework" for introduction of 
competitive electric services throughout the territories of public service corporations in 
Arizona in the rules adopted in A.A.C. R14-2-1601 er seq. (collectively, ''Electric Competition 
Rules" as they may be amended from time to time). The Electric Competition Rules 

'ablished by that order contemplated future changes to such rules and the possibility of 
w divers or amendments for particular companies under appropriate circumstances. Since their 
initial issuance, the Electric Competition Rules have been amended several times and are 
currentIy stayed pursuant to Decision No, 61311, dated January 5, 1999. -During this h e ,  
APS, Commission Staff and other interested parties have participated in a number of 
proceedings, workshops, public comment sessions and individual negotiations in order to 

rneanin,oful customer choice in a manner that is just, reasonable and in the public .&erest. . : 
. .  . .  . .  further refine and develop a restructured utility industry in Arizona that will provide. . .  

_ .  . . .  .. , .- - 
, .  

. 

...... .......... . I .. . . . . . . . . . . . . . . .  . .  . . .  
.- . . .  . .  . -  . . . . .  . . .  

. .  

. .  . .  
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benefit through guaranteed rate reductions and the continuation of renewabIe and energy 
efficiency program. Fourth, universal service coverage wiIl be mainwined through ApS' low 
income assistance programs and establishment of "provider of last reson" obIigations on ApS 
for customers who do not wish to participarz in re& access. m, APS will be able to 
recover its regulatory assets and stranded costs as provided for h Ehis Agreement without the 
necessity of a general rate proceeding. m, substantid litigauon and associated costs will be 
avoided by amicably resolvinp a number of important and contzntious issues that have already 
been raised in the courts and before the Commission. Absent approval by the Commission of 
the senlement reflected by this Agreement, APS would seek full stranded cost recovery and 
purxe oher  rate and competitive restructurbg provisions diZr'2rent than provided for herein. 
The other Parties wouId challenge at least portions of A P S '  repesred relief, including the 
recovery of all stranded costs. The resultins regulatory hearings 2nd related court appeds 
would delay the start of competition and drain the resources of dl Parties. 

NOW, THEREFORE, APS and the Panies age: to' the following provisions 
which they believe to be just, reasonable and in the public interest: 

ARTICLE I 
OF RETAJJ. AC- 

> .  

: j- 
1.1. The APS distriiution system shall,be open for retail access on July 1, 

1999; provided, however, that such retail access to electric generation and other competitive . .  

electric services suppliers will be phased in for customers in APS service tenitory hi 

effective, with an additional 140 j)dW'bking made available to-eli~~le'non-r~idential' 
. .  ... . .  accordance with the proposed Electric Cornbetition Rules; as and, bh& such rules become ..,.. d . . . . .  ... . 

' 

. .. . . 

. contingent upon numerous 

. .  . ... - . . _. . . .  . . . 

. . . 

. , . . . . - . . 

. .  _ .  - .  , . .  . .  .. - ... . 
.. . .  2 

. .  
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1.4. APS agees to the amendmentand modification of its Certificate(s) of 
Convenience and Necessity to permit retail access consistent with the terms of this Aseement. 
The Commission order adoptiog this Agreement shall constitute the necessary Commission 
Ordzr amending and modifyhg APS’ CC&Ns to pennit retail access consistent with the term 
of this Agreement. 

ARTICLE It 
TE MATTERS 

2.1. The Company’s unbundled rates uld  charses atkched hereto as E.xEbit A 
Will be effective as of July 1,1999. The Company’s presently authoriz:d mcs and charges shall 
be deemed its standard offer (“Standard Offer”) rates for purposes of this Agreement and the 
Electric Competition Rules. Bills for Standard Offer service shall indicate individual unbundled 
service components to the extent required’by the Electric Cornperkion Rules. 

2.2. Future reductions of standard offer tariff rates of 1.5% for customers 
having loads of less than 3 MW shalI be effective as of July I, 1999, July 1,2000, July 1, 
2001, July 1,2002, and July 1,2003, upon the filing and Commission acceptance of revised 
tariff sheets reflecting such decreases. For customers having loads greater than 3 MPT served 
C“ Rate Schedules E-34 and E-35, Standard Offer tariff rates will be reduced 1.5%, effective 
J 1, 1999; 1.5% effective July 1,2000; 1.25% effective July 1,2001; and .75% effective 
July 1,2002. The 1.5% Standard Offer rate reduction to be effective Jdy 1,1999, includes 
the rate reduction otherwise required by Decision No. 59601. Such decreases shall become 
effective by the filing with and acceptance by the Commission of revised tariff sheets reflecting 
each decrease. 

. .  
2.3. Customers greater -3 MW who choose a direct access supplier must 

give A.PS one year’s advance notice before being eligible to return to Standard Offer service. * r ,  + ,. 

2.6;. . Notwithstanding the 
Commission shall, prior to December 31,2002, approve an adjusrment clause or cIaus& which 

3 



. e. : . ,  . . .  

wiU provide N1 and timely recovery beginning JuIY I, 2004, of the reasonable and prudent 
costs of the following: 

(1) APS’ “provider of last resort” and Standard Offer obligations for 
service after July I, 2004, which costs shall be recovered ody 
from Standard Offer and ‘provider of last r:soR” customers; 

Standard Offer service to customers who have left Standard Offer 
service or a special contract rate for a competitive generation 
supplier but who desire to return to Standard Offer service, which 
costs shall be recovered only from Standard Offer and “provider 
of last resort” customers; 

compliance with the Electric Compet$on Rules or Commission- 
ordered pro,pms or directives related to the implementation of 
the Electric Competition Rules, as they may be amended €iom 
time to time, which costs shall be recovered &om all customers 
receiving services fiom APS; and 

Commission-approved system benefit program or levels not 
incIuded in Standard Offer rates as of June 30, 1999, which costs 
shall be recovered from all customers receiving services from 
A P S  . 

By June 1,2002, A P S  shall file an appIication for an adjustment clauie or clauses, together 
with a proposed plan of administration, and supporting testimony. The Commission shall, 

including reasonable provisions for participation by other parties. The Commission order 
approving the adjustment clauses shaII also estabhh reasonable p r o c e m  purSUant to which 
the Commission, Commission Staff and interested parties may reyiew the costs to be 

. recovered.. By June 30,2003, APS will file its request for thi_specific d m e n t  cla&ey: 
factors which shall,’ after he&g and C o d s i o n  approCd,’-become effective JIxI$~ AOM, 
APS shall be allowed to defer costs covered by this Section 2.6 when incurred for.latcr fixll 

1 

thereafter issue a procedural order setting such adjustment clause appLication for hearhi and .?’ 
J 

. .  

testimony and supporting s 
resulting therefrom shall 

. -  
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state or local laws, regula requirements, judicial decision, actions or orders. Except for the 
changes otherwise specifically contemplated by this Agreement, unbundled and Standard Offer 
rates shall remain unchanged untiI at least July 1,2004. 

ARTICLE III 
EKXJLATORY ASSETS A m  STRAmEQ COSTS * 

3.1. A P S  currently recovers regulatory assets through July 1, 2004, pursuant 
to Commission Decision No. 59601 in accordance with the provisions of this Agreement. 

3.2. APS has demonstrated that its allowabte stranded costs after mitigation 
(which resuIt from the impact of retail access), exclusive of reguiatory assets, are at least $533 
million net present value. 

, 
3.3. The Parties agree that A P S  shouId not be aifowed to recover . 

$183 million net present value of the amounts included above. APS shall have a reasonable 
Opportunity to recover $350 million net present value through a competitive transition charge 
(”CTC”) set forth in Exhibit A attached hereto. Such CTC shall remain in effect until 
December 31 , 2004, at which time it will terminate. If by that date APS has recovered more 

,-ietO, then the nominal dollars associated with any excess recovery/u.nder recovery shall be 
crediteddebited against the costs subject to recovery under the adjustment clause set forth in 
Section 2.6(3). 

less than $350 million net present value, as calculated in accordance with Exhiiit B attached 

3.4. The regulatory assets to be recovered under this Agreement, after giving 
effect to the adjustments set forth in Section 3.3, shalI be amortized in accordance with 
Schedule C of Exhibit A attached hereto. 

~. 
. . -  

i, 3.5. ~. Neither the Parties nor &e C o d s $ o n  shag %e any action tlyt. would .* - 
diminish the recovery of ApS’ stranded costs or regulatory assets provided for herein: The 
Company’s willingness to enter .into this Agreement 
hevocable promise to permit recovery of the Company’s regulatory assets 

I as provided herein. Such promise by .the..Coqxnission shall syr$ygherexp 

based upon the Comrniss~oks 

. , a m -  -. - 

xtrk Competition ]Rules. In order to .facilitati the sepaiation O f  F. 

-- .he lowest possible cost, the Commission shall grant A P S  a two-year extension of time until 

. -  . .  . .  
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December 3 1,2002, to accomplish such separation.“ A similar two-year extension shall be 
authorized for compliance with A.A.C. R14-2-1606@). 

4.2. Approval of this Agreement by the Commission SM be deemed to 
cobtimte all requisite Commission approvals for (1) the creation by APS or its parent of new 
corporatz m a t e s  to provide competitive services including, but not Iiiited EO, generation 
sales and power marketing, and the transfer thereto of APS’ generatioo assets and competitive 
services, and (2) the full and timely recovery through the adjusment clause referred to in 
Section 2.6 above for all of the reasonable and prudent costs SO incurred in separating 
competirive generation assets and competitive services as required by proposed A.A.C. R14-2- 
1615, exclusive of the costs of transferring the APS power marketing fuction to an affiiate. 
The assets and services to be traniiferred shall include the items set for& on Exhibit C attached 
hereto. Such transfers may require various regulatory and third parry zpprovals, consents or 
waivers from entities not subject to APS’ control, inchdins the E R C  aid the NRC. No P w  
to this Agreement (including the Commission) will oppose, or support opposition to, A P S  
requests to obtain such approvals, consents or waivers. 

4.3. Pursuant to A.R.S. Q 40-202&), the Codssioa’s approval of this 
Agreement shall exempt any competitive service provided by APS or its aNiates from the 
application of various provisions of A.R.S. Title 40, including A.R.S. 39 40-203,40-204(A), 
40-204@), 40-248, 40-250, 40-251,40-285,40-301,40-303,, 40-303, 40-321,40-322, 40-331, 
40-332,40-334,40-365,#-366,40-367 and 40401. 

4.4. A P S ’  subsidiaries and aff2iates (iicluding’APS’ parent) may take I 

advantage of competitive business opportunities in both energy and nonenergy related 
businesses by.establishing such unregulated affiliates as they deem appropriate, which will be 
free to operate in such places as they may determine. The APS affrliatz or affiliates acquiring 
APS’  generating assets may be a participant in the energy supply market within and outside of 
Arizona. Approval of this Agreement by the Commission shall be deemed to include the 

- 

following specific determinatiogs-@ 
Holding Company Act of 1935: . ‘ 

The Commissio 

6 
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The Commission has sufficient regulatory authority, resources and access to the 
books and records of APS and any relevant associate, affdiate, or subsidiary 
company to exercise its duties under Section 32(k) of PUHCA. 

APS will purchase any electric energy from its EWG affiliate at market based 
rates. This Commission bas determhed that (1) the proposed transaction will 
benefit consumers and does not violate Arizona law; (2) the proposed 
transaction will not provide A P S '  EWG affiliate an unfair competitive advantage 
by virtue of its affiliation with APS; (3) the proposed transaction is in the public 
interest. 

The A P S  affiliate or affiliates acquiring APS' generating assets will be subject to regulation by 
the Commission, to the extent otherwise permitted by law, to no greater manner or extent than 
that manner and extent of Commission readation imposed upon oEper owners or operators of 
generating facilities. 

4.5. The Commission's approval of this Agreement will constitute certain 
waivers to A P S  and its affiliates (including its parent) of the Commission's existing affiliate 
interest rules (A.A.C. R14-2-801, er seq.), and the rescission of dl or portions of certain prior 

.7lmission decisions, all as set forth on Exhibit D attached hereto. 

4.6. The Parties reserve their rights under Sections 205 and 206 of the 
Federal Power Act with respect to the rates of any A P S  affiliate formed under the provisions of 
this Article N. . .  . .  

.ARTICLEV 
WlTEfDRAWAL OF LITIGATION 

. .  1 ,  r 

t L  . - 5.1:- .-upon' receipt of? fina~ order of the Commission a&rnvin~ &' .., - 6 . 
Agreement that is no longer subject to judicial review, A P S  and the Parties shall withdraw with , 

Commission order appro&gthiS Agreement without mo - :r,- - 
1999. In the event that the Commission fails to approve this Agreement without modificatioi ... ~ * .- . 
according to its terms OR or before August 1;1999, any Party to this Agreementmay withdraw .; 
from this Agreement and shall thereafter not be bound by its provisions; provided, however, -- 

Z A P S  withdraws from this Agreement, thc Agreement shall be null and void a~$ of no ;. - 
tunher force and effect: ''In any event, the rate reduction provisions of this Agreement shall not . t _ _  
take effect until this Agrtunent is approved. Parties so withdrawing shall be free to'pursue 

- 

. . --: - 

7 
I .. --. . -  
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their respective positions without prejudice. Approval of this Agreement by the Commission 
shall make the Commission a party to this Agreement and fiUy bound by its provisions. 

6.2. The Parties agree that they shall make all reasonable and good faith 
efforts necessary to (I) obtain fd approvai of this Agreement by the Commission, and (2) 
ensure full implementation and enforcement of all the t e r n  and conditions set forth in this 
Agreement. Neither the Parties nor the Cornmission shall t&e or propose any action which 
would be inconsistent with the provisions of this Agreement. All Parties shall actively defend 
this Agreement in the event of any challenge to its validity or implementation. 

7.1. To the extent any provision of this Agreement is inconsistent with any 
existing or future Commission order, rule or regulation or is hcokistent with the Electric 
Competition Rules as now exisbg Or as may be amended in the future, the provisions of this 
Agreement shall control and the approval of this Agreement by the C o d s i o n  shall be 
deemed to constitute a Comnission-approved variation or exemption to any conflict& 
provision of the Electric Competition Rules. 

7.2. The provisions of this A,geement shaU be implemented and enforceable 
notwithstanding the pendency . .  of a legal challenge to the C o d s i o n ’ s  apprwal of thjs 
Agreement, unless such implementation and enforcement is stayed or enjoined by a’court 

Agreement or any provision of this Agreement is declared by a court to be invalid or unlawfirl I.. 

in any respect, then (1) APS shall have no further obligations or Iiability under this 
Agreement, including, but not limited to, any obligation to implement any future’rate 
reductions under &tide II not then in effect, and (2) the modifications to APS’ certificates of ~ 

- ,. . having jurisdiction over the matter. If any portion of the Commission order approving this . .. 
’ ’ 

+ ( .  .. ’ 

c 

. .. . . .  
’ .convenience and necessity referred toin Section 1.4 shall be, .automaticaLly revoked, in which . . 

~. 
. .  . .  . 8  . -  

. . .  nrrTCTnN NtS. f a  / G 7-3 
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. .  . .  . .  

of competitive retail access, for A P S  b a manner consistent with the public interest and 
applicable legal requirements. Nothing contained in this Aseement is an admission by APs 
that its current rate levels or rate design are unjust or unreasonable. 

7.5. As part of this Agreement, APS commits that it will continue the A p S  
Community Action Partnership (which includes weatherization, fac2icy repair and replacement, 
bill assistance, health and safety propms and energy education) in an annual amount of at 
least $500,000 through July 1,2004. Additionally, the Company will, subject to Commission 
approval, continue low income rites E-3 and €4 under their current terms and conditions. 

7.6. APS shall actively support the Arizona Independent Scheduling 
Administrator ("AISAn) and the formation of the Desert Star Independent System Operator. 
APS agrees to modify its OATT to be consistent with any FERC approved AISA protocols. 
The Parties reserve their rights with respect to any AISA protocols, including the right to 
challenge or seek modifications to, or waivers fiom, such protocols. A P S  shall file changes to 
its existing OATT consistent with this section Within ten (10) days of Commission approval of 
this Agreement pursuant to Section 6. I. I 

/ 

7.7. Within thirty (30) days of Commission approval of this Agreement 
mant to Section 6.1, APS shall serve on the Parties an Interim Code of Conduct to address 

inter-affiliate relationships involving APS as a utility distribution company. A P S  shall 
voluntarily comply with this Interim Code of Conduct until the Commission approves a code of 
conduct for APS in acco race  with the Electric Competition Rules that is concurrently 
effective with codes of conduct for all other Affected Utilities (as defined in the Electric 
Competition Rules). A P S  shall meet and confer with the Parties prior to serving its Int- 
Code of Conduct. 

7.8. In the event of 
Agreement or the implementation of 
promptly convene a conference and h good fai 

no further action for their' expiration. 
_ .  . I _  . .  

- 7.10. Tarti 
meetings and hearings for consideration of this Agreement.' The Ningof thiS'Agrecx~~nt' 
the Commission shall be deemed to be the f a g  of a f o d  request for the C Q e d i t i O U  - 
issuance of a procedural schedule that es 
may be necessary for the Commission to approve this A,pement in accordance?+ith -.'-----:-- .. 
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Section 6.1 and that afford interested parties adequate OppOrcUnity to comment and be head on 
the terms of this Agreement consistent with appIicab1e legal requirements. 

DATED at Phoenix, A ~ ~ z o M ,  as of this 14th day of May, 1999. 

BY 

Title 

ONANS FOR J?- CHOICE (Pam) 
AND C o m a  codition of 
companies and associations in support of 
competition that includes Cable Systems 
InttmationaI; BHP Copper, Motorola, 
Chemical L i e .  Intel, -, Honeywell, 
Allied Signal, Cyprus Climax"Mctals, -Asarco, 

~ Pherps Dodge,--, .Homebuilders of . - . . 
Ckd-Arizona, Arizona M 
Gets Our Support, 
Alliance, Arizona Associationbf 
Arkom MUlti-hOu&g 
Rock Products Association, k o n a  Res 
Association, * . - * .  

~ .- G-mieq -on. wk ; 9 .  

. . . .  BY . .  .. . . . .  . . . . . .  . . . . . . . . . .  . . . . .  . . . .  . .  . . . . .  
-. - . .;..&y - . ~  ......._._ .._...... 

. . . . . . _ . .  . .  

Title &HA/Rp&#' . Title 
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Generation assets include, but are cot limited to, XPS’ interest in the following 
generating stations: 

Palo Verde 
Four Corners 
Navajo 
Cholla 
Sa, wuaro 
0 co till o 
West P h o en ix 
Yucca 
Douglas 
Childs 
Irving 

including allocated common and general plant, support assets, associated land, fue1 
supplies and contrncts,’etc. Generation assets will not include facilities included in 
APS’ FERC transmission rates. . . . . .  
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E-’CHIBIT D 
,Affili3ce Rules Wziverq 

R14-2-S01(5) ma RL5-2-80:, such that &e t e n  “reorgarhtion” does riot include. a d  no 
Commission approvd is ::+ired for, coqorzte resuucturing thzt does tcc aireccly invoive h e  
uriiiry disuibuuon compvly (“UDC’) in &e holding cornpay. For extzple, the hoIdino 
company may reor,oanize. form, buy or se!I naa-UDC diiIiaces, zc;ui=e or divest interests in 
non-UDC afiiiiates, etc., wiihout Commission zpprovd. 

- 

R t4-2-S04(A) 

RL4-2-805(.4) shdl apply odly to the UDC 

R I 4-2-80 5(A)( 2) 

: -2-805(A)(9), (LO), 2nd (1 1) 

Recision of Pn ‘or Commission Or d et-2 

Section X.C of the “Co~eneration and SmdI Power Production PoIicy” attached to Decision 
No. 52335 (July 27, I98 I) regardin,o reporring requirements for cogeoemion information. 

DecisionNo. 551 18 (July 24, 1986) -Page 15, Lines 5-1/2 &rough 23-1/23,; Finding oEF2ct 
No. 24 reIating to reporritg requirements under the abolished PPFAC. 

Decision So. 558 18 Wectrnber 14, 1957) in ics entirety. This decision related to APS Schedule 
9 (Tndusuiai Development Rare) which wzs terminated by the Commission in Decision 

9th and 10th Ordering Pms~raphs  oFDecbionKc1.‘56450 ( i p d  13, 19 
requiremas under the aboIished PPFAC. 

.. 

i3 KO. 59329 (October 11, 1995). . $sn, sa’+ :p . r= 54 ’ 3 .-‘’ 
regarding qofiing 

* -  

1 

619313 Q 1  

.. . 



. DOCKET NO. ~-01345~-9a-0473 ET AL. 

I H 



Arizona Corporation Commission 
DOCKETED 

OCT 1 9 1999 
DOCKETED BY 1 1  

E--&/ 3 y??A -98-0 
Commissioner Jim Irvin 
Arizona Corporation Commission E - O l j y 5 f l - 7 T  i‘ -a773 

Dissenting Opinion 7 
Decision No. 6 1973 
October 19, 1999 

Have you ever been promised a present, given a different one, and then asked to 

pay for it yourself? Well, that’s what has happened to Arizona residential consumers and 

small businesses with the Commission’s approval of the Arizona Public Service ( “ U S ” )  

settlement agreementkontrac t. In sum, Arizona consumers were promised robust 

competition, given a modest rate cut (actually, 6.83%), and then asked to pay for that rate 

cut to the tune of an additional minimum of $350 million dollars in stranded cost 

recovery for APS (plus an undetermined amount for “transition” costs associated with 

creating affiliates to handle competitive ventures). The parties to this settlement 

agreement are APS, AECC (a representative of industrial and commercial interests), the 

Residential Utility Consumer Office‘ (RUCO - a state utility “watchdog”) and Arizona 

Community Action Association. Excluded from participating in the negotiations was the 

Arizona Corporation Commission, the Arizona Consumers Council and potential 

competitors of APS, like PG& E Energy Services, Commonwealth Energy and others. 

Such exclusions - as well as a lack of adequate representation for residential consumers - 

testifL to the fact that this settlement agreement does not encompass the wide spectrum of 

interests it holds itself out to represent. 

~ 

’ In the recent Auditor General’s performance audit of RUCO, it states, “According to the act establishing 
RUCO, the agency is intended to represent the interests of residential consumers, critically analyze 
proposals made by public service corporations to the Commission, and formulate and present 
recommendations to the Commission.” According to Greg Patterson - then Director - RUCO did not 
perform any type of critical analysis to determine whether the benefits to residential consumers are fair and 



Consumers Promised Competitim 

When the Commission embarked on deregulation over five years ago, the primary 

purpose was to restructure the electric industry by introducing the generation portion of 

utility service to the wonders of the free marketplace - where robust competition would 

spark innovative technologies, and consumer choice would improve quality of service 

and drive rates downward. Incumbent monopolies such as APS fought hard and 

challenged the Commission’s authority to change the regulatory paradigm, but so far 

these legal challenges have been unsuccessful. 

On September 21, 1999 - as I promised voters in 1996 to help bring about 

competition in Arizona - I voted for a second time in favor of the Electric Competition 

Rules (“Rules”) for the purpose of beginning the deregulation process; one that had been 

stalled earlier this year. While the Rules are not perfect, and while future Commissions 

will need to make adjustments to the Rules to assure a ‘fair’ competitive market, I believe 

they provide a framework where consumer and fiee-market interests enjoy some 

safeguards. However, only two days after these Rules were adopted, the Commission 

has now approved a settlement which, among other things, gives many “exemptions” and 

“waivers” fiom provisions in the Rules which conflict with the APS settlement contract. . 

When potential competitor after competitor testifies that the APS settlement 

agreement will not provide an appropriate atmosphere for competition within APS’ 

service temtory, it is our role as regulators to at least consider their arguments. 

Unfortunately, at least one Commissioner indicated he was unwilling to consider any 

amendment unless it was proposed by a party to the agreement. However, many 

reasonable in light of APS’ stranded cost recovery figure, or whether the figures supplied by APS and 
AECC are accurate. 



potential competitors - which are not parties to the settlement -- argue that the shopping 

credits provided for in the settlement are too low, a view supported by Commission StaK 

Staff opined that it had, “demonstrated that the proposed shopping credits were 

inadequate when considered in reference to each entire class of customers. The fact that 

one particular customer may experience an adequate shopping credit does not justify the 

Commission’s approval when the referenced customer’s usage characteristics are 

different than those of the class as a whole.”* In fact, Staff argued that making a 

modification to the shopping credit would make it more likely that a competitive market 

can develop without increasing rate levels, and still allow the company to collect all its 

stranded costs. Not surprisingly, APS counsel stated during Open Meeting that any 

increase in the shopping credits would be a “dealbreaker.” My proposed amendment 

was then subsequently voted down, as was the opportunity to develop a more competitive 

market in Arizona. 

Consumers Gi ven Modest R ate Cuts 

One provision of the APS settlement agreement hailed by consumer groups such 

as RUCO is the modest 6.83% rate cut to residential Standard Offer customers. How 

RUCO came to this conclusion is unclear; its Director admitted during testimony that no 

critical financial analysis of any portion of the agreement was conducted by its staff 

Timothy Hogan, who represents the Arizona Consumers Council (which is opposed to 

the settlement) asked the appropriate question; “Is it enough?” APS has not been 

through a full rate case since 1988, and this Commission has not undertaken the 

Staffs Exceptions to Recommended Order 



process to determine if the company has been - or is currently - overearning profits. The 

population in the Phoenix metropolitan area has exploded since 1988, and one can 

ascertain that customer growth has mirrored that number as well. If the goal of this 

Commission was to get rate cuts for all consumers, a rate case certainly would have been 

less onerous and less expensive to all parties than the monumental effort to deregulate 

the generation portion of the electric industry. 

More disturbing is the fact that these “guaranteed” rate cuts are not guaranteed at 

all. Of the 7.5% rate cut APS proposed, about one-tenth of that number was already 

ordered by this Commission in 1996. In addition, the company reserves the right to come 

back and seek changes to its rates prior to July 1,2004 ( the year the “guarantee” expires) 

in the event of an unforeseen event or an emergency. APS claims that these rate cuts will 

save all consumers close to $475 million dollars in savings during this transition period. 

However, Commission staff estimates that the savings are closer to $329 million dollars, 

with about $173 million going to residential consumers. Unfortunately, RUCO and 

ACAA conducted no analysis at all. 

Customers P av - t h o  uah Stranded Costs 

“Stranded Cost Recovery” is a term artfully used by incumbent utilities to explain 

why consumers should have to pay them to change the system. Under the original 

Stranded Cost Order, incumbent utilities such as APS would have had to divest 

themselves of generation assets - a process which would give a clear indication to all 

parties of their value. However, the Rules were changed in April, 1999 to allow 

incumbent utilities to utilize any method outside divestiture to recover its stranded costs. 

In an article appearing in Forbes earlier this year entitled “Poor me,” Christopher Palmeri 
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writes, “Not every state legislature or utility commission has the political will to force 

divestiture, however.” After explaining how incumbent utilities often litigate the matter 

of stranded cost recovery as a tactic of delay, he writes, “For this reason, legislators and 

regulators sometimes feel like they need to cut some deal, any deal, just to get a 

competitive market moving forward.” It is a tactic that has worked brilliantly for APS. 

The argument advanced by APS is that in changing the regulatory paradigm from 

one of a monopoly system to a competitive marketplace, certain investments (such as 

generation plants) lose value. If anything, the market has shown throughout many states 

(CA, MA, NY, CN) that generation assets can be sold at nearly twice the book value of 

the plant.3 Although APS contends that its generation assets are at least $533 million 

dollars over market value, how can the market value be determined when nothing has 

been offered for sale in Arizona? 

The Commission has had a long standing practice (and one which I support) of 

allowing utilities’ shareholders to keep fifty percent (50%) of any net profit of assets 

divested. The other fifty percent (50%) is returned to ratepayers who paid for those 

assets. So how does a utility get around this concept of “stranded benefit”? Instead of 

divesting themselves of the asset through the open market, they transfer it to an affiliate 

at “book value,” thus bypassing any need to account for a net profit. Meanwhile, the 

asset still retains it higher “market value” and, if then sold by the generation affiliate, 

may fetch a hefty price. Only with divestiture can the open market determine whether a 

utility is left with “stranded costs” or “stranded benefits.” 

’ Palmeri writes, “According to data coliected by Cambridge Energy Research Associates, the average 
nonnuclear power plant put up for sale last year sold for nearly twice its book value.” 



Another justification APS advances for the recovery of stranded costs is that “lost 

revenues” will result by losing current customers to new market entrants. If this is true, 

why did Pinnacle West Energy Corporation (an APS energy affiliate) announce plans to 

build and upgrade new generating facilities to meet the demands set by customer 

g r ~ w t h ? ~  In its recent application to the Commission, Pinnacle West Energy Corporation 

writes: 

‘The growth rate in electricity use has exceeded six percent a year 
for Arizona Public Service Company (APS) customers in Arizona. 
Growth in the metro-Phoenix area is expected to increase peak customer 
demand for power from 7,000 MW in 1999 to over 9,000 MW in 2005. In 
order to meet that need, new generating plants and transmission lines will 
be needed to import more power into the Valley.” 

And I thought consumers in Arizona were being asked to pay for “stranded costs” 

because of lower valued plants, in addition to APS’ estimates on how many customers it 

stands to lose to new market entrants. APS Energy Services (an APS marketing affiliate) 

already markets power in other states such as California. So, while Arizona consumers 

are being asked to foot the bill for APS’ stranded cost recovery, California consumers are 

being marketed “competitive” cost power by its affiliate. 

lusions 

1. The AJ?S settlement contract does not promote competition. Rather, it protects 

the status quo, making Standard Offer Service more attractive to the average 

consumer and tougher for competitors to effectively compete within APS’ service 

territory. Also, the shopping credits provided for in the agreement are too low. 

In 1988, APS’ customer based was 582,003. In 1996, it was 717,614. In 1998, it had grown to 798,697. 
These figures are based on AF’S filed annual reports. 



2. The aggregate 6.83% rate cut over the next four years is a modest figure 

considering that APS has not been through a rate case since 1988. Is it enough, 

given APS’ rapid growth in its customer base since that time? And what about 

the so-called “guarantee,” even though APS reserves the right to change its rates 

in the case of an emergency? 

Parties to the agreement like RUCO did not perform a critical financial analysis of 

the proposal, either with regards to the consumer rate cuts or the stranded cost 

recovery for APS. Furthermore, they accepted the information provided by APS 

and AECC without analyzing its veracity. 

APS has not proved it is entitled to its stranded cost recovery figure. Commission 

staff estimates that under the APS methodology, stranded cost recovery should be 

approximately $110 million dollars, far below the estimated figure of $533 

million calculated by APS. Additionally, Arizona’s Court of Appeals has ruled 

that utilities do not have a “regulatory compact” with the Commission, a concept 

advance by utilities to justify their reasons for stranded cost recovery. 

3. 

4. 

5. The agreement provides for exemptions to APS to the recently passed 

Competition Rules; rules which attempt to bring about a level playing field to 

foster a competitive market in Arizona. Such exemptions render the protections 

for fair competition in the Rules meaningless. 

Attempting to bind hture Commissions to the “benefits” bargained for by the 

parties has been challenged as unconstitutional, and -- contrary to APS’ assertions 

made in the settlement agreement - its adoption by this Commission will create 

more litigation rather than less litigation. 

6.  



In my opinion, the APS agreement/contract passed today represents an 

affirmation of the status quo, does not promote competition through a leveled playing 

field, and contains rate cuts which could likely have been more if obtained through a rate 

case. Because the provisions contained therein are not in the public interest, I cannot 

vote in favor of the agreement, and must therefore dissent. 
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