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BEFORE THE ARIZONA CORPORATION C
RECEIVED

COMMISSIONERS

JEFF HATCH-MILLER, CHAIRMAN 7155 017 —, A q 3,

WILLIAM A. MUNDELL

MARC SPITZER AZ CORP Commicarn.

MIKE GLEASON DOCUNENT Cooh

KRISTIN K. MAYES

IN THE MATTER OF THE COMPLAINT OF

BUREAU OF INDIAN AFFAIRS, UNITED DOCKET NO. E-01750A-05-0579
STATES OF AMERICA, AGAINST MOHAVE

ELECTRIC COOPERATIVE, INC. AS TO MOHAVE ELECTRIC COOPERATIVE
SERVICES TO THE HAVASUPAI AND INC.’S ANSWER AND MOTION TO
HUALAPAI INDIAN RESERVATIONS. DISMISS BIA’S COMPLAINT

Mohave Electric Cooperative, Inc. (“Mohave” or “MEC”) files its Answer and
Motion to Dismiss, pursuant to A.A.C. R14-3-101(A), A.A.C. R14-3-106(H), Rule 12 (b)(6)
of the Arizona Rules of Civil Procedure and the ruling of the Administrative Law Judge,
respectfully moves the Commission to summarily dismiss the Bureau of Indian Affairs’
(“BIA™) Complaint for the reasons that the Commission lacks jurisdiction, BIA has failed to
join necessary parties, BIA has selected an improper forum to hear this dispute and the
Complaint fails to state a claim upon which relief can be granted. Mohave’s Motion to
Dismiss is supported by the attached Statement of Facts and the following Memorandum of
Points and Authorities.

MEMORANDUM OF POINTS AND AUTHORITIES
L INTRODUCTION AND BACKGROUND

This is not a case about a tariff. This is not a case about an existing contract
because the contract that is the subject of this dispute has long since expired, terminated

under its own terms and has never been renewed or replaced. This is not a case about

inadequate or non-delivery of electricity to the Hualapai and Havasupai Tribes; the Tribes are
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still enjoying service. This is not a case about adequacy of facilities to deliver service. This
is not a case about whether facilities are kept in repair — they are. Arizona Public Service
(“APS™), Unisource Electric (“UNS”) and Mohave if reimbursed have already agreed to
respond to the BIA’s or the Tribes’ requests for emergency repairs. This is not a case about
Mohave’s certificated service area. Mohéve never applied for a Certificate of Convenience
and Necessity to serve the Reservations and neither the Commission nor the Tribes ever
granted one. Mohave instead provided wholesale electric service pursuant to a now-expired
contract as the BIA’s agent. BIA’s inherent authority in turn allowed Mohave to provide
power to Tribal and BIA accounts within the sovereign Indian Nations. This is also not a
case about a power line that was used or useful to Mohave’s members. With a full
understanding of the BIA Contract, and pursuant to a 1982 rate case, this Commission
decided long ago that the line was not used or useful and was never intended to be useful to
Mobhave’s ratepayers.

This is a case about an unfunded federal mandate. It is a case about an
improper effort by the BIA to pass the funding of that federal mandate on to the members of
Mohave. This is a case about the BIA trying to breathe life into a dead wholesale electric
service contract which the BIA allowed fo terminate some 13 years ago. It is a case
consistent with it modus operandi in recent decades' -- the BIA seeking to avoid its fiduciary
duty and trust responsibility to protect the health, safety and welfare of this nation’s Native

American peoples. This case is about the BIA failing to fulfill those trust responsibilities and

1

See, Respondent’s Exhibit A. Because of the United States’ contentious nature, Mohave expects the United States will
object to Mohave’s submittal of factual evidence to support its Motion to Dismiss. However, Arizona case law holds that
where a motion to dismiss alleges a court is without subject matter jurisdiction to grant the relief requested, the court may
take evidence and resolve factual disputes essential (o its disposition of the motion. See, Gatecliff'v. Great Republic Life
Insurance Co., 154 Ariz. 502, 506, 744 P.2d 29, 33 (Ariz. App. 1987).
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its fiduciary duties to the Hualapai and Havasupai Tribes. This is a case of the BIA trying to
force expansion of a 700 square mile territorial obligation to the economic detriment of
Mohave, by requiring Mohave to deliver service to those who were never intended to be part
of its cooperative. It is lastly a case about shifting the duty to serve and the expense of
operation, maintenance and repair a Transmission Line that the federal government had
already agreed to operate, maintain, repair and replace onto the backs of Mohave’s ratepayers.
Mohave, in this Answer, will show that the BIA’s Complaint is not only without merit, but
that the Complaint raises issues beyond the jurisdiction of this Commission and claims for
which no relief can be granted. The legal arguments and case law that support Mohave’s
request for dismissal are discussed infra. |

A. Availability of Power is Not at Issue

The BIA’s claim that “Mohave is attempting to leave the BIA and the Indians in
Havésupai Village and retail customers [on the Havasupai Reservation] without service and ;to
require the BIA to provide service to Mohave’s retail customers” (Complaint at §36) is false
and baseless. The continued availability of power and energy to the BIA, including the
handful of BIA and Tribal accounts currently interconnected to the 70-mile transmission line
(the “Transmission Line”), is not at issue in this case.

Mohave continues to make wholesale power and energy sufficient to meet the
loads available to the BIA inside Mohave’s CC&N at the Nelson Substation. Mohave will
continue to do so evén though the BIA's failure to renew the expired Contract or enter into a
new one, despite Mohave’s efforts for 10 years to reach agreement, relieves Mohave of any

legal obligation to the BIA. Moreover, Mohave, the Western Area Power Administration

HO)
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(“WAPA™), APS and UNS have all made it clear that they would provide power and/or
maintenance, repair and replacement services to the BIA, provided the BIA will pay the fair
and reasonable cost for such services.

B. The Commission Rejected the Premise of the BIA’s Complaintm
Decision No. 53174

The BIA, having failed in an earlier attempts (lasting 10 years) to renegotiate a
contract on more favorable terms and to force Mohave to agree to onerous service terms with

an unwarranted audit, is now attempting to use the resources and good offices of the

Corporation Commission to foist upon Mohave and its ratepayers a permanent obligation to

operate, maintain, repair and replace the Transmission Line. The Transmission Line was
constructed in 1981, pursuant to the contract with the BIA, for the purpose of enabling the
BIA to fulfill its fiduciary duties and trust responsibility of supplying wholesale electric
energy to serve the health, safety and welfare needs of existing and future residential and
commercial installations on the Hualapai and Havasupai Indian Reservations. Distilled to its
essence, the BIA’s Complaint contends that Mohave by: (1) accepting and performing a

contractual obligation to serve at wholesale in accordance with the April 1, 1982 Negotiated

Electric Utility Contract (“the Contract”™); (2) having then not terminated service in 1992
immediately upon BIA’s failure to timely exercise its option to extend the expired Contract;
and (3) having spent the last 10 years trying to negotiate a solution, Mohave is now somehow
saddled with an unconditional obligation to operate, maintain, repair and replace the

Transmission Line forever. The BIA’s position has no support in law or equity.
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The BIA’s position directly contravenes the Commission’s prior holding in
Decision No. 53174, dated August 11, 1982. [Respondent’s Exhibit B.] In expressly refusing
to encumber Mohavg’s ratepayers with any of the financial burdens associated with the
Transmission Line, the Commission expressly recognized the underlying intent of the now-
expired Contract with the BIA — that “transmission line [was] dedicated to serving the
Hualapai Indian Reservation.” The decision correctly concluded that “asking MEC’s
ratepayers to pay for plant wh{ch is not used and useful, will not be used and useful and was

never intended to be used and useful in the provision of electric service to such ratepayers”

was wrong. (Emphasis in original) p.8, lines 24-27. Asking the Mohave ratepayers to pay for
BIA’s obligations was wrong then and is wrong now. The Commission properly classified
the Transmission Line as a “transmission line,” as opposed to part of Mohave’s distribution
facilities, and expressly rejected placing even an indirect burden (related to the interest costs
of the Transmission Line) on the Mohave ratepayers. This same conclusion should be
reached today.

C. The Commission Continued a Separate Tariffed Rate for the
BIA Service by Decision No. 57172

In 1990, the Commission reaffirmed treating the BIA service separately by
approving a special Large Contract — BIA rate tariff in Decision No. 57172. [Respondent’s
Exhibit C.] Mohave provided a cost-of-service study that separately allocated the costs,
revenues and plant associated with the BIA Contract. While the Commission ultimately

rejected Mohave’s cost-of-service study because the portions unrelated to the BIA contract




9

10

11

12

16

17

18

19

20

21

22

24

25

were based upon estimates, nowhere in Decision No. 57172 does the Commission reject the
express findings in Decision No. 53174, [Respondent’s Exhibit C.]

The Commission’s 1990 Decision likewise does not overrule its prior
determination that Mohave’s ratepayers should not be burdened with the cost of providing
service to the BIA. In fact, by approving a 2.34% across-the-board increase in revenues, the
Commission required the BIA service to support the cost of providing service to Mohave’s
general ratepayers.

D. Under the BIA Contract, Mohave Made Only a Limited Commitment
to Serve

It is indisputable that without: (a) the consents of the Havasupai and the
Hualapai Indian Nations; (bj the Contract; (¢) the grants of rights of way through the
Havasupai and the Hualapai Indian Nations provided by the BIA; and (d) the receipt of a
License from the Boquillas Cattle Company, Mohave could never have built the Transmission
Line. Mohave had no obligation, right or ability to extend electric facilities or provide service
anywhere along the Transmission Line’s corridor {except for the short distance between the
Nelson substation and the boundary of its certificated area).’

Frustrated in its efforts to get UNS or APS to build the Transmission Line and in
its effort to obtain a Congressional appropriation to do so itself, the BIA turned to Mohave for

assistance. Based on the BIA’s authority to serve the Tribes, Mohave agreed to provide

* A map showing the location of the certificated areas of electric utilities is attached hereto as Respondent’s Exhibit D.
Separate map’s showing the location of the Line and the Reservations and Mohave's certificated area arc attached as
Respondent’s Exhibits E and F.
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wholesale electric service outside its certificated area. Mohave and BIA then negotiated the
wholesale electric power Contract. Under the Contract, Mohave agreed only “to Contract
with the . . . Government, to supply electric energy to serve existing and future residential and
commercial installations on the Hualapai and Havasupai Indian Reservations.” (Addendum
No. 1 at p. 1). Mohave limited the potential burden on its members to a maximum demand of
1500 kW. Id. at p. 3. In order to build the Transmission Line and meet its contractual
obligations, Mohave secured an REA loan and constructed a seventy-mile line from its
existing facilities at the Nelson substation to the Long Mesa substation. To recover the costs
of constructing, maintaining, replacing and operating the Transmission Line from the
Government, the Contract also expressly provided that Mohave would receive “Facilities
Charges.” Id. at pp.6-7. The Facilities Charge was “an amount equal to the sum of:
(1)  4.44% (percent) of the lesser of the cost of construction or $1,600,000
and/or other amount(s) concurred in by the Government Contracting
Officer;
(2)  All state and local property taxes assessed against the facilities that
Mohave constructs because of this contract;
(3)  The (a) operation and maintenance expenses, (b) cost of replacements
less original book value of replaced facilities and (c) cost of system

mmprovements that Mohave constructs as a result of this Contract.” /d.

Under the Contract, the Government agreed to “pay Mohave the monthly

Facility Charge and, in addition, shall pay Mohave power rates according to Mohave’s Rate
Schedule ‘L’ (Large Power) marked Exhibit ‘2°, attached.” (Emphasis added.) Id. at p. 8.
The Contract further provided: “Billings pertaining to both the Facility Charge and Exhibit 2
may be increased by an amount equal to the sum of applicable taxes, fess, assessments or

other charges not provided for in either the Facility Charge or Exhibit 2.” (Emphasis added.)
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Id. In short, the BIA service was not to burden Mohave’s ratepayers. Nothing in the Contract
provided the BIA’s obligation to pay the Facility Charge would cease or be reduced after the
initial ten-year term of the Contract or after the costs of the Transmission Line had been
recouped. So long as the Contract remained in effect, the full amount of the Facility Charge
was payable to Mohave.

The Contract also defined the “Use of Service:”

The Government shall utilize the electric energy supplied under this

Contract only in connection with the needs of the respective Indian

tribes or their customers or for such other uses as may be required
by the diversification or expansion of the needs related thereto.

The Government agrees that Mohave may elect to serve the
Hualapai Indian Reservation upon its own arrangement from the
utility plant proposed to be constructed provided that contemplated
system capacities are not unreasonably exceeded. Mohave agrees
that for any extension from facilities provided by Mohave, Mohave
shall credit a one-time charge of $50.00 per connected kVA
installed capacity, but not less than $5,000.00 to the Government
and shall deduct this amount from its next monthly billing. The
Government shall have the option to waive all or any portion of any
such fees.”

(Emphasis added). /d. at pp. 8-9.

Subsequent to entering into the now-expired Contract and under the authority to
act as BIA’s agent as provided therein, Mohave, with BIA’s knowledge and acquiescence,
permitted twelve residential and commercial installations on the Hualapait and Havasupai
Indian Reservations to interconnect to the Transmission Line. These twelve services are the

very third party beneficiaries for whose existing and future use the BIA negotiated the
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Contract. By electing to initially bill these entities directly rather than through the BIA,
Mohave did not extend its CC&N service obligations beyond the limited scope of the
Contract. To the contrary, such service was encompassed by the Contract, whether billed by
the BIA or directly by Mohave.

E. The Contract Has Terminated

The initial term of the Contract was “for a period of 10 year(s) from the date
that Contractor makes electricity available and the Government is ready to receive electricity
from the Contractor at the Service Location.” [Complainant’s Exhibit 1 at p.1.] The Contract
required Mohave to make every reasonable effort to commence to deliver electricity “not later
than April, 1982.” /d. The BIA admits Moﬁave commenced providing electric service under
the Contract in 1982. [Complaint at § 36.]

Under the Addendum, which was required by the federal government’s General
Services Administration, Mohave consented “to the Government’s right and option to renew
.. . for two (2) additional ten (10) year periods.” Addendum to Contract at p. 7. The BIA
submits, as Exhibit 4 to its Complaint, a letter stamped April 19, 1993 (a year after the
Contract expired) that provides: “The Government hereby notifies Mohave Electric of its
intent to exercise this option.” However, the letter continues: “Prior to exercising our option,

we need to re-negotiate and amend the existing contract.” (Emphasis added). The BIA also

conditioned and delayed a “negotiation meeting with Mohave” until the Government obtained

* The only connection to the line located off the Hualapai and Havasupai Indian Reservations is a well service at the
Diamond A Ranch. The owners of the Diamond A Ranch provided a license required for construction of the portion of

the 70-mile line located off the reservations. The license, however, recently, terminated.




10

11

13

14

15

16

17

18

19

20

results of an anticipated audit. Internal memos reflect the BIA was using the audit “as a way
to put préssure on MEC to work @fith us [the BIA] on a service contract.”™ BIA then points

to a letter and unilateral amendment dated August 2002 (Complainant’s Exhibits 18 and 19)

as effectuating a second extension.

The above facts are compelling evidence that the BIA never exercised its
option. Instead, it made a counter offer which Mohave has repeatedly rejected. Since there
has never been a waive of the now-expired Contract’s option renew term and no meeting of
the minds on a new contract, no express or implied wholesale electric power contract can be
said to exist.

F. BIA, Through Its Subsequent Conduct, Accepted the Dominion and
Control over the Line and the Tribal Accounts

By conduct subsequent to the abandonment of the Transmission Line, BIA has
accepted dominion and control over the Transmission Line and the service accounts of
customers on the reservations. The BIA is now the owner of the Transmission Line and has
assumed the duty to serve the individuals on the Hualapai and Havasupai Reservations. In
July 2003, Mohave abandoned and transferred the Line to the BIA and the Tribes as these
parties may decide. The BIA’s actions since abandonment are totally inconsistent with 1ts
objection to accepting the Transmission Line. Instead, the BIA has in fact accepted the
benefits of the Line, by interconnecting an approximately 11-mile line to an Indian Health
Service facility on the Hualapai Reservation. Once the BIA asserted dominion and control

over the Transmission Line, and began using it for its own purposes, its objection to

4 See, E-mail from Robert McNichols to Chester Mills, Jeanctic Hanna, Bud Brown and Stan Borella, attached hereto as
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accepting the Transmission Line is waived. Further, BIA admitted, after initially having
misled the Commission and its staff, in a conference with Commission Spitzer, that it took on
this interconnection to the IHS facility. The BIA hid this fact from the Commission and
Commissioner Spitzer to foist yet another of its responsibilities onto Mohave. The BIA
cannot now repudiate the transfer.

II. THE COMPLAINT FAILS TO STATE A CLAIM FOR WHICH
RELIEF CAN BE GRANTED

The BIA sets forth its requested relief in Paragraph 40 of its Complaint. None
of the relief requested can be granted by the Commission and therefore the Complaint must be
dismissed.

First, the BIA requests an order declaring that Mohave not transfer or abandon
the Transmission Line or any easement or right-of-way. However, Paragraphs 24 -26 of the
Complaint, together with Complainant’s Exhibits 12 and 13 attached thereto, reflect the
abandonment has é]ready occurred. The abandonment occurred after the Contract expired
and after the Commission ruled the Line was not used or useful to Mohave. Moreover, the
Commission lacks jurisdiction to order Mohave to conduct business outside its CC&N or
within the external boundaries of two sovereign Indian Nations.

Next, the BIA requests the Commission declare that the Transmission Line is
part of Mohave’s service territory. The Commission’s records demonstrate that Mohave has
never requested and the Cormnissién has never ordered that the Transmission Line be

encompassed within Mohave’s certificated area. Service was rendered outside Mohave’s

Respondent’s Exhibit G.
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certificated area only pursuant to the Contract. By Decision 53174, the Commission
recognized the “transmission line [was] dedicated to serving the Hualapai Indian Reservation”
and concluded that “asking MEC’s ratepayers to pay for plant which is not used and useful,

will not be used and useful and was never intended to be used and useful in the provision of

electric service to such ratepayers.”

Third, the BIA requests an order declaring the BIA to be a retail customer of
Mohave. Such a declaration is unsupported by the terms of the Contract. The Contract’s
terms reflect the arrangement that BIA takes delivery for resale (or at least delivery) to other
entities and end-users. BIA has its own separate, Commission-approved wholesale rate in
Mohave’s rate cases. The Commission’s own Decision No. 53174 also properly characterizes
the 70-mile line as a “transmission” line. Moreover, in March 1993, the Hualapai Tribes’
own Contracting Officer affirmed the Commission’s characterization of the Transmission
Line as a “transmission” line in Paragraph 2 of His Findings of Fact regarding the imposition
of a possessory tax on the Transmission Line. [Respondent’s Exhibit H.] All of these
findings make it clear that Mohave was providing wholesale, not retail, service on the
Reservations. This relief lastly cannot be granted because the Commission has no jurisdiction
to construe contracts or require retail service be rendered within sovereign Indian Nations.

The BIA also seeks a Commission declaration that Mohave’s point of delivery
is the line side of the Long Mesa transformer and requests the Commission to order Mohave
to replace a meter at the Long Mesa transformer. The Complaint, however, clearly reflects

that factually, the wholesale power needs of the BIA and its customers are now delivered and

metered at the Nelson substation, inside Mohave’s CC&N. See, Exhibits 10 and 11 to the
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Complaint. The BIA requested action cannot be granted because Long Mesa is outside
Mohave’s certificated service area and within the external boundaries of a sovereign Indian
nation. The Commission has no jurisdiction to construe contracts or require retail service be
rendered within sovereign Indian Nations.

In its fifth prayer for relief, the BIA asks that the Commission order Mohave to
cease charging the BIA for electricity for the entities receiving power and energy through
interconnections to the Transmission Line prior to the Long Mesa Transformer. It further
asks that Mohave reimburse the BIA for any sums the BIA has paid for electricity delivered
to those customers. However, the BIA’s request ignores the express provisions of the
Contract that recognized that the BIA could utilize the electric energy supplied by Mohave to

meet the needs of the respective Indian tribes or their customers or for such other uses as may

be required by the diversification or expansion of the needs related thereto. While the

Contract also permitted Mohave to elect to bill the Hualapai Indian Reservation directly,
nothing requires Mohave to undertake such responsibility or to retain it, once initiated. This
relief cannot be granted because the Commission has no jurisdiction to construe contracts or
require retail service be rendered within sovereign Indian Nations.

The BIA next requests that the Commission order Mohave to continue to
provide electricity to the BIA under the Contract. The Contract has terminated by its own
terms, and has not been replaced by any express or implied contract for service. Again, this
relief cannot be granted because the Commission has no jurisdiction to construe contracts or

require retail service be rendered within sovereign Indian Nations.

13
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Finally, and perhaps most boldly, the BIA asks the Commission to order
Mohave to continue to operate, maintain, repair and replace and to reimburse BIA for any
expenditures concerning the maintenance and upkeep of the 70-mile Transmission Line. This
is an astonishing request since the now-expired Contract that the BIA argues remains in effect
provides that the BIA, not Mohave, pays for such costs. It is also shocking because the
Transmission Line has already been duly abandoned in accordance with A.R.S. §40-285(C)
by Mohave and accepted by the BIA, through its subsequent conduct.

STANDARD OF REVIEW

A Motion to Dismiss for failure to state a claim for which relief can be granted,
pursuant to Rule 12(b)(6) of the Arizona Rules of Civil Procedure, can be founded on legal or
factual bases. A complaint can be dismissed if: (a) the reviewing body does not have the
authority to hear the controversy before it; (b) necessary parties have not been joined; (c) an
improper forum has been selected; (d) the plaintiff is not entitled to relief under any legal
theory;’ or (¢) the plaintiff (complainant) would not be entitled to any relief under any set of
facts that are susceptible of proof to prove the claim stated. In a case where there is little
doubt that the Complainant can prove no set of facts in support of his claim that would entitle

him to relief, even assuming that all of the complaint's allegations are true, a defendant’s

> State v. Superior Court of Maricopa County, 123 Ariz. 324, 599 P.2d 777 (1979).

14
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motion to dismiss must be granted.*” If a complaint does not state a claim against a
defendant, the only motion available to a defendant is a motion to dismiss.®
L THE COMMISSION HAS NO JURISDICTION OVER THIS CASE

1. The Commission Has No Authority Over Tribal Lands

Numerous federal and state courts, including this Commission, have recognized
the sovereign jurisdiction of Indian tribes to regulate activities occurring on their reservations.
In a line of cases, including Montana v. United States,9 Strate v. A-1 Contmctors,m
Burlington Northern R.R. Co. v. Red Wolf,"" and Big Horn County Electric Coop., Inc. v.
Adams,"” the U.S. Supreme Court and the Ninth Circuit Court of Appeals examined whether
the courts of the Indian tribes or the various states have jurisdiction over certain claims that
arose on lands within the external boundaries of the tribal reservations. Crucial to the Courts’
analyses was whether the lands were considered non-Indian fee land or Indian trust lands
retained by the United States. Determining the ownership of these lands was important
because non-Indian lands, even if they sat within the reservations’ borders, could be regulated
under state law; Indian lands remained within the sovereign jurisdiction of the tribes. To
determine the land’s status, the Supreme Court considered whether: (1) legislation created

the right-of-way; (2) the right-of-way was acquired with the consent of the tribe; (3) the tribe

® Lasagna, Inc. v. Foster, 609 F.2d 392 (9" Cir. 1979) citing Conley v. Gibson, 355 U.S. 41, 45-46, 78 S.Ct. 99, 102.
L.Ed.2d 80 (1957).

" San Manuel Copper Corp. v. Redmond. 8 Ariz. App. 214, 443 P.2d 162 (App. 1968).

§ See, Williams v. Williams, 23 Ariz. App. 191, 534 P.2d 924 (1975), Parks v. Macro-Dynamics, Inc., 121 Ariz. 517, 591
P.2d 1005 (App. 1979), Appeal after remand, 134 Ariz. 495, 657 P.2d 908 and Olsen v. Macy, 86 Ariz. 72, 340 P.2d 985
(1939).

7 450 U.S. 544, 101 S.Ct. 1245, 67 L.ed.2d 493 (1981).

9520 U.S. 438, 117 S.Ct. 1404, 137 L.Ed.2d 611 (1997).

196 F.3d 1059 (9™ Cir. 1999).
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had reserved the right to exercise dominion and control over the right-of-way; (4) the land
was open to the public; and (5) the right-of-way was under state control."

The matter the BIA attempts to put before £his Commuission involves lands
within the Havasupai and Hualapai Reservations. As evidenced by Complainant’s Exhibits 2
and 3, these lands are within the ownership of the Havasupai and Hualapai tribes. The Tribes
granted easements for use of these rights-of-way to Mohave for a 30 year period. [See,
Complaint § 15.] Mohave was granted these rights-of-way with the consent of the Tribe,
consistent with the terms and conditions of the now-expired Contract. [See, Complainant’s
Exhibit 1, Addendum No. 1 at p.5.] The Tribes have and continue to assert dominion and
control over these lands. Mohave is at the mercy of the Tribes to renew these rights-of-way
when they expire in 2012 because, unlike the Contract with BIA, Mohave has no automatic
right or option to renew these easements. The Hualapai Tribes imposed a possessory tax on
the Transmission Line. Thus, as evidenced by these facts and Complainant’s Exhibits 2 and
3, these lands are not now, nor have they ever been, controlled by the State of Arizona. They
have always been controlled by the federal government, under the authority of the
Department of the Interior and her delegee, the BIA. The public’s right to access these tribal
lands is limited. According to federal case law, non-tribal members cannot hunt, fish,
sightsee, hike or engage in any business venture without the express approval a;nd’ under

permit from the tribes. The now-expired Contract makes it clear that the only other party

with a legal night to access these rights-of-way is the Arizona Telephone Company, for the

12219 F.3d 944 (9™ Cir. 2000).
13 See, Strate at 520 U.S. 454-56.
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limited purpose of providing telephone service in coordination with Mohave’s activities.

[See, Complainant’s Exhibit 1, Addendum No. 1 at p.6.] It 1s therefore clear that the lands

involved in the current dispute over the Transmission Line are and have always been Indian

lands, subject to the sovereign jurisdiction of the Tribes, not state courts or administrative

agencies.

The Tribes right to exert jurisdiction over these lands exists even if the persons

conducting the activities are not tribal members. This right was discussed recently in Nevada

. .14
v. Hicks

Montana's principles bear repeating. In Montana, the Court
announced the “general proposition that the inherent sovereign
powers of an Indian tribe do not extend to the activities of
nonmembers of the tribe.” 450 U.S., at 565, 101 S.Ct. 1245, The
Court further explained, however, that tribes do retain some
attributes of sovereignty:

“To be sure, Indian tribes retain inherent sovereign power to
exercise some forms of civil jurisdiction over non-Indians on their
reservations, even on non-Indian fee lands. A tribe may regulate,
through taxation, licensing, or other means, the activities of
nonmembers who enter consensual relationships with the tribe or
its members, through commercial dealing, contracts, leases, or
other arrangements. A tribe may also retain inherent power to
exercise civil authority over the conduct of non-Indians on fee
lands within its reservation when that conduct threatens or has
some direct effect on the political integrity, the economic security,
or the health or welfare of the tribe.” 1d., at 565-566, 101 S.Ct.
1245 (citations omitted).

In the case now before the Commission, the BIA asks the Commission to

regulate the conduct of a non-Indian (Mohave) that owned and operated, as an agent to the

" 533 U.S. 353, 389, 121 S.Ct. 2304, 2326 (2001).




9

10

11

12

14

—
wh

16

17

18

19

20

21

22

23

24

25

BIA, a wholesale power line located on tribal lands. The Transmission Line provides electric
service to members of the Tribes. The availability of electricity has a direct effect on the
economic security and health and welfare of the Tribes. Pursuant to the authority granted to
Mohave by the BIA (not the State) in the Contract, Mohave was providing this wholesale
electric service to twelve BIA accounts, as an agent of the BIA. The Tribes, therefore,
clearly have sovereign authority to regulate Mohave’s retail activities within their
reservations.

The situation in the present case is similar to a series of cases decided by the
state and federal courts in North Dakota in the 1990°s. These cases, involving the Devil’s
Lake Sioux Indian Tribe, North Dakota Public Service Commission and the Otter Tail Power
Company, all dealt with buying, selling and regulating electric services on the Devil’s Lake
Sioux Indian Reservation."” After an appeal to the Eighth Circuit Court of Appeals, on
remand the U.S. District Court for the District of North Dakota, citing Montana, specifically
ordered that Otter Tail (the electric utility) was entitled to summary judgment to the effect
that the Tribe may, by resolution or contract, determine who (among competitors) is chosen
to supply electrical service to Tribal owned businesses located upon Indian owned or trust
lands, without regard to the rate structure or other regulations of the North Dakota Public

Service Commission.”'¢

> See, In the Matter of the Application of Otter Tail Power Co., 451 N.W.2d 95 (1990); Baker v. Chaske, 28 F.3d 1466
(1994) and Devils Lake Sioux Tribe v. North Dakota Pub. Serv. Comm 'n, 896 F. Supp. 955 (D.N.D. 1995).

' See Devil’s Lake/Sioux, 896 F. Supp. at 961. The Court also held that the North Dakota Public Service Commission
can regulate electric utilities within the exterior borders of tribal lands “where the service sought is to a Tribal business
located upon Trust land, the necessary nexus between Tribal Interests and inherent sovereignty is present.”




o

10

11

12

13

14

—
i1

16

17

18

19

20

21

The only question remaining, then, is whether the State of Arizona shares some
jurisdiction over these same activities of Mohave. The answer to this question is no. In
Williams v. Lee, ' the Supreme Court held that a state court did not have jurisdiction over a
civil suit by a non-Indian against an Indian where the cause of action arose on the reservation.
While State governments may enter into consensual relationships with tribes, such as
contracts for services or shared authority over public services,'® no such contract or
agreement has been entered into here granting the Commission authority to regulate
electricity service on tribal lands. Nor have the Tribes affirmatively waived their authorities,
as sovereigns, to regulate activities on their tribal lands. “Because the Tribe retains all
inherent attributes of sovereignty that have not been divested by the Federal Government, the
proper inference for silence . . . is that the sovereign power . . . remains intact.”'* And the
Hualapai Tribe has repeatedly asserted this authority by imposing a possessory tax on the
Transmission Line.

Lastly, and perhaps most importantly, the Commission’s own prior rulings have
decided that it does not have jurisdiction over electrical utilities on Indian reservations. In its
Opinion and Order In the Matter of the Application of Trico Electric Cooperative, Inc., An
Arizona Non-Profit Corporation For Approval of Sale of Electric Facilities to the Papago
Tribe of Arizona, Docket No. U-1461, Decision No. 47107 (July 6, 1976), the Commission
found that

Among the assets owned by TRICO are certain electrical facilities
located on the Papago Indian Reservation, under the jurisdiction

7358 U.S. 217, 223, 79 S.C1. 269, 272, 3 L.Ed2d 251 (1959).
'® Nevada v. Hicks, 533 U.S. at 392, 121 S.Ct. 2328 (concurring opinion of O"CONNOR, I.)
" Merrion v. Jicarilla Apache Tribe, 445 U.S.130, 149 n.14. 96 S.Ct.901, 907 n. 14, 71 L.Ed.2d 21 (1982).
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of the Papago Indian Tribe of Arizona and not subject to the
jurisdiction of the Arizona Corporation Commission.

[Emphasis added. See, Respondent’s Exhibit ]

In the case at bar before this Commission, the twelve customers and lands along
the Transmission Line Mohave serves as the agent of the BIA are within the exterior
boundaries of two sovereign Indian nations. Service was provided by Mohave, as an agent of
the United States Government, under the Contract with the BIA. The retail customers served,
as listed in Complainant’s Exhibit 13, were being served pursuant to the same Contract and,
with the possible exception of the Diamond A Ranch, were either Tribal members, Tribal
businesses. All were on Tribal lands. Mohave’s right to serve was clarified in the rights-of-
way granted by the United States Department of Interior Burcau of Indian Affairs, on behalf
of the Hualapai and Havasupai Tribes. Mohave and the Tribes enacted Resolutions to
recognize and approve the rights-of-way needed to construct the Line cross Indian lands to
fulfill the Contract. [See, Complainant’s Exhibits 3 and 4.] Once the Tribes granted
permission to Mohave to construct and operate the Transmission Line, they never
relinquished their rights to control the distribution of electricity on their tribal lands to the
Commission. The Tribes’ authority is subject only to the authority of the BIA over retail
transactions. The Commission, therefore, has no authority to regulate Mohave’s activities on
the Indian lands, particularly since it is the sovereign territory of two independent nations and
since the Commission has never granted or extended Mohave’s right, through its CC&N, to

do so.

20
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2. Tribes Are Indispensable Parties That Must Be Joined

Both the Federal and Arizona Rules of Civil Procedure require the joinder of
persons needed for adjudication, if joining such parties is feasible. See, F.R.C.P. 19 and
A.R.C.P. 19. When the joinder of such parties is not feasible, because a court either has no
personal or subject matter jurisdiction over the party needed to be joined, the courts should
dismiss the lawsuit. An indispensable party under Rule 19, “is one who has such an interest
in the subject matter that a final decree cannot be made without either affecting his interest or
leaving the controversy in such condition that a final determination may be wholly
inconsistent with equity and good conscience. The test of indispensability in Arizona is
whether the absent person's interest in the controversy is such that no final judgment or decree
could be entered, doing justice between the parties actually before the court and without
220

injuriously affecting the rights of others not brought into the action.

Courts have examined whether Indian Tribes are indeed indispensable parties
when electric service is provided to Tribal, BIA and other users on an Indian reservation with
the permission of the Tribes. In the case most directly on point, Niagara Mohawk Power v.
Anderson,” the New York Supreme Court’s Fourth Appellate Division held that “[blecause
resolution of this controversy involves a determination of the rights and powers of the Indian
Nation to consent to [electrical] service on its reservation, complete relief cannot be accorded

.. . without the Indian Nation as a party. Furthermore, because a judgment in the [defendant

20 See, Town of Gila Bend v. Walled Lake Door Co., 107 Ariz. 585, 490 P.2d 551 (1971); Bolin v. Superior Court, 85
Ariz. 131, 333 P.2d 295 (1938); and Siler v. Superior Court, 83 Ariz. 49, 316 P.2d 296 (1957).
21258 A.D.2d 958, 685 N.Y.S.2d 502 (1999).
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and intervenor’s] favor would challenge the power of the Indian Nation, the Indian Nation
might be ‘inequitably affected’ by the litigation.”*

Similar to the facts in Niagara Mohawk, through the Contract and the rights-of-
way, the Hualapai and Havasupai Tribes granted permission for Mohave to serve tribal
members and business located within the reservations. Mohave, as the agent of the BIA, has
provided service directly to facilities owned or operated by the Tribal Councils. It 1s also
important that BIA entered into the wholesale electrical service Contract on the Tribes’ behalf
“to supply electric energy to serve existing and future residential and commercial installations
on the Hualapai and Havasupai Indian Reservations.” [Complainant’s Exhibit 1, Addendum
No. 1, at p. 1.] The Tribes’ rights — both to receive electric service and to assert their own
sovereignty — are clearly implicated by this lawsuit and to rule without joining the Tribes as
parties would be unjust.

3. The Commission is Not Empowered to Hear Simple Contract Disputes

Article XV, § 9 of the Arizona Constitution “establishes the Commission as a
separate, popularly-elected branch of the state government.”> Section 3 of Article XV
specifies the powers and duties of the Commission. Section 6 of Article XV permits the
legislature to “enlarge the powers and extend the duties of the Corporation Commission, and
[authorize 1t to] prescribe rules and regulations to govern proceedings instituted by and before

it” While the Commission has some judicial, executive and legislative powers,” the

2 Id, at 258 A.D.2d at 959, 685 N.Y .S.2d at 503.
?3 State ex rel. Woods, 171 Ariz. at 290, 830 P.2d at 811.
* See, State ex rel. Woods, 171 Ariz. at 291, 830 P.2d at 812.
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Commission’s statutory authority yields no jurisdiction over purely contractual disputes such
as the BIA alleges in its Complaint.

The Arizona Supreme Court, in the seminal case of Trico Electric Cooperative,
Inc. v. Ralston,” presented an in-depth analysis on the separation of powers found in the
Arizona Constitution. In that case, customers of Eloy Light, Power and Utility Company
(“Eloy”) sued for declaratory relief that the consideration Eloy received for granting an option
to Trico Electric to purchase of all of Eloy’s assets for $200,000 was inadequate. In resolving
one of the major issues of the appeal, the Arizona Supreme Court stated:

“Clearly the construction of a contract is a judicial function and the

court, not the corporation commission, have [sic] the jurisdiction to

determine the validity of said option agreement, although eventually

~the contract of sale, if valid, must have the sanction and approval of

the latter before it becomes effective.”

The Arizona Court of Appeals has also examined the issue of jurisdiction of
public service companies that are, for the most part, subject to the Arizona Corporation
Commission on most regulatory matters. Addressing contractual matters, Division One of the
Court of Appeals™ reversed a trial court’s grant of a motion to dismiss on jurisdictional
grounds, holding that traditional claims in tort or contract fall within the general jurisdiction
of trial courts, rather than the primary, exclusive jurisdiction of the Commission. The Court

of Appeals reached this conclusion even though some of the claims may involve a regulated

body or enterprise. The Campbell opinion also noted that even though the plaintiff’s claims

m Campbell involved the adequacy and method of telephone service, those issues were not

67 Ariz. 358 (1948).
** See, Campbell v. Mountain States Telephone & Telegraph Co., 120 Ariz. 426, 586 P.2d 987 (App. 1978).
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predominant. The Court found that the plaintiff raised “relatively simple tort and contact
issues revolving around a central inquiry: whether, under traditional judicial principles,
appellees committed a civil wrong against appellant.”*’

General Cable Corporation v. Citizens Utilities Company”® involved facts
similar to the present case. In General Cable, a prospective customer enticed the electric
utility to construct new facilities and to furnish minimum levels of power and energy needed
to meet projected demands. The prospective customer subsequently decided not to proceed
with its plans. The issue was whether the customer, General Cable, must continue to pay for
electricity it will never use. One of the many actions filed by General Cable filed was a
Commission complaint seeking an order declaring the contract rates charged by Citizens to be
unjust, unreasonable and discriminatory and seeking reparations for overpayments. The
Commission dismissed the complaint on the grounds it was “without jurisdiction to determine
the legality of the subject contract.” The sole issue presented in this cause of action was the
Commission’s jurisdiction to adjudicate the contract. In affirming the decision of the
Commuisston and the Superior Court, the Court of Appeals, relying on Trico v. Ralston, held

“the construction and interpretation to be given to legal rights under a contract reside solely

with the courts and not with the Corporation Commission.” (Emphasis added). The BIA’s

Complaint is grounded on one overriding allegation: that the now-expired Contract remains
in effect. Because BIA’s claims sound in contract, the Commission lacks jurisdiction over the

BIA’s Complaint.

> Id. atp.432.
* 27 Ariz. App. 381, 555 P.2d 350 (1976).
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1. DISMISSAL IS APPROPRIATE UNDER A.R.C.P. 12(B)(6)
Even if the Commission has jurisdiction to hear this matter, the BIA’s
Complaint must be dismissed if there is no set of facts that can substantiate or support the
allegations of BIA’s Complaint. If the facts are not susceptible to proof, BIA’s request for
relief cannot be granted.

1. There Is No Contract Between the Parties As A Matter of Law

The relief requested by the BIA cannot be granted because there 1s no contract
between the parties as a matter of law. 1t is well-settled in Arizona that “where parties bind
themselves to a lawtul contract, in absence of fraud, a court must give effect to the contract as
written, and the terms and provisions of the contract, where clear and unambiguous, are
conclusive . . . . It is not within the province or power of the court to alter, revise, modify,
extend, rewrite or remake an agreement. Its duty is confined to the construction of
interpretation of one which the parties have made for themselves.”"

The BIA has admitted that the Contract expired in 1992 and Mohave concurs.
[See, Complainant’s Exhibit 4.] Notwithstanding its admission that the Contract expired, the
BIA claims its right to renew the Contract survived the Contract’s expiration. The BIA

claims to have exercised its renewal option in an April 19, 1993 letter, with the following

language: that “[plrior to exercising our option, we need to re-negotiate and amend the
existing contract.” [Emphasis added. See, Complainant’s Exhibit 4.] Because this language

was not an unequivocal, valid exercise of a pre-existing contractual right, Mohave rightfully

¥ 555 P.2d at 354.
¥ See, Goodman v. Newzona Investment Co., 101 Ariz. 470, 472, 421 P.2d 318, 320 {19606).
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treats the BIA’s purported exercise of its option to renew as an offer to negotiate a new
contract.’’

The Arizona Court of Appeals has applied the general, black-letter concepts of
contract law enunciated by Professors Corbin and Williston to option contracts in Rogers v.
Jones.>® In its holding, the Arizona Court of Appeals found that “our research leads us to the
conclusion that the law is crystal clear that an option agreement must be strictly construed, in
that 1t must be exercised in exact accord with its terms and conditions.” Further, in the recent
case of Andrews v. Blake,” the Arizona Supreme Court made it clear that it would apply the
three prong test of the “Corbin rule” to an option contract. In a comprehensive examination

of the option contract at issue, the Court noted:

a court may intervene and equitably excuse an optionee's untimely
notice of intent to exercise an option when (1) the delay in giving
notice 1s short or slight, (2) the delay does not prejudice the optionor
by a change of position, and (3) because of the lessec's valuable
improvements to the property, refusal to permit exercise of the
option would result in such hardship as to make strict, literal
enforcement of the option provision unconscionable. That rule
apparently stems from F.B. Fountain Co. v. Stein, 97 Conn. 619, 118
A. 47 (1922). The court there excluded from equitable relief an
optionee's fatlure to timely exercise an option due to willful or gross
negligence. But, the court stated, [I]n cases of mere neglect in
fulfilling a condition precedent of a lease [for exercising a lease
renewal option], which do not fall within accident or mistake, equity
will relieve when the delay has been slight, the loss to the lessor
small, and when not to grant relief would result in such hardship to
the tenant as to make it unconscionable to enforce literally the
condition precedent [the option] of the lease. /d. at 50.

3 See, Williston on Contracts (4™ Ed.) §6:10. -
%2 See, Rogers v. Jones, 126 Ariz. 180, 182, 613 P.2d 844, 846 (Ariz. App., 1980).
» 205 Ariz. 236, 69 P.3d 7, 400 Ariz. Adv. Rep. 25 (2003).
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In the eighty-plus years since the /. B. Fountain case, courts across the
country have split fairly evenly on the issue of whether equitable relief
potentially is available to an optionee who negligently failed to timely or
properly exercise an option to renew a lease or to purchase the leased
property. [Citations omitted.] Some courts permit equitable relief even
in cases of negligence. [Citations omitted.]

After noting the split in the courts nationally, the Arizona Supreme Court held
that “a rule that would equitably excuse an optionee’s negligent failure to timely and properly
exercise an option to purchase leased property is inconsistent with Arizona’s jurisprudence.”
The only conditions the Court found that would excuse a lessee’s failure to strictly comply
with the terms of a lease’s option to renew are incapacity, fraud, misrepresentation, duress,
undue influence, mistake, estoppel or the lessor’s waiver of its right to receive notice. The
Court noted that once one of these conditions was found to be at work in a case, the option to
renew a lease is only excused if the three prerequisites of the Corbin rule are met, namely: (1)
the delay is short, (2) the delay did not prejudice the lessor/optionor; and (3) the lessee/
optionee would suffer a forfeiture or other substantial hardship if equitable relief is not
granted.

It cannot be said that any incapacity, fraud, misrepresentation, duress, undue
influence, mistake, or waiver are at work in the BIA’s failure to timely exercise its option to
renew the wholesale electricity contract with Mohave. Clearly, BIA knew that it had a right
to exercise its option to renew the Contract, especially after Mohave provided it with a
courtesy notice in March 1992 that the option was about to expire. For whatever reason, the

BIA chose not to renew its option.
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The delay also was not short. The BIA made its first, ineffective attempt to
exercise its option to renew some 13 months after the Contract expired. The language of this
purported renewal, however, was ambiguous and not adequate to exercise the option. A
second written, signed statement exercising the BIA’s purported right to renew did not follow
for some ten years. [See, Complainant’s Exhibit 10.] Again, the statement purporting to
exercise the option to renew was equivocal. It amounted to a counter offer, which Mohave
then rejected. In the intervening 10-year period, Mohave made clear its position that the
Contract had expired, but that it was willing to negotiate a new one, despite contentious
litigation spurred by BIA intransigence in the Federal Court of Claims. [Respondent’s
Exhibit J]

The BIA did not suffer forfeiture or substantial hardship from its failure to
exercise the option to renew. BIA was not substantially harmed by Mohave’s transfer or
abandonment of the Transmission Line to the BIA or the Tribes. Andrews v. Baker suggests
that in order for the third prong of the Corbin test to be satisfied, the harm suffered should be
akin to “a complete loss of the business operation.”* In any event, the hardship must be so
severe that 1t makes literal enforcement of the option provision against the BIA
unconscionable. Since BIA and any third party retail customer beneficiaries would suffer no
forfeiture of the Transmission Line (it belonged to them) or undue hardship from the contract
renewal not being granted (the rate being paid s favorable and unchanged), the option would

not be equitably extended. Moreover, the Tribes, who are the third party beneficiaries of the

* See, 205 Ariz., at 251, 69 P.3d 22.
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Contract, were not harmed because they now received electric service from the BIA, which is
supplied at wholesale by Mohave. BIA can continue to provide such service without
interruption by contracting for wholesale power with a new supplier. Failing to meet any
prong of the Corbin test as enunciated in Andrews v. Baker, there is no contract or vahid
exercise of the option to renew the Contract, at law.

One last contractual argument must be addressed. Mohave’s provision of
electric service without a valid, legally enforceable contract may give rise to the implication
that a contract between the parties on the same terms as the now-expired 1982 Contract exists.
Such argument, however, is without merit. Implied contracts are valid and effective only
when there is a meeting of the minds and consent to enter into such a contract can be inferred
from the conduct of the parties.” A new, implied contract is not found to exist if one party
objects or expressly disavows the existence of the new contract in a letter to the other party.3 0
Because Mohave has repeatedly informed BIA that it does not agree to a new contract, and
because the parties disagree on what terms such a contract would have, there can be no
implied contract between the parties. [See, Complainant’s Exhibits 10 and 11 and 13 and
14, infra.] These same facts also dispel any contention that Mohave has waived the BIA’s
obligation to timely and properly exercise its option to extend the Contract.

2. There Are No Facis — Even When Taken in the Light Most Favorable to
BIA — That Support BIA’s Claim that Mohave Violated the Statute

Here, the only violation of law over which the Commission may have

** Williston on Contracts (4™ ed.) § 1:5 and 17 A Am.Jur. 2d Contracts §589.
* See e.g., Sancap Abrasives Corp. v. Swiss Indus. Abrasives, 19 Fed. Appx. 181 (6™ Cir. 2001).
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jurisdiction is the allegation that Mohave has violated A.R.S. § 40-285(A). This provision
states:

A public service corporation shall not sell, lease, assign, mortgage or
otherwise dispose of or encumber the whole or any part of its ...
plant, or system necessary or useful in the performance of its duties
to the public . . . without first having secured from the commission
an order authorizing it so to do.

The key questions to answer regarding whether a violation of this provision
occurred are: (a) were the disposed of assets necessary or useful in Mohave’s performance of
its duties to the public; and (b) was the approval of the Commission required before Mohave
sold, transferred or otherwise abandoned the subject asset?

The public policy behind A.R.S. § 40-285(A) is explained in American Cable
Television, Inc. v. Arizona Public Service, Co.” In its holding, the Arizona Court of Appeals
opined that “[w]e believe that the legislature intended in § 40-285 to prevent a utility from
disposing of resources devoted to providing its utility service, thereby ‘looting’ its facilities

»3¥ We note the Court’s repeated ase of the word “its.”

and impairing its service to the public.
We think it important that the Court did not suggest the public service corporation had a duty
to the public at large; rather it had a duty to not to allow looting of its facilities that would

disadvantage ifs customers.

A. Necessary and Useful

The most compelling evidence Mohave has that the Transmission Line 1s not

useful, nor was it ever intended to be useful to its members, is the Commission’s own words.

7143 Ariz. 273. 693 P.2d 928 (App. Div.1 1983).
* Id at. 143 Ariz. 277.
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Indeed, in the Commission’s prior holding in Decision No. 53174, dated August 11, 1982, the
Commission expressly refused to burden Mohave’s ratepayers with any of the Transmission
Line’s financial burdens. [Respondent’s Exhibit B.] This Decision recognized that the
“transmission line [was] dedicated to serving the Hualapai Indian Reservation” and concluded
that “asking MEC’s ratepayers to pay for plant which is not used and useful, will not be used

and useful and was never intended to be used and useful in the provision of electric service to

such ratepayers” was repugnant. (Emphasis in original) p. 8, lines 24-27. The Commission
thus properly classified the Transmission Line as a “transmission line,” as opposed to part of
Mohave’s distribution facilities, and expressly rejected placing even an indirect burden
(related to the interest costs of the Line) on the Mohave ratepayers.

After the Contract expired and renegotiation of acceptable terms for a new
wholesale service contract repeatedly failed, Mohave’s Board of Directors passed a resolution
determining that the Transmission Line was no longer “necessary or useful” in the
performance of Mohave’s duties to the public it serves. The Resolution, passed on April 17,
2003, (Respondent’s Exhibit K) found that the Transmission Line “hajd] no value to the
Cooperative or its members™ and authorized the officers and management of Mohave to “take
such action as may be required to quit claim, sell, relinquish or abandon any and all property
rights” Mohave had in the Transmission Line. Mohave’s management complied with this
directive from its Board.

Mohave then submitted a request to the United State Department of
Agriculture’s Rural Utilities Services, asking that RUS release a partial lien it had on the

Transmission Line. [Respondent’s Exhibit L]. This request was made on February 4, 2005,
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pursuant to Mohave’s Mortgage Documents with RUS and 7 C.F.R. § 1717.616. In support
of its request, Mohave noted that the Transmission Line, which was outside its certificated
area, was unneeded surplus, that elimination of hiability for the Transmission Line was in the
best interests of Mohave’s members and that Mohave had deposited the funds necessary to
pay its remaining indebtedness to RUS into a trustee account. RUS released the partial lien it
held on the Line in response to Mohave’s request, finding the transfer met all requirements of
7 C.F.R. §1717.616. [Respondent’s Exhibit M]. The USDA further did nothing to refute
Mohave’s determination that the Transmission Line is no longer “necessary and useful,” and
indeed told Mohave that RUS’s approval was not required for the transfer of the Transmission
Line.

B. Performance of Duties to the Public

The duty of a public service corporation to provide utility services to the public
is premised on the corporation having been granted a franchise, rather than providing service
under a contract. It is also premised on the Complainant making a clear showing that 1t has a
right to the service demanded, that there is no other adequate remedy for providing such
service and that the reasonable rules and regulations of the corporation have been complied
with by the party seeking the electric service.” It is also a well established rule that a public
utility may not be held liable for a negligent failure to supply service absent a contractual
relationship between Complainant and the utility.** Moreover, courts have also ruled that, as

a matter of law, a utility has no absolute duty on to serve the public by extending its lines

¥ See, 52 Am. Jur. 2d Mandamus §80 (20053).
" See, Grosshans v. Rochester Gas & Electric Corp., 103 AD.2d 1038, 478 N.Y.S.2d 402 (NY App. 1984).
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even over short distances in order to serve customers who are not otherwise entitled to
service."' Courts instead have looked at balancing the equities in requiring electric utility
companies to extend service to proposed customers.*

The Arizona courts have adopted a similar test in deciding whether a utility it
required to continue or extend service. Although the most analogous case comes from the
railroad utility context, it is instructive on the rights of a service provider to decide when and
how to provide service to those with whom it contracts.

In weighing the public convenience of the one hand, and the expense to
the railroad of the maintenance of the service, on the other hand, to
determine the prevailing balance, the Commission should consider the
following factors: the financial condition of the entire railroad system,
the financial loss, if any, sustained in the maintenance of the agency, the
fact of substitute services providing the same essential, although less
convenient service, the volume of business to be affected and the saving
in time and expense to the shipper, the character and population of the
territory served, and the proximity to other agency stations. The crucial
point, however, is that it is unreasonable to require the maintenance of an
agency station where the cost of the service is out of proportion to the
revenue derived from the portion of the public benefited thereby.

Finally, the maintaining of an uneconomic service resulting in an
economic waste cannot be justified or excused by a showing that the
service has been in the convenience and necessity of some individual.
The convenience and necessity required are those of the public and not of
an individual or individuals.”

In overturning the Commission’s order that the railroad continue service in Tombstone, the
Arizona Supreme Court cautioned that “it is to be remembered that, under our system of

public control of rates and service, the general public, speaking broadly, loses in cost what it

" See, Jordan v. Clarke-Washington Electric Membership Corp., 262 Ala. 581, 80 So.2d 527 (S.Ct. Ala. 1955).
274, at 262 Ala. 584, 80 So0.2d at 529.
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gains in service. So the railroad, in resisting demands for uneconomic service, really
represents the true interests of the general public.”™  The upshot of this decision, then, is that
continuance of utility service may be required where reasonable necessity is shown, but is not
justified where the necessity is that of individuals rather than of the public.’

A public service corporation also owes no duty to the “public” to continue
providing service when it transfers its public utility property. With the transfer, the new
owner assumes the duty of carrying on the public utility service to which property had been
dedicated.*®

Given this applicable case law, Mohave clearly has no continuing duty to serve
the “public” to provide electricity service within the Tribal lands. It has no duty, pursuant to a
franchise or CC&N, to serve parties who are not its ratepayers and are not within to
certificated service area. At most, the customers being served by Mohave pursuant to the
now-expired Contract and a right to demand service while the Contract was in effect, but no
longer. Once the Contract expired, so did Mohave’s obligation to provide service to these
individuals.

There is also another adequate remedy for providing such service to the
individuals previously served under the Contract. Mohave has and will continue to provide

electric service to the BIA and the Tribes at the Nelson substation, which the BIA and the

> See, Arizona Corp. Comm’n. v. Southern Pacific Co., 87 Ariz. 310, 314-315, 350 P.2d 765, 768-769 (1960)(internal
citations omitted).
™ Id., 87 Ariz. at 317, 350 P.2d at 771.
¥ See also, 73B C.J.S. Public Utilities § 8 (2005) and Srate ex rel. Utilities Comm m. v. Southern Ry. Co., 254 N.C. 73,
118 S E.2d 21 (1961).
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Tribes can then distribute to individuals on the Reservations. The Western Area Power
Administration can also step in as a service provider.

Moreover, BIA is now the owner of the Line and has assumed the duty to serve
the individuals on the Hualapai and Havasupai Reservations. In July 2003, Mohave
abandoned and transferred the Line to BIA. Although the BIA objected to this abandonment
and transfer in a timely manner, its actions since that time belie its protestation. BIA has
accepted the benefits of the Line, by aliowing the interconnecting of an approximately 11-
mile line to an Indian Health Service facility on the Hualapai Reservation. By exercising
such dominion and control over the Transmission Line, BIA cannot now repudiate the
transfer.”’

For all these reasons, it 1s ludicrous for the BIA to contend that Mohave’s
transfer or abandonment of the Transmission Line has impaired Mohave’s service to the
“public.” Mohave’s duty to serve the BIA and the individual customers on the tribal lands
expired in 1992 with the expiration of the Contract. Mohave’s duty instead is to serve its
ratepayers — those customers within its ACC-approved CC&N. To the extent BIA tries to
place an undue burden on Mohave’s cooperative members to maintain, repair and replace
BIA’s Line, case law makes it clear that Mohave’s ratepayers need not suffer such economic
waste. Further, BIA’s assertion of dominion and control over a Line it repudiated owning,

but from which BIA has no qualms about siphoning off an electric load, cannot be tolerated.

% See, North Little Rock Water Co. v. Waterworks Comm 'n. of the City of Little Rock, 199 Ark. 773, 136 S.W.2d 194
(1940) and State v. Bullock, 78 Fla. 321, 82 So. 866, 8 ALR. 232 (1919, afi"d. 254 U.S, 513, 41 S. C1. 193, 65 .. Ed. 380
(1921).

" See, Tway v. Southern Methodist Hospital, 48 Ariz. 490, 62 P.2d 1318 (1936).
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Mohave had every right to abandon a power line that the Commission had already determined
was not used or useful to Mohave’s ratepayers — Mohave’s true “public” — and continues to
be ready, willing and able to provide electric service at a point within its certificated area for
further distribution by the BIA, the Tribes or WAPA to those parties’ individual customers.

C. Approval Was Unnecessary

The Arizona legislature did not intend to require Commission approval every
time a public service corporation disposes of property. It required Commission approval for
the sale or transfer of only those assets that are necessary and useful to a utility’s operations.
The legislature enacted A.R.S. § 40-285 to prevent the “looting” of utilities’ assets and
impairment of their service.”® The statutory language anticipates that, as an initial matter, the

public service corporation, not the Commission, will make a determination whether a facility

used in providing service to the public is “necessary and useful.” Parties challenging such a
determination must present evidence to disprove the utility’s own finding.

Mohave admits it obtained no order from the Commission prior to disposing of
or abandoning the Transmission Line. However, the Commission’s pronouncement about the
usefulness of the Transmission Line from its 1982 Decision cannot be more clear. Mohave
was not obligated to obtain the Commission’s permission to dispose of the Transmission Line,
once it determined that the Transmission Line was not necessary or useful for Mohave to meet
its obligations to the public. Moreover, the United States offers no evidence to show that the

Transmission Line was necessary and useful for Mohave to meet its obligations to the public.

*® See, American Cable Television v. Ariz. Pub. Serv., 143 Ariz. 273,277, 639 P.2d 928, 932 (Ariz. App. 1993) and Babe
Investmenis v. Arizona Corp. Comm., 189 Ariz. 147, 939 P. 2d 425 (Ariz. App. 1997).
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Rather, the Line at issue is necessary and useful for BIA to meet its trust obligations to the
Tribes. BIA’s need to serve its customers, however, does not bring Mohave’s conduct within
the Commission’s jurisdiction, especially in light of the plain language of the statute, the
Commission’s prior rulings” and the relevant case law.

ANSWER

Rule 14-3-106(H) of the Arizona Administrative Code provides that:

Answers to complaints are required and must be filed within 20
days after the date on which the complaint is served by the
Commussion, unless otherwise ordered by the Commission. All
answers shall be full and complete and shall admit or deny
specifically and in detail each allegation of the compliant to which
such answer is directed. The answer shall include a motion to
dismiss if a party desires a challenge the sufficiency of the
complaint.

To comply with this Rule, and expressly subject to the jurisdictional and joinder
1ssues raised in its Motion to Dismiss, Mohave provides the following Answer to BIA’s
Complaint:

1. Mohave admits the allegation in Paragraph 1 of the Complaint that it 1s an
Arizona public service corporation regulated by the Arizona Corporation Commission
(“ACC).

2. Mohave denies the allegations in Paragraphs 2 and 3 of the Complaint that the
ACC has jurisdiction over this dispute and the matters alleged in this Complaint.

3. Mohave admits that the parties to this dispute, as alleged in this Complaint, are
Mohave and the United States of America, on behalf of the Burcau of Indian Affairs (“BIA™),

Department of the Interior.

* See, Decision No. 53174.




1 4. Mohave dentes the allegations in Paragraph 5 of the Complaint.

2 5. Mohave denies the allegations in Paragraph 6 of the Complaint and

3 || affirmatively alleges that:

4 (A) By wholesale power contract, which terminated in 1992, Mohave

> provided to BIA, which has a fiduciary responsibility to the Havasupai and

’ Hualapai Tribes (“the Tribes™), electricity for resale beyond and outside of

; areas lawfully certificated to Mohave;

9 (B) Mohave continues to provide, at wholesale, and within 1ts certificated
10 area, the electrical demand BIA, itself and to those to whom BIA has a
1 fiduciary duty, as their agent, to provide electricity;
= (C) Mohave is without lawful authority from the ACC or the Tribes to
N conduct business at retail beyond its certificated area. Upon information and
14
s belief, the area for which BIA seeks service in this Complaint, according to the
16 map of ACC, is certificated to UNS or APS;
17 (D)  The IHS has not received electricity from Mohave, but only from BIA
18 and 1s not and never has been a Mohave customer;
v (E)  The Havasupai Tribe and its members at its village have never received
?: electricity from Mohave, but only BIA and are not and never have been
’ Mohave customers; and
2 (F)  The Transmission Line is a paid for contractual facility for which the
24 wholesale Contract has expired and terminated. The Transmission Line has
25

8
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been abandoned to the BIA and the Tribes and they may determine their
respective interests in the Transmission Line among themselves.

6. Mohave denies the allegations in Paragraph 7 of the Complaint and
affirmatively alleges that prior to and subsequent to executing the wholesale power and
facility contract (“the Contract”) in 1982 with BIA, BIA operates as a retail utility and
constructed and maintained, and continues to construct and maintain, distribution facilities
while receiving transmission of purchased wholesale power from Mohave.

7. Mohave admits that BIA attempted to fulfill its fiduciary, governmental duty by
constructing and operating retail electric facilities identified in Paragraph 8 of the Complaint.
Mohave affirmatively alleges that BIA’s fiduciary duty to provide electricity to retail
customers on tribal lands has not lapsed, terminated, ceased or been transferred to other
parties or governmental agencies.

8. Mohave is without knowledge or information as to the other allegations in
Paragraph 9 of the Complaint. Therefore, Mohave does not admit or deny the allegations in
Paragraph 9 of the Complaint.

9. Mohave admits that the now-expired Contract referred to in Paragraph 10 of the
Complaint was a wholesale power contract, the terms of which speak for themselves.
Mohave further admits that BIA had retail electric service duties and responsibilities to its
public and that Mohave delivered wholesale electric service to the Nelson substation, a point
within the Mohave certificated area. Mohave was not lawfully permitted to make retail
electricity available on the Reservations. Mohave could lawfully provided electricity on the

reservations under the authority of the BIA or the Tribes or if a tribal certificate, franchise,
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license or permit to operate at retail had been issued. Mohave never sought or was granted an
expansion of its certificated area or a tribal certificate, franchise, license or permit to operate |
at retail, but provided this electricity service through the contract with BIA. The Contract
obligated BIA to purchase and receive electricity and pay overhead maintenance, repair and
replacement costs. The Contract terminated by its own terms in 1992.

10.  Mohave admits the allegation of Paragraph 11 of the Complaint and
affirmatively alleges that BIA, in fulfillment of its fiduciary duty, is required to act to meet, at
retail, the present and future electricity needs, as limited by the Contract, of its customers.
Mohave further affirmatively alleges that the BIA, not Mohave, was lawfully authorized to
act at retail on the Tribes’” Reservations, to meet BIA’s fiduciary duty to provide for the
health, safety and welfare of the tribal members.

11.  Mohave admits the now-expired Contract speaks for itself on the matter alleged
in Paragraphs 12 and 13 of the Complaint.

12.  Mohave admits the mitial term of the Contract was for 10 years, beginning on
April 1, 1982. Mohave also admits that the Contract contained an option for BIA to renew
the Contract, but denies that the option to renew was undefined or indefinite. Mohave
affirmatively alleges that at law an option in a contract must be exercised before the contract
expires, during the original term of the contract. At law, the option does not survive the
expiration of the contract and cannot be exercised after the contract, by its terms, terminates
unless the parties mutually agree, with consideration, to extend the option right. No such
agreement was entered into by the parties in this case and no consideration received. Absent

a prior exercise of its right to renew, the Contract, and its option for two additional 10 year

10
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periods, terminated on March 31, 1992. BIA has already admitted the Contract expired prior
to its purported exercise of the option. [See, Complainant’s Exhibit 4.] Mohave therefore
denies that a Contract existed after March 31, 1992 and denies that the option to renew the
expired Contract survived after that date.

13.  Mohave admits the allegations in Paragraph 15 of the Complaint. Mohave
affirmatively alleges that upon BIA’s failure to timely exercise its option to renew and the
expiration of the Contract, and in accordance with the Commission’s 1982 Decision, the
Transmission Line and right-of-ways granted to Mohave were not used or useful to Mohave,
became surplus, and were no longer necessary or useful in the performance of Mohave’s
duties to Mohave’s public, as provided in A.R.S. §40-285(C). Mohave further affirmatively
alleges that although it may have had such right-of-ways described in Paragraph 15 of the
Complaint, once the Contract with BIA expired, Mohave was without lawful authority under
A.R.S. §40-281(C) to operate on these right-of-ways, because the rights-of-way were outside
the service area certificated to Mohave by the ACC and Mohave had no retail authority to
serve.

14.  Mohave, as the agent of the BIA, admits it served the parties listed in
Complainant’s Exhibit 13, at the request of and as a courtesy to BIA. Mohave denies,
however, that these accounts are “retail customers™ of Mohave as alleged in Paragraph 16 of
the Complaint. Instead, Mohave affirmatively alleges these are accounts of the BIA ad BIA
has the lawful authority to serve these accounts at retail.

15. Mohave admits that over 1 year subsequent to the expiration of the Contract,

BIA sent it a letter dated April 19, 1993, purporting to notify Mohave of its “intent to exercise
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the renewal option in the Contract.” Mohave affirmatively alleges that, pursuant to the “black
letter,” well-settled principles of contract law, this letter was a unilateral offer by BIA to
negotiate a new Contract for wholesale electric service, particularly since BIA’s offer sought
to amend and delete certain terms of the expired Contract.

16.  Mohave denies the allegations in Paragraph 18 of the Complaint and
affirmatively alleges that BIA refused to negotiate a new wholesale electric service contract
in good faith. Mohave also affirmatively alleges that although it had no duty to do so under
the terms of the 1982 Contract, in March 1992, it informed BIA of the Contract’s impending
expiration and asked BIA whether it intended to exercise its option to renew. Mohave
received no response from BIA until 13 months later.

17. Mohave denies the allegations of Paragraph 19 of the Complaint and
affirmatively alleges that Mohave could not acknowledge Long Mesa was in its service area
because Long Mesa was in the service area of UNS or APS. Indeed, the document referenced
by BIA in Paragraph 19 of the Complaint was a descriptive newsletter sent to Mohave’s
members, not a filing with ACC. As a mass informational mailing, the newsletter had no
legal or binding effect. Mohave further affirmatively alleges that it had no CC&N or similar
certificate, franchise, license or permit from the Tribes to provide service at Long Mesa. But
for the authority from the BIA under the Contract, providing this service would have been
illegal.

18.  Mohave denies the allegations in Paragraph 20 of the Complaint.

19.  Mohave denies the allegations in Paragraphs 21 and 22 of the Complaint and

affirmatively alleges that Mohave’s actions and inactions were nothing more than an
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accommodation to BIA and a good faith effort to reach an agreement on the terms and
conditions of a new wholesale electricity service agreement.

20.  Mohave admits the factual allegations in Paragraphs 23, 24, and 25 of the
Complaint and affirmatively alleges that it is ready, willing and able to negotiate a new
wholesale electricity service agreement with BIA for delivery at the Nelson substation.
Mohave further affirmatively alleges that the accounts referred to in these paragraphs were
created as an accommodation and courtesy to BIA, which has the fiduciary duty and trust
responsibility to serve the Tribes and has the only lawful authority to deliver retail electricity
to customers on tribal lands. Mohave moreover affirmatively alleges that without the
wholesale electric service contract that expired in 1992, Mohave could not lawfully provide
service on behalf of BIA.

21.  Mohave denies the allegations in Paragraph 26 of the Complaint that it quit
claimed the property to BIA. Instead, Mohave affirmatively alleges that it quitclaimed and
abandoned the real and/or personal property, including unexpired rights-of-way and a “Pole
Line License Agreement” (this License is now expired) described in Paragraph 26.

22.  Mohave denies the allegations in Paragraph 27 of the Complaint and
affirmatively alleges that upon abandonment of real and personal property, including fixtures
upon land, the property reverts to its fee simple owner, which in this instance is either BIA, as
trustee of federally-recognized Indian tribes, or the Tribes themselves. Further, Mohave
affirmatively alleges that because it has no legal right to provide electric service in the
certificated area, the rights-of-way and contracts were entered into in furtherance of the 1982

BIA wholesale electric services contract, and the 1982 Contract is now expired, the real and

3
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personal property interests referred to in Paragraph 27 became unnecessary and useless
surplus. Mohave’s bylaws, in Article VIII, allow its Board to dispose of “insubstantial”
properties of the Cooperative. In accordance with this bylaw, the Arizona Court of Appeals’
holding in Babe Investments v. Arizona Corp. Comm.>® And consistent with the Commission’s
1982 Decision, Mohave made a proper finding that the Transmission Line was surplus and
without the Contract, no longer “necessary and useful” in the performance of its duties to
Mohave’s public. Mohave affirmatively alleges that, according to A.R.S. § 40-285(C), the
sale, lease or other disposition of property that is not necessary or useful to Mohave in its
performance of its duties to the public cannot be prevented. Mohave moreover affirmatively
alleges that, based on the Commission’s 1982 Decision, it did not need to obtain the
Commission’s permission or authorization to sell, lease or otherwise dispose of property that
is no longer necessary or useful.

23.  Mohave admits BIA sent a letter to Mohave dated September 12, 2003, as
alleged in Paragraph 28 of the Complaint but affirmatively alleges that the line was
abandoned and BIA (or the Tribes), not Mohave, had the only lawful retail authority and
fiduciary duty to continue the electricity service provided to BIA and the Tribes accounts on
the Tribes’ reservation which Mohave had provided as a courtesy and accommodation to BIA.

24.  Mohave admits, as alleged in Paragraph 29 of the Complaint, that it sent a letter
to BIA dated September 2, 2003, which letter speaks for itself. Mohave admits, as a courtesy,

it gave BIA a 2-month service credit and affirmatively alleges that BIA has the authority,

Y189 Ariz. 147, 939 P.2d 425 (Ariz. App. 1997).

u
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experience and ability to read meters and calculate bills in order to confirm Mohave’s
charges.

25. Mohave admits the allegations in Paragraph 30 of the Complaint and
affirmatively alleges that rates to be provided to BIA retail customers are a matter for BIA to
determine and within BIA’s authority to set, as established by BIA’s operations at the San
Carlos Trrigation Project. Mohave further affirmatively alleges that it has furnished electricity
to BIA at the Commission wholesale rate approved in Mohave’s 1990 rate case.

26.  Mohave denies the allegations in Paragraph 31 of the Complaint and
affirmatively alleges that it has provided an accounting to BIA every month since April 1,
1982. Further, Mohave affirmatively alleges that such accountings are within the control of
BIA and the tribes.

27.  Mohave denies the allegations in Paragraph 32 of the Complaint and
affirmatively alleges that BIA, in fulfillment of fiduciary duty and trust responsibility to
preserve and protect the health, safety and welfare of members of the Tribes, the IHS and all
customers to which it is now providing and has authority to provide retail electric service,
continues to pay Mohave for wholesale electricity delivered to it at the Nelson substation for
resale. Mohave, together with APS and UNS continue to agree to provide emergency
overhead maintenance and repair services on a compensation-for-services basis to assist BIA
i meeting its fiduciary duties and trust obligations.

28.  Mohave denies the allegations in Paragraph 33 of the Complaint and
affirmatively alleges that all twelve electric users on the Tribes’ reservations continue to

receive electrical service and further that the expense of such service is the financial
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responsibility of the United States. Mohave affirmatively alleges that BIA has the lawful
authority to continue such service.

29.  Mohave denies the allegations in Paragraph 34 of the Complaint and
affirmatively alleges that, in fulfillment of BIA’s fiduciary duties and trust responsibilities, the
United States, not the members of Mohave, should incur the costs associated with continuing
to provide retail electrical service to the twelve accounts located on the tribal lands and the
THS. Mohave further alleges that it is inappropriate, inequitable and creates a windfall to the
federal government to have Mohave, rather than the United States, meet the United States’
fiduciary and trust obligations to its Tribal beneficiaries and to be required to add
approximately 700 square miles to its service territory.

30. Inresponse to Paragraph 35 of the Complaint, Mohave admits that, despite
being given two months of electrical service, BIA’s own ability to read meters and to prepare
billings to its retail customers, the United States appears here to have failed to fulfill its
fiduciary duty to provide electrical service to members of the Tribes or to make any
arrangements to reasonably and in good faith negotiate a new contract for electric services to
replace the expired 1982 agreement with Mohave. Mohave affirmatively alleges that the BIA,
rather than comply with its fiduciary obligations and trust responsibilities, instead attempted
to shift the economic burden of Reservation retail service on Mohave’s cooperative members
and have Mohave’s members improperly pay the United States’ indebtedness.

31.  Mohave denies the allegations in Paragraph 36 of the Complaint.

32.  Mohave denies the allegations contained in Paragraph 37 of the Complaint and

affirmatively alleges it has complied with A.R.S. §40-285(A).
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33.  Mohave denies the allegations contained in Paragraph 38 of the Complaint and
affirmatively alleges it has properly disposed of the Transmission Line and right-of-ways in
accordance with A.R.S. §40-285(C).

34.  Mohave denies the allegations contained in Paragraph 39 and affirmatively
alleges that Mohave continues to offer to maintain, repair and replace the Transmission Line,
at the expense of the United States.

35.  Mohave denies that the prayer for relief contained in Paragraph 40 of the
Complaint is proper and avers that it should be denied by the ACC. In the alternative,
Mohave requests the ACC to enter an Order as follows:

(A) Mohave’s certificated area of service is the area identified in the CC&N
on file and as set forth in the records of the ACC;

(B) Mohave’s service under the now-expired 1982 Contract was at wholesale
to BIA, under the lawful authority of BIA to be present on the Havasupai and
Hualapat reservations;

(C)  Services provided at retail to twelve accounts on tribal lands, provided at
the request of, as an agent of, and as a courtesy to;

(D) Mohave’s obligation is to provide BIA wholesale electrical service for
resale at the Nelson substation under its ACC-approved large commercial/
industrial tariff and BIA, not Mohave, is required to pay any costs associated
with upgrading facilities to meet local growth demands attributable to it;

(E)  Consistent with the prior commitments of APS, UNS and Mohave, upon

being compensated by the BIA, APS, UNS and Mohave will assist the BIA
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the maintenance, repair and replacement of components of the Transmission
Line; and
(F)  The twelve customers in the service area are the “public” and retail
customers of BIA.
36.  Mohave also denies any and all allegations of the Complainant not specifically
denied, admitted or otherwise addressed it this Answer.

AFFIRMATIVE DEFENSES

37. Asprovided in A.R.S. §40-101, et. seq., Mohave affirmatively alleges that the
ACC is without jurisdiction to hear and decide the claims alleged in Complainant’s
Complaint.

38.  Mohave affirmatively alleges that Complainant’s Complaint fails to state a
claim upon which relief may be granted pursuant to the rules and procedures of the ACC and
Rule 12(b)(6), Arizona Rules of Civil Procedure.

39.  Mohave has not concluded all of its research and discovery and therefore
reserves the right, in accordance with A.R.C.P 8(c), to add affirmative defenses as may later
be discovered to be applicable.

40.  Mohave reserves any right, defense, claim or other matter it may have which
may constitute an affirmative defense, set-off, counterclaim or similar action, including those
set forth in the rules and procedures of the ACC and Rule 8(c), Arizona Rules of Civil
Procedure which may be revealed during or as a result of discovery or other proceedings in

this matter.
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41.  Mohave also reserves any right it may have to assert all defenses set forth m the
rules and procedures of the Commission and Rule 12(b), Arizona Rules of Civil Procedure.

CONCLUSION

Mohave’s Motion to Dismiss demonstrates that the BIA has failed to state a
claim upon which relief can be granted under A.R.C.P 12(b)(6). None of the allegations in
the BIA’s Complaint, even when taken as true for the purpose of this Motion, can be
marshaled in any manner to meet the necessary elements for the alleged violation of AR.S. §
40-285. Mohave has not disposed of an asset “necessary or useful” in the performance of
Mohave’s duties to the public. The BIA is not entitled to relief under any legal theory related
to this statutory provision.

What is really at the heart of the Complaint filed with the Commission, 1s BIA’s
attempt to resurrect the Contract that BIA candidly admits has expired and wants to
renegotiate. However, being unable to renegotiate more favorable terms than Mohave is
willing to concede, BIA now turns to the Commission to aid and abet it. BIA attempts to
imbue the Commission with jurisdiction over an expired Contract involving wholesale
electric power delivered outside of the certificated area of Mohave at Mohave’s approved
tariff rate, by seizing upon Mohave’s quit-claiming of the Line. This is BIA’s last ditch effort
to avoid its own fiduciary duties and trust responsibilities to the Tribes and to foist that
burden on the unwitting cooperative members of Mohave. However, BIA’s trickery cannot
fix the Commission’s jurisdictional defect.

Rule 12(b) of the Arizona Rules of Civil Procedure is intended to deal with such
situations where a complainant, such as the BIA, is not entitled to go forward in the forum it
has selected. Here, not only is the Commission outside the scope of its jurisdiction, but BIA’s

claims fail because, as a matter of law and fact, there is no support for its claims. Based on
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the foregoing, Mohave respectfully requests that the Commission dismiss the BIA’s
Complaint with prejudice.

WHEREFORE, having filed this Motion to Dismiss and fully answered the
Complainant’s Complaint, Mohave prays and requests the Commission to enter an order as
follows:

1. For an Order against the Complainant dismissing Complainant’s Complaint;

2. Entry of an Order on behalf of Mohave as requested herein;

3. For an Order against Complainant, to the extent permitted by law, for Mohave’s
costs and attorneys’ fees incurred in this proceeding; and

4. For such other and further relief as the Court deems just and appropriate
DATED this 5™ day of October, 2005.

CURTIS, GOODWIN, SULLIVAN,
UDALL & SCHWAB, P.L.C.

B

Michael A. Curtis
William P. Sullivan

Larry K. Udall

Nancy A.Mangone

2712 North 7th Street

Phoenix, Arizona 85006-1090

Attorneys for Mohave Electric Cooperative, Inc.

o A

Original and thirteen (13) copies of
the foregoing filed this<1 "™ day of October, 2005 with:

Docket Control Division

ARIZONA CORPORATION COMMISSION
1200 West Washington Street

Phoenix, Arizona 85007
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Copies gf the foregoing hand delivered/mailed
this g i day of October, 2005 to:

Dwight Nodes, Esq.

Administrative Law Judge, Hearing Division
ARIZONA CORPORATION COMMISSION
1200 West Washington Street

Phoenix, Arizona 85007

Christopher Kempley, Esq.

Chief Counsel, Legal Division

ARIZONA CORPORATION COMMISSION
1200 West Washington Street

Phoenix, Arizona 85007

Ernest Johnson

Director, Utilities Diviston

ARIZONA CORPORATION COMMISSION
1200 West Washington Street

Phoenix, Arizona 85007

Paul K. Charlton

US Attorney’s Office

40 North Central, Suite 1200

Phoenix, AZ 85004-4408

Attorneys for the BIA, Havasupai and Hualapai Nations
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BEFORE THE ARIZONA CORPORATION COMMISSION

COMMISSIONERS

JEFF HATCH-MILLER, CHAIRMAN
WILLIAM A. MUNDELL

MARC SPITZER

MIKE GLEASON

KRISTIN K. MAYES

IN THE MATTER OF THE COMPLAINT OF

BUREAU OF INDIAN AFFAIRS, UNITED DOCKET NO. E-01750A-05-0579
STATES OF AMERICA, AGAINST MOHAVE

ELECTRIC COOPERATIVE, INC. AS TO MOHAVE ELECTRIC COOPERATIVE
SERVICES TO THE HAVASUPAI AND INC.’S STATEMENT OF FACTS

HUALAPAI INDIAN RESERVATIONS.

There is no dispute between Mohave and BIA regarding the facts material to
this matter. Even if such a dispute existed, for a Motion to Dismiss, facts most favorable to
the non-moying party are deemed true. These relevant facts follow.

1. On October 1, 1981, the BIA and Mohave entered into a ten (10) year electric
utility contract (the “Contract”) for the construction and provision of electricity on a seventy
(70) mile electrical power line (“Transmission Line”) from the Nelson substation (just inside
Mohave’s certiﬁcated area) to the BIA at Long Mesa on the Hualapai Indian tribal lands.
Practically all (except a half mile) of the electrical power line is outside of Mohave’s
certificated area. [See, Complainant’s Exhibit 1.}

2. The Contract had an option for the renewal of the Contract for two additional
ten (10) periods. [See, Complainant’s Exhibit 1.]

3. The ten (10) year period of the Contract commenced on April 1, 1982. [See,

Complainant’s Exhibit 4.]
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4. Under the terms of the Contract, Mohave was required to provide all funds
necessary for the construction costs of the Transmission Line and owned the Transmission
Line once it was built. [See, Complainant’s Exhibit 1, Addendum No. 1, p. 6.] Mohave
obtained these construction funds through a loan from the United States Department of
Agriculture’s Rural Utilities Services.

5. The Contract provided that the BIA would pay a wholesale rate for electricity,
plus an annual amount as “FACILITIES CHARGES,” which included, in part: (1) operation
and maintenance expenses; (2) the cost of replacements less original book value of the
replaced facilities; and (c) cost of system improvements that Mohave constructs as a result of
this Contract. [See, Complainant’s Exhibit 1, Addendum No. 1, p. 6-8.]

6. The Contract further provided that “the Government shall utilize the electric
energy supplied under this Contract only in connection with the needs of the respective Indian
tribes or their customers or for such other uses as may be required by diversification or
expansion of the needs related thereto.” [See, Complainant’s Exhibit 1, Addendum No. 1, p.
8-9.]

7. Electric service over this Line commenced in February 1982. BIA was sent its
first bill requesting payment for the wholesale energy provided by Mohave in March 1982.
[Respondent’s Exhibit N.]

8. In a letter dated March 8, 1993, the BIA Contracting Officer confirmed the

Hualapai Tribe’s imposition of a possessory tax on the Transmission Line, specifically

finding that the Line was a “transmission” line rather than a “distribution” line.
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9. Neither party renewed the Contract before the expiration of the Contract on
March 31, 1992.

10.  Over a year after the expiration of the Cﬁntract; in a letter dated April 19, 1993,
BIA admitted the Contract had expired. [See, Complainant’s Exhibit 4.]

11.  Notwithstanding BIA’s admission that “the term of this contract was for ten
years and has since expired,” BIA further informed Mohave that it was notifying Mohave
Electric of its intent to exercise its option to renew the Contract, provided that:

Prior to exercising this option, we need to re-negotiate and amend the
existing contract. The contract makes reference to construction of overhead
transmission and/or distribution lines. Construction was completed and the
Government reimbursed Mohave all costs associated with the construction.
Therefore, some of this language needs to be deleted.

[See, Complainant’s Exhibit 4.]

12.  Mohave advised the BIA, through correspondence dated June 15, 1995, that the
Contract had expired in 1992. [See, Complainant’s Exhibit 6.]

13. Mohave advised the BIA on June, 6, 1996 that it intended to quit-claim and
abandon its interest in the Transmission Line. Mohave also informed BIA that it had
relocated its metering equipment to Mohave’s Nelson substation, which was within Mohave’s
certificated area. [See, Complainant’s Exhibit 8.]

14.  On March 6, 2002, BIA forwarded a letter to Mohave, purporting to “exercise
its option to extend the [previously expired] contract for a ten year period from April 1, 2002
through March 31, 2012 Supporting documentation, including an “Amendment of
Solicitation/Modification of Contract” form, described this purported renewal as a “Unilateral
Modification IAW Contract Terms and Conditions.” The Government unilaterally amended

the Contract terms by:
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1. [Dleleting the charge contained in the contract at
Addendum No. 1, p. 6, paragraph “FACILITIES CHARGES,”
subparagraph “(1),”

2. No payment is owed by the Government to MEC for the
charge described in the Contract at Addendum No. 1, p. 6,
paragraph “FACILITIES CHARGES,” subparagraph “(2),” until
MEC provides the Government with properly supported invoice
[sic] documenting those charges; and

3. No payment is owed by the Government to MEC for the
charge described in the Contract at Addendum No. 1, p. 6,
paragraph “FACILITIES CHARGES,” subparagraph “(3),” until
MEC provides the Government with properly supported mvoice
documenting those charges.

[See, Complainant’s Exhibit 10.]

15. While BIA unilaterally made its own changes to the Contract, it objected to
what it characterized as Mohave’s “unilateral change in the point of metering and billing from
Nelson substation” and certain billing practices related to Mohave’s monthly charges. [See,
Complainant’s Exhibit 10.]

16.  On March 20, 2002, Mohave responded to BIA’s attempt to unilaterally
resurrect and amend the long-expired Contract and offered to negotiate a new one. [See,
Complainant’s Exhibit 11.]

17.  On January 21, 2003, Mohave and BIA executed a Settlement Agreement in the
United States Court of Claims. In this Settlement Agreement, BIA relinquishes all actual and
potential monetary claims that could be brought for past (i.e., incurred on or before January

15, 2003) payments, including payments made to Mohave for “Facilities Charges,” except

those claims based on fraud or overpayment of ACC approved taniffs.
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18.  On April 17, 2003, Mohave’s Board of Director’s passed a resolution
determining that the Transmission Line was no longer “necessary or useful” in the
performance of Mohave’s duties to the public it serves. The Resolution is attached as
Respondent’s Exhibit K.

19.  On July 23, 2003, Mohave informed BIA that it had issued and recorded a
“Notice of Quit Claim, Conveyance and Assignment of Interest and Abandonment of
Property,” transferring the Transmission Line to the BIA and the Tribes “to be shared in such
proportions and relationships as you may establish among yourselves.” Mohave also
reminded BIA that the transferred facilities are not within Mohave’s certificated service area
and that no Tribe has authorized Mohave to serve it. [See, Complainant’s Exhibits 12.] The
quit claim deed is Complainant’s Exhibit 13.

20.  On February 4, 2005, Mohave submitted a request to the United States
Department of Agriculture’s Rural Utilities Services, asking that RUS release a partial lien it
had on the Transmission Line. [See, Respondent’s Exhibit L]. This request was made
pursuant to Mohave’s Mortgage Documents with RUS and 7 C.F.R. § 1717.616. RUS
released the partial lien it held on the Transmission Line in response to Mohave’s request,
finding the transfer met all requirements of 7 C.F.R. §1717.616. [See, Respondent’s Exhibit
M].

21.  On September 15, 2005, the License granted Mohave by the Boquillas Cattle
Company related to the Transmission Line terminated by its express terms.

22. By operation of their 30 year terms, the rights-of-way granted to Mohave by the

Tribes expire in 2012.
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23.  The Commission may take judicial notice, based on its own records and
decisions, that the Tribal lands are outside the service area certificated to Mohave. In fact, a
significant portion of the lands along the Transmission Line are served by Arizona Public

Service (“APS™). See, Respondent’s Exhibit D.
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Feds want Indian royalties judge removed

Judge described Justice Department as 'disgracefully racist’

WASHINGTON (AP) —- The Justice Department took the unusual step of asking that a new judge
be assigned to a 9-year-old lawsuit by American Indians seeking a century's worth of unpaid oil
and gas royalties.

U.S. District Judgé Royce Lamberth has been highly critical of the Interior Department for failing to identify how much
money Indian tribes are owed. Last year the judge held interior Secretary Gale Norton in contempt of court.

Lamberth's "legal errors and unconventional case management” are impeding an accounting of the royalties, the Justice -
Department said Monday in a 20-page filing asking a federal appeals court to order a change in judges.

The Justice Department said that a July 12, 2005, ruling by Lamberth "is unlike any other judicial opinion that we have ever
seen.”

The departnient criticized Lamberth for making a "gratuitous reference” to murder, dispossession, forced marches and
other incidents of cultural genocide against the indians. )

Lamberth's ruling, the Justice Department complained, described the Interior Department to be a "dinosaur — the morally
and culturally oblivious hand-me-down of a disgracefully racist and imperialist government that should have been buried a
century ago, the last pathetic outpost of the indifference and anglocentrism we thought we had left behind."

The government's problem is not the judge, said Dennis Gingold, lead attorney for the Indians suing the government.

Gingold said the government's problem is the district court calling it to account for 100 plus years of bad facts, its pattern
of unethical behavior, and its persistent strategy of diversion, delay and obstruction.”

In 1984, Congress found problems with the Interior Department's administration of 260,000 Indian trust accounts
containing $400 million.

The Indians allege the department mismanaged oil, gas, grazing, timber and other royalties from their lands dafing to
1887. Elouise Cobell of the Blackfeet Indian tribe and others sued in 1896 to force the government to account for billions of
dotlars belonging to about 500,000 indians.

The Indians say they are willing to settie for $27.5 billion.

Sen. John chCain, R-Arizona, has criticized the government for havivng “never really even made any serious attempt at
keeping track of the revenues” it owed the Indians. McCain says, however, that the $27.5 billion figure is “just way out of
sight.”

Copyright 2005 The Associated Press. All rights reserved.This material may not be published, broadcast, rewritten, or
redistributed. ’

Find this article at:

http://cnn.worldnews. printthis.clickability.com/pt/cpt?action=cpt&title=CNN.com+-+Feds+... 9/2/2005



http://cnn

Indian Trust - Cobell v. Norton 7Page lots

*

T Email Signt
Ii\: : ]..f\..x. % RL' b I : COBELL v.. NORTDN Bt Horme | & Privacy Policy Enter yolu:;:i ad

Overview SMed#ap Documents Contact Friday, Septamber 02 2005 IV°”' emait here.

Tuesday February 5, 2002
Testimony. Elouise Cobell testifies before the House Resources

Testimony by Elouise Cobell

M Trust Beneficiary

Before the House Committee on Resources
February 8, 2002

Thank you, Mr. Chairman, for this obportunity to address the Committee on the issue of reform of the Individual Indian Moni
The history of mismanagement of the 1M trust is long and tortured, but it boils down to three "must-do’s":

-~ The IIM trust system must be fixed. The Secretary of the Interior has ignored the will of Congress and misied Congress fot
Since December 1996, the Interior Secretary has ignored orders entered by Judge Royce C. Lamberth of the U.S. District C
District of Columbia. Nothing has changed. Since the Interior Secretary continues to breach the trust duties owed by the Un
government to individual indian trust beneficiaries and Congress clearly is unable to compel an obdurate member of the Pre
Cabinet to obey the law and discharge the trust duties conferred on her by Congress, it is time for Judge Lamberth, with the
Congress, to place the |IM trust in receivership.

- The iIM beneficiaries must be provided an accounting. Reportedly, at least $500 million a year in trust revenues is general
individual Indian-owned lands. Where is the money? The interior Secretary has demonstrated through the fraud she has pe
the United States District Court and the United States Court of Appeals that she no longer should be trusted to manage or ¢
Individual indian Trust funds. '

- Restitution must be made. True trust reform will require a re-statement of the Individual Indian Trust. More than $100 billio
deposits, interest and accruals remains unaccounted for. We hope that this year, Judge Lamberth will set a trial date to det
amount due to the individual indian trust beneficiaries.

Mr. Chairman, the {IM trust is supposed to be the mechanism by which revenues from Indian-owned lands throughout the V
are collected and distributed to approximately 500,000 current individual Indian trust beneficiaries. This trust is a vital lifeline
Americans, many of whom are among the poorest people in this country. Where | live, in Glacier County, Montana, the horr
Blackfeet Nation and one of the 25 poorest counties in the United States, | can tell you that many people depend on these | -
the bare necessities of life. These trust checks are not a luxury. Trust funds are not a handout or an entitlement program. It
important to keep in mind that this is our money - revenue from leases for oil and gas drilling, grazing, logging and mineral ¢
Indian lands. This Individual Indian Trust was devised by the United States government and imposed on Indian peoples mo
century ago. As trustee, the United States and each branch of the federal government has the highest legal and fiduciary re
manage the Individual indian Trust in a scrupulously professional manner, exclusively for the benefit of Individual Indian Tr,
beneficiaries.

Unfortunately - as you and many of the members of this Committee are well aware, Mr. Chairman - this has been, and rem:
broken trust. The mismanagement of the Individual indian Trust by the United States government for more than 120 years i
disgrace. The refusal of the Executive Branch to fix it is appalling. The failure of Congress to act decisively to hold the Interi
accountable for her malfeasance is disturbing and indefensible. Since we initiated class action litigation in 1996 to enforce t
obligations owed by the United States to individual Indian trust beneficiaries, | have said many times to our legai team that t
government's bad faith and misconduct simply cannot get any worse. And each time I've been wrong. it gets worse and wo!
in spite of humiliating courtroom defeats, in spite of scathing reports by court-appointed watchdogs and the government's o
and experts, in spite of shameful news coverage and editorials in the media, and in spite of repeated warnings and admonit
Congress. The interior and Treasury Secretaries' malfeasance strains the limits of our language. The courts and Congress

some of the strongest rhetoric | have ever seen to describe the injustice being done to the individual Indian trust beneficiaric
Secretary of the Interior, the Secretary of the Treasury and the Attorney General fight on against us and defend the legally ¢
indefensible. Why? Where has Congress been while this mugging has gone on for nearly six years a few blocks away from
room? Where is the outrage from this body? Why has Congress turned its back on Indian people again?

Mr. Chairman, | would like to make this clear at the outset {o the members of the Committee: Hundreds of thousands of Am
the individual Indian trust beneficiaries - have won decisively at every stage of this litigation. More than two years ago -in D
we won a landmark decision at the U.S. District Court. The Justice Department appealed that decision, and we won unanimr
appeliate level a year ago — in February 2001. Two members of President Clinton's Cabinet - Messrs. Rubin and Babbitt -~
contempt of court in February 1989 for violating court orders and covering up their violations, and the taxpayers paid their $

http://www indiantrust.com/index.cfm?FuseAction=Appearances. ViewDetail& Appearance ... 9/2/2005
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Now we are in the middle of a contempt trial for Secretary Norton and Assistant Secretary for Indian Affairs Neal McCaleb f
court orders and for perpetrating a fraud on the court, and | have no doubt that they, too, will be held in contempt. Tens of n
dollars have been appropriated by this Congress to defend the fraud, deceit and malifeasance of the Interior Secretary and!
Secretary.

Judge Lamberth already has ruled that the Secretary's abject failure to provide even minimal computer security protection fi
Indian trust data and trust funds is contemptible on its face. She also faces charges of failing to begin to provide an historic:
the individual Indian trust beneficiaries (more than seven years after Congress ordered them to do so and more than two ye
Lamberth ordered them to do so), and submitting false report after false report to the court. Despite being ordered by Congi
courts to reform the trust and provide the historical accounting, testimony in the contempt trial going on now shows that the
the Interior has done nothing - nothing - to comply. The Administration's mindless batfle to prolong this case - in the face of
is an indefensible waste of judicial resources and an insult to both Native Americans, taxpayers and anyone with integrity.

Mr. Chairman, the individual Indian trust beneficiaries have asked Judge Lamberth to strip control of the trust away from th¢
the Interior and place it temporarily in the hands of a receiver. if Judge Lamberth finds Secretary Norton in contempt, as we
will clear the way for the judge to do just that. The judge has said in court recently that he is proceeding carefully in this con
giving the government all the rope it wants - because no court has put an agency of the Executive Branch into receivership
this nation. But that is exactly where we are headed. And it will be a fine day when it happens, too. | would like to returnto t
moment to explain why we have asked for receivership, why a receiver is immensely preferable to Secretary Norton's ill-ad
minute reorganization plan for the BIA, and why the support of Congress for receivership is important.

If the Secretary is found in contempt and the Individual Indian Trust is placed, at last, in the competent hands of a receiver,

move to trial on the final issue - a restatement or correction of the Individual Indian Trust balances - before the end of the ye¢
course, to the court's discretion and schedule). In 1999, Judge Lamberth and the U.S. Court of Appeals ordered the Secret:
and Treasury o provide individual Indian trust beneﬂcxanes with an historical accounting of "all" trust revenues, withdrawals
However, Mr. Chairman,; Interior has done nothing. A senior trust official testified last month that Interior “is not yet at the st:
an accounting. In fact; he testified that Interior officials are still debating internally what the term “historical accounting” mea
Norton's most recent Quarterly Report to the court acknowledges that her department's trust reform master plan has been ¢
million consultant's report to Interior advises starting over..Even if interior and Treasury were acting in good faith, they are u
provide an accounting because they have destroyed, and continue to destroy, the individual Indian trust records {making ths
debacle seem to be trivial in comparison). They also have spent $36 million "so far" on a new trust accounting computer sys
not work and will have to be scrapped. .

The bottom line is that the Bush Administration is under court order to account for more than $100 billion in individual Indiar
and has utterly refused to do so. Judge Lamberth will decide in the upcoming trial how much of those funds must be restore
stated iM trust balances. That figure is yet to be determined finally, but if we go to trial it likely will be much more than $10C
this impending financial train wreck and continuing legal humiliation - despite the oaths that the government's lawyers take :
the court - the Interior Secretary, the Treasury Secretary and the Attorney General march on, too arrogant to enter into goot
settlement discussions that could cut this fiasco short, spare the court's time and energy and somewhat soften the Executiv
dishonor.

Mr. Chairman, | believe it would be helpful at this point to summarize very briefly the history of the Individual indian Trust ar
Executive Branch has arrived at this state of disgrace while Congress has turned its back on indian people.

The {IM trust derives from the 1887 General Alloiment Act {the "Dawes Act"), which, as Judge Lamberth has noted, was "dr
for the land holdings of the tribes." [Judge Lamberth's Dec. 21, 1999 decision in the Cobell case contains a concise history
posted on the Cobell plaintiffs’ web site at www.indiantrust.com, under Court Rulings.] Under Dawes, tribes were paid for th
each head of household was allotted property, usually 40-, 80- or 160-acre parcels. The land left over was opened to "non-|
settlement. The allotted lands were held in trust by the United States for the individual Indians. For more than 120 years, the
Department, and specifically the Bureau of indian Affairs, has overseen the leasing of these allotted lands on behalf of the ¢
and their heirs. Revenues from these leases have been collected by interior and supposedly held, invested and disbursed t
beneficiaries by the Treasury Department.

| From the beginning, this system has fallen prey to abuse, corruption, neglect and incompetence. As the U.S. Court of Appe
District of Columbia Circuit said in its Feb. 23, 2001 decision uphoiding Judge Lamberth, "The trusts at issue here were cre:
hundred years ago...and have been mismanaged nearly as long." Incredibly, since 1887 the management of the {IM trust h:
steadily better, but steadily worse. It is worse today than it was in 1996, when we filed our lawsuit. Just to quote one brief p¢
Judge Lamberth's 136-page opinion:

"It would be difficult to find a more historically mismanaged federal program than the [liM] trust.... The court knows of no othe
the American government in which federal officials are allowed to write checks - some of which are known to be written in e
amounts - from unreconciled accounts - some of which are known to have incorrect balances. Such behavior certainly woul
tolerated from private sector trustees. 1t is fiscal and governmental irresponsibility in its purest form.”

The glaring mismanagement of the 1iM trust was exposed (not for the first time, or the last) by the House Committee on Gov’
Operations, in its landmark 1992 report entitied "Misplaced Trust: The Bureau of indian Affairs’ Mismanagement of the indie

http://www.indiantrust.com/index.cfm?FuseAction=Appearances. ViewDetail& Appearance ... 9/2/2005
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which was spearheaded by the late Rep. Mike Synar (D-OK). Citing the trust's "appalling mismanagement,” Mr. Synar liken

to "a bank that doesn't know how much maney it has.” .
The Synar Report led to passage by the Congress in 1994 of the Indian Trust Reform Act. In an attempt to end Interior's ch
incompetence in running the {IM trust, the act established a Special Trustee for American Indians to oversee reform. A Leve
filled by a presidential appointee who is subject to Senate confirmation, the Office of Special Trustee was expected to provi
leadership and accountability that trust reform had been lacking. Sadly, that has not been the case.
On June 10, 1996 - after years of runarounds from Interior and the BIA, and convinced that they would have to be forced to
M trust - we filed our class action lawsuit against the Secretaries of the Interior and Treasury. Judge Lamberth spilit our cos
issues - reform of the trust, and a re-statement of the accounts. On Nov. 27, 1996, the judge also ordered interior and Treat
all existing M trust documents and to produce relevant documents and records to the plaintiffs. in fact, destruction of recor
documents, including e-mails written by government lawyers in this case, has continued throughout the life of the litigation.
Babhbitt and Rubin.were held in contempt by Judge Lamberth in February 1999 for ignoring the document order, and the jud

- subsequently appointed a Special Master, Alan Balaran, to oversee the government's compliance. Unknown to'all of us at t
Treasury had destroyed an additional 162 boxes of trust records during the contempt trial. Treasury and Justice Departmen
waited 13 weeks to inform the court.

After a nine-week trial on the first issue - how to fix the system - Judge Lamberth ruled on Dec. 21, 1999 that the United Stz
provide an historical accounting for "all" liM funds. He ordered Interior.and Treasury to reform the trust, and required quarte
interior on its progress.

Testimony in the Norton-McCaleb contempt trial has shown that for more than a year after Lamberth's decision, officials ant
Interior and Justice did nothing about an accounting and litle about trust reform. They believed that Lamberth had exceede
and hoped he would be overturned by the appeals court. What actions Interior and Justice did take were driven by their litig
and in support of their appeal, with no regard for the lIM trust beneficiaries. A senior trust official, Principal Deputy Special T
Thompson, testified that today - more than two years after Lamberth's decision - not a single IM account has been certified
("It really makes you wonder why I'm sitting here, doesn't it?" said Judge Lamberth.)

On Feb. 23, 2001, a three-judge panel of the U.S. Court of Appeals for the D.C. Circuit unanimously upheld Judge Lambert
day, a senior Interior Department official sent a memo to the Special Trustee exposing the department's trust reform efforts
department's trust reform plan, he wrote, was based on "rosy projections” and "wishful thinking.” "Posturing for the court....s
the primary influence on objectives and guidelines.” Eventual disclosure of the memo by the Justice Department led Judge

appoint a Court Monitor to assess Interior's frue pragress on trust reform and the veracity of its quarterly reports to the cour

Four scathing reports by the Court Monitor, Joseph S. Kieffer I}, since his appointment in May 2001 form the basis of four ¢
charges against Norton and McCaleb. (Court-ordered trust reform, said Kieffer, "is a chimera. The trust reform ship has bee
cynical observer would go so far as to say it never ieft dry-dock; rotting there.") A separate report by Special Master Balarar
lack of computer security for IM accounting data led to a fifth count of contempt. (it is Balaran's report that Judge Lamberth
prima facie case for contempt.) This past Friday, Mr. Kieffer issued two more reports. They conly add to the searing indictme
Norton, Secretary O'Neill and Attorney General Ashcroft in this matter. The Kieffer reports document a shocking pattern of r
statements and outright lies to the court in the quarterly reports submitted by the Interior Secretary. Starting with the 3rd Qu
in late summer of 2000, the Special Trustee, Thomas N. Slonaker, began to include his own independent comments, suspe
project managers in the field were painting a false picture of their trust reform progress. By the 7th Quarterly Report last fall
refused to verify the accuracy of the contents. Pressured by Interior lawyers to verify the report, other senior trust officials al
because, they said, "certifying the 7th Quarterly Report wouid border on the foolhardy.”

"Nao senior DOI official would touch that report with a 10-foot pole,” said Kieffer, who found that Norton had submitted to the
untruthful, inaccurate and incomplete” report. Judge Lamberth has since ordered Secretary Norton to sign all future quarter]
personally. {In her 8th Quarterly Report, submitted last month, Norton says her signature "reflects my belief that my person:
in the Report are true ")

Balaran's report on the lack of computer security is equally disturbing. With court permission, he hired experts who easily h:
1IM trust accounting system and created a phony account without being detected. Balaran has recommended to Judge Lamr
system be placed in receivership.

1 With her credibility in tatters and faced with the virtual certainty of contempt, Secretary Norton and her inner circle of senior

\ now proposed a drastic reorganization of trust responsibilities into a new Bureau of Indian Trust Asset Management. Becau

| done this so late in the day and so suddenly - and without proper consultation with tribes, as required by law - her actions a
desperate attempt to stave off contempt. The proposal has met with very strong opposition throughout indian Country. Amo
would merge the tribal trust with the 1M trust under one entity, ignoring the trusis’ two distinctly different functions, constitue
histories. This ptan will undermine - not protect - tribal sovereignty. [t will violate the 1{M account holders' own direct relation:
federal government, established by law.

Ironically, Norton aiready has hired former Assistant Secretary for indian Affairs Ross Swimmer to head this effort. She ignc
that Swimmer was sharply criticized in the Synar Report for management failures involving the M trust. She ignores the fa
- at best - has a "checkered" personal financial history. His BiA management included leading a misguided attempt to privat

| .
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frust, spending $1 million on the project and getting nothing in return. "BIA eventually paid Security Pacific [the bank intende
the trust] $934,512, but according to the Assistant Secretary for Indian Affairs [Swimmer], did not obtain any benefits for the
government....Far from ~excusing' the waste of almost $1 million in tax dollars, the Bureau's inept handling of the Security P
simply underscores the reasons why it should not have been awarded in the first place,” the report concluded.

Swimmer's hiring points up the most critical defect in the Secretary's proposal: It would leave the trust in Interior's control, &
the same inept managers. it is crystal clear from the long record of 1M trust mismanagement that it is time - past time - to ¢
from Interior's grasp and place it temporarily in the hands of a receiver. The 1IM beneficiaries deeply deserve a trust run by :
experienced professionals, with commercial standards of accountability. Fixing the system is a crucial component of trust re
becomes even more so as we draw closer to Trial Two and the issue of re-stating the accounts. The two must go hand-in-h

Mr. Chairman, it is our hope that this Committee and the Congress will terminate all appropriations needed by the Interior S
Treasury Secretary and the Attorney General to continue their bad faith legal defense. Instead, we ask that you support the

- Indian trust beneficiaries’ request for appointment of a receiver under the supervision of the judiciary as the only rational sol
government to fix the Individual Indian Trust. Congress has appropriated more than $614 million for trust reform since 1996
gotten virtually nothing in return - no accounting of Individual Indian Trust monies, no rehabilitation of the woeful system, no
in information technology. The court and the Congress have not even gotten the truth from the Interior Secretaty, in part be:
her advisors do not know the truth and lack the qualifications and skill to learn the truth before they inflict more irreparable
individual Indian trust beneﬁc:anes

The Court Monitor's 6th Report to Judge Lamberth, which was made public last week, captures the lack of accountability ar
arrogance that the individual Indian trust beneficiaries have experienced for decades from their government. Kieffer said:

The Secretary’s candor in the Eighth Quarterly Report is refreshing. But the exacerbation of the "ordinary human inclination
good news and ignore the bad was in the context of carrying out the highest fiduciary trust duties imaginable owed to the Al
by the United States government. Compare this comment on the human fallibility of DOl and BIA officials with the realizatiol
reports were at the direction of and for the consideration of a United States District Court. A District Court that had previous
Cabinet-level Secretaries and one Assistant Secretary in civil contempt for their and their subordinates' failure to overcome
human inclination to lie or dissemble when bad news as well as good was required by Court order to be reported by Defenc
attorneys.

The Secretary's admission that activities had been designated completed when "little material progress is evident" is the mc
comment in the entire Eighth Quarterly Report. The Secretary, in attempting to prepare an accurate and complete guarterly
now found what the Court Monitor has reported in every single Report to this Court - the reports have been untruthful. The ¢
that nowhere can be found any indication that those who have committed or permitted these actions constituting contempt ¢
have been or will be held accountable. No indication whatsoever that they will be forbidden to continue in supervisory or pr¢
roles in the proposed BITAM and their conduct reviewed for disciplinary action and possible dismissal from their present po:
within DOI will hold these officials accountable for the past and present harm caused to the HM account holders by their ung
conduct and misleading reports that covered up and hid the most serious of their failures? Apparently no one, because they
leadership positions involved with trust operatzons and related management and legal activities or have moved on to equiva
positions within DOL.

Where also can be found the expressions of apology and remorse by these same executives, managers and attorneys that
substituted in the Eighth Quarterly Report for the repeated arrogant stances taken by the Defendants in the past seven falst
and incomplete quarterly reports and their legal defenses of them before this Court?

These Indian Trust duties were no ordinary responsibilities or obligations of the United States; no APA administrative functit
harm, no foul” badminton game or walk in the park. The Secretary's understanding of these human failings of her subordine
deaf hears in Indian Country where the effect of these unreported failures has been and is so severely felt.

Reference need only be made to the present IT Security failure and Court-ordered shutdown. The resuitant loss of the incor
the most needy {IM account holders and Indian Tribes is a perfect example of the result of these ordinary human indlination
held accountable for the TAAMS' failures or the failure to even address the IT Security lapses? Failures made aware to the
months if not years ago by their own paid consuitants, the GAO, and the Special Master.

What also will be the human inclination of Senators and Representatives on oversight committees regarding the appropriati
monies for the Defendants to try to correct this morass? And who will end up being harmed if the Congress might - underst:
refuctant to trust the Defendants to perform any better in the future, further delaying trust reform until a new agency can be
staffed? None other than those same 1IM account holders who have suffered so much for so many years at the hands and
of the Defendants.

Candor about your subordinates’ human failings is one thing, demonstrating how you will hold people accountable for their |
nonfeasance, misfeasance or malfeasance is quite another. This Cournt and Congress should require no less.

Now is the time for the Congress to send a clear signal that waste, fraud and malfeasance are unacceptable and that it war
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fit, experienced managers in charge of fixing this badly broken mechanism. This is a chance for all of us o stand up for fina
professional accountability. | believe strongly that further appropriations for trust reform should be fenced in, to be used by «
not the failed programs of the past or defense of the indefensible litigation. The individual Indian Trust should be put in the i
of a receiver supervised by Judge Lamberth until it has been rehabilitated fully and restored to health.

After the Court-appointed receiver rehabilitates the individual Indian Trust, itis cruciat that the individual Indian Trust remair
in conformity with the duties of a true fiduciary and, therefore, is, above all, free of politics and bureaucratic fumbling. The Ir
Trust already is one of the very few permanently and indefinitely appropriated funds of the United States, similar to the FDIC
Reserve Board and the Comptraller of the Currency. Therefore, like the Office of the Comptrolier of the Currency vis--vis th
Department, the Individual indian Trust - after rehabilitation by crisis managers appointed by the Court - could be recast as

bureau within the Interior Department. Independence within Treasury is reinforced because the Comptroller is appointed by
for a fixed five-year term, and the Comptroller reports to the President, not the Treasury Secretary. And there is little doubt 1
Comptroller of the Currency model has worked well under difficult circumstances since 1863. Instead of underwriting nonex
reform, a skilled Trustee for the Individual Indian Trust - protected from politics and funded with permanent and indefinite af
could hire the proficient managers desperately needed to ensure prudent management of this multi-billion dollar trust. The ¢
simple: stop playing politics with our money and our people. '

Our litigation has exposed an ugly story about arrogance and ineptness. But, with the help of this Committee, we can begin
chapter. | appreciate this chance to testify and | would be happy to answer any questions.
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U.S. Seeks New Judge in Indian Trust Case
- By PETE YOST, Associated Press Writer
Monday, August 15, 2005

(08-15) 13:24 PDT WASHINGTON (AP) -

The Justice Department took the unusual step Monday of asking that a new judge be
assigned to a 9-year-old lawsuit by American Indians seeking a century's worth of unpaid
oil and gas royalties.

U.S. District Judge Royce Lamberth has been hi ghly critical of the Interior Department for
failing to identify how much money Indian tribes are owed. Last year the judge held Interior
Secretary Gale Norton in contempt of court.

Lamberth's "legal errors and unconventional case management" are impeding an accounting
of the royalties, the Justice Department said in a 20-page filing asking a federal appeals
court to order a change in judges.

The Justice Department said that a July 12, 2005, ruling by Lamberth "is unlike any other
judicial opinion that we have ever seen."

The department criticized Lamberth for making a "gratuitous reference" to murder,
dispossession, forced marches and other incidents of cultural genocide against the Indians.

Lamberth's ruling, the Justice Department complained, described the Interior Department to
be a "dinosaur — the morally and culturally oblivious hand-me-down of a disgracefully
racist and imperialist government that should have been buried a century ago, the last
pathetic outpost of the indifference and anglocentrism we thought we had left behind."

In 1994, Congress found problems with the Interior Department's administration of 260,000
Indian trust accounts containing $400 million.

The Indians allege the department mismanaged oil, gas, grazing, timber and other royalties
from their lands dating to 1887. Elouise Cobell of the Blackfeet Indian tribe and others sued

in 1996 to force the government to account for billions of dollars belongmg to about
500,000 Indians.

The Indians say they are willing to settle for $27.5 billion.
Sen. John McCain, R-Ariz., has criticized the government for having "never really even

made any serious attempt at keeping track of the revenues" it owed the Indians. McCain
says, however, that the $27.5 billion figure is "just way out of sight."

URL: http://sfgate.com/cgi-bin/article.cgi?file=/n/a/2005/08/ 15/nati6nal/w132402D08.DTL

©2005 Associated Press
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Indians Continue Wait for Accounts'’

Resolution

Nine-Year-Old Lawsuit Against Interior Department on Trust Funds
Appears Far From Settlement

2\ Unbversity
| of Phoenix™

By Evelyn Nieves
Washington Post Staff Writer
Friday, August 5, 2005; A13

BROWNING, Mont. -- Nine years have ticked away since Elouise Cobell
sued the government on behalf of as many as 500,000 Native Americans
whose land the United States was supposed to manage. But the end of what

government remains nowhere in sight.

Sometimes, when Cobell returns home here to the Blackfeet Indian
Reservation in northwest Montana from Washington, where the case is e e
being heard in U.S. District Court, she feels buoyed by a development she CaPELLA
thinks might help settle the case once and for all. But the feeling is fleeting. UniversiTY

Last week, a major court victory was still fresh; Judge Royce C. Lamberth
had issued his most scathing critique of the Interior Department's handling
of the Indians and the case. Lamberth cited Interior's "mismanagement,
falsification, spite and obstinate litigiousness," among other failings, and his
disgust was palpable.

"Perhaps Interior's past and present leaders have been evil people, deriving
their pleasure from inflicting harm on society's most vulnerable," he wrote
in the extraordinary, 34-page July 12 ruling, which agreed with the @ﬁt‘?ﬁ‘:gﬁ
plaintiffs' claim that the department's information was unreliable.

But Cobell was preoccupied by a bill to settle the case that was introduced
July 20 by Sens. John McCain (R-Ariz.) and Byron L. Dorgan (N.D.),
chairman and ranking Democrat, respectively, of the Indian Affairs Committee. The bill, which the
senators called "a starting point," was far from the remedy Indian leaders had hoped for, Cobell said.
And she testified to that point. :

"This bill proposes a formula for accounting that looks at the trust records from 1980 to 2005," Cobell
said when she returned here from testifying. "The judge has already ruled that Interior has to make an
accounting going back to the beginning."

Cobell v. Norton (for Interior Secretary Gale A. Norton) dates to 1996, but the complicated debacle
some members of Congress have likened to a "Federal Enron" traces its origins back more than a
hundred years.

Under a forced arrangement, in 1887 the government divided much tribal land across the country, which

it had not already taken, into separate, private allotments for Indians. It then leased individuals' land,
which ranged from 40 to 160 acres, usually to oil, gas, timber, grazing or coal interests. The Treasury
Department placed the fees into a trust and was -- and remains -- responsible for doling out checks to the

http://www.washingtonpost.com/wp-dyn/content/article/2005/08/04/AR2005080401685 pf.... 9/2/2005
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individual Indian trust beneficiaries.

But from the beginning, the plaintiffs say -- and the government has conceded until recently == the basic
recordkeeping for these lands was botched.

In 1994, six years after Congress began oversight hearings into the mismanagement of Indian trusts
going back for decades, it passed a law ordering a special trustee to monitor the accounting of the trusts
and creating a plan for reforming the system. The 1996 lawsuit followed after the first special trustee
resigned in protest of what he said were attempts to obstruct his efforts to reconcile accounts.

Norton and her predecessor, Bruce Babbitt, have saxd it is impossible to provide a full historical
accounting of the trusts - there are said to be about 300,000 accounts, incorporating perhaps 500,000
individual beneficiaries, with combined balances in the trust of $500 million to $800 million.

But Interior officials say that as they perform a historical accounting of the trusts ordered by Lamberth --
an effort costing $100 million so far — their research, performed by using statistical sampling, has

shown that the trust holders are owed little for their land. "If you use the facts that we have found so far

- in the accounting process, the number would be very, very low," James E. Cason, the associate deputy-
secretary for the Interior, told the Indian Affairs Committee last month.

"In court, the plaintiffs seek a historical accounting but are now working hard to prevent that accounting
from occurring," Cason added. "In Congress they argue against providing funding for that accounting;
‘in court they argue that the accounting is impossible. . . . Instead of an accounting, they want lots of
money."

This stance, fairly new in the history of the lawsuit, infuriates the plaintiffs. What they object to, they
say, is the Interior Department's taking money from already underfunded Indian health and education
programs to fund its defense against the lawsuit. And they say Interior is basing its accounting on
records that date only since 1985. :

Interior officials say the Indians keep shifting their figures on the amount of money the government

~ owes them -- from more than $100 billion at one point to, most recently, $27.5 billion (the figure the
plaintiffs announced in June as acceptable to settle the case). But the plaintiffs say their figure has
changed because as court testimony from Interior officials and court findings have shown, no one can be
sure what is owed to trust holders.

Last week the plaintiffs pleaded with the judge to keep computers holding trust data shut down. They
argued that the information remained as vulnerable to hackers as it was four years ago, when Lamberth
ordered a shutdown of all computers in the Interior Department after an Inspector General's report
showed that a computer hacker could move or change trust account balances with ease. The judge has
not yet ruled on the matter.

From the start of the Indian trusts, accounting has been a problem. Allotment holders would receive
Treasury checks with no additional paperwork. They were not told who leased their land, what it was
used for, how much was used, or the price the company paid for obtaining the land's oil, timber or other
resource. Allottees complained that they received checks -- sometimes for as little as 2 cents -- that the
government did not explain. Many say that practice continues.

Recent history has also revealed problems.

http://www.washingtonpost.com/wp-dyn/content/article/2005/08/04/AR2005080401685 pf.... 9/2/2005
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In 1999, Treasury's financial management office destroyed 162 boxes of trust documents as Interior
officials were telling the court they were searching for the records. A court-appointed master assigned to
oversee the preservation production of documents found that Treasury violated ethical rules for not
reporting the documents' destruction for 16 months. He called the trust system "clearly out of control."

In a ruling in 1999 ordering Interior to make a full accounting of the trust, Lamberth declared that "it
would be difficult to find a more historically mismanaged federal program.”

In 2001, after a 19-month investigation, a federal monitor assigned to provide the judge with
assessments of Interior's representations called the department's efforts to provide an accounting in
compliance with his order a sham marked by unrealistic responses and evasion.

Last month, when McCain and Dorgan introduced their bill on the Senate floor, Dorgan said: "The
Cobell litigation has brought to light a very disturbing problem: The federal government may not know

the proper balances of these accounts nor have sufficient documentation to determine the Value of these
accounts."”

The government acknowledges one failure of recordkeeping. As original allotment holders died and
their land was inherited by more and more heirs, the paperwork involved in keeping track of
beneficiaries proved onerous. Nearly 50,000 active accounts, with a balance of nearly $74 million,
languish because, the government says, the beneficiaries' "whereabouts are unknown."

- Cobell, a banker and accountant, said her husband began receiving trust checks a year ago with no

documentation. "He doesn't know what they're for," she said, "but he was told they go back from three
years ago. He was one of those 'whereabouts unknown,' though we've lived here forever."

Interior has appealed every major ruling in the case. Last week, it appealed Lamberth's July 12 order, in
which he ordered Interior to include notices in its correspondence with Indians whose land the
government holds in trust, warning them that the government's information may not be credible. Intenor
was issued a stay pending a ruling next month.

© 2005 The Washington Post Company
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Indian suing feds to speak in Arizona

Blackfoot seeks billions 11.5. Jept

Judy Nichols
The Arizona Republic
Aug. 29, 2005 12:00 AM

The Blackfoot woman who has led a nine-year battle to make the federal
government show an accounting of Indian trust funds will visit Arizona on Tuesday to
discuss the case and answer questions from tribal members.

Elouise Cobell, the lead plaintiff in Cobell vs. Norton, will discuss recent hearings,
efforts to settie the lawstuit and the U.S. Department of Interior's efforts to oust the
judge hearing the case. .

Cobell, a rancher and banker from Montana, filed the class-action lawsuit in 1996 to
force the federal government to account for billions of dollars held in trust for
500,000 American indians and their heirs.

The case, the longest and largest class-action suit brought against the government,
involves royal'ues for farming, grazing, mining, Ioggmg and other economic activities
on tribal lands.

Its seeds date back to the 1880s, when the government, trying to break up
reservations, “allotted" some Indian lands, giving 40 to 160 acres to some individual
Native Americans.

The government then leased the lands for oil, gas, timber, grazing and coal, and
coliected the fees to put into trust funds.

The government was supposed to distribute the money to individuals but has been
unable to account for the funds, blaming lost records, poor computer systems and
incompetent administrators.

-Estimates are that more than $100 billion have been lost.
In June, tribes offered to settle the case for $27.5 billion, but Sen. John McCain, R-
Ariz., chairman of the Senate Indian Affairs Committee, called the figure "out of
sight" and said Congress would never approve it.

~ Although Arizona tribes are less affected than some Eastern tribes with oil leases,
there were allotted lands on the Gila River Reservation, the Salt River Reservation
and the Tohono O'odham Reservation.

Hundreds of Arizona tribal members may be owed money, although no one knows
how much.

Interior Secretary Gale Norton and her predecessor Bruce Babbitt say it is
impossible to provide an accurate accounting.

Last month, Judge Royce C. Lamberth issued a scathing ruling saymg information
from the Department of the Interior is unreliable.

“Perhaps Interior's past and present leaders have been evil people, deriving their
pleasure from inflicting harm on society’s most vulnerable,” he wrote.

The Interior Department has asked for him to be removed.
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Plaintiff in Indians' suit brings case to
Valley

Judy Nichols
The Arizona Republic
Aug. 31, 2005 12:00 AM

Indians from the Gila River Indian Community listened Tuesday as lawyers
recounted the words of Mary Johnson, a Navajo who recently testified at a court
hearing in Washington, D.C.

Johnson spoke in Navajo, and her testimony was translated for the court.

She told how oil wells on her property have been running 24 hours a day, seven
days a week since the 1930s. Only recently did her monthly check for the leases top
$100.

She also told the court that when the government came to put in a pipeline for the
oil, they dug up her mother's grave and moved it away.

Elouise Cobell, a Blackfeet Indian suing to make the federal government account for
billions of dollars collected for leases but never given to the individuals, met with
Arizona tribal members on Tuesday and urged them to get involved in the issue.

Cobell, a rancher and banker from Montana, is the lead plaintiff in Cobell vs. Norton, k
the longest and largest class-action lawsuit brought against the government.

The issue goes back to 1887, when the government allotted lands to individual
Indians, then leased the tand for oil dmlmg, farming, grazing, mining and other-
activity.

More than 500,000 individuals are affected, and estimates are that more than $100
billion has been lost.

Cobell and attorneys in the case visited the Gila River indian Community on
Tuesday morning and the Salt River Pima-Maricopa indian Community and the
Tohono O'odham Nation later in the day On Thursday, they will visit the Navajo
Nation.

"The goal is to update all the individual Indians about where we are and tell them
about the dirty tricks the government is playing,” she said.

Lawyers say the government has lied to the courts and been sanctioned for
destroying documents.

“No other race of people would have to sue for this," Cobell said.

Cobell urged Arizona Indians to write to their representatives, particularly Republican
Sen. John McCain.

Earlier this year, Cobell met with McCain to discuss a way for Congress to settle the
case.

"He sat across the table and told me he would work as hard as | had to get justice,”
Cobell said. :
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But Cobell, who has always admired McCain, was disappointed with the legislation
he crafted.

"It did not recognize the victories we had won in court," she said. -
Cobell hopes McCain will reWrite the bill.

"He understands this issue, and he has got to do the right thing,"” she said.

In June, tribes offered to settle for $27.5 billion, but McCain, chairman of the Senate

Indian Affairs Committee, called the figure "out of sight” and said Congress would

never approve it.

“He has to get real,” Cobell said. "There's $176 billion due, and it keeps going ka-
ching, ka-ching every day. That's just common trust law.

"But we realize we might all die before that is paid, so we offered to settie at a-
tremendous bargain to the government.”

Keith Harper, one of the attorneys working on the case, said the lawsuit has the
power to transform the way the government deals with Indians.

"Where someone's getting ripped off, someone else is getting rich,” he said. "There's
a great resistance to change.”

Email this article Click to send

-Print this article Click to print
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“Energy Act Provision May Offer ‘False Sovereignty’

by Christopher Getzan (bic)

A controversial provision of the Energy Policy Act of 2003 has Native
American activists worried that their lands will become even more
vulnerable to exploitation from large energy corporations.

Jan 18, 2004 - Depending on who you talk to, a provision in the Energy Policy Act of
2003 will either make it increasingly easy for large corporations to treat Native American
reservations like “batteries for large cities,” or it will or help ensure tribal sovereignty.

The provision causing controversy — the Indian Tribal Energy Development and Self
Determination Act, or Title V — places tribal governments, rather than the u.s.
Department of the Interior, at the center of the decision making process concerning .
- reservations' energy development. The act also provides subsidies for increased oil and
gas extraction in general and encourages nuclear power plant construction and
research. Though the bill stalled in the Senate last December, it is expected to be
reintroduced in the coming session, possibly as soon as the end of this month.

As it stands now, the federal government — usually the Department of the Interior — has
a “trust responsibility” with the majority of American Indian tribes. Title V, save initial
impact reviews, allows a tribal government the choice to once and for all opt out of
involving the Department of the Interior in energy development projects. -

Opponents of the bill, including the advocacy group Native Movement, the Black Mesa
Water Coalitioh, and the Indigenous Environmental Network, say that persistent
problems facing many American Indian communities cloud assurances that tribal
governments alone, rather than stronger oversight all around, will lead to cleaner and
less bureaucratic energy extraction on reservations. ‘

However, David Lester, a citizen of the Muscogee Nation and the executive director of
the Council of Energy Resource Tribes — a group that promotes tribal independence
through capitalizing on resource development — and other advocates of the bill say that it
will ‘enable tribes to bargain as an "equal pariner” with companies looking to mine or
withdraw oil from their lands without “the stumbling blocks” of federal interference.

“The [impact] review period has killed most of the deals” of tribes looking to utilize their
resources, Lester said. “It's the hassle factor of doing business with the Department of
the Interior as [an] interference every step of the way.”

“If they could control their own resources,” he added, “they could advance their own
economic, social, political goals.”
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Opponents of Title V, on the other hand, say that though this may seem like an
opportunity for American indians to get out from under an outdated and repressive-
federal scheme, there are flaws in both the resolution's intent and function.

“Well-developed tribes may be ready to take on the responsibility of their own lands,”
said Evon Peter, director of the Native Movement and former chief of the Neetsaii
Gwich'in of Alaska. “Those with money can have a say in how things work. Major
corporations are going to come in, with a lot more money, with a lot more lawyers. Now,
these corporations are going to be able to do what they want with these tribal
governments . . . Basically, it's the federal government stepping back from its
responsibility and saying, 'Go for it, corporations."”

Consumer advocate groups say that in the last decade, mining and dumping have had
an adverse effect on many American Indian lands. For example, the Skull Valley
Goshute reservation in Utah is planned as a pit stop for what the Department of Energy
estimates will be a 100,000-shipment, thirty-year caravan of traveling nuclear waste.
According to the Indigenous Environmental Network, just one component of the
irradiated fuel that will be stored at Skull Valley, Plutonium 235, will remain toxic for the
next 24,000 years, creating the possibility of an accident at the Goshute reservation that
would quite literally poison the land forever.

Besides the environmental impact of resource extraction and nuclear waste, poor
oversight has often led to Native Americans seeing little or no financial gain for resources
removed from their land. For example, in 1995, an article in American Indian Quarterly
noted that as much as $180 million had been paid by oil companies in royaity fees to the
Utah Navajo Trust Fund for operations near Aneth Montezuma Creek. Still, third-world
conditions persisted over the forty plus years of extraction on Navajo lands. Seventy five -
percent of Utah Navajos still had no electricity or running water, and the fund was
practically bankrupt due to mismanagement and fraud. By the end of the 1990s, Utah
Navajos were left broke and stuck with nearly 600 oil wells drilled into their lands.

However, according to advocates of the bill, the argument that Native American tribes
are not yet ready to bargain with companies without the federal government's
intervention ignores Native Americans’ historical ability to set high environmental
standards. Lester said the record shows that native communities, when given the chance
to act independently, have made sound environmental decisions. He gives the example
of the Northern Cheyenne in Montana who rejected a proposed coalmine outright, or the
Pueblos of New Mexico, who are located downstream from Albuquerque and managed
to turn arcund water quality for the whole region by setting high standards of their own.

Lester said tribal activists and Democrats opposing Title V have been whipped up by
activists in the environmental movement. “We can substitute the environmental
movement for the BIA (Bureau of Indian Affairs). We can't accept federal paternalism,
and we can't accept [environmental groups] maternalism.”
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“We've had a number of different eras in relations with the tribes,” says Paul
Moorehead, Staff Director and Chief Legislative Counsel for the Committee on Indian-
Affairs. “But the clear trend [is moving] away from the massive federalization of tribal
government.” Moorehead says that Title V represents a first step in an “analog” of trust
liberalization that would extend into other fields on the reservation handled by the US
government such as health care and law-enforcement.

However, to many Native American ears, arguments such as those of Lester and
Moorehead, which present Title V as a mechanism for self-determination and economic
freedom, ring hollow. Many such promises have been made in the past — like the Dawes
Act; which at the time was hailed as a kind of “Magna Carta” for American Indians, but in
reality functioned only as a colonial land grant system. “it's put forward as a tool for
sovereignty, but really, it's just disguised as sovereignty,” said Enei Begaye, the director
of the Black Mesa Water Coalition and an Arizona Navajo. “Really, our tribes aren't
given any real enforcement power. They're not equipped right now to take over [their]
own environmental protection.” ‘

Other critics of the bill, like Tom Goldtooth, the executive director of the Indigenous
Environmental Network, say that another problem with the bill is that large scale energy '
resource extraction stands in direct contradiction to native cultural traditions. “It is at the
detriment of something we hold sacred,” Goldtooth said. “These corporations have no
interests in the rights of indigenous people. It is a form of environmental racism.”

The Energy Act of 2003 stalled before it reached the House-Senate conference phase,
but both sides interviewed for this articie concede the bill will not five or die come the
next Senate session because of Title V.

Activists like Evon Peter and Tom Goldtooth say they are holding out for improvement of
Title V. Peter said that a Clinton-era executive order puts the onus on the federal
government to consult directly with tribes when there are changes to be made to tribes'
status, something senators debating the bill have apparently not done.

“Some tribes have had the money and the resources to [give their] input [to the
government],” Peter said, “but I've never received any correspondence.” At any rate,
Peter said, “What we're hoping for is that if it goes back some place in the [legislative
process}, that the trust responsibility will be reinstated.”

Enei Begaye said her interest in the energy bill does not begin and end with Title V.
“What we do with this energy bill, on a national level,” she said, “will be reflected back
locally.”

© 2004 The NewStandard. See our reprint policy.
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by: David Melmer / Indian Country Today

WASHINGTON - Senate Democrats conferred with more than 150 tribal leaders for nearly six months to come up with policy
recommendations on Indian-country issues.

The senators and tribal leaders touched on most subjects that affect Indian country justice, housing, trust reform, land and
natural resources, education, economic development, and more.

“Senate Democrats initiated this process because we wanted to hear directly from Indian country about the issues of greatest

concern,” said Sen. Byron Dorgan, D-N.D.

The list of priorities were developed last fall through discussions among Senate Democrats and tribal leaders at the first-ever
Senate Democratic Native American Forum. increased funding and more hearings were familiar recommendations.

The top five priorities and their accompanying policy recommendations wn!l be turned into legislative initiatives in Congress,
Dorgan said.

Trust reform

The number one priority was found to be the need to reform the trust process. The report stated: "Congress should clarify the
manner in which it carries out the fiduciary duties owed to Indian tribes and individual Indians.” It also said the United States
should work to improve its spotty record as trustee of lands, resources and funds, and consult with tribes on decisions that
impact their land and natural resources.

Education

A recommendation was made to amend the No Child Left Behind Act to address problems unique to Indian country, such as
its implementation and the development of a culturally based education curriculum. it was recommended that Congress
recognize fribal authority and sovereignty, and mandate and authorize funding to study the value and importance of culturally
specific education programs.

The Adequate Yearly Progress requirements should be amended, the group stated, to account for issues specific to
communities and to include individual progress.

At the higher grades, American Indian schools frequently report low attendance rates. NCLB requires attendance be
considered when determining the AYP; it does not authorize any consideration for cultural teaching methods or conditions
unique to American Indian schools.

The senators and tribal leaders set action éteps for the Senate. Joint hearings on Indian country’s education challenges under
NCLB are to be held, and assurance given that any bill addressing education issues will address culturally appropriate
American Indian education needs.

Justice

Congress should provide funding to support a sufficient number of tribal police officers in American Indian communities and
make sure the offices have adequate equipment for safety and communication and establish databases for relevant
information. it is necessary to fund construction, repair for detention facilities, the group stated.

To that end, the steps taken by Congress may include more funding for the tribal Commuhity Oriented Policing Services
program and extension of the program beyond the five year period.

Funding for facility maintenance and construction was also recommended.

Homeland security is a heavily discussed topic among tribal officials. The Senate and tribal leaders group recommended the
recognition of sovereign status with a correction in the definitions in the Homeland Security Act of 2002. American Indian
tribes should be considered separate and distinct from local governments so that federal first responder funding would go
directly to the fribes.

Health care
The federal government is failing in its obligatibn to provide adequate health care in Indian country. The per capita heaith care

spending for the general population is $5,000 per year; federal prisoners receive nearly $4,000 per year in health care. For
Indian country, that annual per capita spending is $2,000.

http://www.indiancountry .com/content.cfm?id=1096411359&print=yes 9/2/2005



http://www.indiancountry

ICT [2005/08/05] Democrats set policy for Indian country Page2 of 2

A substantial increase in health care funding for the IHS to meet the federal government's responsibility of health care for
American Indians and Alaska Natives was recommended. Elimination of the shortfall should be a commitment of the federal
government over the next 10 years.

A flexible grant program to supplement existing preventive care funded by the IHS was recommended to prombte and prevent
disease.

Administration of heaith care programs should be more flexible so the tribes can provide for the health care needs of the
community and to enhance representation on Department of Health and Human Services work groups and committees.

The Indian Self-Determination and Education Assistance Act of 1973 authorized tribes to manage all or some of their health
care through contracts. Only 50 percent of the IHS budget is administered by tribes.

Housing and infrastructure

One of the largest inadequacies in Indian country is housing. At present 200,000 housing units are needed immediately. Itis
estimated that 90,000 American Indian families are homeless or underhoused. Nearly 15 percent of all homes are
overcrowded, compared with 6 percent for the general population; and 12 percent of American indians lack adequate
plumbing, compared to 1 percent of the general population.

The group recommended that Congress support increased funding and enactment of legislation that would improve federal
housing programs. Also, the Senate should take an active role to ensure that the Department of Housing and Urban
Development fully implements the existing consultation policy. Expansion of the homebuyer education programs, streamlining
of the BIA mortgage approval and title process were also recommended.

Safe water and waste systems are problematic on some reservations. An estimated 35 percent of homes in some areas lack
adequate, safe water and waste systems. The group recommended Congress increase funding to the |HS, the Environmental
Protection Agency and the Department of Agriculture to provide management and building of tribal systems.

Economic development is @ much-repeated subject on many reservations, where high unemployment and lack of work skills is
prevalent. Congress is encouraged to create parity in the tax code and support existing business assistance programs with a
proven track record in Indian country. The Community Development Financial Institution Program, the Tribal Business
Information Center and the Financial Literacy Program were cited as needing additional funding. Also, the Section 8(a)
minority-owned small business program and any other small and disadvantaged business program should receive attenton
from Congress and addltlonal funding.

"This body of work represents months of collabora‘uve effort by many leaders from across Indian country. On behalf of the
Democratic Caucus, | want to express my gratitude for this work which will inform our efforts in the 109th Congress and
beyond," Dorgan said.
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BEFORE THE ARIZONA CORPORATION coméi’égla poralion Gommission
BUD TIMS JCKETED
- v{";‘léagi‘r(!gan AUG11 1982 |
DIANE B. MeCARTHY poke e | ¢/ L
Commissioner :

IN THE MATTER OF THE APPLICATION OF

DOCKET NO. U-1750-82-002

)
MOHAVE ELECTRIC COOPERATIVE, INC,, AN )
ARIZONA NON-PROFIT CORPORATION, FOR )
A PERMANENT RATE INCREASE. , )

: )

DECISION No.. 7.7/ Z 7

OPINION AND ORDER

DATE OF HEARING: May 26 and 27, 1982

PLACE OF HEARING: Phoenix, Arizona

HEARING OFFICER: Thomas L. Mumaw

APPEARANCES: Robert K. Corbin, The Attorney General, by Lynwood 4. Evaps
Assistant Attorney General, on behalf of the Arizona Corpota-

tion Commission Staff

Ronald L. Kozoman, Chief Rate Analyst, Utilities Division, on
behalf of the Arizona Corporation Commission

James K. Dinger, Financial Analyst, Utilities Divigion, on
behalf of the Arizona Corpoeration Commission

‘Charles D. Wahl, Attorney at Law, on behalf of the Applicant

‘Jennings, Strouss & Salmon, by Thumas J. Trimble, on behalf
of Genstar Cement and Lime Company

Joseph B. Beckford, Business Manager, on behalf of Bullhead
City School Distriet No. 15

Rowland R. King, Ph.D., Superintendent, on behalf of Mchave |
Valley School District No. 16 .

BY THE COMMISSION

On January 7, 1982, Mohave Electrie Cooperative, Inc. {("MEC"), filed an application

with the Arizona Corporation Commission {"Commission") requesting a permanent increase

in its rates and charges for electric service. MEC further requested that the Commissiop

determine the "fair value” of its property -devoted to public service and set a fair and ,

reasonable return thereon.

MEC notified its customers of the application in accordance with ATC Rl14-2-105 by
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First Class U.3. Mail and filed a certification of notice with the Commission. Anplications |

requesting leave to intervene were thereafter filed by Mohave Valley Elementary School -
Distriet No. 168 ("MV3SD"), Genstar Cement & Lime Company ("Genstar"), and Bullhead City
Elementary School District No. 15 ("BCSD"). These applications were granted by procedural
entry prior to hearing. ' |

Pursuant to the above notice, this matter came on for hearing before & duly authorized

Hearing Officer of the Commission at its offices in Phoenix, Arizona, on May 26 and 27,

-1982. MEC, Genstar, and representatives of the Commission's Staff ("Staff") appeared and

were represented by counsel. MVSD and BCSD appeared by duly authorized officjals thereof.
Oral and documentary evidence was adduned by MEC, Stafl, Genstar, and MVSD. Public -
ststemen.ts taken in Bullh~ad City, Arizona, on May 24, 1982, were also transceribed and
made a part of the official record as were those wfitten statements which had been sub-
mitted by ’cﬁnsumers to the Commission.

NATURE OF MEC'S OPERATIONS

MEC is an Arizona nonprofit cooperative corpcration ergaged in providing electric
service 10 seme 14,000 customers in Mobave County, Arizona, pursuant to Certificates?f
Public Convenience and Neéessity {"Certificates") granted by this Commission. MEC's
service territory encompasses two separate portions of Mohave County. The larger of the

service areas lies east of Kingman, Arizona, and is sparsely populated. The second area

| consists of a strip of land along the Colorado River, inéluding the communities of Riviera

and Bullhead City, Arizona. MEC has experienced very rapid growth in the past few years.
Customer growth has been at a compoimd rate of 10% per year. While peak load and kWh

sales growth have been less than the customer growth, they are still substantially above the

national average.

MEC owns no generating {acilities of its own. It buys all of its power from the Arizona
Electric Power Cooperative ("TAEPCQ"), a "G & T" electric cooperative owned, in part, by
MEC. The rates charged MEC by AEPCO are also regulated by this Commission and were

recently established in Decision No. 53034 {May 21, 1832).
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PROPOSED INCREASE

MEC has proposed tariffs which would inerease revenues by some $l,8‘39,473 {based on
1980-8! usage) or 14.3%. The increase would be non-uniform with residential, small com-
mercial, and street lighting customers receiving higher percentage increases than would
large commercial, large po@er, and the newly segregated large irrigation customers.
Within these clustomer groups, the proposed inerease is greatest for th‘eAsAmaller customers,
although ’this result is somewhat ameliorated by MFC’s proposed "small user" residential
rate. |

In addition to overall general rate level increases, MEC procposes to institute expliéit

charges for various items such as service establishment, meter rereading, shop meter test-

ing, "NSF" checks, deferred payment plans, and "service availability.” Increases in existing

miscellaneous tariffs suzh as service re~establishment and reconneection, and certain meter
tests are also being sought by MEC. On the other hand, MEC has proposed to begin paying
8% interest on customer deposits. _

MEC’s proposed tariffs contain several changes in rate design. As was noted previously,
MEC hus suggested a "small user” rate for those residential customers whb use 1 ss than
708 kWh during each of four designated summer months. MEC has also filed tariffs for.an
experimental demand metered rate for large residential customers. Both tariffs &omd :
remove any kWh allowance from the increased customer charge. As propbsed, this tariff
would be limited to 500 customers. MEC hac separated its largest irrigation customers
from the present Large Power rate and has created a Lai'ge Irrigation schedule. This
schedule would contain both seasonal and diurnal time-of-use features.

MEC's last rate proceeding was in 1980 (Decision No. 50908). That Docket merely

4 restructured the existing rates .and did not provide any additional hase revenue to MEC.

Previous to the instant application, MEC received an increase in base rates in Decision
Na. 47419 (October 25, 1976). Any increase in the rates charged by MFC sinee 1976 has been

the direct result of purchased power pass-throughs and has not inured to the benefit of MEC.,
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TEST YEAR
The sglection of a test year, usually fairly straightforward, was complicated by the
desire of hoth Staff and MEC to set permanent rates which would take into consideration
MEC's ambitious 1982-84 construction plans. Although the year ending September 30, 1981,
was initially selected by MEC as its test year, MEC included in its revenue requiremehts
the interest and interest coverage associated with financing for property additions through-
out 1582. Staff adjusted MEU's operating results and rate base t-o be consistent with the
use of 1982 debt. The practical effect of these adjustments was the creation by‘ Staff of a

1982 test year and a December 31, 1982, rate base. Though coirmon elsewhere, the use of

non-histarical test year data murka somerwhat of a departure f rom Arizona preeedent. In

this instance, there is little alternative but to accept the Staff's analysis. To utilize 1982
interest in deriving revenue sequirements while ignoring 1882 opera‘ting results and invest~ r
ment would create a clear mismatch in data sets. On the other hand, eliminating any
consideration of the prospective financing requirements for MEC in this proceeding would
virtually guarantee that MEC would have to seek additional rate relief before the end of _
1982. Consrguently, the Commission will find 1982 to be a reasonable test yeur for purposes
of evaluating MEC's application herein.

OPERATING INCOME

The adoption of the Staf f'position-with regard to the selection of 1982 as the appropri~
ate test year also requires that we accept Staﬂ“’s caleulation of operating incoﬁxe for the
test period as set forth in Schedule FM-4 of Staff Ex. 6 (Revised).* In addition to using
MEC's 1982 data (both actual and projected), Staff has incorporated wholesale power
rates recently approved for AEPCO in Decision No. 53034. In summary, MEC's test year

operating income is as follows:

*The only difference between staff Ex. 6 as presented at hearing and the late-filed Staff
Ex. 8 (Revised) is the latter's use of actual AEPCO rates rather than Staff's pmposed
AEPCO rates.
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/ 1 Mohave Electric Cooperative, Inc.
| R 2 Operating Income Statement for the Test Year
} : (000's)
3 |
1 4 Operating Revenue: $14,142
| Operating Expense: '
54 '
6 Purchased Power $1,327
o&M | 1,645 1
7 ‘
8 Property Taxes - ‘ 542 A
o Other Taxes _ ' 60
Depreciation | ‘ 481 -
10 , ) - 5,%
i1 Total Operating Expense ' $14,055 2
Operating Income o v 87 |
12 p ng :
Mon-Operating Income : ' 7
13 peratine. |
TOTAL INCOME $ o4
14 : ‘ §
RATE BASE P

-t
wn

Both Staff and MEC offered exhibits on the original cost of MEC's property devoted - , )

16 ,
17 to public service. Moreover, for purposes of this proceeding, IEC agreed that its original i
18 cost rate base is & reasonable proxy for "fair value.” No party herein has suggested that ;
19 the "fair value” of MEC's property devoted to public service would be less than voriginal :
cost. '
20 . :
21 As presented in Schedule FM-2 of Staff Ex. 6 (Revised), the positions .f MEC and - .
' i
25 Staff relative to the determination of rate base are: L
23 .
24 4 - .
25 s ”
26 tee :‘ i
1
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MEC Staff Staff ,_
Requested Adiustments Recommenﬂatigps '.
Gross Utility Plant in Service $14,04 $3,402 17,417
Less: Aceum Dep. 3,583 569 4,152
Net Utility Plant in Service 10,431 2,834 13,265
Plus: ;
cwip 1,688 {1,688) 0
Capital Term Certificates 0 530 ' : 530
‘Working Capital o 1,292 (1,162) 130
.Lcwss:
Customer Advancesb for -~
Construetion 798 ¢ __798
TOTAL RATE BASE $12613  $ 514 $13,127

‘Staff properly eliminated CWIP from its rate base computation.

formula, like many other sucii "formulas” in use throughout the country, is s yuriEtioitiof

Decision No. ‘ 3/7 ;’Z ‘ -6~

Mohave Electric Cooperative, Ine,

Summary of Fair Yalue Rate Base

The difference between Staff's net plant figures and that of MEC is attributable to '
the former's incorporation of 1982 net property additions. Since this adjuétment included

most if not all of the dollars contained in MEC's CWIP account as of September 30, 1981, -

Staff further adjusted rate base by adding MEC's investment in Capital Term Certifi-
cates. These Certificates are analogous to compensatihg bank balances and could be
sccounted for either by inclusion in rate base or by increasihg the effective cost of long-
term debt. There has been no objection to Staff's proposed treatment of these Certificates)
and it will be adopled for purposes of this proceeding.

The most significant rute base issue between Staff and MEC involves working capital.

MEC has utilized the "formula" method previously sccepted by this Commission. This

the old "45 day” cash working capital formula developed over 40 years ago by the Federal 4
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Power Commission. Staff conducted an analysis of MEC's balance shieet as well as the
actual "leads" and "lags;' in the receipt of revenues and the payment of expenses. The
"balance sheet” methpd and lead-lag study are generally considered to be more accurate
than the "formula” method, although problems in their uniform application from case to
case often mitigate against use of these methods and in favor of the simpler "formula.”
In this instance, the Commiﬁsion is satisfied thatismff has properly determined working
eapital. | h \
RATE OF RETURN

A fair and reasonable rate of return for a cooperative such as MEC does not invalve
the same chnsiderations as would a similar determination involving an investdr owned ‘
utility. All the vexpert witnessés agreed that return on equity (aiso referred to as "margins")
and even the nominal rate bf return on rate base have little independent significance. MEC ;
requires aceess to the credit markets on a regular basis. This is necessary to fihance both
projected system expansion and to refinance prior obligations as tﬁey mature. MEC's two
most economival sources of capital are the Rural Electrification Administration ("REA")-
and the National Rural‘ Utility Finance Corporation ("CFC"). REA and CFC condition these
loans on the attainment by the borrower of specified interest eovefage ratios or TIERs.

The present minimum TIER requirement of REA and CFC is L5. However, the rate of

return witnesses of MEC and Staff testified that MEC should achieve more than the minimur

necessary level of TIER. Staff recommended that a TIER of 2.0 would be sufficient at the
present time, although it conceded that MEC's long-run TIER should be improved from that
level. MEC presented testimony that a fast-growing compény such as MEC should set

rates based on a TIER of 3.0. A representative from CFC eoncluded that cooperatiyés

would face increasing competition for funds in the private market, and that their financial
fitness would be judged by the same criteria as investor owned utilities. In the case of MEC,
this would require a TIER of 2.5 to 3;0. The witness also noted that in the future, members

of CFC (which will be the major source of new credit for cooperative utilities) could be

ranked by their relative contribution to the collective TIER of CFC, and the interest rate
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on member loans determined accordingly. At present, CFC's financial condition is such

that it can no longer be lenient to those :nembers in default of their TIER requiremehts.

Pur g Sy el S R PR KAy

MEC's TIER is the lowest of the six major enoperatives in Arizona. Its TIER for 1981 :

L I - B ad

was 1.2, and in 1980 it was only .857. Although the restructuring of rates in 1980 appeared ‘
to tempaorarily improvevMEC's financiai situatipn, TIER for 1982 will, in the absence of rate

z-élief, be less than 1.0. Since MEC's relatively strong 1979 year could no lbnger be cbnsidered
in REA's and CFC’s caleulations (the average of the hest two out of the three most recent

fiseal years), MEC would no longer be eligible for these loans. With furds barely able to

O W QX

cover its current interest charges, any nther financing would be out of the guestion. System
10 || expansion would come to a halt and lawful obligations could not be paid when, due. Notably..
11 even should MEC receive the full amount of the requested increase, TIER will not suffxcxem.’y 1
12 I improve in 1982 to prevent a technu.al default by MEC with REA and CFC.

13 Under the circumstances set forth above, it is clear that MEC .s in eritical neéd of

14 || rate relief. Staff has recommended rates which, in our opinion, would result in MEC -

T T

15 || keeping its head barely above water for a few months before filing for the additional relief

16 | which will be required. Since MEC will also be in technical default of its REA and CFC
17 3 obligations by the end of this year, it is necessary for MEC to convince these organizations

18 . that it is on the path to long-term financial solveney. The minimum Jong-term TIER

1% ) recommended by any witness herein was 2.3. The Commission believes that this minimum

20 ‘ long-term goal can be achieved without placing an excessive burden on MEC's ratepayers.
21 {] One further point is relevant in this regard. MEC has included $32,000 in interest
22 I associated with a transmission line dedicated to scrving the Hualapai Indian Reservation, a
3
|

Y

line which presently produces no revenue. Staif has likewise included this interest in its -

24 | calculations of TIER. The Commission believes that both parties erred in effectively

235 i asking MEC's ratepayers to pay for plant which is not used and useful, will not be used and

26 i; useful, and was never intended to be used and useful in the provision of eleetric service to

27 ! sueh ratepayers. MEC has recognized this inequit;y by excluding the transmissiop line from
28 || rate base and proposing to segregate all expenses and revenues assoeiated with the line.
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1 | These gestures are meaningless if ratepayers must still provide TIER coverage for this . -
2 lnvjestmeut. Therefore, the Commission will eliminate the $32,000 interest expense from
3§ the calculation of TIER and rate of return. |
4 With the above adjustinents, the fair and reasonable ratc of return on the *fair value"
51 of MEC's proée;-ty‘ is 9.6%. This return will permit M:C to achieye a ’I‘lER slightly abave ;
6 || 2.3 for the remainder of 1982 (although probably not 1.5 for the entire year) and clese to 2.3
70 for 1983, based on current projections of sales, expenses, and interest. As MﬁC's consﬁuc—
B || tion outlays lessen in the mid i980’s, TIER should improve further or at least not signifi- " N ,
9 cantly deteriorate. 'l‘hus, MEC would achieve some stability in base rates while increasing
10 || its TIER and margins to acceptable levels consistent with projected long-term growth
11 ‘within its service territory. i
12 RATE DESIGN "
13 - MEC has propose’dvseveral innovative rate changes in the instant proceeding. The
14 }| "small user” residential rate and separate large irrigation schedule are opposed by Staff. ‘
15 §i Likewise, Staff has taken exception to certain aspects of MEC's commercial and large )
16 || power tariffs. On the other hand, Staff supports the increase in the residential customer 3
17 || charge to $12.80 and the elimination of all kWh from that charge. Staff also agreed witt; 9
18 || the experimental demand rate for large residential customers. However, Staff did includ;' ;
19 {| the higher customer related metering costs in tfae customer charge for that experimental
20 || rate. |
21 Both Staff and MEC based their respective rate designs on the results of a cost of
22 || service ("COS") study. While these analyses differed on various details, the differences
23 || were not significaant. Costs are functionalized and attributed to customer (weighted and 4
24 unweighted), demand (coincident and non-coincident), and energy components. The trans-
25 |l lation of the resulting figures into electric rates is yet another matter.
‘ 26 MEC did no separate analysis to cost justify its "small user” rate. The 700 kWh limita-
\ 27 || tion applied only to summer usage even though there was no significant seasonal variation
28 [ in COS. MEC assuined that such small customers had higher load factors than residential \
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class peak and evidence a low load factor. In the absence of 8 more detailed study of this
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vet another category of end use pricing. The introduction of an ineentive for shifting

aue requirement found appropriate herein. Staff's rates generally favor high load factor
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customers as u whole but based that assurnption on data developed by Arizona Publie ServicJ
Company ("APS"). There is little comparison between MEC and APS. Their seasonal cost
variations, differing service territories, and customer demography are greatly different. »
Under MEC's propasal, the summer weekend resibdeﬁt of Bullhead Cfty or Riviera would

receive a discount on his usage even though he might well be contributing to the system or

subgroup, the Commission will not adopt the proposed "small user” rate.
The vame conelusion applies to the proposed large irrigation rate. The seasonal differ-

ential does not appear to be cost justified. Moreover, the Commission is hesitant to ereate

demand o of f-peak periods on a diurnal basis is more properly grounded in COS principles.
Although MEC believes that the greatest potential for shifting is in the agricultural sector,’
‘the téstimony of the intervenors herein would appear to indicate the oppesite. Consequenﬂ)J,
the Commission will reject the proposal to crez_ate a separate irrigation rate. However, the
Commission will require tﬁat MEC develop and propose an orf-peak rate applicableA to all
its large powerv customers within twelve months of the effective dat‘é of this Decision.
Staif's rate design is superior to that proposed by MEC iﬁ three major respects. St;aff
has proposed a customer charge for every rate schedule. Staff has translated its COS study
directly into its rate design without significan* subjective modification. Staff has utilized

voltage level variations while avoiding seasonal distinctions. For these reasons, the Com-

mission wiil accept Staff’s rates except as necessarily modified to reflect the greater reve-

customers because Staff has included all margin requirements in the customer and demand
charges. While this does tend to promote earnings stability, MEC has warned that some
margin should also be included in the energy charge. Since most of MEC's customers are
not demand metered, the point is somewhat academic. However, the Commission will adjust
the Staff proposed rates by placing the incremental margin (above that recommended by

8taif) in the energyv charge.
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1 Although Staff did not particularly indorse MEC's miscellaneous charges (both new and E
2 vincreased), Staff did agree that the-~ items had & cost to MEC and should be charged tb ﬁ
3 i those customers creating that cost. The implementation of these charges is consistent with %
4 || the Commission's policy of unbundling utility rates and will be approved herein.
5 Staff has also advocated a new method of caiculating MEC's burchased power adjust-
6 || ment charge. Rather than charging the same amouni month after r-nth and accumulating
71| the overcollections‘(undercollections) in & suspense account, Staff’s recommendation would i
8 || institute a wionthly adjustment formula which would be self-correc‘ting in the succeeding :
9 || month. Staff’s proposed adjustment clause would also tract actual purchased power costs .'
10 bétter than MEC's present procedure. The Commission has previously approved a similar
11 § monthly adjustment for AEPC'Q, and so it is fogical to adopt such a méehanism at the retail
) 12} distribution level. In recognition that this new type of purchased power adjuster may
13 || require some careful rewording of MEC's present tariff language and the development of
14 )i neccssary monthly estimation procedures, implementation of the Staff recommendation will )
15 || be delayed until MEC's January, 1983 billing cyecles. At that time, anj balance (deficit) in
iﬁ MEC's purchas: d power "bank" w}ll be amortized through the new puréhased power aqjuSt- 4
‘17 || ment clause over the succeeding twelve month period. ' :
| 18 l AUTHORIZED INCREASE
19 | The application of u 9.6% rate of return to MEC's "fair value” rate base produces
20l operating income of $1,260,000. This is $1,166,000 more than MEC's test year income.
21 z Multiplying this deficiency by the agreed upon conversior factor of 1.042 results in a re-
22 II quired increase of $1,215;000 or approximately 8.6%. Since both the requested dollar and
23 || percentage increase previously described were based on & different data set than the
24 l! revenue increase authorized herein, d'rect comparisons can be misleading. However, on an

25 || adjusted per kWh basis, the arthorized increase is approximately 58% of MEC's request.

- 26
27 ‘ The Commission, having considered the entire record herein and beiryg fully advised in
28 ' the premises, finds, coneludes and orders that: o 1 J
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FINDINGS OF FACT

1. MEC is an Arizona non-profit corporation engaged in providing electric service
to {he public within portions of Mohave County, Arizona, pursuant to Certificates granted
by this Commission.

2. OnJdanuary T, 1982, MEC filéd an application with the Commission requesting a

permanant increase in its rates and charges for electric service, and that the Commission

reasonable rate of return thereon.

offices in Phoenix, Arizona, on May 26 and 27, 1982.
4. For 1982, ME("'s adjusted operating revcnue is $14,142,000; jts adjisted operating
expense is ‘$l4,055.000; and its net income before interest expense is $94,000.

3. The "fair value” of MEC's property devoted to public service as of December 31,

1982, is $13,127,000.

15
16 1

, "{air value” of its property devoted to public service.

6. A fair and reasonable rate of return on the "fair value" of MEC's property uevoted

to public service is 9.6%.
7. An increase in operating revenue of $1,215,000 (based on projected 1982 sales) is’

necessary in order to permit MEC the opportunily to earn a 9.6% rate of return on the

8. The rates and charges for electric service proposed by MEC would produce a rate

‘
t

i of return on the "fair value" of MEC's property devoted to public service in excess of 9.6%.

5 _ ‘
$§ herein are properly based on the cost of providing such service.

I
{
]
‘ . - -
i the proposal to pay 6% interest on customer deposits will properly attribute cost {savings)
{
1 responsibility (benefits) to those customers who cause such costs {(savings).

!

1

9. The rates and charges for electric service proposed by Staff and ss modified

10. The rates end charges propc sed by MEC for establishment of service, re-establish-
" ment of service, reconnectic.) of service, meter rereads, meter tests, NSF checks, deferred

payment balances, ami service availability (as set forth in Schedule H-3 of MEC Ex. 2) and

3. Pursuant tn notice, a public hearing on the application was held at the Commission'?

et
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{l. The purchased power adjustment mechanism proposed by Staff will better track
costs and will prevent the aceumulation of overcharges {undercharges) for purchased power.

CONCLUSIONS OF LAW

. MEC 1s n pubhie service corporation within the meaning of Article XV, Section 2
of the Arizona Constitution,

2. The Commission has jurisdiction over MEC and of the subject matter of this
proceeding. |

3. The rates and charges for electrie service proposed by MEC are unjust and un-
reasonsbie. | ‘ v |

4. The rates and charges proposed by Staff as modified herein are just and reasonable.

3. The rates and charges proposed by MEC as set forth in Finding of Fact No. 10,
hereinabove, are just and reasonable. |

6. The purchase power adjustment mechanism proposed by Staff is just and reasonable}

ORDER
- IT IS THEREFORE ORDERED that Mohave Electric Cooperative, Inc., bé,rand the
same is hereby, authorized and direéted to file with the Commission rates and charges in
conformance with Findings of Fuct Nos. 9 and 10 and Conclusions of Law Nos. 4 and 5, ‘
hereinabove. |
TS FURTHER ORDERED that the rates and_charges authorized herein shall be

effective for all service provided on or after September 1, '1982, except as hereinafter set
forth.

IT IS FURTHER ORDERED that the purchased power adjustment mechanism pr‘oposed‘
by Staff and approved herein shall become effective January 1, 1983.

IT IS FURTHER ORDERED that Mohave Electrie Cooperative, Inc., notify each of its
customers of the increased rates and charges authorized herein by First Class U.S. Mail bn

or before September 1, 1982,

e B et
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| [ ) 1 IT IS FURTHER ORDERED that Mohave Eleetric Cooperative, Ine., shall file an
‘ 2 || "off-peak" tariff schedule applicable to all customers served under the Large Power r;te
x|l within twelve months of the effective date of this Opinion and Order.
4 IT IS FURTHER ORDERED that this Opinion and Order shall become effective
& | immediately. | |
8 BY ORDER OF THE ARIZONA CORPORATION COMMISSION
Y % |
8 ' : EQ&BNM
COMMISSIONER i COMMISSIONER
i IN WITNESS WHEREOF, I, TIMOTHY A. BARROW,
o] . e o mave. pepaunto set my hang and caused
11 - tha ufficial seal of this Commission to be affixgd at
the Capitol, jn the City of Phoenix, this _@d&y
12 . 19&_;2.
13
14 - A. BARROW
15 ‘A Executi¥e Secretary
16
a7
i8
19
20
21
| 22
23 i
24
25
26
27
28
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IN THE MATTER OF THE APPLICATION OF )

MOHAVE ELECTRIC COOPERATIVE, INC., AN )

ARIZONA NON-PROFIT CORPORATION, FOR A ) DECISION NO.
) ;
)

OPINION AND ORDER

DATES OF HEARING: July 11, 1990 (Public Comments)
July 25, 1990 (Hearing)

PLACES OF HEARING: Bullhead .City, Arizona (Public Comments)
Phoenix, Arizona (Hearing) .

PRESIDING OFFICER: ‘Beth‘Ann Burns

IN ATTENDANCE: . Marcia Weeks, Chairman
‘ Renz D. Jennings, Commissioner

APPEARANCES: . . ‘Mr. Charles D. Wahl, Attorney at Law, on behalf
of Mohave Electric Cooperative, Inc.;

Mr. K. Justine Reidhead, Staff Attorney, on
behalf of the Residential Utlllty Consumer
Office;

JENNINGS, STROUSS & SALMON, by Mr; Glenn J.
Carter, on behalf of Chemstar, Inc.; and '

Ms. Elizabeth A. Kushibab, Staff Attorney,

Legal Division, on behalf of the Arizona
Corporation Commission Staff. ’

BY THE COMMISSION:

Mohave Electric Cooperative, Inc. ("MEC", "aApplicant", or

"Company") is an Arizona non-profit cooperative corporation engaged

in the business of providing electric service to the public in




v o 2.0 o b~ D H

(SRR SIS SRR SRS CRNY NN SN NN N S N R R ST R R T
m{_\:mmpumpommqmmpmm}—‘s

" this matter was granted to the Residential Utility Consumer Office

'(“RUCO") and Chemstar, Inc.

 Ex. S-3 (revised staff Report); and Ex. R-5 (revised schedules).

DOCKET NO. U-1750-89-231

various portions of Mohave County, Arizona, pursuant ﬁs authdri{fi;
granted by the Arizona Corporation Commission ("Ccmmissioh“).

On September 9, 1989, MEC filed with the Commission an
application for a pérmanent increase in its rates and charges. Thé
application was revised by filings dated November 8, 1989, April 9;
1990, and May 9, 1990.

By Procedural Order dated November 9, 1989, intervention in

By Procedural Order dated May 29, 1990, the hearing in this

matter was scheduled to commence on July 25, -1X990. The hearing was

held as scheduled.

Following the conclusion of the hearing, MEC and RUCO Submitted
lg%géfiled exhibits on July 27, 1990 to reflect‘a conseﬁsus reachéd‘
on certain issues. Staff submittea revised’exhibi@s on August 1,
1980, August 7, 1990 kand September 14, 1990. The late-filed
exhibits should be marked and admitted into evidence as follows:

Ex. MEC-10 (proposed rates revised) and Ex. MEC-11 (TIER forecasts);

DISCUSSION

Applicant provides electric utility service to approximately
22,000 customers located in two separate portions of Mohave County, |

Arizona: a large, sparsely populated area east of'Kingman,,Arizonalvw

and a rapidly growing area encompassing Bullhead City and Riviera,

£$7/72.
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‘current rates and charges for electric service were,appfoVed by the’

DOCKET NO.. U-1750-8%9-231

Arizona. As an electric cooperative, MEC purchases all of its power

requirements from Arizona Electric Power Cooperative, Inc. MEC’s

Commission in Decision'No. 53174 (August 11, 1982).

This case comes before the Commission uéon application of MEC
for authority to permanently increase its rates and charges. Based
upon its anélysis of operating data for ths test year ended July 31,
1989,‘MEC initially requested approval of rate scheaules whish would
yield $1,803,775 in additional gross_annual revenuss, a 7% increase.
As revised to reflect the settled issues, discussed below,'MEC»is
now requestiﬁg a‘revenue increase of $1,497,840,‘or 5.62%.

Staff scnducted an investigation of the applicatibn and, in the
Staff Report filed Juiy 3, 1990, recqmmended a revenue increase of
$$%0,699, or 1.73%. Taking into account the settled matters, Staff
currently supports a $585L762 increase, or 2.2%.

RUCO has presented.a range within which it believes the.revenue
increase should be determined. Initially, tﬁe range pro?ided for an
increase from $1,118,858 to $1,199;330, or 4.2% to'4.8%.. Upon
revision to incorporate the settléd issﬁes, the range became
ssas;séo to $767,162,4or 2.6% to 2.88%.

The settled issues referenced above result from a consensus
reached by the‘parties just prior to the hearingvih this matter.
The conssnsus essentially represents acceptance of the Staff Report

and covers a substantial portion of the case.

57172
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- revenue requirement is the level of revenues necessary for MEC tol.

DOCKET NO. U-1750-89-231

(f>

.With regard to determining the revenue requirement, no issue.
remain in dispute as td the quantification of rate base. Applicant
has accepted Staff’s proposed original cost rate base valuation of
$26;742,431; Since MEC has elected'not tb submit a reconstruction
cost new rate base, the ofiéinal cost rate base of $26,742,431 will
be used as the fair value réte base for ratémaking purposes.

Applicant and RUCO have accepted Staff’s adjustments to the
test year income statement, including the adjustments to réflect the
effects of customer gfthh. The adjustﬁents subject toybthé
consensus a?e reasonable and should be adopted. |

The pafties have further reached agreement that: MEC’s base
rate for purchased power should be $6.065798 per KWH; MEC’s share-of
tpe Arizona Electric Power Cooperative, Inc. ("AEPCO“) refuﬁd
a;;EAQed by the Commission in Decision No. 56803 (January 31, 1996)
should be passed on to the Cbmpany's customers through a 3 mill
credit per KWH; and MEC should include an addendﬁm to its monthly
purchased power adjustor fiiing to repdrt for 'each month tﬁe’amount
refunded, the balance of the refund, and the amount of interest
earned on the unreﬁunded‘balance. The Commission finds that the
agréement is feasoﬁable and should be adopted.

The only unresolved issue affecting the calculation of the

!

v

maintain an appropriate times interest earned ratio ("TIER") and|

equity ratio.
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With regard to rates and tariffs matters, one issue remains in
dispute.' Staff has accepted Applicant’s proposed distribution of

the revenue increase among the customer classes, whereas RUCO favors

~an alternative allocation. The parties have agreed upon Applicant’s

proposed rate design, which includes the following changes: .

L reduction of the residential monthly service charge from
$12.00 to $9.50 per month; —

. ‘revision of the optional demand rate for residential and
small commercial customers;

. expansion of the small commercial tariff to include
customers with demands up to 100 KwW; - - -

®  establishing a new rate for irrigation customers; and

o establishing separate rates for MEC’s three large contract
customers. ’

The rate structure supported by the parties is reasonable and should

be adopted.
THE TIER AND EQUITY RATIOS

’At July 31,'1989, Applicant’s actual capitalization consisted
of'68.26% debt and 31.74% equity.  The ten-year eqﬁity‘management

plan Applicant submitted for the Commission’s consideration in this

- proceeding contemplates raising the Company’s equity ratio to 45%

within four to five years. The objective,qf»raising the equity
ratio would_be to improve the capital structure and thereby enable
the Company to attract financing for its construction program from
sources other than the Rural Electrification Administration (ﬁREA“)

and the National Rural Utilities Cooperative Financial Corporation

— 2 -
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‘measure of a company’s earnings capability. The net TIER is

DOCKET NO. U-1750-89-231

("CFC"). Applicant is concerned that the REA ahdACFC’may reduqu
available funding or increase the interest rates. “

Acéording to 'Appliéant, an integrai step in thev equity
management plan is achieving a net TIER of at leaét 2.69." The
Company believes that a 2.69 TIER would provide sufficient earniﬁgs
to ﬁaintain its séund financial éondition, provide reliable service,
respond to rapid system growth, stabili;e ‘ratés at the lowest
overall long-term costs to its member-cﬁstomers, improve its equity
ratio, and rotate capital crgdits to its member-customers in a
meaningful cycle.2 As reviéed, Applicant’s $1,497,846 rate_gequest
would produce the earnings required to achieve the targeted intérest

coverage ratio in the late-1990’s.

RUCO disagrees with Applicant’s plan to reach a 45% equity
réﬁio*within a four to five-year period. It is RUCO’s posiﬁion that
the equity component should instead be raised to between 35% and 40%
of total capitalization; with some consideration given to adopting

a flexible capital credit rotation policy so that the correct equity

1 . . . . .
An interest coverage ratio, or TIER, is a common financial

calculated by adding the total margin and the interest expense on
long-term debt, and then dividing by the amount of the interest
expense. The operating TIER is calculated by dividing operating
income by interest expense. '

2

Under the capital credit system, a cooperative’s margin isl..
allocated or credited back to its members in proportion to each. .
member’s patronage or revenues. The credits are maintained on the
cooperative’s books until its financial condition allows the refunds|
to be made. ’

Sy

$7/ 72
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ratio can be maintained when the Company’s margin fluctqates. RUCO
contends that moving toward a ratio of 35% tb 40% would comport with
the principles of continuity and gradualism. The upper end of the
range RUCO sponsored fof the rate increase is intendéd to produce a
2.14 net TIER and a 37.5% equity ratio in about five years;

The revénue increase recommended by Staff is calculated to
allow MEC tb maihtain a net‘TIER of 2.00, ﬁith a net debt service
coVerage ratio ("DSC") of 2.09. Staff contehds‘that a 2.00 net TIER
is appropriate for‘the Company. In support ofvitsAposition, Staff
has observed that the long-term debt financing provided by £he REA
and CFC only requires a cooperative to maintain é 1.5 net TIER and
a>1.25 DSC,.as’an average of the best two of the last three qalendar
years of~opefations. In Staff’s opipion, little incéntive‘exi;ts-to
pg§§ue'coverégé ratios significantly higher than the minimums since
neither the CFC nor the REA reward finéncially strong coneratives
with lower interest rates than those chargéd'other companies.

The issue before the Commission is the extent to which the rate
relief granted in fhis proceeding‘shoﬁld include revenues intended
to augment MEC's'earnings and thereby ipcrease itS-TIER ratio and
equity capitalization. The Commission finds that the weight of the
evidence fails to substantiate the reasonableness of or need for a
revenue allowance in the magnitude suggested by either MEé or RUCO.

The primary objective underlying Applicant’s proposed move

toward a higher coverage ratio and equity component is enhancement

7 DECISION NO. f7/7’L
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would in the next month subnit a request to REA and CFC for
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of its financial posture and ability to attract capital from sources!

{
!

other than REA and CFC. However, the record evidence does naf
establish a need for MEC to actually seek alternative financing. At

the time of hearing) Applicant’s witnesses anticipated that MEc

financing its 2-year construction program. The Company’s testimony

has suggested no obstructions to procuring that fiﬁancing and

expresses hope that the funds will be obtained without having to
approach another source. There is no indication in the record that
the Company will be unable to secure REA and CFC finéncingtunless
its proposed 2.69 TIER:is attained. There is also no certainty that

REA and CFC will drive codperatives into the capital market bffi

increasing interest rates or restricting the availability of debt.
Absent evidence establishing more than a rémote possibility that it
will be necessary for MEC to obtain alternative financing in the
near future, the record failsvto convince ﬁhe Commission that a
revenue allowance in excess oflstaff’s recommendatién is warranted.

The $585,76é increase recommended by Staff is the level of rate
relief necessary for Applicant to meetvits operating costs, provide
reliablé electric utility service, and accrue sufficient éarnings to
maintain iﬁs financial-integrity while cycling capital credits to

its member-customers. It produces a 2.00 net TIER for the adjusted

| | 8 DECISION No. ~ //7& |
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test year,3 which is slightly higher than the coverage ratios MEC

has recently experienced.‘ It will provide a reasonable return on
fair value rate base and should be approved.

REVENUE DISTRIBUTION

The remainingbissue'for the Commission’s determinaﬁion is the
appropriate distribution of the authorized revenue requirement among
the customer classes. Traditionally, the most widely accepted
measure of reasonable utility rates\and rate relationships is cost|
of service. Through a cost of service study, allosation raties are

developed to identify the proportionate responsibility of the|

various customer classifications for the utility’s investment,

revenues, and expenses. The realized rate of return undervpresent
rates is then calculaﬁed for each class and its relative rate-of
reguru performance is considered, along with other >intangib1e
factors, invdistributing the revenue requirement.

Applicant performed a class cost of service study.using a

functionalization, classification, and allocation approach. The

study is a product of load data for other utilities and the judgment

of its expert witness because Company-specific information is

: On rebuttal, the Company presented a' forecast which

estimates that for the 12 months ended June 30, 1991, the revenue|
increase recommended by Staff would produce a net TIER of 1.85. The
2.00 net TIER calculated based upon adjusted test year results,
however, is the relevant number.

¢ At the end of the test year, the Company’s net TIER was

approximately 1.80 (Ex. A-2, Sch. 3). At year-end 1989, it was 1.77
(Ex. A-8, p. 3) '

9 bECISION No. =S5 /172
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therefore, RUCO’s proposal that Applicant’s cost of service study be
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-t

study, a higher than average percentage increase would be allocategi}
to the residential, small commercial, and lightiné classes. Staff
has accepted”this fevenue distfibution;rbut recommends that MEC be|
directed to impleﬁent a load research program for its systemn.

. RUCO has criticized that portion of Applicant’s cost of sérvice
study which allocates demand-related costs to the customer classes.5
In RUCO’s opinion, the demand allocation factors used in the study
were improperly derived from load characteristics which had been
estimated by Company witness Neidlinger based in part upon judgment
and in part upon actual information he had in the past revieQed for
the Arizona Public Service Comp%ny ("APS"), Tucson Electric Pﬁwe
Company, and Texas Eleétric Utilities Company. RUCO conténds that
thEpﬁe of actual data for APS alone would be more‘appropfiate, but
that load data specific to MEC would most clogely reflect theractual

cost responsibility of the Company’s customer classes. It is,

modified to reflect the APS demand-related data and that Applicaht
be directed to implement a load research program to develop MEC-
specific dataAfor future rate cases. Under RUCO’s revision to the

Company’s cost of service study, the small commércial, “large

5

) The demand-related portion of the purchased power costs is
the single largest expense item incurred by MEC.

10 DECISION NO. ‘57/7‘2—’
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commercial and industrial, irrigation, ahd(lighting classes would
sustain an above-average percentage increase.

The Commission agrees with Staff and RUCO that actual load data
for MEC’'s own system wbﬁld be the preferable basis for détermihing
the revenue respdnsibility of each customer class. The rapia growth
in the Bullhead City vicinity>of the Company’s service territory has
produced a customer baSé of sﬁfficient size tp war;ant the
performance of load researéh.~ We will direct MEC to implement a
léad reséa:ch program and.base its class cost of service study in
tﬁe next case on the resultant data.

For purposes of’this proceeding, the Coﬁmiésion willyreject the
Company’s cost of service study as beiné suspect and not éusceptible
to an evaluation for reasonableness. While surrogate'daté and thé
eiifdise of judgment caﬁ be appropriaté elements in é study,
Applicant has completely failed to document, support, or explain the
combination of judgment and gata for other utiiities which it relied
upon for cost of servicevpurposes.

- We will also reject the revenue distributioh proposed by RUCO.
While its\ treatment of demand-related costs 1is better founded;
RUCO’s proposal in other areas adopts the Coﬁpany's rather nebuldus
study and contemplates greater errall shifts in the revenue
responsibility of the customer classes. We are pot,persuaded that

any such shifts should be effectuated until actual, MEC-specific

NECTSTON NN 57/72. |
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load data becomes available in the next case to provide-guidance ?rg}
the direction and magnitude of any needed realignment. ”

The Commission, therefore, finds it appropriate in this case to
maintain the proportionate revenue responsibility which.cﬁrrently
ekiste between the clasees. We will approve a revenue distributien
which allocates an average percentage increaee of 2.34%’topthe
customer classes.® |

From a billing perspective, the 2.34% revenue increase
ailocated to the residential class will be effsetvby the reduction
in the monthly service charge from $12;00 tek$9.50 per_month:l As a

result, approximately 82% of the residential class (those customers

using up to approximately 1,000 KWH per month) will experience a
overall decrease in tneir monthly bills.
L * * * * * %
Having considered the entire record herein and being fully
advieed in the premises, the Cemmissien finds, concludes, and orders
that: |

"FINDINGS OF FACT

1. Applicant is an Arizona non-profit cooperative corporation

engaged in the business of previding electric service to the public

6

The 2.20% authorized increase in gross annual revenues,
when distributed to the customer classes exclusive of the %"other
revenue" category, equates to an average rate increase of 2.34%.

12 DECISION No. = /772
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in various portions of Mohave County, Arizona, pursuant to authority
granted by the Commission.

2. On Septembe: 9, 1989, as revised by filings dated November
8, 1989, April 9, 1%%0, and May 9, 1990, MEC submitted to the

Commission an application for a permanent increase in its rates and

- charges.

3. Notice of the heariﬁg in this matter was auly provided td
Applicant’s customers. |
4. The hearing in this matter was held on the dates indicated
abgve.
| 5. The following 1ate-filed‘exhibits should be admitted into
evidence: Ex. MEC-10 (proposed rates re§ised) and Ex. MEC-11 ETIER
férecésts); Ex. S§-3 (reviséd Staff Report); and Ex. R-; (reviéed
sg?p@ules). |
| 6. The‘consénsus reachéd by the’parties, as reflected in EX.
S-3, is reasonable and should bé adoptéd.
7. Aéplicant’s fair value ’rate base is determined to be
$26,742,431, which is the same as its original costvrate base.
| 8. The weight of the evidence fails to substantiate the
reasonableness of or need for granting a revenue allowance 'in the
magnitude suggested by eithér MEC or RUCO to augmenf the Company's

earnings and ‘thereby increase its TIER ratio and equity

capitalization.

13 DECISION NO. J : /7LZ‘
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provide reliable electric utility service, and accrue sufficient
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9. The recofd.evidence does not establish‘a need for MEC Yﬁa
actually seek financing from sources other than the REA and CFC. |

10. Absent evidence establishing more than a remote
poséibility that it will be necessary for HEC to obtain alternative
financing in the near futufe, the record fails to conyince the
Commission that a revenue allowance in excess of Staff’s
recommendétion is warranted.

11. Thef$585,762 increase recqmmended by staff is the levél of

rate relief necessary for Applicant to meet its operating costs,

earnings to maintain its financial integrity while cycling capital
credits to its member-customers.

12. The rates and charges appfdved herein wili‘prodpce a ﬁet
operating income of $2,297,218, for a return of 8.59% which is a
fair énd reasonable return on fair value rate base, and a net'TIER
of 2.00 which is‘reésonable for MEC at this time.

13. The authorized increase in gross annual revenues is
$585,762, or 2.20%. |

14. Actual 1load data for the Company’s systen is the
preferable basis for determining‘the revenue responsibility of each
customer class.

15. Applicant’s cost of service study is suspect and not

susceptible to an evaluation for reasonableness because the Companyi:

has completely failed to document, support or explain the

7172
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combination of judgment and data fdr pther utilities which it relied
ﬁpon for cosﬁ 6f service purposes.

16. The revenue distribution proposed by RUCQ adopts, in part,
the Company’s rather nebulous study and contemplates greater overall
shifts in the revenue :esponsipility of the customer classes.

17. No significant ‘shifts in .the proportionate revenue
responsibility of the classes should be effectuated until actual;
MEC—specific load data becomes available toAprovide guidanpe,on,the
directiop and mégnitude of any needed realignment.

| 18; It is appropriate in this' case to maintain ‘the
proportionate revenue responsibility which currently exists between
ﬁhe classes.

19. A revenue' distribution which allocates an average

percentage increase of 2.34% to the customer classes is reasonable.
EI‘-&".':‘{ v ’ ' . ’ ’ ‘

CQNCLUSIONS OF LAW

1. Applicant is a pﬁblic service corporation within the
meaning of Article XV of the Arizona Constitution and A.R.S.
Sectipns 40-250 and 40-251.

2. The Commission haé jurisdictiqn over Applicant and of the
subject matter of the application.

3. Notice of the application was provided in the manner
prescribed by law.

4. The rates ana Charges proposed by Applicant are not just

and reasonable.

ST

15 DECISION NO.
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5. The rates and chargeskauthorized herein are just a{f}
reasonable and should be approved.

6. A base‘raté for purchasedkpowef of $0.065798'per KWH
should be approved. |

7. MEC’s share of the AEPCO refund shéuld be p;ssed on to its
customers through a 3 mill credit per KWH and MEC should be directed
to include an addendum to its monthly purchased power adjustor
filing to report for each month the amount refunded, the baiancé‘of
the-refund, and the aﬁount of interest earned on the unrefunded
balance.

8. MEC should implement a 1load research program for its

system, develop and submit for Staff approval its plan for F
program‘within six months from the effective date of this.Decision,
aﬁd~base ité class cosﬁ of service study in the next ra£e.case'on
the resultant data.

ORDER

"IT IS THEREFORE~ORDERED that MEC is hereby directed to file oﬁ
or before December 31, 1990 revised rate schedules setting forth the
rates and charges .contained in Exhibit A, attached hereto and
incorporated herein by reference, and the rates and charges for
other services subject to thé consensus approved herein.

IT IS FURTHER ORDERED that the above rates and charges shall be
{

N

effective for all service provided on and after January 1, 1991.

S /774
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IT IS FURTHER ORDERED that MEC shall notify its customers of
the rates and charges authorized herein and the effective date of
same by means of an insert in its next regular monthly billing.

- IT IS FURTHER ORDEREb that MEC’s base rate for purchased power

- is hereby established at $0Q065798 per KwH.

IT IS FURTHER ORDERED that a credit of $0.003 per KWH shall be
applied to customer bills until MEC has refunded its share of the
AEPCO refuhd and the interest earned on the unrefunded balance.

IT IS FURTHER ORDERED that MEC is hereby directed to include an

~addendum to its mdnthly purchased power adjustor filing to report

for each month the amount of the AEPCO refund passed on to
customerg,‘the remaining balance of the refuﬁd, and the amount of
interest earned on_thé_unrefunded balance.

v, IT IS FURTHER ORDERED that MEC is hereby directed to implément

a load research program for its syétem, develop and submit for Staff

approval its‘plén for the program within six months from the

effective déte of this Decision, and base its class cost Cf’service
study in the next rate case on the resultant data.' ‘

IT Is FURTHER ORDERED that the following late-filed exhibits
are hereby admitted into the record for this.proceeding: Ex. MEC-10

(proposed rates revised) and Ex. MEC-11 (TIER forecasts); Ex. S-3

(revised Staff Report); and Ex. R-5 (révised schedules).

17 DECISION NO. _~ /7L B
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IT IS FURTHER ORDERED that this Decision shall becomé effective

BY ORDER OF THE ARIZONA CORPORATION COMMISSION.

DISSENT
babs

™ Nl -
(. | '\EL:E_;;> y "
J T 2 /,’., %/ }Q/)A e,
COMMISSIONER » COMMISSIONER
)

IN WITNESS WHEREOF, I, JAMES MATTHEWS, Executive
Secretary of the Arizona Corporation Commission, have
hereunto set my hand and caused the official seal of
the Commission to be affixed at the Capitol, in the
City of Phoenix, this _ 29 day of _Aovember 1990.

\
—aren Mottoos
(JAMES MATTHEWS
ECUTIVE SECRETARY

18 DECISION NO. ‘5ﬁ7/71
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' BEFORE THE ARIZONA CORPORATION co}ﬂ%ﬁﬁﬁ%l‘poraﬁon Commission '

MARCIA WEEKS DOCKETED
CHATRMAN
'D. JENNINGS '

RENZ gOMMISSIONER , - DEC 20 1990

DALE H. MORGAN

COMMISSIONER o : . DOCKETED BY @Sﬂ

IN THE MATTER OF THE APPLICATION OF ) 'DOCKET NO. U-1750-89-231
MOHAVE ELECTRIC COOPERATIVE, INC., AN ) :
ARIZONA NON-PROFIT CORPORATION, FOR A ) DECISION NO. 5‘71,{7{/,
PERMANENT RATE INCREASE. i

. ORDER AMENDING DECISION
NO. 57172

BY THE COMMISSION: |

By Decision No. 57172 dated November 29, 1990, the Arizona
Corpbration Commission ("Commission") approved new rates and charges
for Mohave Electric Coopérative, Inc. ("MEC"), to "be effective for
all service proviaed on and after January 1, 1991."

On December 5, 1990, MEC filed an application requesting that

the Decision be modified so that the authorized rates and charges

‘bﬁgqme neffective for all billings on and after January 1, 1991."

In support of its request, MEC claims that complying with the
Decision as written would cause a severe hardship by“requirinthhe
proration of 23,000 bills.
No opposition to MEC's request has beeh expressed by the other
parties to this.proceeding.'
IT IS THEREFORE ORDERED that the second ordering paragraph of
Decision No..57172 is hereby amended to read as follows:
| IT IS FURTHER ORDERED that the above rates and charées
shallbbé effective for alikbillings rendered on and after
January 1, 1991.
IT IS FURTHER ORDERED that this Decision shall become effective

immediately.




MEMORANDUM

TO0: RENE NIdASTRD. TARIFF SPECIALIST

THRU

FROM: JAYNE CARBONE

DATE: _JAN. 18, 1991°

REs COMPLIANCE TARIFFS

Applicants MOHAVE ELECTRIC COOPERATIVE

Dockat No.: U-1750-89-231

Date tariff filad: JAN. 17. 1991

Compliance per Dac. 57172

Tha following information ia submitted regarding the
attached tariff.

C%FCK ONE

. Tariff ia in complianca.

Jariff ia not in compliance.

S .
REMARKS 1
s
. .',/ . / /
7T . T, 4 4
/ / "'1. ' 1'/ . 4

ohden ) Sy /11/f60k41;\__,_
/} ;7? 7/ (Stgnatura) -

Basll Coffman
Compliance UOfficar
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BY ORDER OF THE ARIZONA CORPORATION COMMISSION.

£ =~
/ ‘ / r\\\ .::"\...._-—-«
A /ﬂ'/ ;/17 X€é§E L ﬁ 25444,)6/;277 -
CHAIRMAN s CIMMISSiONER COMMISSI
N
S~ J
IN WITNESS WHEREOF, 1, JAMES MATTHEWS, Executive
Secretary of the Arlzona Corporation Comm1551on have
hereunto set my hand and caused the official seal of
the Commission to be affixed at the Capitol, in the
Clty of Phoenlx, this __20 day of Qecomber , 1990.
ES MATTHEWS .
EXECUTIVE SECRETARY
DISSENT
babs

A
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MEMORANDURM

10 RENE NICASTRO, TARIFF SPECIALIST

THRU . ' o

FROM: JAYNE CARBONE

DATE: DEC. 19, 1990 °

RE COMPLIANCE TARIFFS

Applicant: MOHAVE ELECTRIC COQOPERATIVE _ INC -

BDocket No.s 17-1750-89-2131

Date tariff filed: DEC. 5. 1990

Compliance per Dac. 57172 -

Tha following information is submitted regarding the
attached tariff,

'g Tariff is in compliancs. .

|

|

| .

- CHECK ONEq
‘l ~Tariff 1a not in compliancs. ﬁ

REMARKS 1

67 / a (Signaturg)

Basll Coffman
Complianca Ufficar




MOHAVE
PERCENTAGE INCREASE
AMOUNT INCREASED

TEST YEAR
REVENUES MOHAVE
. .
RESIDENTIAL $15,421,961 2.39%
(% of TOTAL) 57.89%  $15,790,546
SMALL COMM’L. 5,997,009 2.94%
22.51% 6,173,321
LRG COMM. & IND. 2,123,873 2.01%
" 7.97% = 2,166,563
IRRIGATION 437,797 -1.62%
1.64% 430,705
BIA 115,718 0.00%
0.43% 115,718
CHEMSTAR 1,340,694 0.00%
5.03% 1,340,694
CYPRUS BAGDAD 832,471 -0.97%
e 3.12% 824,396
LIGHTING 100,044 12.99%
. 0.38% 113,040
OTHER REVENUE 269,904 - 0.00%
1.01% 260,904
AVG INCREASE $26,639,471 2.20%
100.00% = $27,224,886

RUCO

1.79%

- $15,698,014

3.56%
6,210,503

347%
2,197,571

3.40%
452,682

0.42%
116,204

0.00%
1,340,694

- -0.71%
- 826,560

12.99%
113,040

0.00%
268,504

2.20%
$27,225,172

Page 1

% of
APPROVED °~ TOTAL
2.34%
$15,782,835 57.97%
2.34%
$6,137,339 22.54%
' 2.34%
2,173,572 7.98%
12.34%
448,041 1.65%
2.34% :
118,426 0.43%
0.00%
1,340,694 4.92%
2.34%
851,951 3.13%
2.34% i
102,385 0.38%
0.00%
269,904 0.99%
2.20%
$27,225,147  100.00%
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MOHAVE
SUMMARY :
CURRENT AND APPROVED ((
RATE COMPARISONS

CURRENT APPROVED

RESIDENTIAL RATES ' RATES
Small General Service
Residential-SGS
Monthly Service Charge $12.00 ' . $9.50
Energy-kWH $0.08100 $0.08319
Optional-TOD Rates
Residentia]-RTOD ‘
Monthly Service Charge $15.00 $15.00
On-Peak Energy Charge - -0.11600 , 0.14950
Off-Peak Energy Charge _ 0.05200 0.05200
Optional Demand Rate
Residential-RD
Oct.-April :
Monthly Service Charge $13.50
.. Energy-kWH ’ 0.08100
477 May-Sept. o
Monthly Service Charge $13.50
Demand Charge-kW , $6.50
Energy-kWH 0.05100
All Months ‘
Monthly Service Charge - $13.50
Demand Charge-kW $7.50

Energy-kWH 0.04800




SMALL COMMERCIAL

Small Commercial Service
SCS-Less than 100kW
Non-Demand Metered

Monthly Service Charge
Energy Charge-kWH

- Demand Metered
Monthly Service Charge
Demand Charge-kW (>3kW)
Energy-kWH

Optional TOD Rate
Small Comm. & Ind.
(Less than 100kW-SCTOD)
Monthly Service Charge
On Peak Demand Charge-kW

- Energy-kWH

LARGE COMM. & INDUSTRIAL

Large Comm. & Ind.
(Greater than 100 kW)
M_gnthly Service Charge
Demand Charge-kW
Epergy-kWH

Optional TOD Rate .

Large Comm. & Ind.
Monthly Service Charge
On Peak Demand Charge-kW
Energy-kWH "

$17.50

©0.07350

$19.00
$7.20
0.05750

$25.00
$13.50
0.05950

$62.00
$9.00
0.04850

$62.00
$13.50
0.04100

EXHIBIT A |

Page 3

$12.00
0.08160

$25.00
$8.25
0.05374

$30.00
$12.50
0.05040

$70.00
$9.75
0.04558

$70.00
$13.50
0.04100




IRRIGATION

Large Irrig. Pumping
Monthly Service Charge

Demand Charge-kW
Energy-kWH

Optional TOD Rate
Large Irrig. Pumping
Monthly Service Charge
On Peak Demand Charge-kW
Enérgy-kWH

LIGHTING

Lighting Service-LS
Utility Owned: o
Mercury Vapor-175 Watt
HP Sodium-100 Watt
" LP Sodium~100 Watt

Consumer Owned _
Mercury Vapor-175 Watt
HP Sodium-100 Watt
LP Sodium-100 Watt

$62.00
$9.00

- 0.04850

$62.00

$13.50
0.06333

$6.70
7.70
10.20

$5.00
5.00
5.00

EXHIBIT A
Page 4

$60.00
$7.00
0.05800

$60.00
$13.50
0.05000

$6.85
$7.88
$10.43

$5.11
$5.11
$5.11
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LARGE CONTRACT

, : . Large Contract- BIA

Monthly Service Charge $62.00 $70.00
Demand Charge~kW $9.00 $9.00
Energy Charge-kWH . 0.04850 0.04579

Large Contract-Cyprus Baghdad

‘Monthly Service Charge ‘ $62.00 ‘ B ¢))
Demand Charge-kW $13.50

Energy Charge-kWH S 0.04100

Large Contract-Chemstar

Monthly Service Charge . ' $62.00 _ 6))
Demand Charge-kW ~ $9.00
Energy Charge-kWH 0.04850

(1) Current contract rates apply.
Any back-up service provided outside of the contract -

will be subject to the Large Commercial and Industrial general rate
or the Optional Time-of-Day rate.
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ARIZONA PUBLIC SERVICE

CITIZENS UTHLITIES

COLUMBUS ELECTRIC CO-OP

CONTINENTAL DIVIDE ELECTRIC
COOPERATIVE, INC.

DT ESCALANTE RURAIL
ELECTRIC ASSOCIATION

DUNCAN VALLEY ELECTRIC
COOPERATIVE, INC.

*

>

ELECTRIC DISTRICT NO. 1

ELECTRIC DISTRICT NO. 2

FLECTRIC DISTRICY NO. 3

Y | ELECTRIC DISTRICT NO. 4

ELECTRIC DISTRICT NO. 5

COOPERATIVE, INC.

g

QT ATE O ARTI7Z7ONA _

GARKANE POWER ASSOCIATION
GRAHAM COUNTY ELECTRIC

MOHAVE ELECTRIC COOPERATIVE

3 AR ¢ X
i) \((\__yﬂww.-ﬁ? ‘__R St

_ MORENCI WATER & ELECTRIC
- NAVOPACHE ELECTRIC CO-OP
- SALT RIVER PROJECT

SAN CARLOS TRRIGATTON

SULFHUR SPRINGS VAILLEY
ELECTRIC COOPERATIVE, INC.

TRICO ELECTRIC COOPERATIVE

TUCHSGN TLECTINC POYVIER

WIELILTON MOBAWIC

I?I AINTREN AT A
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- MOHAVE ELECTRIC COOPERATIVE

- UNISOURCE ENERGY SERVICES
PROVIDED BY THE ARIZONA CORPORATION COMMISSION
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“hor: Robert McNichols at -IIATCANON
e:  7/3/97 1l:14 AM
. «ority: Normal
TO: Chester Mills at -~-IIAPHXAO
TO: Jeanette Hanna at ~IIAPHXAO
-.TQ: Bud Brown at ~LIAPHXAQ -
.TO: Stan Borella at ~IIAPHXAQ
Subject: Re(2]: Mohave Electric :
e R RPN Message CONLENELS -=----=-=-=-----=--ssco-ocomcoooo--.

Chet, I agree we need tc coordinate this better We hava several
people involved who may be going in different directions. Bud Brown
has been the one in the lead on this for quite a while. He is A .
currently working through the MEC attorney to try to confirm a meeting
date and location. Stan Burella called a day or two ago and said he
was planning to send MEC a Bill for Collection based on my last memo

to the AD, Attention Bud Brown. I asked Stan to run it by Bud before
sending it out.- We nsed to all be in agreement on how we want to ' '
pursue it. We should probably meet among ourselves to strategize. /\/NE?

Then, I think a meeting is needed with MEC to insist they provide a

response to the Audit Findings. We should use the audit as a way to ' -
put pressure on MEC to work with us on a service contract. MEC wants e e
BIA to produce our racords. We want MEC to respond ta the audit based

on their records, I think. If MEC rafuses to respond, then we should,

,(fz I think, issue a Bill for Collections. We neesd to come to some type ) %ﬁ:;
“ono of agreement with MEC for electric service. We want a rate which is TS —

competitive and make sure we are no longer paying construction charges
on the Supai line. It is not feasible for us to pay our electric
bills in 30 days with the system we follow so need Co get some
allowance for up to 390 days wilthout being disconnected.

Reply Separator

Subject: Re: Mchave Electric
Author: Chester Mills at -IIAPHYXAQ
Date: 7/3/97 $:48 AM

Bob,

Received a cc: of your lstter to Mchave Electric. Perhaps I did not
explain myself clearly as to whom the lacter should be addresssd too.

I highly recommend that you submit a letter to che AD requesting che
Area Office to setup a meeting with Mohave Electric. Alsc. for
justvflcatLon purpcses, please state why the meetlng is necessary.

Janice G. Fuller

ccn_mq
At least this way, the AD can hold the Arsa staff responsible for .
setting up the meeting. If I recall, either Barzry Welch or Bud Brown
set-up the last meeting. As I stated before, we need to gst Mohave
Elactric back to the negotiation table ASAP. As you know to date the
PAQ has not followed up on the situation.

_If I can be of further help, please contact me. ..cdm




DATE:

REPLY TQ
ATTN QF:

SUBJECT:

‘ UNITED STATES, GOVERNMENT
MAY 3 0 1397 ' : ‘ :
Superintendent, Truxton Canon Agency

Mochave Electric Cooperative, Office of Inspector General
Audit Report No. 95-E-1045 of June, 1995

Area Director, Phoenix Area Office
Attention: Contracting Officer - MS 211

'Mohave Electric Cooperative has not responded to ‘the subject

audit which was conducted for Calendar Year 1994. They have
also cancelled their meeting with us to discuss the audit
findings and have failed to reschedule.

VI recommend that a Bill of Collectlon. be issued for the

' questioned costs and referred to the Solicitor for collection.

~ /Z Od‘rFWM%MOé“gW(/ s

I further recommend that the Office of the Inspector General be
notified and that we request similar audits be conducted for

Calendar Years 1995 and 1996 B o T

e e crmTs F— -

We need to get this lssued resolved but it seems Mohave.
Electric’s objectlve is to force us off their system. :
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TELEFAX(7 pages total)

To: Chet Mills
From: Kay Keely
Subject: - Mohave Electric Audit Report No. 95-E-1045

The first thing to remember is that the audit was requested by Bud Brown in April 1993. Thé
audit was issued in June 1995, exactly two years ago!

One of Bud’s staff wrote a proposed response, but Bud did not agree with it. Reportedly he had
written to Mohave at least twice asking them to provide answers and documentation. Mohave
opened their records to OIG already and BIA apparently has no documentation to refute or
support our figures. ’

Dolan from the OIG told Lisa of my staff that there is no chance of collecting from Mohave
electric unless BIA can come up with documentation. She also talked to the Solicitor and they

agree.

The next page of this telefax is the memo I drafted in September 1996 after talking to Jeannette. |

To my knowledge the information included in my draft is accurate and I believe it is a realistic

summary of where we are as an agency. She tasked Bud with providing her a written document

- with his “side of the story”. Apparently she and Ted accepted Bud’s version and subsequently
sent the attached memo (dated 10/10/96) to the OIG as a status report on the audit. That is the
last piece of paper we have seen on this audit. :

I attempted to reconcile the figures from the OIG audit report (3 pages of tabular material) but
was unsuccessful. If Bud has information about what payments were made or what was bllled by
Mohave, he has never provided it to us.

Good luck.

Let me know if I can be of any assistance. It was 'good to talk to you!




Memorandum - Q { a’

To: Director of External Auvdits
Office of Inspector General
Attention: William Dolan

From: Deputy Director
Oﬁ'l_ce of Audit and Evaluation

Subject: - Review of Mohave Electric Cooperative, Inc., Calendar Year 1994 Charges
Under Bureau of Indian Affairs Contract No. GS 008-67021 (Audit Report No.
95-E-1045)

The subject audit report, issued June 23, 1995, in response to a request from the Bureau of Indian
Affairs Phoenix Area Director, contamed $63,516 in cost exceptions and $1,211,053 in
unsupported costs for the Bureau of Indian Affairs to resolve.

It is our understanding that most of thc financial data used by the OIG in conducting the audit
was provided by Mohave Electric. The Phoenix Area Office has conducted extensive research in
an attempt to either support or refute the OIG findings in the audit report but has found no
supporting financial information. Repeated letters to Mohave Electric have resulted in no
additional information since Mohave’s records were made available to the OIG auditors during
the audit work. '

The OIG found no records at Mohave to “support” the construction cost of $1,145,652; however,
the power line does exist, the BIA accepted the project, and the contract allowed a not-to-exceed
construction cost of $1.6 million. The OIG further found that BIA paid Mohave Electric '
$1,404,078 for construction costs though they were only invoiced $1,145,652. This does raise
questions, but BIA is unable to provide documentation as to whether they paid the $1.4 million

or why they paid more than invoiced or whether Mohave incorrectly credited other payments
against construction. Mohave informed the OIG that the other costs in question were based on
verbal agreements at the time the contract was initially signed in 1982. ThlS cannot be

confirmed or denied by BIA. :

Without further documentatxon, BIA cannot initiate any collection action against Mohave; and
the Solicitor’s office has stated they could not pursue collection action without documentation to
refute the Mohave documents.

I have discussed this issue with the current Acting Phoenix Area Director and he has authorized . |
me to recommend that the questioned costs be reinstated and that the subject audit be closed.
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Branch of Acquisition, Federal Assistance
Section IV/Contracts & Grants/MS-211

Susan D. Goodwin | MAR 08 ’993 :

Martinez & Curtis, P.C.
2712 North Seventh Street
Phoenix, Arizona 85006-1003

_Dear Ms. Goodwin:

This is regarding GSA Contract No. GS—00S-67021, Negotiated Electric
Utility Contract between Mohave Blectric Cooperative, Inc. and the Bureau
of Indian Affairs, and your request for payment of possessory taxes paid
to the Hualapai Tribe.

S - FINDINGS OF FACT
BACKGROUND :

1. On April 1, 1982, the Bureau of Indian Affairs entered into Contract
No. GS—00S-67021 with Mohave Electric Cooperative, Inc. to furnish
the Government all electric energy which the Government may request

.~ during the term of this contract up to 1,500 KW for the operation of
its facilities located at Hualapai and Havasupai Indian Reservationm.
Incorporated as part of the contract is Addendum No. 1 and Special
Terms and Conditions, identified as GSA Form 1684; GSA Form 1685.

2. In December of 1989, the Hualapai Tribe enacted a possessory
interest tax and imposed a tax on the transmisison lines constructed
by Mohave Electric Cooperative that serve Supai. The Mohave
Electric Cooperative filed a protest contesting the tax with the
Hualapai Tribe.

3. By letter dated November 27, 1991, Mohave Electric Cooperative, Inc.
transmitted Invoice Number 2497 in the amount of $100,997.90 to Mr.
Wilson Barber, BIA Phoenix Area Director, for reimbursement of
possessory taxes paid to the Hualapai Tribal Council. The invoice
reflected 1990 taxes of $47,459.58 and 1991 taxes of $47,459.58 less
1990 and 1991 Mohave Electric Cooperative's prorate — Nelson Line
credit of $4,474.22. An additional charge was included which amount
to $10,552.96 Ldentlfz.ed as "Other Charges .
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4. By letter dated April 27, 1992, the Hualapai Tribe and Mohave
Electric Cooperative entered into a settlement agreement regarding
the protest. The terms of the settlement are that Mohave Electric
would dismiss, with prejudice, its protest of 1990 and 1991
possessory interest taxes assessed against it by the Hualapai Tribe,
in consideration of the Hualapai Tribe's agreement to apply 17.5% of

" the amounts paid under protest by Mohave Electric for both tax years
1990 and 1991 against Mohave Electric's 1992 possessory interest tax
obligation, which has yet to be assessed.

5. By letter dated July 27, 1992, the Hualapai Tribe billed Mohave
. Electric $30,848.73 for tax year 1992.

6. By letter of September 8, 1992, Mohave Electric wrote to Mr. Barber
submitting a revised invoice for reimbursement of possessory taxes
paid to the Hualapai Tribe and related expenses, plus interest on

the past due amounts. The amount of the invoice totaled to
$152,007.27. ‘

7. By letter dated September 23, 1992, Mohave Electric through its
attorneys, Martinez and Curtis, P.C., wrote to Mr. Wilson Barber
referring to its previously submitted invoice and requesting
payment. '

8. By letter of December 23, 1992, Mohave Electric via their attorney,
Ms. Susan D. Goodwin, wrote to Ms. Rose Velarde, Contracting
Officer, providing an explanation to other charges included as part
of the invoice, namely $10,552.96 and $22,397.75 for delinquent
penalty assessment. )

9. By letter dated January 8, 1993, Ms. Goodwin wrote to Ms. Velarde
_regarding BIA personnel who were contacted regarding payment.

DISCUSSION:

It is unfortunate that the Contracting Officer was not advised of this
matter in a more timely fashion since this is a contractual matter under
Contract No. GS-00S-67021. Not until November 1992 was this issue
referred to the Contracting Officer for resolution.

The primary question is whether BIA is liable for the payment of the tax.
In reading Contract No. GS~00S-67021 the Contracting Officer finds this
contract was entered into as a procurement contract to buy electric energy
to serve existing and future residential and commerical installations on
the Hualapai and Havasupai Indian Reservation. To provide this service,
Mohave Electric constructed a power line from its existing facility, a
distance of approximately 70 miles, to a point of termination at the line
side at the Long Mesa Power transformer, which is the point of delivery.

-
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. There has been some discussion on who owns the lines, and the argument
i made that since the BIA ordered the lines to be built, and since the lines
‘ : ' serve only Indians, the tax is in effect a tax on the United States. I
find that Mohave Electric Cooperative owns the lines based on Addendum
No. 1, referring to ownership of facilities, wherein it clearly states all
facilities to be provided by or on behalf of Mohave shall be and remain
its sole property. ' ’

It is also evident the contract was entered into to procure electricity,
a utility service, following procedures under FAR Part 8.3, Acquisition of
Utility Services. Under these regulations, GSA has statutory authority to
] enter into long term contracts for utility services not to exceed 10
! years. This contract is a GSA contract which has a ten-year term. The
lanuage of the contract states to 'furnish the Government all electric
energy... ' In furtherance of the contract, Mohave Electric constructed
the lines. The Government did not procure construction of the line,
otherwise the contract would have contained the specifications, provisions
, and clauses for this type of contract. Clearly inspection and acceptance
; , would have occurred once performance was completed. - A ten—year
performance time is not likely.

The Hualapai Tribe assessed a possessory tax on Mohave Electric in 1989.
Under the terms of the contract, Addendum No. 1, identified as "Facilities
" Charges' for. Mohave to recover costs associated with the construction and
" operation of facilities to make electric service available to the
Government, the Government, upon verification of Mohave's cost  of
construction agrees to pay Mohave as a Facility Charge an annual amount
equal to the sum of ...(2) All state and local property taxes assessed
against the facilities that Mohave constructs because of this contract.’

The Contract provides reimbursement for all State and Local tax. The
Hualapai Tribe is clearly a local governing entity and it is the BIA's
policy to foster and encourage local self-government. The Contracting
Officer finds that under the contract, the Government is liable for all

: state and local property taxes assessed against the facilities, in this
i case the amount of $119,056.56. The delinquent penalty assessment from
December 28, 1991 through November 30, 1992, in the amount of $12,388.78
{ plus 1% accruing until the tax is paid is also due to Mohave.

The other charges included in the invoice, namely "“Contract Allowed Other
, Costs" is explained by letter dated December 23, 1992, from Ms. Susan D.
) : Goodwin, as cost association with Mohave's protest of possesstory taxes

impossed by the Hualapai Tribe. The Contracting Officer finds that
i Mohave has not provided sufficient proof that under the contract these
' ‘ cost are allowable. Mohave will be provided an opportunity to provide
this information.
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DETERMINATION

Based on the above findings, I hereby determine that it is in the best
interest of the Government to reimburse Mohave Electric Cooperative for
local possessory taxes assessed by the Hualapai Tribe in the amount of
$119,056.56.

For late penalty charges of $12,388.78 from December 28, 1991 through
November 30, 1992, plus 1Z accruing until the tax is paid by the
Government, and for "Contract Allowed Other Cost", Mohave Electric is
hereby provided an opportunity to 1dent1fy and support where under the
contract this is an allowable cost.

By copy of this letter, the Director, Facilities Management and
Construction Center, is requested to provide to the Phoenix Area Facility
Management Office the necessary funds to pay $119,056.56 and $12,388.78
plus 1X penalty charge until the tax is paid.

Any questions you have regarding this letter, please call Ms. Rose Velarde
at (602) 379-6760. \

Sincerely,
(Sgﬁ)caﬂ)ﬁlﬂndfaih

’Contrééfipé Officer

ce: Director, FPacilities Management and Construction Center
Attention: Mr. Richard Crissler
PAO/Facility Manager/MS-220
Facilities Management, Truxton Canon Agency

RVELARDE:Retyped:if :3/03/93
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,Hl\ !HF MATTER OF THE APPIILAT
OF TRICO FLECTRIC fnoPLRAIIV¥‘
21N«.;-AN ARI/DAA NDN-PRU!!I -
- GORPORATION, FOR- APPROVAL m

,“dtc a;f lhu;r\njk

tlon pursua’

"rorporatiun Comm

FRNEST GARV!ELD ©
Chairman
Ar. FARON
‘ CCommissioner
Bl l)‘ TIMS

-UUCAEiﬁiii;f
(rmmussionor’

LA

SALEOF llLCTRlC FACILITIES °
! APR(U TRIBE: OF ARI/ONA

19767 .

P1a|o nf Hudxxnh.v‘ ,'{f »' lucson, "Arizona

‘lunuary 29 &

anr&ng Uf'll?f'

DnVid c. Kennedy

: k05s911 -
.]ppedred on he a]f of the thitjnner.

1lfCharJL.

! &Erxon, Assistant Attorney General appeured as’ counscl on
"behali o RN

the Arizona Cerordt10n Comm1sslnn._,

:_ P]NDINCS OF_ PACT

: L}L (UOPFRA]IVI INc;. is an Arlzonu’non profit corporat‘on

rates an e]vc.rical uti\itiva aystvm 1«'» pub]il <ervice corpora~

lf1cates of convenience and neLLsslry ibqued by the Arizona

1Pina1 and Santa

{sxon nnd cortaln franchiseq 1ssuud bv Pima,

Cruz Countie Arlzona.

.Q.‘ Among the asscts naned\by TRICO are cerLain elvcfrical f%ﬁillties'ioggf
on rhc Papago fndidn Res(detion, under the iurisdlction of the Papago Indian T;‘
of Arllunn nnd nn~ su.iv(t to the jurisdiction of the Arizona Lorporatinu Commissi
3. The Panagn Tri}nl drx]ity-Aulhn ity (PTUA) Lq an entity ebtahlished and

empowered by th( Pdpdgu Tr(bt iu 1910 to provide uLility serijLq on the Pnpaga 3'7

Indian Reservation.

4. TRICO entered inte an greement wiLh the apagn Indian Tribe by and

throngh PTUA for the sale 6€’bértai’ assets locatcd on the Papago Tnd1an Rescrva-

tion. lh« agrecement was dated Sept(mber 28, 1972,

5, The o i[t“ol facx]1t1eq heing sn'd by TRICO to the Pdpago Tribe con51si

of distribution facilities used by TRICO to sell glectrlcxty on the Papago
Indian Reservation.

6. Subsecquent to the agreement of sale in 1972, TRICO and PTUA entered inte

-
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“an "Opbrn{ing”Agrvvmuht d)ted luly L_,1‘97&'whi‘h provxdc fdr the coﬂtiﬁuéd»

‘uperntlnn and muxrl"nanCv of tht'faci‘ities bv IRILﬂ Under the'dgrcement IRICOﬁQ'

’wlll «uwtinnu te \.ll and dvllver power, up(rating the fa«ilitles sold to the

,winhout'intvrrgptfnn-uf'survicu

;imcjlgnrvmun\
:.mprovul
omainc-d bv nm 0.

8._ l\u PTPA, on bvhali of Lhe Papago Pribe, abreed to dy FKICO the purchase

price in Lhc'sum of $1 1)0 000 00 payah]e by PTUA's umptlon of a corre ponding

amount of rrxcu s |ndohreduess to Lhe United %tntes.'

9. As to tho’area eerved by the’electrical fdtillti es and the ‘consumers

formerly scrved by lRI(O by the"use of said faciliti»s, therL aru no refunds due‘

10.

Pursuant tosothe ﬁfbrymen

2
e

TRICO nor

3.

WHEREFORF 17 IS hiDPRED' prnvxng the *110 vf 859&(5 and trans!er of

L -
faciliticos from IRICO-to the Papago Indian Trlhc of Arl?ona and rhc Papago Tribal
Ctility Aathority pursuant to Lhe terms and [ ditionq %et forth in applicat1on

] ;

‘: f,il('d h‘vrvin. S .Y

; The facilities transferred are described as {ollows:

B

ti

Papugn Trihﬁ unti[‘sQCh time a» e ponsihililnu» gnn he trdnsfcrrvd tu P1UA smoarhly’
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.1nterqectlon uf Arizony nghwny 86 and Casa Crande Highway and going in a south— .

Clrcuit dl D -" N ".~f;‘» :

matvly mileh vnding at (he Sdnta Rosa School.

A thféé phdse po#erlfnv‘ﬁtaftjng:at the bouthwcqt corner of Sectiun 2 Township

]6 South Rangv 9 !nsl- thence, nn a southwesterly direLtion for a distance of

Vﬂlumg'fnmxuﬂk»mﬂﬁ

ance of approximdtc}v 11 miles to the 5

17 mlle to vnd a pxwerlxno‘
Flrvuz; 4]—

A qingle phasc powcr]ino start-ng at a pnint

wcsterly dirvcllon a dlstdnLU of dpproximately 3 1/2 miles to the end of powerline.

A three phasc powerlxne qtnrlibg_ar a point between the vi]]age of Santa Rosa and

thv vi]ldgo of Anngvm and goin‘ in a northwesterlv dircctiun a distance of approxi—

Ll

Sy

approx1m11vly 36 mxloa to th('cnd of the three Ph-w? powerllne at a point apprdxi—;
5 miles west of the village nf Sells; thence, from this point, a single phase

line continuing west for 4 distance of approximately 5 miles to the village of gu

3




1appruximnlcly=l 1/’ mllu'

'Clr(uit *3,—

Thc vxllahv uf .el]s has dpproximatcly 5 mnle4 of

approxlmﬂtuly 1 !/2 Ei]@b of V—phase powerllne.‘

Fllgu1t #jS-L

starlin :ﬁ’poinlv Arizona

i A single lhdho powcrl ine Hibhuay 8ﬁ. ardiétancé'of

in qvlls, Ar17ona and

; dpproxxmalolv 3 / mxlvs &dsl of the Indlan Oasis Schoo

going in a aouthvrly dlfektiun for a dlstance uf approximate1) 28 mllo» through

the village of (opdwa and:cnding'at the vil]ngo of San Mlguel

Circuit 35D

ely 3 milvh bouth of the,

at A pnint apprnxjma

A single phnselpowerlin

village hfvTopawn:auBfgnfng ina aouthwehtvrly dlrccti' for a dietanrc of”

appruximutcly 5 wiles to the vill gé_of{Vam¢rL

Circuit_#35-} 'ns-r.

szarting‘nt“a‘poiht'on A

A single phase ﬁowor\!hv

in Sells, Arlzona and

s f the lndian Oasi Q(houl

approx:matolv l] mile eas

24 A single phase powerlinéf,larting at a pnint on Arizonavﬂigthy 86 a distance of

25 approximately 16 wiles vnst of: thc !ndinn nahi Srhnol in Se]ls, Arizona and

2% poing in a nanths:‘nlv dlroctiun for a diktdnre of approximatclv 8 miles to

z7 sorve the Santa Rosa Ranch® Phual (ﬁchnck)

7l
28 | Circuit #36 (Garcia's, Ranch)

entering the Reser‘xtion approximatvly 500 ft. north anﬁ

23 A single phase powerline e
30 1300 ft. west of the southeast corner of Section 23, Township 14 South, Range 10
31 Easty thoner west for a distance of approximately 1/3 mile to serve a rancher.

32 |
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Al .Sections -

Kite Peak

Approximately 1 1

he: west

1pprux1mutely l l/” mllc thuu;e in an eaqtorlv dirurtlon for a distlnce of

v’8 and 24 Iownthp 1 ﬁou{h

,of the'dbovv 1ord19d in the bila dﬂd
dnd Mvr!dxan, led Fnunrv Arlzunn.

ND WXL.: “The ahnvv v"cribvd fncilitips are [ntvnded te
include all metering,” traanurme s, voltage rogulatorq

i1l circult r«rlusv:s, and other dppurnnces attarhcd
lhcruto. (R

he' abdvv desrrihbd facilities 1nv1nd0’numernuq
“ t!p ]inv not apvrit'"ally delineated ahnve

'T 18 FURTHLR ORDLRhD' 'hat rhe fnr‘goxng Ordor shall be ffbctive‘BOky‘

Hay. following its ontr\.

BY ORDER OF THE ARTZ(™A_CORPORATTION COMMISSTON .-

v . e
. « g - .
| B - Y4 i(// S
o T . R P
CHATRMAN ‘ »CONMISSIONER COMMISSIONER

N WITNESS WHEREOF, I, DONALD E. VANCE,
ecretary of the Corporation Commission
‘have hereunto set wmy hand and caused the
ﬁofficial seal of the Arizona Corporation_
h Commiseion to " e affixed at the Capitol,

y he g:ir, ,0f Phoenix, ‘this £ o day

LU‘/M —; - _»1976.
v /) E
Ay //f’/_/'“f/
; Do ALD E. VANCE  ° '

S\h-e tary
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In the Wnited States Court af J‘fzheral Claims

No. 99242 C
APR 2 6 1999
MOHAVE ELECTRIC COOPERATIVE, _ U-S.mURTG:'
an Arizona Electric Cooperative, Nonprofit FEDERAL O amvs

Membership Corporation,

v. ~ NOTICE OF ASSIGNMENT TO:

THE UNITED STATES Judge Robert H. Hodges, Jr.

Pursuant to Rule 77(f) this case has been assigned to the above Judge for the conduct of
proceedings pursuant to the rules of this court. Careful consideration and observance by counsel
of the rules of the court and the orders of the judge applicable to the various steps required for
the prosecution of the case will enable the Judge and the clerk of court to assist counsel in the
expeditious disposition of the case with a minimum of time and expense. Counsel’s attention is
called to Appendix G to the Rules, which govern proceedings before trial, and has application in
every case unless an order is entered providing otherwise. As to the duplication, form and size
requirements and number of copies of papers to be filed, see Rules 82 and 83. As to service, see
Rule 5. All matters are to be brought to the attention of a judge unless specifically requested. .

_ Also, counsels’ attention is called to Amended General Order #13 that implements three
methods of Alternative Dispute Resolution: Settlement Judges, Mini-Trials, and Third-Party
Neutrals. The methods arc both voluntary (i.e. both parties must agree to use the procedures)
and flexible, and should be employed early in the litigation process.

The United States is requested to promptly file written notification of the name, address
and telephone number of assigned counsel in accordance with Rule 81(d)(3).

Pursuant to General Order 32: “In pleadings and papers other than the complaint, the name of |
the judge assigned to the case shall appear under the docket number.”

"Jl[/\fblui} OAzE [ ﬁéﬂ)ﬂw{f‘

Margaret M. Earne‘ét, Clerk
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IN THE UNITED STATES COURT OF FEDERAL CLAIMS

MOHAVE ELECTRIC COOPERATIVE, an )

'Arizona Electric Caoperative, Nonprofit ) - /

Membership Corporation, ) 9 9 2 4 2 C
y

Plaintiff, ) No.
)
v,

) FILED APR 2 51999

THE UNITED STATES OF AMERICA, ) e Ag~! 30- SY
) ' 1, 2L

Defendant. ) ™ 23
COMPLAINT '

PIa.i:itiff, by its attorneys undersigned, respec;rﬁllly shows @d alleges:
FACTUAL BACKGROUND
L
Plaintiff is, and at all ﬁmes pertinent hereto was, a customer owned, not for prdﬁt,‘
membership corporan'onbd‘uly organized and existing under the laws of the State of Arizona,
with its principal office and place of business located at Bullhead City, Arizona. Plaintiff is
engaged in business as an electri‘c utility.
II.

Defendant is the United States of America.
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~ This action arises out of a contract between Plaintiff and Defendant, as more fully

appears hereinafter. This Court has jurisdiction of this action under the provisions of the

Contract Disputes Act of 1978, 41 USC §601, et seq.

IV.

On April 1, 1982, Plaintiff entered into a contract with Defendant, acting through the

| Administrator of the General Services Administration on behalf of the U.S. Buregu of Indian

Affairs, Department of the Interior, to construct and operate a 70 mile power line and to supply

electric energy to a Bureau of Indian Affairs facility, which provides power to the Haulapai and

Havasupai Indian Reservations in Coconino County, Arizona. A copy of the contract the

("Mohave Electric/BIA Contract" or the "Contract") is attached hereto, marked Exhibit "A",

and made a part hereof. A
| | V..

The term of the Mohave Electri/BIA Contract was for a period of ten years ending
in April 1992 with an option for the Defendant to renew for two (2) additional ten-yc&r periods.
The option was not cxercised and no renewal has been consummated.

VI
From Apnl 1, 1982 to April 1, 1992, Plaintff fully performed pursuant to the

Contract in conformity with the requirements thereof, and according to the understanding of the

parties and Defendant paid all invoiced charges in full.
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Commencing April 1, 1992 and continuing to date, Plaintff has continued to provide
services and Defendant has paid all invoiced: ch&ges in full. |
ViDL
On April 19, 1993 the Contracting Officer, requested the Office of the Inspector
G.enera!, United States Department of Interior to conduct a review of electric utility invoices
submitted to and paid by the Defendant for ca]er;daf year 1994,
IX.
On June 23, 1995 the Office of Iﬁspéctér General submitted it's audit report 95-E-
1045 ("Report 95-E 1045" or the "Report"), questioning the propnety of certain costs incurred
by and paid for by the Defendant for services rendered under the contract. A copy of the Report
attached hereto as Exhibit "B".
X e
On November 25, 1997, the cohtracting officer issued a purported final ’written
decision determining Plaintiff allegedly owed Defendant $418,362.
X
On May 4, 1998, the contracting officer issued a new final written decision (the
"Final Decision" or "Final Opinion") amending the amount allegedly owed by the Plaintiff to

$387,343 and extending the time for Appeal. A copy of the Final Decision is attached hereto as

Exhibit "C".
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X1
In his Final Decision, the Contracting Officer found as follows:
DETERMINATION
Whereas, Mohave Electric has failed to respond to
the audit report and simply refutes the audit's
findings without explaining their difference with
the OIG findings, I hereby determine that Mohave
Electric Cooperative owes $387,343 to the Bureau
of Indian Affairs. :
COUNTL
X1,
By its terms, the Report made no definitive findings of inappropriate charges or
payments made under the Comtract for calendar year for 1994, ‘Rather, the Report merely

itemized those costs about which posed questions and classified those costs as either cost

exceptions or unsupported costs.

XIv.
The Report was submitted to the BIA to determine if the questioned costs were
appropriate and report the disposition of thase costs.
XV.

The Bureau was unable or unwilling to either validate or reject the questioned costs

itemized in the Report and thereupon the Contrécting Officer issued his opinion unilaterally

holding the Plaintiff liable for certain of those questioned costs.
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XVI.

Plaintiff was deprived of its Constitutional protections and denied its Constitutional

rights to due process by virtue of the procedures employed by the Defendant in arriving at the

I-'in;l Decision of the contracting officer.
| COUNT IL
XVIL
As réiflected in his Final Opinion, the Contracting Officer's sole reason for assessing
damages against theP]a.inﬁﬁ' was the claimed failure of the Plaintiff to respond to the audit.
XVl
The alleged failure to respona to .the Report is not an adequate basis to find liability.
XIX.
Tﬁe Contracting Officer's determination that the Plaintiff failed to respond to the
Report is unfounded and incorrect. Plaintiff did, in fact, respond to the best of its ability through
numerous meetings and correspondence.,
| XX.
By its terms, the Final Decision of the Contracting Officer, impermissibly adopted
and incorporated the Report as his own decisipn.
XX
By adoption of the Report, the Contracting Officer failed to make an independent

determination as required under the Contract Disputes Act, 41 USC 601, et seq.
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XXIL
The Report relied upon by the Contracting Officer in amvmg at his Final Opinion is
flawed and in error in the following respects.
1. The Report does not meet the applicable government auditing standards
issued by the Comptroller General of the United Stétes. |
2. Itis undisputed that no records of contract negotiations weré retained by '.
either the Bureau of Indian Affairs or the Plaintiff and therefore the aﬁdit 1s based on speculation
and conjecture
| 3. | The Report divides questioned costs into cost exceptions and unsupported
costs.
a. Justification for unsupported costs is based onithe absence of records
and cannot be sustained.
b. Justification for cost exceptions is based on erroneous assumptions |
vand cé:mot be sustained.
4, There is no foundation for the Report‘s conclusion that the Bureau of Indian
Affairs may have overpaid $258,426 for construction costs and the charge cannot be sustained.
XXTII.
As the Report fails, so must the Contracting Officer's Final Decision fail and the Final
Decision must be overturned.

XXV

Commencing April 8, 1982 and for each month thereafter, Plaintiff has duly
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submitted its invoice to the Defendant for services and performance rendered under the

‘Contract. The invoices specified and defined the respective charges. Every invoice was

approved as correct and paid by the Bureau of Indian Affairs.
XV

All charges having been set forth fully in the invoices submitted by the Plaintiff, and

'said invoices having been approved and paid by the Bureau of Indian Affairs as correct, there is

a presumption of regularity which overcomes the Report's unfounded assumptions and negates
the contracting officers' Final Opinion.
WHEREFORE, Plaintiff requests this Court enter and award Jjudgment in favor of

the Plaintiff on this Claim for Relief, award the Defendant nothing as damnages or otherwise,

~ reverse the Final Decision, and award the Plaintiff reasonable attorney fees under the Equal

Access to Justice Act, and award to the Plaintiff such other relief as the Court finds just and
appropriate in the premises.

DATED this 21* day of April, 1995.

“

By % %&v_
Richard S. Allemann
2712 North Seventh Strest

 Phoenix, Arizona 85006-1090 ﬂ
Attorney@pfor Plaintiff Mohave Electric Coaperative
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EXHIBIT "B"

REPORT 95-E-1045 ("REPORT")
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U.S. Department of the Interior A3 oy i

Office of Inspector General

AUDIT REPORT

REVIEW OF MOHAVE ELECTRIC
COOPERATIVE, INC,, -
CALENDAR YEAR 1994 CHARGES
"UNDER THE BUREAU OF INDIAN AFFAIRS
CONTRACT NO. GS-00S-87021 .

. REPORT NO. 95-E-1045
 JUNE 1995

N

This report may not be disclosed to anyone other than
the auditee except by the Assistant Inspector General
for Administration, Office of Inspectar General,
U.S. Department of the Interior,
Washington, D.C. 20240

P

1

_FOR OFFICIAL USE ONLY .
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United “tates Department of the 7 terior

QF7ICE QF INSPECTOR CENERAL
External Audia
1550 Wilsen Soulevurd

Suite 723 JUN 23 15535 |

Adlingron, YA 22208

MEMORANDUM AUDIT REPORT

- . ©
~ = =
To: - Contracung Officer, Phoenix Area Office, - -
‘ Bureau of Indian Affairs < '552
, Lﬂ&rh o= g
From:  Charlotte Olson M ‘ = “TI=
Director of External Audits : ] . - :: o=
' Subject: Review of Mohave Electric Cacperative, Inc., Calendar Year 1994 Charged® @

Under Bureau of Indian Affairs Contract No. GS-00S-67021
(Report Na. 95-E-1045) '

INTRODUCTION

In response to 'ycur request of April 19, 1993, this report presents the results of aur
review of Mohave Electric Cooperative, Inc., calendar year 19594 electric utilicy
charges invoiced under Burcau of Indian Affairs Contract No. GS-00S-67021.

BACKGROUND

The Bureau of Indian Affairs awarded electric utility contract No. GS-00S-67021 to
Mohave Electric Cooperative, Ine., on April 1, 1982. The purpose of the contract
was to consTuct a power line 70 miles from the commractar's edsting facilities,
crassing the Hualapai [ndian Reservadon, and to supply electric energy to a Bureau-
owned electrical transformer. The transformer provides power to the Havasupai
Indian Reservation in Arizona. The period of performance of the contract was a 10-
year term with cpfions for two addidonal 10-year terms. The original 1Q-year term
ended on March 31, 1992. However, the Bureau continues ta reccive electric
services under the terms and conditions of the conmact. ~

OBJECTIVE AND SCOPE |
The abjective of our audit was to detzrmine whether electric utility costs charged by
the contractor were reasonable, allowable, allecable, and suP_.cgg_ss‘.i:E_ a_%gfd;gg
with the terms of the camtract and Lhc_appﬁc.;:b;;c proyisionssof ey
Acquisition Regulation as promulgated 1z Titl 48 9__,331 5 Codcpoipiesa
Regulations. Wa reviewed the charges invoiced to the B_‘%;Sf_ﬂ_-f." aend
and the amouat billed to the Bureau for the cons'u':u:_?non; v

et g’

. r';-,-,x:-'..‘“'\'_-u_-_»- caararen ¢ o
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Our audit was perfarmed in accardaace with the 2pplicable "Goverament Auditing
Standards,” issuad by the Comptraoller Gerneral of the United States. Accordingly,
we included such tests of recards and ather auditing procedures thatwere coasidered
necessary under the circumstances. We did not evaluate the economy, efficiency, and
effectiveness of the coatractor’s aperations. Tae zudir, conducted at the contractor’s
offices in Bullhead City, Arizona, was completaed in March 1995. '

RESULTS OF AUDIT

Of the $288,853 costs invoiced by the conmactor in 1994, we classified $128,917 as
uestioned costs, which consist of cast exczptions of $63,516 and unsupported costs

of $65,401.  We also classified as unsupported S1,145,652 for the constuction of the -

power line. In addidon, the Bureau may have overpaid the cantractor $258,426 for
the power lize. The results of qur audit are summarized in the Appendix.

[n accordance with the Deparmmental Maznual (360 DM 5.3), please provide us with
your written respanse by September 23, 1993, regarding disposition of the questioned
casts. Your report should indicate how the questmncd costs were settled. Copies of
documentation related to the final disposition of the questioned costs should be

rovided with vour respomse. If final disposition of the questoned costs is not
obtained by the requested date, please pravide information on actions taken or
planned, including target dates and titles of officials responsible for implementatioa.

The legislation, as amended, creating the Office of Inspector General requires

semiannual reporting to the Coagress on all audit reports issued, actions taken to
xnplement audit recommendations and reselve questioned casts, and ideatification
of each significant recommendatian and qucsncncd cost on which carrective acdon

kas nat been taken.

If further information is needed, please contact Mr. Willlam J. Dolan, Ir., at -

(703) 235-3061.

ce: Audit Liaison Officer, Bureau of Indian Affairs

"FENOR OFFICIAL USEAO.NL_Y'

-
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APPENDIX
Page'l of 3

Audit of Calendar Year 1954 Monthly Charges by
Mohave Electric Cooperative, Inc
Under Contract No. GS-005-67021

- Results of Audit

Contractor Questioned Costs

' Invoiced Cost Unsupported
Descriotion Costy Exceptions Costs Balance - Notes
Service Charge sgdo | 5840 1
Encrgy Charge 91.983 91,983 1
Demand Charge 43,816 48,316 1 -
Late Fee ‘ 12,956 $5,336 7,620 2
Refund (18,205) (518,205) 3
Property Tax . 57,283 ' 57,283 4
Maintenance 22,913 22,913 4
Depreciation 54,991 54,991~ 4
Hualapai Tax 2,893 156 2,737 5
State Sales Tax 14.385 3,033 3410 7.940 6
Total ' $288.853 363.516 $65401  $159.936
Construction  $1.145.652 $1,145.652 ' 7
EXPLANATORY NOTES: = .  _ .

1. Service, Energy, and Demand Charges: The contractor billed the Bureau for -
these items based on rates that were approved by the Arizona Corporation

Commission as required by the terms of the contract. In addition, the rates billed -
were cither similar to or lower than the rates charged by the cogotractor to its large

commercial and industial customers.

"cNo NnEFtCIAl USE O.NL-YU.
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APPENDIX

Page 2 of 3

2. Late Fee: Cost Exception - 85,336. During caleadar year 1994, the contractar
billed the Bureau S12.956 in igstallment charges relating to the S141,944 in back
. possessory taxes impased by the Hualapai Tribe for calendar vears 1990, 1991, aad
- 1992{S119,057); legal fees related ta collecting the back taxes (510,555); delinquent
penzltes through November 30, 1992 (312,357); and a2 1 percent late fce on the
outstanding balanece. In March 1993, the Contracting Officer appraved the payment
of 5119,057 in back taxes, the $12,537 in penalties, and the 1 percent late fee on the
outstanding balance. The Contracting Officer did not approve the §10.353 in lezal
fees aad requested that the confractor pravide additional support for these fzes.
Aczording to the contractar, the supporting documeats were provided to the Bureau.
However, the Bureau could naot pravide us with any documents jndicating chat the
legal fees were approved for payment by the Contracting Officer. [n September
1993 the Bureau paid the contractor a lump sum amouat of $119,037 for the back
taxes. After the payment of the $119,057, the Bureau stll owed the contractor
$12,337 for the delinquent penalties and the 1 percent [ate fez on the outstanding
balance. The contractor billed the Burcau a total of §31,447 for the late fess from
December 1992 through September 1994, We determined that the Bureau should
bave paid omly 313,774 in late fees based on the provisians of the Contracting
Officer's Finding of Facts, dated March 1993. The late fec should have been
- calculated on only $131,393 (S141,946 minus §10,553 in legal fees) untl September
1993 when the §119,051 was paid. After this payment was made. the late fee should
"have been based on the outstanding balance of §12,337. We thereforetake exczpiion
to' the §5,335 difference between the $31,447 billed and the 326,111 (813,774 p]us

§12,337) that was actually awed.

3. Refund: Unsupported Costs - 6518,205). We classified the entire refund amount
of 318,205 as unsupported The contractor refunded customers a portion of the fuel
surcharge invoiced in prior periads. The refund was based an 30.007 per kiowatt
hour of usage. The contracter stated that the refund rate was grbitrary and that it

was not based on a review of fuel casts or agy other adjustunent factar.

4. Property Tax, Maintenance, and Deprectation: Cost Exceptions - $54,991
Unsupparted - $830,196. The contractor billed $135,187 for property taxes (557,285),
maintenance (5§22,913), and depreciation (354,991). According to the contractor, the
charzes were based on rates applied to the §1,145,652 associated with building the
power line. These rates for property tax (3 perccnc) maintecance (2 pérccnt) and
depreciation (4.8 percent) were natspecified in the contract, nor were they based on
the actual costs incurred for these jtems. According to the contractar, the rates were
established based on an oral agrecment berween the centractor and the Bureau at
the time the contract was signed. The contracter could not provide us with any
documentation concerning this agreement. Therefore, we classified the $8Q,196 billed

"FOR OFFJCIAL USE ONLY




Se0@ [€£0¢ ON Xd/XL] 82:50 NHEL >66/LI/90

APPENDIX
Page 3 of 3

for property tax and mairtenance as ynsupparted. We took exception to the $54,991
billed for depreciation because the Bursau reimbursed the ceatractor for the full cast .

of constructing the power line.

5. Huzlapaj Tax: Cast Exception - §156. We classified S156 as a cost exception
because it was interest that the contractor billed the Bureau while awaiting
reimoursement for taxes paid by the contractor to the Hualapai Tribe. [nterest cases
are unallowable under Federal Acquisition Regulation 31-205.20.

-
~

.
H

6. Arizonma Sales Tax: Cost Exceptions - $3,033; Unsupported Casts - $3,410. W
classified $3,033 as a cost exception and 53,410 as unsupported costs for the amount
associated with the 5.5 percent Arizona sales tax applicable to the cost exceptions of
$55,147 and unsupported costs of §61,991.

7. Construction Costs: Unsupported Costs - §1,143,652 Thne contractor was (o
comstruct a power line from its exsting facility for 70 miles to the Bureau’s Long
Mesa power transformer. The contract staced that the contractor could recover the
costs associated with the consoucdon from the Bureau bassd on the cost of the
constructon, nat to exceed §1.6 million. The costs were to be reimbursed based an
a monthly charge of 4.44 percent of the total cost. The contractor determined that

the caost of constructing the power line was §1,145,652. We classified the entire
$1,145,652 billed for constructng the power line as unsupported because the
codtractor did oot provide us with any supporting documentatien.

In addidon the Bureau may have overpaid the cantractor $258,426 for construction’
of the power line. Based on the coatractor’s records, the Bureau was billed and paid
$1,404,078". The $258,426 overpayment was determined by subtracting the
$1,145,652 coastruction costs from the 31,404,078 billed. The Buresau could not
pravide us with the actual amount paid for the power line. :

! Includes 3 lump sum payment of §923,244,

= - —— e AL T T AL N
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ILILEGAL OR WASTEFUL ACTIVITIES
SEQULD BE REFPORTED TO
THE OFFICE OF INSPECTOR GENERAL BY:

Sending written documenis to: Calline:

Within th_gContinental Unjtad States

Qur 24-hour
Telephene HOTLINE=

~ 1-30Q-424-5081 or
(703) 153-9399

U.S. Deparmnerc of the Interiar
Offic= of laspectar General
P.O. Box 1593

Arlington, Virginia 22210

TDD for the hearing impaired
(705) 235-9403 or
1-800-354-0996

Qutside the Continental Unitsed States

Caribbean Area

U.S. Deparmment of the laterior (308) 77+-83C0

Qffice of Inspectar General
Caribbean Region

Fzderal Building & Courthause
Veterags Drive, Room 207

St. Thomas, Virgin Islands 00802

North Pacific Region

‘ S
U.S. Deparunent of the Interiar - : (700) 55Q-7279 ar
Oftfce of Inspectar General : COMM 9-011-671-£72-7279
North Pacific Regian ; ' :
238 Archbishop F.C. Flores Strest
Suite 807, PDN Building '

Agana, Guam 96910

"FOR OFFICIAL USE ONLY
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EXHIBIT "C"

FINAL DECISION
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United « ates Departmencof the I rior ""&‘;2

A S—
] BUREAU OF INDIAN AFFAIRS | e—
PHOENIX AREA OFFICE —-
P.O. BOX ja -
PHOENIX, ARIZON A 2500
mAny (68Q2) 378-5780
Sranch of Acquisitian and Federal FAX: 3798783
Assistance, MS—210 ' MA(( 0 ; ;gga

Mohave Electric Corparation
P. O. Box 1045 ‘ ; v : v .
Bulihead City, Arizona 88430

Attention: Stephen McArthur

" Dear Mr. McArhur: , i - : o

Qn Novembaer 25, 1997, | issued a final decision regarding your lack of response ta the
Office of Inspactar General, Audit ragort No. 95-E-1045, dated Juns 1995, Subsequently, it
was brought to my attention that { mada an errar in the tatal ameunt of the casts cited in the
final declsian. Therefara. | am relssuing a corract final decision including a revised ‘
determination and findings. | am alsa providing additional time far you ta appeal the

Jdeclsion,

This in the final decislan of tha Contractlon Officar, You may appeal this dedslan ta the
agency baard of contract appeals. If you dacida to appeal, you must, within 80 days from the
" date you receijve this decision, mail or ctherwise fumisn written notice o the agency board of!
contract appeals and provide a copy ta the Cantraction Qfficar form whose decision this
appeal is takan, The notice shall indlcate that an appeal is Intended, reference this decision,
and identify the contract by numbper. With regard to the agency board of cantract appeals,
yau solely at you electian, pracaad under the board's small claim pracedure for claims of
$50.00Q or less or its acceleratad procedure for.claims of $100,000 arless. [nstead of .
appealing to the agency board of cantract appeals, you may bring on action directly in the
Unite¢ States Court of Faderal Claims (axcept as providad in the Contract Disputes Act of
1973, 41 U.S.C. 803, regarding Maritima Contracts) witning 12 manths of the date you

raceiva this decision. N
. hY

Sincerely.,

- Enclosure
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REVISED
DETERMINATION AND FINDINGS
MOHAVE ELECTRIC COOPERATIVE
CONTRACT NO. GS-005-87021

Eindings
Qn April 1, 1982, the Bureau of Indian Affairs (BIA) enterad inta Cantract Na.
GS-Q0S§-67021 for the constructien of power line and the furnishing of slectric
pawer. Delivery of slectric pawer cammencead aftar the construction of the
power line was complata. The canstruction casts were réimbursed to Mohave
Electric Cooperative basad on vouchars gresentad to the Bureau of |ndian

Affairs. The cast of electric power was also basad on the involces gresented to
the Bureau for payment. The baslis for the invoicas js gaverned by the contract

praovision titled, ‘Facilitles Charges.”

The term of the contract was ten years with an optian ta renew far *...twa
additianal ten year perfods.” Tha Govemment dscldad ta exercise the aptian ta
extend tha contract for tha delivery of sleciric power. The Contracting Officer
natified Mohave Etectric Cooperative on April 19, 1993, of its Intention o
exarcise its right under the contract ta verify and audit all construction costs and

- manthly facillty charges.

“Whereas the cantract contains a provision titled, “Facilities Charges,” for which

the Cantracting Officer questionied the continued payment under the exercisa of
the aption, the Office of Inspectar General (OIG) was requested to conduct an .
audit of the facllities charges to assist the Cantracting Officer in the exercisa of

the aption. :

The audit repart of June 23, 1395, reflects the findings of the review, The
objective cf the audlt was ta determine whether slectric utility casts charged by
the contractor were reasonable, allawable, allocable, and supgorted in
accordance with the terms of the contract and the applicable pravisions of the
Faderal Acquisition Regulatien. in addition to reviawing inveiced charges for
1954, the OIG alsa raviewed Invoicad construction charges. N

Since the raleasae of the audit report on June 23, 1895, the Contracting Officer
has besn altempting lo get Mohave Electric Cooparativs o respond ta the audit,
Numeraus meetings have besn held betwsen the Contracting Officer, ather
Bureau representatives, and Mahave Eleciric Cooperative and thelr attarnsy

sto
get an explanation of tha findings by the CIG of the invaiced costs. :

Al attempts ta obtain a respanse to the spscific findings of the audit have praven ..
unsuccessful. Althaugh Mohave Electric Caoperative has agreed to respond,
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" provided thay could raview reccrds contained in the Bureau’s disbursement’

atfice in Albuquerque, that affert has also falled. In their correspendence of

Octaber 21, 1997, Mohavs Electric has concluded “...a review of tha BIA

documentation that is at Mohave Electric daes not sustain the findings of the -

audit that conclude Mahave Electric awas the Unitad States, or the BIA any

menay.” Furthermars, the etter states, "Mohave bajieves, that unless there is

, same documented evidenca to the cantrary, it must be assumed the responsible

} Federal officials and cfficials at the BIA actsd in accardance with and pursuant

ta all relevant and applicable Federal law, palicy and practice and all payments

were |awfully made.”

7. ° Mahave Elactric Cooperative has Invoiced and recsived from the Bureau of
" Indian Affairs for canstructlan in excess of actual cost by $258,426.00. For
calendar year 1994, Mohave Electric Cooperatlve has invoicad and recejved
from the Bureau of Indlan Affairs questioned ccsts in the amount af $128,917.Q0.

e R A
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REVISED v
DETERMINATION AND FINDINGS
MOHAVE ELECTRIC COOPERATIVE
CONTRACT NO. GS-405-87021

Datermination -
Whareas Mohave Electric nas failed te respond to the audit regort and simply refutes
the audit findings withaut explaining their differenca with OIG findlngs, | hereby

determine that Mahave Eleciric Cooperative awes $387,343.C0 to the Bureau cf Indian

Affairs.
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"  Chester Mills
10/06/98 01:40 PM

To: ‘ Wayne Nordwall
cc: Bryan Bowker
Subject: Fwd:Mohave Electric

If you recall ... we need to close this ocut and move on. Plus the fact, I
believe it will help Bob in his negotiations with Mohave. Both sides can not
provide the documentation to verify "records", therefore, the unsupported costs
noted by the OIG. To the best of my knowledge, a Bill of Collection was never
issued to Mohave Electric.

I would recommend that you "ingtruct" Mr. Brown to close out this audit .....
Lisa is correct, it took the Bureau way to long to even respond to the audit. -
Also, Kaye Keely informed me last year that the Department was no longer
tracking this audit. If I can be of any further assistance, please let me know.
cdm

Forward Header
Subject: Mohave Electric
Author: <lisa_connell@ios.doi.gov >
Date: 10/6/98 1:16 PM

Wayne,

In June 1995, the OIG issued an intermal audit féport on costs billed
to the BIA by Mohave Electric for the cost of building 70 miles of
power line (built well over 10 years ago) and power charges.

The 0OIG concluded that the BIA was overcharged for both construction
and powér. HOWEVER, this determination was made based on a review of
Mohave Electric's records because although BIA had a contract file,

" there was almest no financial information in it. FFS did not contain
any detailed information because the contract work was all performed
under the old accounting system and only summary information was
transferrad to FFS during the conversion because the contract was
closed.

The payment file has never been located in order to verify that Mohave

Electric was paid what their records indicate. It is my understanding

that costs were guestioned by the OIG not because there was proof of

overcharges, but because of incomplete documentation on the part of
~the contractor.

More important, it tock BIA more thanm 2 1/2 years after the issuance
of the audit to issue a management decision (November, 1997) and a
revised decision was issued in Juns, 1393%8. Would the Papago decision
that costs must be disallowed within one year of being gquestiocned
apply here?



mailto:clisa-connell@ios.doi.gov

I am double-checking with DAM to see if they have issued a bill for
collection, but I don't believe they have because it's not showing up
on my list of outstanding debt. The Department needs to know by
Friday what action we have taken or plan to take. If we don't have a
legal basis for pursuing the debt, we need to reinstate the costs. It

would be a phenomenal waste of time and money to pursue an
uncollectible debt. ;

Lat me know as soon as you get additional information.

Thanks

Lisa




7/8/97

TELEFAX (7 pages total)

To: Chet Mills
From: Kay Keel);_
Subject: . Mohave Electric Audit Report No. 95-E-1045

The first thing to remember is that the audit was requested by Bud Erpwn in April 1993. The
audit was issued in June 1995, exactly two years ago! _

One of Bud’s staff wrote a proposed response, but Bud did not agree with it. Reportedly he had
written to Mohave at least twice asking them to provide answers and documentation. Mohave
opened their records to OIG already and BIA apparently has no documentation to refute or
support our figures. ' :

Dolan from the OIG told Lisa of my staff that there is no chance of collecting from Mohave
electric unless BIA can come up with documentation. She also talked to the Solicitor and they
agree. ‘ '

The next page of this telefax is the memo I drafted in September 1996 after talking to Jeannette.

To my knowledge the information included in my draft is accurate and I believe it is a realistic

summary of where we are as an agency. She tasked Bud with providing her a written document

* with his “side of the story”. Apparently she and Ted accepted Bud’s version and subsequently
sent the attached memo (dated 10/ 10/96) to the OIG as a status report on the audit. That is the

last piece of paper we have seen on this audit. - . S '

I attempted to reconcile the ﬁgures from the OIG audit report (3 pages of tabular material) but
was unsuccessful. If Bud has information about what payments were made or what was billed by
Mohave, he has never provided it to us. '

Good luck.

- Let me know if I can be of any assistance. It was good to talk to you!




L
Memorandum ‘ 2 i 2

To: " Director of External Auvdits
Office of Inspector General
Attention: William Dolan

From: | Deputy Director
Office of Audit and Evaluation

Subject: - Review of Mohave Electric Cooperatwe Inc., Calendar Year 1994 Charges
Under Bureau of Indian Affairs Contract No. GS 008-67021 (Audit Report No.
95-E-1045)

The subject audit report, issued June 23, 1995, in response to a request from the Bureau of Indian
Affairs Phoenix Area Director, contained $63,516 in cost exceptions and $1,211, 053 in
unsupported costs for the Bureau of Indxan Affairs to resolve.

It is our understanding that most of the financial data used by the OIG in conducting the audit
was provided by Mohave Electric. The Phoenix Area Office has conducted extensive research in
an attempt to either support or refute the OIG findings in the audit report but has found no
supporting financial information. Repeated letters to Mohave Electric have resulted in no
additional information since Mohave’s records were made available to the OIG auditors durmg
the audit work.

The OIG found no records at Mohave to “support” the construction cost of $1,145,652; however,
the power line does exist, the BIA accepted the project, and the contract allowed a not-to-exceed
construction cost of $1.6 million. The OIG further found that BIA paid Mohave Electric '
$1,404 078 for construction costs though they were only invoiced $§1,145,652. This does raise

~ questions, but BIA is unable to provide documentation as to whether they paid the $1.4 million

or why they paid more than invoiced or whether Mohave incorrectly credited other payments
against construction. Mohave informed the OIG that the other costs in question were based on
verbal agreements at the time the contract was initially signed in 1982. Thls cannot be

confirmed or denied by BIA. :

Without further documentation, BIA cannot initiate any collection action against Mohave; and
the Solicitor’s office has stated they could not pursue collection action without documentation to
refute the Mohave documents.

I have discussed this issue with the current Acting Phoenix Area Director and he has authorized .
me to recommend that the questioned costs be reinstated and that the subject audit be closed.
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Telephone Conversation Record

To: Mr. Bill Dolan, Office of Inspector General
From: Lisa Connell, Audit and Evaluation :
Phone: 703-235-9231

Subject: Mohave Electric Audit, No. 95-E 1045
Date: March 12, 1996 ,

Explained to Mr. Dolan that the Phoenix Area was having difficulty reconciling the amounts in
the audit with their files. Mr. Dolan said this did not surprise him because most of the numbers
in the audit came from Mohave Electric. When I asked if we could have copies of the audit
workpapers, he said he did not think that was necessary if BIA was unable to substantiate the
amounts actually paid. Mohave Electric is more than willing to go to court over the matter and
BIA would likely lose. He recommended that we confirm this with the Solicitor and close the
audit. He also recommended that we address how the future contract will be negotiated.

To: Mr. Wayne Nordwall

Phone: 602-379-4523, 4418-personal line
From: Lisa Connell

Subject: Mohave Electric Audit, No 95-E- 1045
Date: March 21, 1996 :

Mr. Nordwall agreed with Mr. Dolan’s conclusions. Without supporting documentation, it
would be a “hard case to press.” He also said that since Mohave owns the utility lines, BIA did
not have a lot of leverage because Mohave could choose to stop delivering power.
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NOW, THEREFORE, BE IT RESOLVED, having found that the property under A.R.S.
Section 40-285 is not necessary or useful to the Cooperative in the performance of its
duties to the public and has no value to the Cooperative or its members, authorizing
the Board of Directors of the Cooperative through its officers and management to take
such action as may be required to quit claim, sell or relinquish or abandon any and all
property rights of the Cooperative in and to the approximately 70 mile electric line
facilities or rights-of-way known as the Hualapai BIA line from Nelson Substation to its

“termination point; and

FURTHER RESOLVED, authorizing and directing the officers and management to
execute any and all documents necessary to quit claim, sell or relinquish or abandon
the rights of Mohave upon, in or to said line and facilities and rights-of-way and further
to negotiate any possible overhead, maintenance and repair contract or agreement
which Management deems in the best interests of the members; and

FURTHER RESOLVED, that as to any existing retail customer served on said line that
the same be transferred to the BIA which is authorized to operate on Indian nation
lands and that notice of said transfer be given to the less than twelve customers; and

FURTHER RESOLVED, that Management commumcate to the Arizona Corpaoration
Commission the fact first that this wholesale service is for the BIA re-delivery outside
the service area of the Cooperative, and that second, the 30,000 members of the
Coaperative are threatened with impasition of an unfair economic burden and shift of

- expense by the Federal Government of a trust responsibility owed by the BIA ta the -

Indians and that the BIA intends to impose this Federal expense burden on the backs

of the 30,000 members of the Cooperatxve

CERTIFICATlON

I, Chester Moreland, certlfy that | am the Secretary of the Mohave Electnc Cooperative,
Inc. Board of Dlrectors | further certify that the above is a true excerpt from the
minutes of a board meeting of this Board of Directors on the 17 day of April, 2003, at
which a quorum was present and that the above portion of the minutes has not been
maodified or rescinded.

nd, Secretary
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. The Law Offices of
CURTIS GOODWIN, SULLIVAN

UDALL & SCHWAB, P.L.C.

‘Michael A. Curtis ' 2712 North Seventh Street A William P. Sullivan
Susan D. Goodwin Phoenix, Arizona 85006-1090 Larry K. Udall
Kelly Y. Schwab " Telephone (602) 393-1700 Anja K. Wendel

" Phyllis N. Smiley o Facsimile (602) 393-1703 ‘ K. Russell Romney
David M. Lujan . Ellen M. Van Riper
Of Counsel
Joseph F. Abate

Thomas A. Hine ‘ k , T REFERTOFILENO. 1234
' ’ ' 1234 Drop

February 4, 2005

Robert Q. Ellinger,

Director, U.S.D.A

Rural Utilities Serv»ces/Southern Regional Division
Mail Stop 1567

1400 Independence Avenue, S.W.

~ Washington, D.C. 20250

RE: ‘Mohave Electric Cooperativé Inc. Partial Release of Lien

Dear Mr. Ellinger:

Enclosed is the Mohave Electric Cooperative, Inc. (“Mohave”) request for partial
release of an RUS lien on a small portion of the Mohave facilities located outside its official
service territory. The Bureau of Indian Affairs (BIA) 1982 contract with Mohave for delivery
over the described facilities of power at wholesale for resale expired and was terminated. Upon
the BIA failure to renew its Contract for delivery of wholesale electricity across the sovereign

" lands of the Hualapai and Havasupai Tribes (“Tribes”) to the BIA (for retail delivery by the BIA

to the Tribes. The facilities, a 70-mile electric line (See, Exhibit A, sketch map of power line)
pursuant to law, were subsequently found to be and declared by the Board surplus to the
electric system and service area of Mohave and no longer “necessary or useful” in its business.
The facilities were transferred to the BIA and the Tnbes pursuant to A.R.S. 40 -285(C)
(Attached Exhibits A, B, C, D & E)

The original cost of the facilities was $1,028,277.37. The present value is
$114,253.04. The $114,253.04 has been deposited to the Mohave RUS Trustee Account
concurrent with this filing in anticipation of receipt of the release of lien.




Mr. Robert O. Ellinger | , ’
February 4, 2005 ‘ '
Page 2

Please consider this Mohave’s request for a partial release of all RUS liens on a
small portion of the Mohave facilities outside its certificated area. This request is made
pursuant to § 3.10 of the Mortgage Documents (7 CFR Pt. 1718, Sub Pt. B App. A) and CFR §
1717.616. In support of this request, and in order to maintain compliance with RUS policies and
goals, Mohave submits the following information:

1. Transfer Price: None. The BIA wholesale power contract, which included
an agreement to provide payment of the expense of overhead, maintenance,
repairs and taxes, was for delivery in a location outside the Mohave
certificated service area. The BIA terminated.

The 70-mile power line, created outside the certificated area solely for the
delivery of wholesale power is not being sold. The line has been transferred.
At no expense to the BIA, Hualapai and Havasupai Tribes, as their interests
may be determined amongst them for whatever use they wish to make. The

j \ line has no value to Mohave and its member ratepayers. Itisin an area

‘ Mohave cannot serve. The depreciated value (as determined by RUS), is
$114,253.04. In accordance with the RUS directive received on December 6,

| 2004, Mohave deposited those funds in a Trustee Account contemplated by

Account Number 131.2 of the Uniform System of Accounts preseribed by RUS

1 for its electric borrqwers pursuant to 7 CFR § 1767.18. Mohave will apply

*; ' those funds as a pro rata pre-payment on the notes secured by the 4
mortgages “according to the aggregate unpaid principal amount of the note to
such installments thereof as may be designated by the respective note .
holders at the time of the pre-payment” (RUS letter dated December 6,
2004);

2. Best Interest: The transfer of this 70-mile line located outside the
certificated area of Mohave and the elimination of liability is in the best
interests of Mohave, its members, and all of the mortgagees as well as in the
best interests of the Hualapai and Havasupai Tribes and the BIA (rather than
removing the facilities); o : -

3. Statutory and Corporate Approvals: Mohave has secured all of the
necessary approvals required by law (See, Exhibits A, B, C, D & E) to effect
the transfer to the BIA and Indian Tribes;

4. Exchanges/Trades of Plant in Place: The transfer of the 70-mile line did
* not involve any kind of exchange; ‘

5. Satisfactory Operating Units/Jeopardy of Repayment of RUS
Loans: Transfer of the line will not jeopardize Mohave’s ability to meet its
obligations under any current RUS loans. On the contrary, Mohave's
divestiture of this surplus line relieves a burden of liability upon its thirty
thousand plus members. Mohave will no longer be required to maintain or
repair this line in an area it has no legal authority to serve. The transfer of
this 70-mile line located outside the electric service area of Mohave to the BIA




Mr. Robert O. Ellinger
February 4, 2005

Page 3

8. Name and Address of Transferor: ve Fl i rb ive

and Tribes will not cause any disruption in Mohave’s ability to serve its
members. The line facilitated a now terminated wholesale power transaction
outside the certificated area;

6. Date of Request: February 4, 2005;

7. USDA/RUS Designation of Transferor: A 22 Mohave; -

Post Office Box 1045
1999 Arena Drive
Bullhead City, Arizona 86442

9. Names and Addresses of Transferees:

The Hualapai Trit
Loretta Jackson, Chairperson
878 West Route 66

Post Office Box 310

Peach Springs, Arizona 86434

\ iTri
Linda Mahone, Chairperson
Post Office Box 10
Supai, Arizona 86435

Bureau of Indian Affairs

400 North Fifth Street, 14 Floor
Post Office Box 10 ,
Phoenix, Arizona 85004

10. Approximate Original Cost:  $1,082,770.37;

11.Condition of Property: The power line facility is in good repair and
condition and can be and is used for delivery by BIA of electricity by the BIA
to the Tribes and BIA for their own purposes. The line is in constant daily use
by the BIA and the Tribes. Other utilities, including Mohave, provide repairs
when requested;

-12.Type of Transfer: Transfer by D.eed;

13.Transfer Costs: Mohave deposited $114,215.04 into a Trustee Account as
required by RUS pursuant to 7 CFR § 1767.18. Subsequently, Mchave will
apply these funds as a pro rata prepayment of its respective mortgages;




Mr. Robert Q. Ellinger
February 4, 2005

Page 4

14.Description of Property: Two-pole, three-phase 14.4/24.9 KV line,
consisting of 40’-60’ poles with cross arms together with three-pole
structures as necessary for “dead-end” or angle structures, beginning at the
Nelson substation and ending at the rim of the Grand Canyon at the BIA Long
Mesa substation. -See attached Exhibit F for a description of the location of
the line, and Exhibit A for a sketch of the line;

15.Reason for Transfer: Expiration and termination of the 1982 contract for
wholesale power supply, o m & r and depreciation between Mohave and the
BIA for the delivery to the BIA substation of wholesale electricity outside the
Mohave certificated service area across the lands of the Hualapai and
Havasupai Tribes for retail sale by the BIA to the Tribes at the election of the
BIA makes the facility unneeded and surplus property. Wholesale electric
service to the BIA continues to be delivered to the BIA for resale at a point of
delivery inside the Mohave certificated service area at Mohave’s Nelson
substation at Mohave’s lowest filed tariff rate. The line is “no longer
necessary or useful in the performance of its duties to the public” pursuant to
AR.S. § 40-285(C). This transfer of this property outside of its service area
and its potential liability is in the best interests of Mohave's rate-paying
members; : -

16.Borrower Status ,with RUS: Mohave is not in default on any of its loans
with RUS; in the most recent year for which data is available, Mohave achieved
a TIER of at least 1.25, a DSC of at least 1.25, and OTIER of at least 1.1 and
ODSC of at least 1.1 in each case based on the average or the best two out of
three most recent years;

17.Effect on Existing or Future Power Requirements and Pledged
Security: None. The Transfer of these assets will not reduce Mohave’s
" existing or future requirements for energy or capacity. The transfer will not
affect any of Mohave’s assets pledged as security to the Government;

18.Market Value: Because the transferred line is within the boundaries of two

(2) sovereign tribal nations and because of the circumstances surrounding this
particular asset, Mohave determined the facilities have zero market value to
Maohave, but were a liability; ‘

19.Aggregate Values: The aggregate value of the transferred property is less .
than 10% of Mohave’s net utility plant prior to this transaction;’

20.Proceeds of Transfer: As previously indicated, Mohave shall concurrent
herewith deposit $114,253.04 in a Trustee Construction account then apply
those funds as a pro rata prepayment to Mohave’s respective notes secured
by mortgages; '




Mr. Robert O. Ellinger
February 4, 2005
Page 5

21.Partial Release Documents: Three originals and a copy of the Partial
Release of Liens document have been included with this transmittal letter.
See attached Exhibit G, wnth a request RUS forward them to CFC and CoBank
for execution.

We trust that all of the above information will be useful and helpful in acquiring a
partial lease of all the liens contained on the attached documents. -Should you have any
questions regarding these matters please do not hesitate to glve us a call.

For the Firm
Attorneys for Mohave Cooperatlve Inc.

~ MAC/sdc

cc: Robert E. Broz, MEC
Stephen McArthur, MEC
Larry McGraw, RUS
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Mr. Robert E. Broz

General Manager/CEO

Mohave Electric Cooperative, Inc.
P.O. Box 1045

Bulth,ad City, Arizona 86430

Dear Mr. Broz:

The Rural Utilities Service (RUS) has cxccutcd the Partxal Release of Licn (Release) in
conmnection with the transfer of: .

. The facilities, a 70 mile electric line as well as rights-of-ways known, as the Hualapai
BIA line beginning at the Nelson Substation and ending at the rim of the Grand
Canyon at the BIA Long Mesa Substation. .

The sale meots all the requirements in 7 CFR 1717.616. Prior RUS approval is not required for_
this sale. Your attention is called to RUS Bulletin 26-1, Budgetary Control of Advance of

- Electric Loan Funds, Part [II.D, which describes the necessary ad_;ustxnents that need to be made
to your consolidated loan budget to record this sale. If the sale requires a deposit into the
Construction Fund Trustee Account, please inform RUS of the Amount upon dcpos:l S0 that the
necessary adjustments can be made on the consolidated loan budget records. '

The Release was forwarded to the National Rural Utllmcs Cooperatwe Finance Corporation

(CFC) for consideration. Once executed, CFC will forward the Release to CoBank, ACB for

consideration. CoBank, ACB will return the Release to Mohave Electric Cooperative, Inc.,

(Mohave) oncc everything has been execufed, If you have any questions regarding the status of '
~ the Relcase, please contact Mr. Robert Stephens of CFC.at (703) 709-6700. '

RUS rhakes no representation as to the legal sufﬁcmncy of the Release and remmds you that it iy
the responsibility of the purchaser’s attorney and Mohave to assure the accuracy and legal
effectiveness of the Release.

Wab: hitp:/’www.rurdey.ugda.gov

Committed to the future of rural communitias.

"USDA I3 an equal opportunity prcvidgr. empioyer ard lender®
To lite a complaint of discriminalion write USDA, Director, Office of Civil Righta, Room 326-W, Whitten Building, 14™ and
Independencs Avehue, SW, Washington, DC 20250-9410 or call (202) 720-5964 (voica or {LD),

140Q Independanco Ave, SW - Washington, DC  20250-0/00
|




MOHAVE.ELECTRIC CO-0P. TEL:928-763-3315 ©° Mar 11705 13:40 No.006 P.

Mr. Robe‘rt E. Broz ‘ 2

We are sending a copy of this letter to CFC and CoBank, ACB.,

-Sincerely,

N - VP »

PRASHANT V. PATEL
Chicf, Operations Branch
Southern Regional Division
Rural Utilitics Service

Enclosures
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MOHAVE ELECTRIC COOPERATIVE, INC.

March 9, 1982

Dept. of Interior
Bureau of Indian Affairs
P.0. Box 7007

Phoenix, Az. 85011

RE: . Account #29740-00, D-8 -

February 1982 Electric Billing
February 1,1982 to-March 1,1982

PRESENT PREVIOUS DIFF MULTI USAGE
KHH 65 ‘ g | 65 1200 78,000
KW_ A2 oeb2 1200 504
PREVIOUS BALANCE I ; $45,038.24
LESS ADJ. FOR DEC. & JAN. (12,788.92)
MINIMUM MONTHLY CHG. FOR FEB. 15,504.48
ARIZONA SALES TAX @ .04 - ) 620.18

TOTAL $48,373.98

The monthly minimum charge has been reduced from $21,653.00/t0 $15,504.43.
The adjustment for the two previous months billings are reflected on
this billing. '

The minimum charge is being billed this month because the charges for
the usage did not exceed the minimum charge. ‘
MOHAVE- ELECTRIC COOPERATIVE, INC.

ez a C%«“/’:’«é,-zzg’/"‘“

Mr. A. H. Carpenter . _

Manager

AHC/ek

P0. Box 1045 Bullhead Citv. Arizona 86430 754-4115




Exhibit I

; BUI%BAU()F INDIAN AFFAIR_S
" “TRUXTON CANON AGENCY .
‘_ VALENTINE, ARIZONA 8643_7

IN REPLY REFER TO:

Office of the Superintendent S T ;"ﬁa}ch?ES}flsﬂz o

(602)769-2241" : _ I

By memorandum to your From Hr. Curtls Gelogamah Actnng Area Dtrector, dated
February 11,1982, and my Tetter 'to you dated’ February 17,
advised that because of generator Fallure at. Long Mesa, it was necessary to
energlze the commercaa] power Ilne to Supax '

U

- dd:t;on Generator No.‘J dblown: : 3
11982 and, although it had been regatred it was stlll leaklng water.and.was

No. 3 g appeared to be operating. properly, it was very doubtful lf the Plant

e could contlnue to functIOn much’ ]Qﬂger under these condnt|ons.

'“And frnally, since the pew schoo]l

P ) “.school was imminent, it was doubtfu] if.the Long Hesa Plant could stand the
‘;faddnt:onal load lncrease.

i
L. l
! e v : : ' o
- i

}982 you'were" ;_JE’*

éemitting steam out of the’ exhaust,system.. Generator No. 2, also -a smaII unst,,i
had been down since August, 1981, due to a broken crankshaft. While Generatdrs'

had JUSt been nnspected "and occupancy” of the ,




With all of these factors in mind, along with the fact that the Faflure
of Generator No. 5 came durlng an extremely cold period, it was felt,
that for the welfare of the Havasupar Tribal members lrv:ng i Supai,

a mare reliable power-source was needed ammedxately Therefore the
decision to energize the commercial power line was made.-

When that decision was made, the Bureau was’ aware that the rate structure
.- and. r'ght of rway was. still- -an. unresolved issue; however, resolutlon oF
'{Ihese tssues can st:lf ke pursued by ‘the Tribe. ' A: crxtlcal factos™
our decisian, at. ‘that. tnme waS'the saFety and welr be:ng oF the.Tr:bal,ﬁ
. members :n Supal.tlg' : '

'+ Superintendent

.t e s b s e i et = 4 s ® 8s
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