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ORIGINAL - NAMUMIADED

BEFORE THE ARIZONA CORPORATIONCUMMIDSIUN
COMMISSIONERS . i

JEFF HATCH-MILLER, CHAIRMAN 1% 727 30 P2 4 55
WILLIAM A. MUNDELL

MARK SPITZER }7CORP O

MIKE GLEASON Dot
KRISTIN K. MAYES

IN THE MATTER OF THE APPLICATION DOCKET NO. W-02450A-05-0430
OF WATER UTILITY OF GREATER

TONOPAH, INC., FOR AN EXTENSION
OF ITS CERTIFICATE OF CONVENIENCE POST HEARING MEMORANDUM
AND NECESSITY

Water Utility of Greater Tonopah, Inc. (“WUGT”), by and through its attorneys
undersigned, files this post hearing brief on the issue of whether a nunc pro tunc order 1s
appropriate i accordance with the mstruction of Administrative Law Judge Kinsey at the close
of the evidentiary hearing.

INTRODUCTION

The above captioned matter was initiated only after WUGT unexpectedly
discovered that the Commission’s records still reflect West Phoenix Water Company, Inc.
(“West Phoenix”) as the water provider certificated to serve the West Half of Section 30, and all
of Section 31 in Township 2 North, Range 6 West, Maricopa County (the “Land”). As will be
demonstrated herein, the record created in 1985 clearly reflects that all of West Phoenix’s
certificate was transferred without West Phoenix retaining a small CC&N over the Land. What
occurred was an inadvertent mistake in the legal description that resulted in Decision No. 54419
failing to properly reflect the action taken - - the transfer of all of West Phoenix’s CC&N. An

Order nunc pro tunc amending Decision No. 54419 to include the Land pursuant to AR.S. § 40-
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252 is the appropriate procedure to correct the record.  1If an Amended Decision 1s not entered
nunc pro tunc, there will be a 20 year period where a dissolved corporation, without any
employees and making none of the required regulatory filings, held a CC&N for the Land. On
the other hand, entry of an Amended Decision runic pro tunc, will ensure the Commission’s
records show the certificate encompassing the Land timely passed to a viable public service
corporation. The latter result, not the former, 1s what the Commussion actually ordered by
Decision No. 54419, but for an error in the legal description.

THE COMMISSION MAY ENTER NUNC PRO TUNC ORDERS

A R.S. § 40-252 expressly vests the Commission with authority to rescind, alter or
amend its decisions at any time:

The commission may at any time, upon notice to the corporation
affected, and after opportunity to be heard as upon a complaint, rescind,
alter or amend any order or decision made by it. When the order
making such rescission, alteration or amendment 1s served upon the
corporation affected, it is effective as an original order or decision.

Since the Commission has clear authority to amend Decision No. 54419, the only
question is whether it has authority to do so nunc pro tunc. Nunc Pro Tunc 1s a Latin term
meaning “now for then”. When an order is signed “nunc pro tunc” as of a specified date, 1t
means that a thing is now done which should have been done on a specified date. Black’s Law
Dictionary, 7" Edition page 1097 citing 35a C.J.S.Federal Civil Procedures § 370, at 556
(1960). Black’s further defines nunc pro tunc judgment as “a procedural device by which the
record of a judgment is amended to accord with what the judge actually said and did so that the

record will be accurate. This device is often used to correct defects in real-estate titles.” Id. at p.

848
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Rule 60(a) A.R.C.P. permits the correction of clerical mistakes in judgments,
orders or other parts of the record and errors therein arising from oversight or omission. Rule
58(a) A.R.C.P. expressly authorizes the entry of judgment nunc pro func, “in such circumstances
and on such notice as justice may require.” The Commuission has specifically incorporated the
Arizona Rules of Civil Procedure pursuant to A A.C. R14-3-101A.

In American Trucking Associations v. Frisco Transportation Company, 358 U.S.
133, 145-46, 79 S. Ct. 170-78 (1958), the Court stated:

“|Tlhe presence of authority in administrative officers and tribunals to

correct such errors [arising from oversight or omission] has long been

recognized - -probably so well recogmzed that little discussion has

ensued in the reported cases.”

In McKeone v. Red Ball Transfer Co., 159 Neb. 448, 67 N.'W. 2d 475 (1954), the

Nebraska Supreme Court recognized it to be appropriate for a utility regulatory commission to

enter an order nunc pro tunc fifteen (15) vears following the entry of an original order granting a

certificate clarifying the area (route) covered by the certificate. The court recognized that the
proper function of a nurc pro tunc order “is to correct the record which has been made, so that 1t
will truly record the action really had, but which through some inadvertence or mistake has not
been truly recorded.”! Cf Andrews v. Nebraska State Raibway Commission, 178 Neb. 799, 135
N.W. 2d. 712 (where the court upheld the Commuission’s refusal to issue an order nunc pro tunc
that would have enlarged the authority originally granted).

In the present case, the original Decision of the Commission was to convey all of
West Phoenix’s CC&N. Therefore, an amendment of the Decision pursuant to A R.S. § 40-252

to include the Land inadvertently omitted can and should be made nunc pro tunc.

YA copy of the McKeone case is provided to the Administrative Law Judge and Staff for their convenience.




WEST PHOENIX HELD THE CC&N FOR THE LAND

As reflected in the Affidavit of John Mihlik, Jr. attached hereto as Exhibit A,
WUGT has searched the Commuission’s records with the assistance of Docket Control personnel,
to locate relevant Commission Decisions. As reflected in the testimony at hearing, the Land was
encompassed within the certificate of convenience and necessity of the Tonopah Water
Company, a Partnership, pursuant to Decision No. 33434, dated October 6, 1961.2 A copy of the
Decision 1s attached as Exhibit B. WUGT’s seémh of the Commission’s records located no
Decisions deleting the land from Tonopah’s certificated area. See Affidavit of John Mihlik, Jr.

Next, Decision No. 39759, dated December 5, 1968, approved Tonopah’s
Application to transfer all of its certificate of convenience and necessity to West Phoenix Water
Company, the Land was necessarily encompassed within West Phoenix’s CC&N. A copy of
Decision No. 39759 1s attached as Exhibit C.

West Phoenix then transferred all of its CC&N pursuant to Decision Nos. 54418
and 54419, copies of which are attached hereto as Exhibits D and E.

WEST PHOENIX SOUGHT, AND THE COMMISSION APPROVED A
TRANSFER OF ALL ITS CC&N

In July 1984, West Phoenix filed applications with the Commission to transfer its
entire certificate of convenience and necessity, in part to West Buckeye Water Co. (now WUGT)
and in part to Northwest Buckeye Water Company, Inc. (now Water Utility of Greater

Buckeye)’. At the hearing conducted on February 7, 1985, Mr. Mihlik explained at pp 5-6:

* The first ordering paragraph granted a certificate of convenience and necessity to construct, operate and maintain a
public water system to scrve specifically described area, including “the West Half ("W1/27) of Section 30, and all of
Section 31 in Township 2 North, Range 6 West.”

? The Amendments changing the corporate names are attached hereto as Exhibits F and G.
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“. .. West Phoenix Water Company, at this pont in ime has a CC&N
or certificated area as shown in green. It takes up a fair amount of land
towards the Tonopah area. The two areas of the green are separated by
the Hassayampa River which runs down through this area here. The
other company, Sunshine Land and Cattle Corporation, operates and
owns the franchise and certificated area in blue here, which is, again,
on the west side of the Hassayampa River.

So what these two companties did is they got together and West

Buckeye Water Company purchased a// the franchise area on the west

side of the River. Northwest Buckeye Water Company purchased this

portion of the West Phoenix Water Company franchise area and

certificated area. So what happens is that . . . [A/// of the properties

west of the Hassayampa now belong to West Buckeye Water Company.

All of the properties or all of the certificated areas now east of the

Hassayampa River belong to Northwest Buckeye Water Company.”

Legal counsel for West Phoenix further stated at page 12: . . . The main purpose
was to divide these two companies, the one group of compames under one entity on the one side
of the Hassayampa River and the other under another corporation on the other side of the
Hassayampa River. The same owners are involved in each.” Copies of the transcnipt’s cited

pages are attached as Exhibit H.

As aresult of the hearing, the Commission issued Decision Nos. 54418 and 54419

on April 1, 1985, Decision No. 54418 transterred a portion of West Phoenix’s certificate of

public conventence and necessity to Northwest Buckeye Water Company, Inc. (now Water
Utility of Greater Buckeye) and Decision No. 54419 transferred a portion of West Phoenix’s
CC&N to West Buckeye Water Company (now, WUGT). As referenced in Decision No. 54419
“the primary purpose of the transfers was to bring in persons with financial capabilities to assist

with development as needed and to divide the areas to be serviced into two discrete areas

separated by the Hassayampa River (“River”).” (emphasis added) The Decision further
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explained: “This can not approve/disapprove any deletions until a determination is made on the
overall affect to the public in the current and remaining certificated areas.”

From the foregoing it is clear the Applicant sought, and the Commission granted,
the transfer of all of West Phoenix’s CC&N. However, it was not possible to simply make
reference to all of the certificated area as had been done in Decision No. 39759. Since the
CC&N area was being divided and transferred to two entities, lengthy legal descriptions of the
area to be transferred to West Buckeye Water Company (now WUGT) needed to be set forth in
Findings of Fact 3 and 4, with Finding of Fact number 4 listing the area to be transferred from
West Phoenix. The description however, inadvertedly omitted the Land. The omission of the
Land was an inadvertent mistake and inconsistent with the Commission decision to transfer all
of West Phoenix’s CC&N through Decision No. 54418 and 54419. WUGT did not realize a
mistake had been made until the later part of 2004 or early 2005 when it received a map from the
Arizona Corporation Commission mapping division which reflected a small area still certificated
to West Phoenix Water Company. The error was immediately brought to the Commissions
attention through the present application. See Affidavit of John Mihlik, Sr. previously filed in
this docket; a copy of which is attached hereto as Exhibit 1.

RELIEF SOUGHT

WUGT seeks an order from the Commission pursuant to A R.S. § 40-252
amending Decision No. 54419 to include the Land’s legal description within Finding of Fact No.
4. Such an amendment is clearly authorized by A R.S. § 40-252 and 1s supported by the
testimony in 1985 and in this docket. WUGT further asks that the amendment of Decision No.

54419 be entered nunc pro tunc, since it reflects the true Decision entered by the Commission in
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1985. Whether entered nunc pro tunc or not, Decision No. 54419 should be amended to include
a legal description of the Land in Finding of Fact No. 4.

Alternatively, if the Commission decides not to amend Decision No. 54419, then
WUGT respectfully requests the CC&N that would still be held by West Phoenix be forthwith
transferred to WUGT.

DATED this 30" day of September, 2005.

CURTIS, GOODWIN, SULLIVAN,
UpALL & SCHwWaAB, P.LL.C.

)
7 e / /

By

William P. Sullivan, Esq.

Michael A. Curtis, Esq.

Nancy A. Mangone, Esq.

2712 North Seventh Street

Phoenix, Arizona 85006-1090

Attorneys for Water Utility of Greater Tonopah,
Inc.




PROOF AND CERTIFICATE OF MAILING

I hereby certify that on this 30" day of September, 2005, I caused the foregoing
document to be served on the Arizona Corporation Commission by delivering the original and
thirteen (13) copies of the above to:

Docket Control

Arizona Corporation Commission
1200 West Washington

Phoenix, Arizona 85007

Yvette B. Kinsey, ALJ

Hearing Division

Arizona Corporation Commission
1200 West Washington

Phoentx, Arizona 85007

Christopher Kempley, Chief Counsel
Legal Division

Arizona Corporation Commission
1200 West Washington

Phoenix, Arizona 85007

Ernest Johnson, Director

Utilities Division

Arizona Corporation Commission
1200 West Washington

Phoenix, Arizona 85007
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F\1284-5-3-2 (W exi Ph nix CC&N Transfer)Pleadings\Post Hearing Brief.doc
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1| CONVENIENCE AND NECESSITY

BEFORE THE ARIZONA CORPORATION COMMISSION

COMMISSIONERS

MARK SPITZER, CHAIRMAN
WILLIAM A. MUNDELL
JEFF HATCH-MILLER

MIKE GLEASON
KRISTIN K. MAYES

IN THE MATTER OF THE DOCKET NO. W-02450A-05-0430
APPLICATION OF WATER UTILITY OF
GREATER TONOPAH, INC., FOR AN , :
EXTENSION OF ITS CERTIFICATE OF AFFIDAVIT OF J. JOHN MIHLIK, JR.

I, John Mihlik, Jr., being first duly sworn upon my oath, do attest to the fbllowing:

1. I am the Chief Financial Officer of Water Utility of Greater Tonopah, Inc.
(“Company”). |

2. During the month of September 2005, the Company had its Staff, with fhe
assistance of the Arizona Corporation Commission Docket Control Department, research
any ACC Decisions regarding the CC&N of West Phoenix Water Company and the
CC&N of Tonopah Water Company from 1961 to 2005. The following Decisions were
located: | |

a. Decision No. 33434 dated October 6, 1961~ In the matter of Tonopah

Water Company, a partnership consisting of R. M.kMakems‘on, R. S. Spoon, John A.
Murphy, John M. Scott and Earl P. Snoddy, for a Certificate of Convenience and Necessity

to construct, operate and maintain a public utility water system in the area described
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(includes the West Half of Section 30 and éll of Section 31, Township 2 North, Range 6
West of Maricopa Coﬁnty). /

b.  Decision No. 39759 dated December 5, 1968 In the matter of
Tonopah Water Company for authority to sell, transfer and assign all of its right, title and
interest in and to the Certificated of Convenience and Necessity heretofore issues by this
Commission to West Phoenix Water Co., an Arizona corporation.

C. Decision No. 39760 dated December 5, 1968 — In the matter of
Wintersburg Watér Company for authority to sell, transfer and assign all of its right, title and
interest in and to the Certificate of Convenience and Necessity heretofore issued by this
Commission to West Phoenix Water Co., an Arizona corporation.

d. Decision No. 40701 dated June 22, 1970 — In the matter of C S. Jensen,
dba Rose View Water Company, for authority to sell the physical assets and ﬁansfer the
Certificate of Convenience and Necessity to West Phoenix Water Company, a corporation.

e. Decision No. 54419 dated April 1, 1985 — In the matter of Sunshine

Land and Cattle Corp. dba Sunshine Water Company and West Phoenix Properties, Inc. dba

I West Phoenix Water Co., Inc. for a transfer of corporate assets to West Buckeye Water Co.

f. . Decision No. 54418 dated April 1, 1985~ In the matter of West Phoenix
Properties, Inc. dba West Phoenix Water Co., Inc. for a transfer of a portioh yolf the
corporate assets to Northwest Buckeye Water Company, Inc. )
3. None of the foregoing Decisions approve the deletion of the West Half of
Section 30 or all of Section 31, Township 2 North, Range 6 West of Maricopa County from

any Certificate of Convenience and Necessity subsequent to the property’s initial inclusion
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within the Certificate of Convenience and Necessity issued to Tonopah Water Company
pursuant to Decision No. 33434.

Further affiant sayeth naught.

(i iha

J //ohn Mihlik, Jr.

STATE OF ARIZONA )
‘ ) ss.
County of Maricopa )

The above instrument was executed and acknowledged before me this aO\L\/\
day of September, 2005, by J. John Mihlik, Jr.

My Commission Expires:

)0/3]/_6(0
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EBFORE TME AKIZONA CORFORATICN COMMIBSIUN
14 THB MATTER OF TSE APFLICATIUN OF TONOPAH WATER COMPANY, A
FARINERSEI P

: GONBIBSTING OF R. M. MAKENSON, R. 8. 3POQN, JOHUN A,
mm,mu.mmmy.w, BOR A CERTIFICATE OF
AXD HECBSSITY A

Notice having deen glven as provid tha adbove
entitled matter came on for hearing before khe lan on
February 4, 1560 in Phoenix, A.rizona, arf.er baving been con-
tinued from June 19, 1959 on moticn of Jumen E. mr.n, attorney
far znd on oemlr of appllicantn,

Applicants were represented by their attorney, James B.
Suith, of the law firm of Stahl, Nurphy % Blakely. Appearances
in oppomitlan woare entered dy oJ. lalar Shelley, attormney for and
on behnlf of the League ol Arizona Cltles ana Towny, Patrick
Burke on benalif of & e City uf Phoem.z., ard’ numerous landowners
in their oun dbenanli. 7

During the aearizng Applicants Liroush uWhelr a:;t.t.ori'ley'
requested aund ¥as gliven permlzslon Lu a;end' their zpplication
by delating therefron le West Hslfl {Hﬂ) ol Section 18, Township
2 Heorth, Hange 0 Kesi; lwt.a' L, . ;,i‘é 211 the Bast Hals (EX) of the
Mest Halfl {l}-)l of Sectliui. 14, Twmm.aniy 2 Hurth, fange v Wesi and the ‘
Northwesat wusrter (KW, o: Sectlon i=. Tuwrzaly 2 RNortn, Hange T

¥ | ¥ost, the F.Scu:.n Aslit \S,) vl Beclion 1, Townabidp 2 Korth, Range
7 Beoat; the Soutly Hsifl (Si) end the Nortnesct Quarter (MEZ) o. _
Sectlion 13, Townahlpy & Kerth, Hance o Bedl; ue Ecst Hall (Bj)
of Sectlion 3u, Townshlp @ Kurih, Heige u Weat; Lie ¥ezy lplf (Wi
of Bectlen 2, Duwnsul, i Mortn, heage ) Wust, Section i, Townodhlpy

i Rﬁrm, I“n(.c THUB‘Q

I‘f\.e Ewta Land ‘)mm-tmur L entergd LU wpprosiiiiio Lo bie

‘

3 ' g™ T b SLE UL eal.. Miean !l
grantlng ol the Loartiflanste el By Jalel Bl SLETC  -aRI .
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.- was included in the application.

| In an Executive Session held on August 9, 1901 it msas the
declzion of the Caamisgélon that the spplication be granted subjeot
to stipulaticna entered into and deletions requested.

WERREFORE, IT IS ORDERED that this opder shall constipute
and be a cartiflcate of conveniance and necepssity pursuvmnt to
$40-201, Arizonas Rovimed Statutes, authorizing applicants harein
to construct, operate and maintain a public woeler syelem Lo Berve
dcmentic water o the resldents and camsroinl establiphments in
the area described ms all ol Section o, Township 1 North, Eu.ngn )
BNezl; the Eant Halr {Ei) of ‘Sectlou 13, the Northwest Quarter [ilg)
of Seatlion 13, the Weat rhxlj__(ii.ﬁ_) of Sectlion 30, and gll of ngm
31 in Tewnanip 2 North, Range 6 West; the East Half {B}) or Bection
2, all of Section %, all of Section » and all of Bection 12 in

Pownahip 1 North, Hange 7 West; all of Section 13, the Northeast
Quarter (i) anc the Sourn Hair (Si) of Sectien 14, the Rorth

Half (N3) of Bection 1b, nll of Sectlcn 16, @ll of Sectians 20,

5
i 2l, 22, 23 and 24 and all o~ Sections 2., 26, 27, 28, and 29, axd ﬂi

all of Sedtlons 32, 33, 3% and 3o and all of Sectlon 36 in Township
2 North, Hange 7 West, G«SHicd, maricopa Couaty, hrizcna.

IT 13 PURTHEN JRDERED that uhe rates approved amd Which
anall apply &re 4.0U mlroimuws CLAr.E ps:r‘;.mnt.n for the first.
0,000 ghllons or less pur coisulivi, Al G 40 per 1,000 gsallons
in excezs of the f:.rat. L, 000 gailuss minlauw., ALl oiher rates
and charges 4hall Le «ll L0 accprusnce with General urder Ne. U-4,
Rules end Jegulatlony ror Desentlec Walwsz L'cnpixucts.

IT iS5 ?Ukh.ﬂn CHDECED Loy se.ule fiig  Cemnbmectlon s
comsenced by Appllcants, piase du.. s;.m-’.:‘icah.’.cma of the system
Auab e BLLEILLEG U Ghe Jureas of Sanltiilon of tiw Stavt ealth

CDeprTument I'or apprute. oI adme ol LBl CPRIVUIB. Seebl e L bained,

OLnErwLise, WnAs cerdilficade ol «otvelence 8kl necuRsily BiALl Ye

all 2o vold,

| z~,am;ﬁmww¢m.m.
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DOGKET 0. U-1648 | DEGISION KO, 3 & of 3 of
IT 18 FUMMER CHDERED that tne Cammlasion ahall rotain

JarisAlction over this matter and in the futurd SAYORe GmAng

160 foves or mars and who demlres to bave his px;omrty daleted

. frem the certificated ares herin may by written spplication to
tho commisalcn in w:ich good causs 13 showm have his property
: d.q.lﬂ;od from this cartificata of cunvanlence and necessliy.
- BY OUDEH OF THE nmmm CORPCHRATION OUMMISSION,
IR MINESS MEERNUP, 1, FRANC1S J. BYRNES, mewzo .

of the Arizcna Corporatlion Cosnission, have hereun
set wmy hand and causad the cfficlal geal of thls

Comilssion to be aflixed, mt the Caplig the City
of Phoenlx, thir Z " day of ﬂ » 1901,
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. .. e sdove entitled matter

. thaﬂmd-ﬂmctnmenu, Arizona on
cm and Frank B. Sslisbury represented West Phoenix
Water Co,' Bvidance was adduced and fram 'tha.t evidence it is

Tound:

1. Dt applicant deeiras to sell, transfer and
assign all of 1ts right, title’ and interest
to West Phoenix Water Co., a corporation.

‘2. 'That such sale and tranater is in the public
) interest.

| IT I8 FURTHER QRDERED that the rates and charges for
water sold shall be:

7 [
: 5/8" Meters $ k.00
/4" :‘f‘ 5.00
a 7.m
w* 12.00
2" " R 18,00 -

75¢ per thousand gnllons for all water consumed,

VHEREPCRE, IT IS CHDERED that the mpplication be, and
tha saxe 1s hareby, granted as prayed for.

BY CBB!R QF THE ARIZONA CURPORATION CGMBSION
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CHATRMAR

MARCIA WEEKS ‘ 4

. ' COMMISSIORER : : APR. 1 1985

RENZ D, JBENINGS -

COMATSSTONER . BOCKEID BY | i |

IN TEE MATTER OF THE APPLICATIONOF——7 DOCKET NO. U~2067-B4~182
VEST PHOENXIX PROPERTIES, INC. dba WEST ) - ' -
- PHOENIX WATER CO., INC., FOR A THANSFER ) . DECISION NO. _Sufsleif. . .|
CF A PORTIOR OF THE CORPOBATE ASSETS ') o
'T0 NORTHWEST BUCEEYE VATER COMPANY, ) ' ,

Inc. _(U-2451) : ) , ,
. . . ) QEIVION.AMD ORPER

DATE OF HEARING: February 7, 1985 '

PLACE OF HEARIRG:  Phoeuix, Arizoma

PRESIDING OFFICER: Jerry L. Audibaugh

APPEARARCES : Christepher Kempley, Attorney for the Legsal

BY THE COMMISSIOR:

{| ("Sorthwest™) filed an Applicntion with the Arizonm Gorpnrati'on Mﬂ&‘

l'!aﬂ'wr- i ||rvtmmm

‘ . . BEFGRE iz %%W
RIGEAND EDGBALL | . DOCKETED ‘

Division, on behalf of the Arizons Cnr;poratziunn
Commission Steff

cunni.nshm. Goodson & 'riﬂmy. Led, , by Joha F.
- Goodson, Attorneys for the muunt-.

On July 24, 1984, West Phoenix Properties, Inmc., dbs Went Phicesix Wite

Cempany, Inc. (“West ‘.Phoenit") and Northweat Buckeye H¥Haker Company,,

heiring before 8 duly avthorized Heariog Off:mxar of t.he Gmu-iun ar i 5

offices in Phoenix'. Arizona. on February 7; 1985. ‘West !hueniz. .Wﬁm‘to hﬂ& 'i

hedring, the mattsr wss adiourned p:wdins submission of a rees
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Opinion snd Order by the Presiding Officer to the Commission.
RISCUSEION -

- In 1970, West Phoenu vas sranr.ed n Certl.fu:lte l:o proude vntcr namu.q

to large sress on both nden of the 1-10 I-'reev:y, mth of r.he !’4&10 ’Vimd ,
¥uclear Gemerating Plant (“Palo Vude") uml t:ha 'Im ' of Bncknye (""‘m”), -
development of -the srea has lagged due te d.ehys iu emlction ot l:hg fmmm
into Phoenix as velL 38 the scare reaulting. From the Three Mile Island mm ‘
‘accident. ' | | ' N '

,,41‘0 date, there are no cuntun&t,- in the ares ;‘ropoud ‘to be transierred

‘Northwest. This has resulted in a financisl 1isbility placed on l:he cupzie ‘

.‘Sb‘hﬁ*&'wm?q'fnu*umw

oM
Lol N

ot
6 &

one scre parcels. ‘Tnere are two well sites and approximately seven miles QE
water lines locgtéd throughout the ares, With completics of I~10 into tm&hﬁ

Phoenix, Northwest expects deévelopment to occux in the ares. In Mﬂiﬁ&rﬁ_;@

,Horthwest is cnrrently negotiating a contract to provide water to thn ‘l'mu

which is located outeide of the proposed area to be transferred. Hothm

-2~ Decimion No, S¥a//d”

e, . ok 4 oinbmintemediscpne : USRI IPFOTTEN
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with the Commission seeking author:.zution to tranafer to Northwest = portioﬁ

" the Certificate and corporate aseets of West Phoenix.

)
N

doo4/007

ezpruased 8 desire to th his lami b.oldinas rmvnd ftan the cmifiww 5*@

1”

ares. l!orthuent and Hect l’hoenix vere . in mmanl: with' Mz, Hmbliw*phj b

pruioen. the Conulion finda, cmludu and ordcr. that: .

1. Vest Phoenix ig
certx.ﬂcata by thias Ccmxnion in June 1978 ‘pursusnt to Decision MWo. 40701, ‘W
provide water utihty service in certain pertions of lln:i.coyn County, lrim EF

2, On Jaly 24, 1984, West Phoe.ni: and ¥Worthwest f£iled am ‘Fﬁlﬁﬁnﬁiﬁ}% 43

" 3. Tbe ares proposed to be transferred is as follows:

4) - West Phoenix Eststes, Unit X
TIN, B5W, Sec. 1, E 1/2 and 5W 1/4

B) Wast fhom:ix Estates, Unit X1
TIN, R4W, Sec. 6, W 1/2

-C) West Phoenix Estates, Doit XII
Tiw, MI!,. Sec. 6, K 1/2

Di Township 2 North, Range & West
: Sectioa 33: N li2 :

E) Tounship 1 Sorth, Range S5 Wast
8ection 13: ¥V 1/4

' L. | -3 ' Decigion Ro. M
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F)}  Towmship 1 North, Range 4 Wost
. 8ection 7: SE 1/4
18: E 1/2 Bxcept SE 1]#, 3E 1/4
17: mw 1/4
210 All Al
28: 1[ 2

.'-" ﬂ 'f

)i,
t‘-“»

m H m 2
o
llc

..\uv‘ pe

4. Ihzicnp- Cnnnr.y Boatd of aupmuon hu aouant.ed to the umm;:; :
of franchise from ch Phoenix to Rorthvost for c.lu: propaud area.
S. There will be, no affect on thn.rafes n:qblhhd for th'-'“ '
area. |

6. = There are no other'wnl:c: conpaniaa tarvicing the nru;

- T T Y. S R S TR VR )

7. 'I'he nuets to be transferred include two wells, vater linu, m;h,

valves, and a lnrge undergrouud reaervior of poublc water.

ot
=t

8. Northwen' ntockholderl ;u.'e'. uldividula who are capabla nlf %ﬁﬁ

b

generating sizeable muntn of capi:ul and lwv neceum to anlu-ge @m ’
i3 |

14

existing water otility fncl.litieu.
' 9,  Wotice of the propo-ed ttunnfcr was -pnbiillm! in the Buckeye -¥s)

. News. P
16

17
18
19
20

CONCLUBIONG OF LW

1. West Phoenix is a public service corporation vitzf.hin the ,nuﬂ;i'sn’; -‘lé;;_“
Article XV of the Arizona Constitution and A.R.S. !&0’-201 and $40-~282, ko
-2, The Commission hu Jurudiction over West Phoenix aad Horlmrut uuﬁ
of the subject matter of the Applicaticn pursuvant to A.R.S. §40-285,

3, There is 2 comtinuous need for a domestic water company to sexiil:
22 '

23
24
25

26
27
28

future customers in West Phoenix's certificated ares east of t:ha the River,

4. Horthwest is a fit and pzoper entity to receive = Cet:ifituto
providing of warter util:.ty service to the srea to be transferrad.
wnmxmxz, IT 18 ORDERED: That West Phoenix Water Company, Ine, i hernhy

=~ . Dacision Rp. 4 &/

et cmemn e mmere e e ——— o mymmeid! 1 N dtMer m e b 0 mee e
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same o West’ Phoenix Water' Conp-ny. Iuc. ntu uuruntly on file wizh mp;gll ,;3

Commission.

VW O 1 o0 o H ¢t M

<H'
Q

i L ';' N ,I cl c. mmgn..
‘E:ecut V&  Secrstary of the Axizona Corpormin
Commission, bhsve ° xeunto set wy hand gngd WM wm v
official sesl of ranis Commission to De aff

Capitol, in City of  Phosnix, this zud »ﬁ‘#'q
°£-—M—‘“' ’1985‘ . S

G. - c. mm’ J‘l. ’
' he;utin EBecretaxy

- o
e G & B

85 &

=
(1)

NE Ry

N N N 0
& 38 8RN

=5= Deciaion Wo, . XN
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IN THE MATTER OF TRE APPLICATION OF ) DOCKEY ED. U-2107-84-183
ARD CATTLE CORP. dba ) U~2067-84~183
TER COMPANY AXD WEST PHOENIX )
INC. dba WEST PHOERTX ) , 4 "
IEC. YOR A TRANSFER oF ) DECISION W0, _Fuierro |+
ASSETS TO WEST BUCKEYE WATER ) . X

Jerry L. Rud{baugh

cml.nghn.caodm&'!iifmy itd., by John ¥.
Coodeon, Attorseys for the Ap;liem;-.

/

Oz Jely 24, 1984, West Phoepix Froperties, Inc. dba West Phoeniy

Company, Ine, ("Weer Thoeaix"), Eunshine Laod and Cattle Carporetien:
| Bumahine Vater company ('Sunlhim").

i of fices

iv Phoeniz, Arvizong, op l’nbnmry 7, 1985. weat FPhoenix, Scoaking, W L
Bockeye, and the Commisaion'y Utilities Divieion Staff (“Btaff") ennenvedi®

] through counsel, Evidence wea presented in support of the Application
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after a fvll public hesring, the matter was 8d journed pendlng subxdesion of m

» W

recommended Opinion &2d Order by the Presiding Officer to the Cmi.:;im.

) DIBEDEEYON

In 1970, West Phoenix sad Sunshine were grested Certificates to Frovidy

L S

water service to large aress on bath sides of the 1—10 Frecway, north of m
Pale Varde luclear Cencrasting Flant (“Falo Vorde™) 4md the Town of hmk;ﬁ 4
("Tovn™). The development of the area has lagged dua to dohy- in cq.piaim :
| of the freswsy into Phocnix as well ss the scare resultisg from the Thres Mile].i
| Yalana Ruclear accident. Av  discassed in West Fhoenix's companiog
| applicatioum, (Docket ¥o. U-2067-84-182), the primezy purpose of the trax -
i Was to brimg in persons with financial cspabilities to sssist development qs
| needed and to divide the aress to be sarviced into two discrets areas sspar ~

| by the Bassayasps River ("River™)

‘ytiurily noTth of Palo Verde with a center near the Town of Yonopah, l’: 2
| encompasses approxiustely 50 or 60 mquare ﬂlen. There are currently mm
‘ Customers beiung served by either West Phoenix and Bunshine. :
; Bccuaeofthevuylargenuiuvolved two membexrs of the Tomopah Vel l
| Associstion asserted that mapy of the Ptople in the arex were unsvare whrthesd
 Their lamd was in cthe certificated ares. Ose of the mesbers, Mr. § {0
Urublick requested that his land holdings be deleted from the certificsted o ‘
to be transferred to West lucke.ye. At the request of M, Wroblick, ,,"7.5
Buckeye agreed to provide a mxp sbowing the certificated area to the Tonop &
VYalley Aszsocistion For ica wonthly newsletter. Further, West Bockeye agreed v©
. ailov land cwners to b‘c Temoved frow its vequested certificated sres i tiy ,;
notify West Buckeye within &0 days of the Tonapah newletter. u:}__nuza i
27 ' Buckeye and the landowners wight be in Agreement &8 to delation,
=8 ' Commission can not spprove/disapprove any deletivas until a detmlmioa.‘;
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'ude opn the éveull affest to the public in  the currest amd e e 3
| certificated sress,  Furthersmore, thst determication csn mot be misim ‘
those parties desiring delevion request aud bave a hearing. Ry
3 R : * * B | = *'.r

Bavipg considexred all the evidence berein abd bd.ns £ully uhd.tql -i.p %
Presises, the Commission f£iods, coocludes end orders that: ;

1.
this Commission in I970 pursvsnt to Uecieion Mos, 40701 and #3072 m‘ -
1° to provide water wurility service in cextain porrioss u! m&mﬂ

I TR T R NI P - S

a2 2. O July 24, 1984, West Fhoenix, Bunshine, ssd West Buckeye E4
‘ 13 Appliution with the Comininn wecking acthoriretion &o transfer o
3 24 || suckeye & portion of West Phoenirs’ and all of Sanshines’ Cerrificates . %g 3
7 15 | corresponding corporate sxsets. |
] 16 3. The area proposed o be transferred from Buashine s as Folloia:
. l?d A) ' Phoenix Valley Wesr, Unit Y
3 T18, RK5W L
H 18 Section 6:t E 1/2, BW 1/4 & %
2 ' ‘ ‘w172, &% 1}4 i
19  Section 7: AL ¥ 12
S ' W L4, BN 1/4
E 20 Bection 7: W 1/2, E1/2 & v
i 21 w BE 1/4, BE 1j&
L 22 B)  Phoenix Valley Weat, Onit IX . At
] T18, E5¥, Bec. & E£E 1/% .
3 : £3
; £3 C)  Yownship ] Xorth, Rsuge § West o
4 Bectiou 24: W 172, SW 114 1
3 24 £S: E 1/2, % 1/4 1
i o5 26: W 172, NE 1/4 i
i R i1
; il
” , D) Towoship § Bouth, Mange 6 Kast - .{l 3
; 26 ection 1: 6V 1/ ' i
l 2,, . o ¢ -'j i
28 A
i
4 | 'f
' -3- Dacision Bo.m
PP [y ™ -~ & e o i Pt T ST Al o a0 ” e K
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iy g gl
;“L s AR 1} :
¢ 3 : - - N
F_‘" . B T 3 .) O 0 a
¥ ! E) TYownship 1 Morth, Range S Rest °
-f id fection 30: § 1/2, B¥ 1/4 snd

i _ n1/2, W 1{&
; g | Section 313 W 172, ¥E 1/4
i S F) Township 1 South, Sange 5 West
s | ;; Beetion 63 N 1/2, ME 1/4 and
| 45 | 50 1/4, W5 1/4 and
! '. BE 1/6, W 1/%
5% Section 5: KK 1}/4&, 8@ 1/¢
F ; - 59 174 & BY U4,
64 SE 1/4 & E 1/2
& 7l E 1/2, SE 1/% &
\ I KW 1”‘. NE U‘a
r 8| BV 1/4&
£ : Section 8: ALl
- o | » Bection 3: A11 8 1/2 lylpg Bouth of Hasspyszpa
. right of way end Sorth of Ward Rosd d;ht of m.
{ 10 | Section 10t WW 1/4 lyina Borth of Ward Road right of way
i f "3
' 11 | 4. Ihc arca proposed to be trensferrdd frowm Weot l'ho-ni:: is as mw- :
f 12 " A)  West Phosnix Estates, Vait 1
i ! . T2E, RIVW, Eec. 20, B¥ 1/4
i3 f ' :
E a3 : E)  Vest Phoenix Estates, Upit IX
N 24 | * T2, KW, Bec. 20, KW 1/4
[ i -
3 15 | €)  Vest Phoesix Estates, Unit III
} . TZH, R7W, Bec. 22 N 1/2
16 D)  West Phoenix Entstos, Unit V
f 17 T2W, RIW, Sec. 15, WE 1/4
18 ! 4] Eantyk Phoenix Estates, Tnit VI .
: ;  ¥ZR, B6W, Bec. 29, & L/2
f 19 j ¥)  Rose View Estates, Units I & 1T
: 20 1 TiN, RBW, Bec. &, W 1/2
R i )
[ 21 | c) Townahip 2 North, Rsnge 7 Teat
- | Rection 13: A11
- eo § 2: B 1/2 and MR 1/4- Tk
;
B ' T Al ,’;
, R3 | 20: K 1/2 , A
i i 21: A1 o .3
2 24 | 22: A1l
i 25 | 23:  All Pxcept E 1/2, B 174
B i 2;: All
3 i’ 25: A1l
§ 26 j v 26: Al Ceg ol
P o 1 ‘ 27. All : ST
: 27 { 28 A1l b
28 |
J | &
I ;
/ |

{

~b~ Decisfon Ko, SefefVg ]
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29: A1l
323 Al
33; Al
34: All
35: A
363 ALl

[:b] Towaship 1 North, Range 7 West
Section 2: E 1/2
4: M1
5: A1l
12: A1l

i ) Township 2 North, Raunge 6 West
. o : Section 18t K 1/2
g _ v 19: ¥W 1/4
: 20: 8 1/2
3 R ' , 21: ¥ 12 : ,
; . 22: All
104 S 235 411 Except W 1/4
27: All

‘ ' 28: A1l Except ¥E 174
1z | v 29: A1)
! ) 32: A1l
134 13; a1l
34:; A1l -
35: All

Sc:tim: 33 812 and 8 1{2. !H 1/4 nd ¥ 1/&, EE 1/&
&: ALl
5: All
6: A
7: All
8: All
9: All
10: A1l
11: All
1&; A1l
151 All
17: Al
18: All Except W 1/2, ¥ 1/& and W4 1/4, S« 1/4
19: NE 174, BE 1/& and 5 1/2, ¥E 1/A, BB 1[4
20: All
21: All

- 22: All Bxcept SW 1/4, SR 1/4&
> 23: Al Brcept ¥7 1/4

F 15§ 3). Townskip 1 Horth, Rsuge 6 ¥
X

L » Maricops County Board of Seperviscrs bas consented to the
| of fronchises from West Phocnix and Sunshine to H‘nt Buckeye for Cthe mA
| proposed to be transferred.

6. There are no other water companies sexvicing  the ezt

-5~ Becision Ho. D udalrG
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BRBEBESR

24
25
26

27

| gencrating smixezble smovnts of capital snd losns Decessary to enlarge 1tk

| existing water utilicy facilities.
the mpund :r-n-fet.
f Agsociation newsletcer.

i assuned by ﬁm Buckeye.

q»-:nq@ 0005

ATEA.

proposed to be transferred.

9 lient Buckeye suticipates & large amoont of 3mt‘h in the area whichi #}

will :nqnire a2 substantial smount of cgpital. .
[

10. Nest Backeye's stockholders are individuels who sre oxpabla of}:

B. There will be no affect on the rTates establiahtd for tLe ares))

1. The ahtlng customers of Eunshine aod Vest Pboenix were notified o

12. Fotice of the proposed trapsfer was published im the Tomopah Vallaylll

13. There is ome curstapding line extension agreenent and it will
QONCLURIONS (F I4¥
1. West Phueui.x and Scvnshine are publie lmica torporations within

mniag of Article IV of the Arigons Cunltitutian and AR.E, $40-281, lWZﬁlz

and §40-285,

2. The Cosmimaion has jurisdiction over Weat ﬁmeni.x_, Sanskine and Wast )

Buckeye and of the subject matter of the Applicarion.

3. Tbere {s a conticoous naed for a domestic water utiliry company toi-

scrvice present snd future customers in the cextificated srea.

" & West Buckeye is & fit and proper emtity to receive a Certificate tor|

providing of water urility service to the ares to be transferred.

* & o

-fye ~  Decizion Fo. éggacg
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WHERKFORE, IT IS ORDERED: Thst West FPhoemix Watet Compsuny, Tme. sonal
Sunahine Wster Company are heveby acthorized to trsnsfer their Certificates of
Public Convenience and Kecessity for the area west of the Hasasayzeps River as

described in Finding of Facts No. 3 and 4 and their corresponding corporatef .|

axacts to West ld:keye Vater Company, Inc. : }-"',

IT 18 FURTHER ORDERED: That the rates to be charged by VWest Buckeye
¥ater Couwpany, Inc, to the area veit of the Hassayampa Biver shell remain the :‘_I'.‘
nmae &8 ‘tutel for Mest Pboenix Water Cozpany, Inc. spd Bunahine Water Compsuy
and rheir former corresponding aress. _ ’
. IT I3 FUETHEER ORDERED: That thia Decisioa shall be effective]
inmediately. | )

3Y CRDER OF THE ARIZONA COSPORATION COMMISSION.

A >

X - G ESYORER

1N WITHESS 2 I, C C, ANDERSOR, JR.,
‘Execative Secretary of ths Arirzoma Coxporationy .
Commission, bave bereunte set xy haud and caused the}
officisl weal of this Coumission to be nffixed at m+ E
Capitocl, in the ofs Phoenix, this 7 g¥c dxy

U ecative Becvetsry

DISSERT
dp

-7~ ' Becieion Ne, S 4f<fs 2

@o22/022
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CERTIFICATE OF BMERDMENT OF
ARTICLES OF INCORPQRATION
oFr .
NORTHWEST BUCKEYE WATER COMPANY, INC.
an Arizona corporation ‘

THIS IS TC CERTIFY that & special meeting of the shareholders of
NORTHWEST BUCKEYE WATER COMPANY, INC., an Arizona corporation was
held on Wednesday, July 31, 1985, at Phoenix, Arizona pursuant to
a notice of that meeting, the purpose of which meeting was the
consideration of an amendment to the Articles of Incorporation of
that corporation. : L - T

At that meeting were present, in person or by proxy, the entire
13,500 shares of the outstanding common voting stock of the
corporation. A resolution was duly, regularly and unanimously
adopted by .the shareholders of the corporation amending BRrticle I
of the Articles of Incorporation to read as follows:

* * *

1. The name of this corporation is changed tc and it
shall henceforth be known as WATER UTILITY OF GREATER
BUCKEYE, INC, ' ' '

% * *

IN WITNESS WHEREOF, the President and Secretary of this corporé-
tion have affixed the Seal of the corporation and set their hands
this date: July 31, 1885.

Cbzgpé GopPdson Manley, Secretary
STATE O IZ0NA o ,

)
) ss.
County of Maricopz - )

_This instrument was acknowledged before me this date: July 31,
1985, by JOHN F. GOODSON an: COLLEEN GOODSON MANLEY, known to be
tc be the persons whose names are Bubscribed tc .:the foregoing
instrument, who acknowledged that they executed ths same for the
purposes therein contained.

e

voe

. & ALLEN®
YT PR SRt

o i ————
O WD IR R veTetar mdedner €00
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NOR L

CERTIFICATE OF AMENDMENT OF A |
ARTICLES OF INCORPORATION L
I s
WEST BUCKEYE WATER COMPANY, INC.
an Mlzona Corporatlou

THIS IS TO CERTIFY that s ‘special meeting of the shareholders of

WEST BUCKEYE WATER COMPANY, INC., an Arizona corporation was held .
on Wednesday, July 31, 1985, at Phoenix, Arizona-pursuant to. a

notice of that meet:.ng, the purpogse of which meeting wvas the
consideration of "&ii amendment to tlie Articles of Incorporation of . .

that corporat;on.

At that .meeting were present, in person or by’ proxy, the entire
13,500 sharee of the outstanding common voting stock of the
corporation. A regolution was duly,- regularly and unanimously

adoptéed . by the shareholders of the corporation amending Artlcle
of the Art:i«cles of Incorporation to read as follows~

% * *

h The name of this corporation is changed to and it
shall hencefo:th be known as WATER UTILITY OF - GREATER

'TONGPMJ -
LA t‘

IN WITNESS WHEREOF,. the P.resident and . Secretary of this corpora-.
tion have affixed the Seal of the corporat;on and set their hands

this date: Jnly 31, 1985. . _
W, ATER mouorga; INC.

) “8B.
County of uaricopa )

"qhis -instrument was acknowledged: befoxe me this &ate: July 31,
1985, by JOBR F.. GOODSON and COLLEEN ‘GOODSON. MANLEY, knewn to be
tc be 'the persons whose names: are ‘subscribed to the foregomg
“instrument, who acknowledged that they- executed the same’ for the

purposes theze:.n contained.

and- official =eal

IK‘ HI!DNE&S WHEREOF, I .have hereun Ho set wX hang

g GOODS
iy SoQDs
6oz 255

:@.?..'u-‘ayw" v PYCREL. ARITIS
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1 HEARING OFFICER RUDIBAUGH: You are not neces i

2] going to be against the applicant, but you want to fiu&. .. h
3| what's going on? |
4 ( MR. BULFER: I dom't fully understand. I don‘'t waﬁ
5| to answer yes or no on that, but I'm concerned about oy

6| gituation. |

7 HEARING OFFICER RODIBAUGH: Aftex we go throuqlt?._. Yo
8| proceedings, I will give you an opportuaity to make a \

9| statement.
10
11 assume 1t would be best to take eaéh one saparauisy.zf:‘
12| perhaps you can givae an .overview to start with. Por &
13 racord, if we can, we'd like to keep them somewhat
14 scpai'ated. |
15 MR. MIHLIK: Can everyone see the map all riqh‘tb
16] wost Phoenix Properties, which has been the dba calldﬁ. i

17 West Phoenix Water Company, at this point in time huis: a 1
18| ccsN or certificated area shown in green. That tm;y j
191 fair amount of land towa.ds the Tonopah area. The t\ﬁ}. o

areas of the green are ssparated by the nauayam R@ o ot

I
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'will be very confusing on Ry part. And I'm-sure it u&&iil‘

realize that these are complex transactions that the

appl:.cants are attempting to pursue, and we don't wiah
be an obstructionist with regard to those. But the SW;E
really of the opinion that it is essential that the :
proceedings result in gome clear idea of exactly what t!:pg;
transactions, what the effect of the transactions. m}M
if approved by the Commission. And that's what we uimif |
attempt to elicit. %

- :g"};'.'w: "
have the same problem. 1f we deal with them -u &t oinh i

\‘

e 77 !5‘

on their part, If we can at this time qct into what ¥ nﬁ
as docket U-2067-84-182 and get testimony on that, tpg@M

other one separately. _

MR. GOODSON: That makes sense. We ave tzyiqggaﬂ_h
simplify it because they are all related. The mhi .
was to divide the two carpanies, the ons qmnp of

each. , _
The other was to bring in persons thae hmire
financial abilities to carry cut all of the u&suiﬁg&

Bk e




EXHIBIT I



A>T T © LY I ~N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

26
27
28

BEFORE THE ARIZONA CORPORATION COMMISSION

COMMISSIONERS

MARK SPITZER, CHAIRMAN
WILLIAM A. MUNDELL
JEFF HATCH-MILLER

MIKE GLEASON

KRISTIN K. MAYES

IN THE MATTER OF THE | DOCKET NO. W-02450A-05-0430

APPLICATION OF WATER UTILITY OF
GREATER TONOPAH, INC., FOR AN

EXTENSION OF ITS CERTIFICATE OF AFFIDAVIT OF J. JOHN MIHLIK, SR.

CONVENIENCE AND NECESSITY

L, J. John Mihlik, Sr., upon first being duly sworn upon my oath do say:

1.

That in 1995, 1 held the position of president and director of West
Phoenix Water Cémpany, Inc.;

In that position, I was involved in the transfer proceedings reflected by
docket numbers U—2107—84—183 and U-2067-84-183 that resulted in
Decision No. 54419 dated April 1, 1985;

It was the inténi of the West Phoenix Water Company to transfer the |
west half of section 30 and all of section 31 located in T2N, R6W,
Maricopa County, Arizona (the “Subject Area”) as part of the above
referenced dockets; |

Your affiant believes the omission of the legal description of the Subject
Area from Decision No. 54419 was a clerical error;

While West Phoenix Water Company is a dissolved corporation and is

no longer operating, 1, as the Jast president of the dissolved corporation,
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executed the application in this matter to wind up and liquidate West
Phoenix Water Company and ensure the Commission’s records
correctly reflect that West Phoenix Water Company does not hold a

- certificate of convenience and necessity over the Subject Area.

6. Your affiant believes it is in the public interést to recognize and correct
the cleﬂcal error that was made in Decision No. 54419 and include the
Subject Area within the certificate of convenience and necessity of the
Water Utility of Greater Tonopah.

- Further affiant sayeth naught.
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bn Miflik, Sr.

STATE OF ARIZONA = )
) ss.
County of Maricopa )

The above instrument was executed and acknowledged before me this 29th day of

My Commission Expires:
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PROOF AND CERTIFICATE OF MAILING




