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i ‘ ’ . Li LA’. ? t 
BEFORE THE: AKlZ 

COMMlSSlONERS 

WlLLlAM A. MUNDELL 
MARK SPITZER 
MIKE GLEASON 
KRTSTlN K, MAYES 

JEFF HATCH-MILLER, C H A I ~ ~ ~ ~ N  

CKET NO. W-0245OA-05-0430 

G ~ ~ ~ ~ O ~ N D U M  

”1, by and through its attorneys 

undersigned, files this post heari 

appropriate in accordance wit 

of the evidentiary hearing. 

~~~~~~~ p m  t ~ z c  order is 

ction of ~ d ~ ~ n ~ ~ t r a t i ~ e  Law Judge Kinsey at the close 

[NTRODU~TTQN 

~ n l y  after WUGT unexpectedly 

discovered that the Commission’s records stilI r 

(“West Phoenix”) as the ~ ~ a t e r  pr 

of Section 3 1 in Township 2 North, 

demonstrated herein, the record ere 

certificate was transferre 

occurred was an inadvertent mistake in the legal descri 

failing to properly reflect the a 

Order nunc p m  tunc amendin 

ater Company, Inc. 

to serve the West Half of Section 30, and all 

(the “Land’). As will be 

of West Phoenix’s 

taking a small CC&N over the Land. What 

at resulted in 5ecision No. 54419 

en - - the t r a n s f ~ ~  of all of West Phoenix’s CC&N. An 

n No 54419 to include the Land pursuant to A R.S. 3 40- 
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252 is the appropriate procedure to correct the record. If an Amended Decision is not entered 

~14ncyro turzc, there will be a 20 year 

2rnployees and making none of the rey 

:he other hand, entry of an ~ ~ i ~ e ~  

records show the certificate encompass in^ t 

xrporation The latter result, no sion actually ordered by 

Decision N o  54419, but for 

where a d ~ s s o ~ ~ - e d  corporation, without any 

r e ~ ~ ~ a t o ~  filings, a CC&N for the Land. On 

ecis~on ~~~~c p m  tmc, will ensure the Commission’s 

to a viable public service 

THE COMMISSI ‘I ORDERS 

A.R.S. 8 40-252 resstv vests the Co ~ i s s i o ~  with authority to rescind, alter or 

mend its decisions at anv time: 

The commission may at any time, 

it. When the order 
nient is served upon the making such rescission, a~teration or 

corporation affected, it is effect~~-e as an o r i ~ ~ n ~ ~  o r d ~ ~  or decision. 

t h ~ ~ ; ~ ~  to amend Decision No. 54419, the only 

question is whether it has authority to do so ~ ~ z ~ ~ z ~ ~ ? ~ ~  tzanc. ~~~~~c Y m  llimc is a Latin term 

meaning ‘‘now for then”. ‘ ‘ ~ ~ ~ ~ ~ ~ ~  pro ~~~n~ ” as of a specified date, it 

means that a thing is now done which should have e on a specified date. Black’s Law 

Dictionary, 7 ~ ‘  Edition page 1097 citing 35a ~ ~ . ~ 3 ” S . ~ ~ ~ ~ ~  ~ ~ ~ z ~ r e ~ ~  fj 370, at 556 

(1960). Black’s further ~ e ~ n e  ~ ~ e n t  as “a procedural device by which the 

record of a judgment is amended to accord with what the j u d ~ e  ~ c t ~ a l l y  said and did so that the 

record will be accurate. This device is o en used to correct defects in real-estate titles.” Id. at p. 

848 
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Rule GO(a) A.R.C P. p e ~ ~ t s  the c o ~ e e t ~ o n  of clerical mistakes in judgments, 

xders or other parts of the reeo 

58(a) A.R.C.P. expressly authorizes the entry ofju ~ ~ e n t  ~~~~~~c pro ~ ~ ~ r ~ ~ ,  “in such circumstances 

md on such notice as justice ~~~ re 

4rizona Rules of Civil Procedure pursuant t 

erein arising from oversight or omission. Rule 

e ~ ~ ~ n n ~ i s s ~ o n  has specifically incorporated the 

In Aiizericm ~~~~~~~~~ ~ ~ ~ s ~ s ~ ~ ~ , i ~ i r ~ ~ z . ~  1). ~ r i ~ ~ ~ #  7i-~Ylasyr,r~~~lirzn,~ co?npny, 3 5 8 U. s . 

133, 145-46, 79 S. Ct 170-7 

‘‘[TIhe presence of au 
or o ~ ~ i ~ s ~ o n ]  has long been 
that Little discussion has 

InA4cKeorw 1: ~~~~~~~~ ~~~~~~~~~ Co , 159 Neb 438,67 N W 2d 475 (1954), the 

Vebraska Supreme Court r e ~ ~ ~ ~ ~ ~ ~ e  

snter an order nunc pro him fifteen (15) years f o I ~ o ~ ~ i n ~  t 

Zertificate clarifjring the area (route) covered 

proper function of a m i i e  1.7 

will truly record the action really had, but w i n a d ~ e ~ e ~ i c e  or mistake has not 

been truly recorded ’’I (7 ~~~~~e ~ ~ f ~ f ~  ~~~~~~~~ ~ ~ ) n ~ ~ ~ ~ . ~ ~ o ~ ~ ,  178 Neb 799, 135 

N.W. 2d. 712 (where the court uphel the ~ o m m ~ s s ~ o n ’ s  r e ~ u ~ a l  to issue an order nzmcpro tunc 

that would have enlarged the authority o r i ~ ~ n  

riate for a utility regulatory commission to 

o f  an original order granting a 

e court recognized that the 

er “is to correct the record which has been made, so that it 

In the prese ee~sion of the Commission was to convey &l of 

ent of the Decision ursuant to A.R.S. 3 40-252 West Phoenix’s CC&N. Therefore, an amen 

e m  and s ~ u ~ l ~  be made nwrzcpro timc. 

A copy of the McKeone case is provided to the A~nt i~~trat ive  Law Judge and St for their convenience. I 
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ihlik, Jr. attached hereto as Exhibit A, 

et Control personnel, 

o locate relevant ~ o ~ ~ ~ ~ s s i ~ n  ~ ~ ~ ~ s ~ o n s  A s  r e ~ ~ ~ c t e d  in the testimony at hearing, the Land was 

mcompassed within the certificate of con~enience and necessi of the T~nopah Water 

Z‘ompany, a Partnership, p ~ r ~ ~ a n ~  to Decision No. 33434, dated ctober 6, 196 1 .’ A copy of the 

Decision is attached as Ex 

Decisions deleting the land from T o n o ~ a ~ ’ s  c e ~ ~ ~ ~ ~ c a t ~  area. ,%e  davit of John Mihlik, Jr 

niission’s records located no 

Xext, Decision her 5,  1968, approved Tonopah’s 

4pplication to transfer & of its ce~ificate o ~ c o n ~ ~ e n j e ~ c e  an ssity to West Phoenix Water 

T -ompany, the Land was necessarily encornpasse 

Decision No. 39759 is ~~t~~ 

ix’s CC&N. A copy of 

West Phoenix then t r ~ s f e r r e ~  PI] ~ ~ r s ~ a ~ t  to Decision Nos. 5441 8 

a ~ p ~ i c a ~ l o n ~  with the Commission to transfer its 

xitire certificate of convenience and ~ e c e s ~ ~ ~ ?  in part to  st 

and in part to Northwest Buckeye Water ~ o ~ p a ~ y ,  Inc. (now 

Buckeye)”. At the hearing con 

ckeye Water Co. (now W G T )  

er Utility of Greater 

5, Mr. ~ i h l ~ k  explained at pp 5-6: 

’ The first ordering paragraph 
poblic water system to serve s 
Section 3 1 in Township 2 North, Range 6 West.” 

of coiivei~e~ice and necessity to construct, operate and maintain a 
ng -‘the West Half (“W1/2) of Section 30, and all of 

The Amendments clianging the corporate names are attached hereto as ~ ~ h ~ ~ l t s  F and G. i 
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“. . . West F h o e ~ ~ x  ~ a t e r  Compa~y, at this point in time has a CC&N 
kes up a fair amount of land 

two areas of the green are separated by 
is area here. The 

~ i ~ c a t e d  area in blue here, which is, again, owns the fran~his 
on the west side o 

So what these two corn ey got to~ether and West 
c ~ ~ s e  area on the west 
mpany purchased this 

certificated area. 
west of the Hassayampa n 
A@ of the properties or & 
Hassayampa River belrzn 

ye Water Company. 

Legal c ~ ~ ~ ~ s ~ ~  f her stated at page 12: “. . . The main purpose 

Gas to divide these two companies, the one group o f  co anies under one  en^^^ on the one side 

3f the Hassayampa River an oration on the other side ofthe 

Hassayampa River. The same o ~ ~ n g r s  are l n ~ o ~ ~ r e d  in eac ies ofthe transcript’s cited 

3ages are attached as Exhibit H. 

As a result o f t  Decision Nos. 54418 and 54419 

3n April 1, 1985. Decision No. 5441 transfe~ed a p o ~ i o n  of  est Phoenix’s certificate of 

public convenience and ~ ~ e c e s s ~ ~  to No ~ c ~ e y e  Water Company, Inc. (now Water 

Utility of Greater Buckeye) and ecision No. 54419 tr s ~ e ~ e d  a p o ~ ~ ~ n  of West Phoenix’s 

CC&N to West Buckeye Water C o ~ p a n y  (now, nced in Decision No. 54419 

“the primary purpose of the ~ r ~ ~ s f e ~ ~  ersons with financial capabilities to assist 

with development as needed and to divide the areas to e s e ~ i c ~ ~  into two discrete areas 

(emphasis added) The Decision further 
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:xplained: “This can not approve/d~s 

averall affect to the public in the CUI- 

etetions until a determination is made on the 

 an^ r e ~ a ~ ~ ~ i n g  cetii~cated areas.” 

From the foregoing it is clear the A the Commission granted, 

the transfer of &l of West 

reference to all of the certificated area as had been done in 

CC&N area was being divided and t r ~ s f e r r ~ d  to two e n ~ ~ t ~ e s ,  lengt y legal descriptions of the 

area to be transferred to 

Findings of Fact 3 and 4, with find in^ of 

West Phoenix. The descri 

Land was an inadvertent mistake and ~ n c o n s ~ ~ t e ~ ~ t  wi 

of West Phoenix’s CC&N ~ h r ~ ~ ~ h  

mistake had been rn 

Arizona Corporation Commission m 

to West Phoenix Water Compa 

attention through the present application. See Affi 

this docket; a copy of which is a~ached  hereto as 

o ~ ~ e ~ e r ,  it was not possible to simply make 

ecision No. 39759. Since the 

UGT) needed to be set forth in 

4 ~ ~ s t ~ n g  the area to be transferred from 

omitted the Land. The omission ofthe 

n ~ ~ i i s s i Q ~ ~  decision to transfer all 

. ~~~~T did not realize a 

r early 2005 when it received a map from the 

~ c t e d  a ~~a~~ area still certificated 

r was ~rnmediatel~ brought to the Commissions 

Ilk, Sr. previously filed in 

WUGT seeks an order from the Comrnis~ion pursuant to A.R.S. 9 40-252 

amending Decision No. 54419 to ~ i ~ c ~ u  e the Land’s legal description within Finding of Fact No. 

4 Such an amendment is clearly authorize 

testimony in 1985 and in this docket. WUGT ~ u ~ h e r  a 

544 19 be entered mnc pro tza 

.S. $40-252 and is supported by the 

at the amendment of Decision No. 

cts the true Decision entered by the Commission in 
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i985. Whether entered ~~~~~c~~~ time or not, ~ e c l s ~ ~ n  No 544 I9 should be amended to include 

1. legal description of the Land in Fin ing o f ~ a ~ t  No. 4, 

Alternatively, if the C o m ~ i s s ~ o n  d es not to a ~ e n d  Decision No. 5441 9, then 

it1 be held by West Phoenix be forthwith @UGT respectfully r e q ~ e ~ ~ ~  t 

ransferred to WUGT 

DATED this 30’’’ day of Septern 

ty of Greater Tonopah: 
Inc 
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I hereby certifj t on this 30’” day of September, 2005, 1 caused the foregoing 
o r a t ~ o ~  ~ o m ~ l s § i o n  by delivering the original and locument to be served on the 

hirteen (1 3) copies of the above to: 

locket Control 
irizona Corporation ~ ~ ~ n ~ l s s ~ ~ n  
200 West Washington 
’hoenix, Arizona 85007 

ivette B. Kinsey, ALJ 
Jearing Division 
irizona Corporation ~ o ~ ~ ~ i i ~ ~ i ~ ~ ~  
200 West Washington 
’hoenix, Arizona 85007 

3hristopher Kempley, Chief ~~~~~~~1 
,egal Division 
Irizona Corporation Commission 
200 West Washington 
’hoenix, Arizona 85007 

%nest Johnson, Director 
Jtilities Division 
lrizona Corporation Commission 
1200 West Washington 
’hoenix, Arizona 85007 
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BEFORE THE ARIZONA CORPORATION COMMISSION 

COMMISSIONERS 
MARK SPITZER, CHAIRMAN 
WILLIAM A. MUNDELL 

MIKE GLEASON 
KRISTIN K. MAYES 

JEFF HATCH-MILLER 

IN THE MATTER OF THE 
APPLICATION OF WATER UTILITY OF 
GREATER TONOPAH, INC., FOR AN 
EXTENSION OF ITS CERTIFICATE OF 
CONVENIENCE AND NECESSITY 

DOCKET NO. W-02450A-05-0430 

AFFIDAVIT OF J. JOHN MIHLIK, JR. 

I, John Mihlik, Jr., being first duly sworn upon my oath, do attest to the following: 

1. 

(“Company”). 

2. 

I am the Chief Financial Officer of Water Utility of Greater Tonopah, Inc. 

During the month of September 2005, the Company had its Staff, with the 

assistance of the Arizona Corporation Commission Docket Control Department, research 

any ACC Decisions regarding the CC&N of West Phoenix Water Company and the 

CC&N of Tonopah Water Company from 1961 to 2005. The following Decisions were 

located: 

a. Decision No. 33434 dated October 6,1961- In the matter of Tonopah 

Water Company, a partnership consisting of R. M. Makemson, R. S. Spoon, John A. 

Murphy, John M. Scott and Earl P. Snoddy, for a Certificate of Convenience and Necessity 

to construct, operate and maintain a public utility water system in the area described 
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(includes the West Half of Section 30 and all of Section 31, Township 2 North, Range 6 

West of Maricopa County). 

b. Decision No. 39759 dated December 5,1968- In the matter of 

Tonopah Water Company for authority to sell, transfer and assign all of its right, title and 

interest in and to the Certificated of Convenience and Necessity heretofore issues by this 

Commission to West Phoenix Water Co., an Arizona corporation. 

c. Decision No. 39760 dated December 5, 1968 - In the matter of 

Wintersburg Water company for authority to sell, transfer and assign all of its right, title and 

interest in and to the Certificate of Convenience and Necessity heretofore issued by this 

Commission to West Phoenix Water Co., an Arizona corporation. 

d. Decision No. 40701 dated June 22,1970 - In the matter of C. S. Jensen, 

dba Rose View Water Company, for authority to sell the physical assets and transfer the 

Certificate of Convenience and Necessity to West Phoenix Water Company, a corporation. 

e. Decision No. 54419 dated April 1, 1985 - In the matter of Sunshine 

Land and Cattle Corp. dba Sunshine Water Company and West Phoenix Properties, Inc. dba 

West Phoenix Water Co., Inc. for a transfer of corporate assets to West Buckeye Water Co. 

Decision No. 54418 dated April 1,  1985- In the matter of West Phoenix f. 

Properties, Inc. dba West Phoenix Water Co., Inc. for a transfer of a portion of the 

;orporate assets to Northwest Buckeye Water Company, Inc. 
. 

3. None of the foregoing Decisions approve the deletion of the West Half of 

Section 30 or all of Section 3 1, Township 2 North, Range 6 West of Maricopa County from 

my Certificate of Convenience and Necessity subsequent to the property’s initial inclusion 

2 
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within the Certificate of Convenience and Necessity issued to Tonopah Water Company 

pursuant to Decision No. 33434. 

Further affiant sayeth naught. 

STATE OF ARIZONA ) 
) ss. 

County of Maricopa 1 
The above instrument was executed and acknowledged before me this 29% 

day of September, 2005, by J. John Mihlik, 
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EXHIBIT F 



08/29/2005 JION 12:Ol FAX: E 0 2  224 5 4 5 5  WEST K4RICflPA COMBINE 

CERTIFICATE OF AMEmMENT OP 
ARTICLES OF INCORPORATION 

OF 

an Arizona corporation 
NORTHWEST BUCKEYE WATER COMPANY, INC. 

THIS IS TO CERTIFY that a special meeting of the shareholders of 
NORTHWEST BUCKEYE WATER COMPANY,  I N C . ,  an Arizona corporation was 
h e l d  on Wednesday, July 31, 1985, at Phoenix, Arizona E u r s u a n t  to 
a notice of that meeting, the purpose of which meeting was the 
consideration of an amendment to t h e  Art ic l e s  of Lncorporation of 

A t  that meeting were present, in person or by proxy, the entire 
13,500 shares of the outstanding common v o t i n g  s tock  of the 
corporation. A resolution was d u l y ,  regular ly  and unanimously 
adopted by. . the shareholders of the corporation,amending Article I 
of the Articles of Incorporation to read a6 €0110~~: 

that corporation. T. - 
. V I  I .*. 

* * *  
1. The name of this corporat ion is changed to and it 
s h a l l  henceforth be known as WATER UTILITY OF GREATER 
BUCKEYE r I N C  c 

* * *  
IN WITNESS WHEIZEOF, the President and Secretary of t h i s  corpora- 
tion have a f f i x e d  the Seal of the corporation and set their hands 
this date: J u l y  31, 1985. 

EATER BUCKEYE, I N C ,  

STAYE OII$IT;IZONA 1 ! ss.  
County  of Marico72. 1 

This instrument, was acknowledge2 before me t h i s  date: J u l y  31, 
1985, by J O H N  F -  GOODSON an< COLLEEN. GOODSON fmANLEYf known to be 
t c  be the pezsons .  whose names z re  Bubscz ibed t c  .the foregoing 
ins t rument ,  who acknowledged t h a t  they executed kh.;! same f o r  the 
pwrposes t h e r e h  c o n t a i n e d -  - 

ESS WHEREOF, I have he 
cay ani. yezr above wzi 

x ~ i  ration -.Dalte .. ,. . .  
( EEAL 1 





. Q3/29/2005 MON 12309 FAX 602 224 5455 WEST KARICOPA COMBINE @l002, '002 

. I '  CEWXFICATE OF AMEND~NT OF . 

ARTICLES OF . INCOIZPORATPION , -._: I <% I OF 
WEST BUCKEYE WATER COMPANY, INC, 

an Arizona corporation 

THIS IS To CERTZPY that "a 'special meeting of the Ghareholdess of 
WESIT BUCKEYE WATER C0HJ?ANYp INC-, an brizona cdrporation w a ~  heid 
on 'Wednesday, 'July 31, 1985. at Phoenb, Arizona-pursuant to. a 
notice o f  that  .meeting,. the purpose of which ameeting Was t h e  
con6ideration of 'k5  amendment t o  khe Articles of Incorpora,t$on of 
that corporation. . 

;At that ,meeting were presenZr in person or by 'proxyr the entiire 
13,560 P h r e n  of t h e  oul&tandimg' common vo*ing stock of t h e  
corporation. A ' reso&ution wa6 duly,- -zeguXar&y and unanimou$ly 
adopted by the shaz+holders of the corporation mnFgding ArGicle I 

. of the Artkles of Xnaorporation t o  'read as Sd%ows:' 
. .  - ,.. I 

* * *  . . .  . *  
: *  

3.. The nanie of this corporation 2s Changed to and it 
6hal-l hehceforth be kndwn. as WL!I!EZ UTILITY OF .GREATER 

-TONOPA& INC- 

*: * * 
. IN H-ESS WR&OF,. the President a n d .  Scaretary o f  this .,corpora- . 
%%on have affked the Seal of  the.corporation axid set  their hands 

. -. 
- 

. .  this date: July 31, 1985,. 

. .. 
county .of, 'MBriCopa ) ' 

. !!%is *instrument w i s  acknow~edg.e8...before' m e  this date: JkZy 31, 
1985', by- JOEN E I  GOMPSON and C,OUEEU GQODSON. MA$?ZEX, known. to be 
*si be,"the pe,rsonk. .whose: names: are subscri.b:ed to the foregoing 
'instrument, whb acknowledged that they. executed the. aaqe' 'for the 
.purposes. therein. contained; 

- ' .  
. .  

- .  

'. Ih7 WI~?ESS -W~L%EOF. I .bate h ' 

. .  

.(SEALS .. .. 
.;rs?:. 1 . 
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25 

going to be agakmt t h ~  applicant, but you want to f 

whut'e going on? 

MR. BTJIZERt I don't fully understand. I don't: 

to answer yes or no om that, but I ' m  concerned about- 

situation. 

HEARING OFPXCBR RUDZBMJGH: After we go th.rou@# 

statxsmnt. 

I'll tusn it over to the! agplhamt to 

Perhapa you can give au.omzview to start with.  

macoxd, if w e  canI m o d  like to keep thsm swmwhat 

scBparsted - 

Po 

W e s t  Phoenix Propertimr, which. has beem the dbu Cal 

Wart Phoenix W a t e r  c-ny, at this point Ln U -hW-;.a 

fa ix  amount of land tapla;=ds the Tonopadl area. Th'e 

areas of the green are -parated by the Bassay- 

Sunshine Laad and Cattle Corporation, operabs a d  

again, on the m e t  s ide  af the Hassayampa fiveri 

I 
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EXHIBIT I 



. 

[N THE MATTER OF THE 
APPLICATION OF WATER UTILITY OF 
GREATER TONOPAH, INC., FOR AN 
EXTENSION OF ITS CERTIFICATE OF 
CONVENIENCE AND NECESSITY 

. 

DOCKET NO. W-02450A-05-0430 

AFFIDAVIT OF J. JOHN MIHLIK, SR. 
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BEFORE THE ARIZONA CORPORATION COMMISSION 

COMMISSIONERS 
MARK SPITZER, CHAIRMAN 
WILLIAM A. MUNDELL 

MIKE GLEASON 
KRISTIN K. MAYES 

JEFF HATCH-MILLER 

I 

I, J. John Mihlik, Sr., upon first being duly sworn upon my oath do say: 

1. That in 1995, I held the position of president and director of West 

Phoenix Water Company, Inc.; 

In that position, I was involved in the transfer proceedings reflected by 

docket numbers U-2107-84-183 and U-2067-84-183 that resulted in 

2. 

Decision No. 54419 dated April 1, 1985; 

3. It was the intent of the West Phoenix Water Company to transfer the 

west half of section 30 and all of section 31 located in T2N, R6W, 

Maricopa County, Arizona (the “Subject Area”) as part of the above 

referenced dockets ; 

4. Your affiant believes the omission of the legal description of the Subject 

Area from Decision No. 54419 was a clerical error; 

While West Phoenix Water Company is a dissolved corporation and is 

no longer operating, I, as the last president of the dissolved corporation, 

5. 
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6. 

executed the application in this matter to wind up and liquidate West 

Phoenix Water Company and ensure the Commission’s records 

correctly reflect that West Phoenix Water Company does not hold a 

certificate of convenience and necessity over the Subject Area. 

Your affiant believes it is in the public interest to recognize and correct 

the clerical error that was made in Decision No. 54419 and include the 

Subject Area within the certificate of convenience and necessity of the 

Water Utility of Greater Tonopah. 

Further affiant sayeth naught. 

TATE OF ARIZONA ) 
) ss. 

lounty of Maricopa ) 

The above instrument was executed and acknowledged before me this 29th day of 

mgust, 2005, by J. John Mihlik, Sr. 

Notary Public 
4y Commission Expires: 


