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DENNIS R, FRANCISH 
Lawyer pla 5 c, %\ ?/ ED (505) 265-6765 Fax (505) 266-9959 

p 3:0% 5400 Lomas NE 
Arizona Corporation Commission 23 Albuquerque, NM 87110 

May 2 ' I  L"" ' 
ATTN: FILING CLERK, UTILITIES DIVISION 
1200 West Washington Street 
Phoenix, AZ 85007 

RE: In the Matter of the Joint Application of Navajo Tribal Utility Authority and 
Continental Divide Electric Cooperative, Inc.'s Application for permission to 
transfer its electric transmission and distribution assets in the State of Arizona to 
the Navajo Tribal Utility Authority 
Docket No. E-0 1 824A-00-0504 

Dear Utilities Division Clerk: 

Enclosed with this letter for filing and distribution to your Utilities Division Staff, 
are 15 packets containing Continental Divide Electric Cooperative, Inc.'s Exhibits 1 
through 16 which are described on the front of the packet. The enclosed Exhibits and 
Testimony will be offered in evidence at the hearing scheduled for June 4, 2001. 

The Written Testimony of Richard Shirley is enclosed. He will be present for 
cross-examination. Your staff person, Joel Reiker, will also be present. His Testimony 
is also attached as an Exhibit. The only person who will not be present whose testimony 
is submitted, is Terry L. Rodriguez from the New Mexico Public Regulation staff. His 
testimony is submitted as a public document. However, it wilt not be subject to 
cross-examination as he will not be present. In the meantime, Exhibit 15 which are 
detailed maps of the system will be furnished later, they are not yet available but are in 
the process of being developed. Thank you for filing the Exhibits and distributing them 
in advance to your staff for their perusal prior to the June 4, 2001 hearing which is 
scheduled in this case Arizona Corporation Cornrnicsion 

D TE i3 
Very truly yours, 

Dennis R. Francish 
Attorney for Applicant, CDEC 
DRF/ym 
Encl: As stated 
cc: Dick Shirley, CDEC 

Louis Denetsosie, Esq. w/enclosures 



BEFORE THE ARIZONA CORPORATION COMMISSIONrizona Corporation Commission 
DOCKETED 

IN THE MATTER of the Joint Application for the Sale 
of Continental Divide Electric Cooperative, Inc.'s 
electric transmission and distribution systems in 
the State of Arizona to the Navajo Tribal Utility 
Authority. 

Continental Divide Electric Cooperative, Inc. 
and Navajo Tribal Utility Authority, 

MAY 2 3 Z O O ?  

Docket No. E-01 824A-00-0504 

Joint Applicants. 

CONTINENTAL DIVIDE ELECTRIC COOPERATIVE, INC.3 AND 
NAVAJO TRIBAL UTILITY AUTHORITY'S EXHIBITS IN SUPPORT OF 

ITS APPLICATION 

Exhibit 1 - Definitive Agreement of Purchase and Sale dated 
dated April 13, 2000 

Exhibit 1A - 1992 five year franchise 

Exhibit I B  - Legal description of franchise lands updated 
September, 1992 

Exhibit I C  - Letter exercising option by Navajo President Zah 
dated December 28, 1994 

Exhibit 1D * Description of facilities to be purchased and 
transferred 

Exhibit 2 - Purchase Power Agreement 

Exhibit 3 - Continental Divide Board Resolution approving sale 

Exhibit 4 Financial and statistical report of CDEC dated May 3, 
200 I 

Exhibit 5 - Affidavit of Mailing public notice of hearing 



Exhibit 6 

Exhibit 7 

Exhibit 8 

Exhibit 8-1 

Exhibit 9 

Exhibit 10 

Exhibit 11 

Exhibit 12 

1 

Exhibit 13 

Exhibit 14 

rig 

Exhibit 15 a 
Exhibit 16 

Resolution of the management Board of NTUA 
approving the Definitive Agreement of Purchase and 
Sale 

By-Laws of CDEC 

Map of Arizona facilities 

Map of New Mexico Standing Rock facilities 

Certificate of Comparison and Articles of Incorporation 
of CDEC 

Larry McGraw, Field Representative's letter of 
December 8,2000 

Direct Testimony of Joel M. Reiker 

Rate Comparison from the Testimony of Kenneth 
Craig 

Kenneth Craig's Testimony on behalf of NTUA 

New Mexico Public Regulation Commission's certified 
copy of the Direct Testimony of Terry L. Rodriguez 

Reserved for maps of Arizona facilities and accounts 
which will be transferred from CDEC to NTUA 

Testimony of Dick Shirley 
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1. This DEFINITIVE AGREEMENT OF PURCHASE AND SALE, dated as of 

1 1 / 3  , 2000, (the llAgreementll) , by and between 

CONTINENTAL DIVIDE ELECTRIC COOPERATIVE, INC. , ( I'CDEC'I) , a 

corporation organized and existing under the laws of the 

State of New Mexico and a rural electric cooperative, 

( llSellertt ) , and the NAVAJO TRIBAL UTILITY AUTHORITY , 

(lfNTUA1!) , an organization created by and acting upon the 

authority of the NAVAJO NATION COUNCIL, ( tlBuyerft) , herein 

collectively referred to as trPartiestl and individually as 

/ 

Party. 

2. RECITALS: This Agreement is made with reference to the 

following facts, among others: 

2.1 CDEC is engaged in the transmission and distribution 

of electric power and energy in the states of New 

Mexico and Arizona. 

NTUA is engaged in the transmission and distribution 

of electric power and energy on the Navajo 

Reservation, which includes the states of New Mexico, 

2 . 2  

Arizona, and Utah. 

CDEC has been operating an electric utility business 

on certain portions of the Navajo Reservation since 
at least May 7, 1964. By terms of the 1964 

Franchise, the Navajo Nation granted CDEC rights-of- 

way for a term of 25 years and upon expiration of the 

Franchise the Navajo Nation had the option to 

2 . 3  



purchase CDECls lines and facilities on the 

Reservation at such price and terms as shall be 

negotiated. Additionally, CDEC was granted a 

transmission easement to serve a portion of its 

system outside the Reservation. 

2.4 The Navajo Nation exercised its option to purchase 

pursuant to the 1964 Franchise, but negotiations for 

the purchase and sale were not completed prior to the 

expiration of the Franchise. 

2.5 CDEC and the Navajo Nation entered into the 1992 

Franchise Agreement dated September 24 , 1992 , 

attached as Exhibit A which, among other matters, 

provided for CDEC to continue on an interim basis to 

provide electric service on the Reservation and 

install additional facilities and provide electric 

service on certain additional lands ("New Lands") 

which were claimed by the Navajo Nation to be a part 

of the Reservation. 

2 . 6  The Navajo Nation notified CDEC by letter dated 

December 28, 1994, attached as Exhibit B, that it was 

exercising its option pursuant to the 1992 Agreement 

to purchase those Additional Facilities constructed 

on New Lands, and referred to in the 1992 Agreement 

as "Described Lands", and that NTUA would act as its 

agent to negotiate and purchase these electrical 

facilities. 

2.7 Subject to the obtaining of corporate, regulatory and 

2 
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4 .  
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lender approvals and agreements, CDEC desires to sell 

those electrical facilities located on Described 

Lands as defined in the 1992 Agreement and all 

remaining facilities in Arizona and certain other 

facilities located in and around Standing Rock, New 

Mexico, and as more fully described in Exhibit C. 

CDEC is also willing to sell to NTUA electrical power 

and energy. 

NTUA desires to purchase the electrical facilities as 

described in Exhibit C and to purchase electric power 

and energy from CDEC for its Arizona operations area 

currently owned by CDEC. 

2 . 8  

AGREEMENT: The Parties agree as follows: 

DESCRIPTION OF ELECTRIC FACILITIES TO BE TRANSFERRED: 

Seller will assign, transfer, convey and deliver to Buyer, 

upon the terms and subject to the conditions stated herein, 

the electric facilities and right-of-way easements 

described in Exhibit C and within the areas shown on the 

maps Exhibits D and E. The electric facilities and 

easements to be transferred, as described in Exhibit C, are 

hereinafter referred to as the "Electric System. The 

purchase will include all of CDEC's facilities in the State 

of Arizona, and approximately 2,400 feet of the 69 kV line 

in New Mexico to the Lupton Switch, and all of the 

electrical facilities in the area known as Standing Rock, 

New Mexico, and the three phase line, operated as single 

phase, which runs north and parallel to the existing Navajo 

3 



Nation Reservation Boundary. 

5 .  PURCHASE PRICE: The purchase price for the Electric System 

to be sold to Buyer shall be $ 2 , 3 0 0 , 0 0 0 .  If there are any 

installations or replacements that are in progress but are 

not complete as of the Closing Date, such costs will be 

billed to "I?JA upon completion of the work and payment will 

be made after review and acceptance of work. In order to 

keep this amount to a minimum, CDEC and NTUA will 

coordinate these activities and attempt to schedule all 

work to be completed before the Closing Date, or defer such 

construction until after the Closing Date, if possible. 

NTUA will cause to be constructed a distribution line 

connecting the terminous of CDEC's distribution line in 

Section 23, Range 13W, Township 19N, thence running in an 

east-southeast direction for approximately 1.75 miles to 

CDEC's distribution line which currently terminates in 

Section 19, Range 13S, Township 19N. NTUA will obtain all 

necessary permits, easements and rights-of-way necessary to 

construct the distribution line and transfer such documents 

along with title to the electric facilities at the time of 

closing. The line will be constructed in accordance with 

Rural Utilities Services' (RUS) standards. 

6 .  PURCHASE OF CUSTOMER ACCOUNTS RECEIVABLE: Seller shall 

furnish Buyer all customer billing information necessary to 

determine the amount of accounts receivable to be 

purchased. For the purpose of this Definitive Agreement, 

all accounts that are over ninety (90) days past due shall 

I 4 



7 .  

0 .  

be deemed to be uncollectible and such amounts shall be 

deducted from the amount paid by Buyer for Seller's 

electric sales accounts receivable. After the Closing 

Date, Buyer will be responsible for collecting all accounts 

receivable purchased and Seller shall be responsible for 

collecting from all accounts deemed uncollectible. The 

Parties agree to cooperate to the extent reasonably 

necessary to correct previous billing errors and make 

adjustments as necessary. 

TAXES AND OTHER ASSESSMENTS: Buyer will be responsible for 

payment of privilege taxes, if applicable, arising as a 

result of this transaction and Seller shall be responsible 

for its pro rata share (to the date of closing) of any 

state and local real and personal property taxes, New 

Mexico Public Regulation Commission and Arizona 

Corporation Commission assessments, any city or county 

franchise taxes, or any other fees, assessments, or taxes 

due or payable prior to the Closing Date, except for any 

taxes or fees claimed to be payable to the Navajo Nation 

which have not been collected through electric rates from 

the Seller's customers prior to the Closing Date, which 

tribal taxes and fees shall be the responsibility of Buyer 

even through arising prior to the Closing Date. 

CLOSING DATE: The closing of the sale of the Electric 

System shall take place on the first regular business day 

of the month following approval of all regulatory 

authorities, RUS, and the National Rural Utilities 



Cooperative Finance Corporation (CFC). The closing shall be 

at a date, place, and time as is mutually agreeable to the 

Parties. The date of closing as determined herein shall be 

referred to as the "Closing Date. 

8.1 Conditions of Closing 

8.1.1 Wheeling Agreement. Before the Closing Date, 

CDEC and NTUA will have entered into a (a) 

purchase power agreement whereby CDEC will sell 

and NTUA will purchase certain power and energy 

and (b) a wheeling agreement whereby NTUA 

agrees to wheel power for CDEC through the 

CDEC' s system NTUA has purchased 

distribution facilities in Section 23, Range 

13W, Township 19N, to deliver power to CDEC's 

customers until such time as construction of 

the distribution line in the area is completed 

by NTUA. The agreements will contain terms and 

provisions which are mutually acceptable to the 

to 

parties. 

8.1.2 Certificate from Off ice of Naval o Tax 

Commission. At the time of Closing, NTUA will, 

in lieu of payment for tribal taxes and fees by 

Buyer pursuant to Sections 7 and 10.1, deliver 

a certificate from the Office of Navajo Tax 

Commission that no Navajo Nation taxes are due 

from or will be assessed against CDEC by virtue 

of its past operation and ownership of the 

6 



Electric System being transferred. 

8.1.3 Regulatory and Lender Approval. The Arizona 

Corporation Commission and New Mexico Public 

Regulation Commission will have entered final, 

non-appealable orders authorizing the sale of 

the Electric System to NTUA and abandoning 

service in form and substance agreeable to the 

parties and RUS and CFC will have given their 

approval and executed and delivered releases 

of mortgage liens to the assets to be conveyed. 

9. DOCUMENTS TO BE DELIVERED BY SELLER: Seller shall deliver 

the following to Buyer on the Closing Date: 

9.1 Deeds, Bills of Sale, and Assignments, if applicable. 

Seller will provide special warranty deeds, bills of 

sale, assignments of rights-of-way, releases of 

mortgages and any encumbrances, and other good and 

sufficient instruments of transfer, conveyance, and 

assignment as shall be effective to vest in Buyer 

title to the Electric System as described in Exhibit 

C. Title to real property conveyed to Buyer shall be 

free and clear of all liens and encumbrances except 

Permitted Encumbrances as set forth in Seller's 

mortgage created by and during the term of the 

Seller's ownership, Personal property and fixtures 

shall only have warranties of title and no other 

warranties except as consistent with Section 18.8. 

9 . 2  An opinion of counsel for Seller, dated on the 
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Closing Date, stating that: 

9.2.1 The execution and delivery of this Agreement by 

Seller and the consummation of the transactions 

set forth herein have been duly authorized by 

the Board of Trustees of Seller and this 

Agreement has been duly executed and delivered 

by Seller and constitutes the valid and binding 

obligation of Seller, enforceable against the 

Seller, in accordance with their respective 

terms, provided, however, that enforceability 

may be limited by bankruptcy, insolvency, or 

other similar laws of general application 

relating to or affecting the enforcement of 

creditors’ rights and that the enforcement 

thereof may be limited by laws with respect to 

or affecting the remedies provided for in said 

Agreement or instrument. 

9.2.2 Necessary regulatory, RUS and CFC approvals 

have been obtained; and 

9.2.3. There is no litigation threatened relating to 

the acquisition of the Electric System which 

may materially or adversely affect provisions 

of this Agreement prior to the Closing Date. 

9 . 3  The release of the Electric System from any lien with 

the RUS and CFC has been obtained. 

Prior to the Closing Date, Seller shall furnish Buyer 

with a list of all affected customers served by the 

9 . 4  

8 



Electric System to be purchased by Buyer. 

Representatives of Seller and Buyer will meet prior 

to the Closing Date to establish the level of 

information available and to effectuate the transfer 
of information. In the event this Agreement is 

terminated and Buyer does not obtain ownership of the 

Electric System, Buyer shall return the customer 

lists, records, and documents provided by Seller. 

9.5 A certificate, dated on the Closing Date, stating 

that each of the representations and warranties 

stated in Section 18 hereof are, to the Seller's 

knowledge, true and correct in all material respects 

and that Seller has performed and complied in all 

material respects with all the terms, covenants, 

agreements, and conditions required by this Agreement 

to be performed or complied with by it prior to or at 

the Closing Date. 

10. DOCUMENTS TO BE DELIVERED BY BUYER: On the Closing Date 

Buyer 

10.1 

shall deliver the following to Seller: 

The purchase price for the Electric System of 

$2,300,000, plus an amount equal to the sum of all 

possessory interest tax, business activities tax, and 

other tribal fees and charges claimed by the Navajo 

Nation to be due and payable by reason of the 

Electric System and its use by CDEC to the extent not 

abated, amortized, or credited, shall be paid by 

Buyer to Seller by certified or official bank check 

9 



10.2 

10.3 

@ 

or wire transfer, payable in Federal Funds to the 

order of Seller. 

Buyer agrees to pay, perform, and discharge all 

liabilities and obligations of Seller with regard to 

refundable advances, if any, relating to the Electric 

System purchased by Buyer, exclusive of refundable 

customer deposits. 

An opinion of counsel for Buyer and the Navajo 

Nation, dated as of the 

10.3.1 

Closing Date, stating that: 

the execution and delivery of this Agreement 

by Buyer and the consummation of the 

transactions set forth herein have been duly 

authorized by the Buyer's Management Board and 

has been duly executed and delivered by Buyer, 

enforceable against the Buyer, in accordance 

with their respective terms, provided, however, 

that enforceability may be limited by 

bankruptcy, insolvency, or other similar laws 

of general application relating to or affecting 

the enforcement of creditors' rights and that 

the enforcement thereof may be limited by laws 

with respect to or affecting the remedies 

provided for in said Agreement or instrument, 

and 

10.3.2 there is no litigation threatened relating to 

the acquisition of the Electric System other 

than that already disclosed prior to the 

10 
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Closing Date. 

10.4 A certificate, dated the Closing Date, from Buyer to 

the effect that to the best of its knowledge each of 

the representations and warranties of Buyer contained 

in Section 19 are true and correct in all material 

respects and that Buyer has performed and complied in 

all material respects with all the terms, covenants, 

agreements, and conditions required by this Agreement 

to be performed or complied with prior to or at the 

Closing Date. 

11. R I S K  OF LOSS: In the event that the Electric System is 

damaged or suffers a casualty prior to the Closing Date, 

Seller shall use such efforts as it would use if Seller 

continued to own and operate the Electric System to repair 

or replace the damaged portion of the Electric System. In 

the event that such damage cannot be repaired or replaced 

prior to the Closing Date, the Closing Date shall take 

place so long as the Seller continues in good faith to 

repair or replace the damaged facilities. In the event 

such damage to the Electric System exceeds ten percent 

(10%) of the purchase price of either system established in 

Exhibit C, the Buyer shall have the option of terminating 

this Agreement at any time within ten (10) calendar days of 

receipt from Seller of notice of such damage and the fact 

that such damage exceeds ten percent (10%) of the purchase 

price of either electric system. 

i 
I 

e 
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13. 

14. 

15. 

e ~* 

matters in connection with the matters herein provided for 

or the transactions contemplated hereby and all papers and 

documents in connection therewith shall be reasonably 

satisfactory in form and substance to counsel for Buyer and 

there shall have been furnished to such counsel such 

corporate and other records and information as counsel for 

Buyer may reasonably have requested for such purpose. 

APPROVAL OF LEGAL MATTERS BY SELLER'S COUNSEL: All legal 

matters in connection with the matters herein provided for 

or the transactions contemplated hereby and all papers and 

documents in connection therewith shall be reasonably 

satisfactory in form and substance to counsel for Seller 

and there shall have been furnished to such counsel such 

records and information as counsel for Seller may 

reasonably have requested for such purpose. 

EXISTING FRANCHISE: After the Closing Date, Buyer shall 

assume all of Seller's obligations to supply electricity to 

those Customers served by Seller pursuant to the franchise. 

Buyer shall hold Seller harmless from all claims made by 

such customers for electric service after the Closing Date. 

MEMBERSHIP FEES: CUSTOMER DEPOSITS; CAPITAL CREDITS: Buyer 

shall have no liability for membership fees, customer 

deposits, or capital credits owing to Seller's customers. 

Seller's customers who have paid a membership fee shall be 

entitled to a refund of such fee in accordance with 

Seller's Rules and Bylaws subject to amounts owed by CDEC. 

Customers of Seller may, after termination of service by 

12 



I . .  
Seller, become entitled to refund of Capital Credits from 

Seller, in accordance with the Bylaws and Rules of Seller 

subject to amounts owed to CDEC. Seller shall make such 

patronage capital distributions directly to such customers, 

in accordance with its Bylaws and Rules subject to amounts 

owed to CDEC. Buyers shall have no responsibilities or 

rights with regard to such refunds, except as Buyer 

themselves were customers of Seller. 
16. REGULATORY AUTHORITIES: The covenants of the parties 

pursuant to Sections 4, 5 and 6 are subject to obtaining 

the consent and authorizations of regulatory authorities 

and lenders referred to in Section 8.1.3. 

e 

17. RESOLUTION OF OTHER CLAIMS: Seller and Buyer acknowledge 

that this Agreement resolves all outstanding claims and 

issues between the parties, including without limitation, 

franchise performance and operation, damages for severance, 

claims arising out of the sale and attempts to negotiate 

the sale, and claims arising out of relationships, 

communications or contacts with third parties in connection 

with negotiation and fulfillment of the sale. 
18. REPRESENTATIONS AND WARRANTIES BY SELLER: Seller 

represents and warrants to Buyer, subject to the conditions 

precedent, consents and approvals which are enumerated as 

follows: 

18.1 Required Consents and Approvals. Other than those 

disclosed or listed in this Agreement, or otherwise 

contemplated herein, no notice, consent, approval, 

13 



proceedings on the part of Seller are necessary to 

authorize this Agreement and the transactions 

contemplated herein. 

18.3 No Litigation. No litigation, proceeding or 

controversy is pending against Seller, or to its 

knowledge threatened, before any court or any 

governmental agency which would have a material 

adverse effect upon: (a) any license, grant, 

assignment, franchise, right-of-way, easement or 

right reasonably necessary for the operation of the 

Electric System; or (b) the ability of Seller to 

perform its obligations under this Agreement. No 

claim or action is pending, or to the best of 

Seller's knowledge, threatened against Seller arising 

out of Seller's ownership or operation of the 

Electric System. 

18.4 Operating Rights. Seller holds, and has at all times 

held, all licenses, celtificates, permits, franchises 

and rights from appropriate federal, state or other 

public authorities reasonably necessary to operate 

the Electric System described in Exhibit C and for 

the business it conducts and for the services it 

provides. 

18.5 Rights from Private Parties. Seller has not received 

notice from any private or nongovernmental party that 

it has violated or has failed to obtain any license, 

grant , assignment , right-of -way, easement or right 

15 



I -  

waiver, or other action of any kind is required to be 

obtained by Seller by virtue of the execution hereof 

by Seller or in connection with the consummation of 

any of the transactions contemplated herein. Buyer 

is aware of the requirement that Seller's members may 

have to approve the sale by a 2/3 vote. The Parties 

are also aware that assignment of rights-of-way 

across tribal trust or allotted Indian lands may 

require the consent of Navajo Nation, Indian 

allottees and the United States government. 

18.2 Authority Relative to this Agreement. Subject to the 

enumerated consents and approvals , Seller has the 

corporate power and authority to enter into this 

Agreement, to convey the Electric System to Buyer, 

and to carry out its duties and obligations hereunder 

and the execution and delivery of this Agreement does 

not, and the consummation of the transactions 

contemplated hereby will not, constitute a violation 

of or default under any provisions of the Articles of 

Incorporation or Bylaws of Seller or any mortgage, 
lien, lease , agreement, instrument, order , 

arbitration award, judgment or decree to which Seller 

is a party or by which it or its property is bound or 

affected. The execution and delivery of this 

Agreement by Seller and the consummation of the 

transactions contemplated has been duly authorized by 

Seller's Board of Trustees and no other corporate 

14 



reasonably necessary for the business it conducts and 

the services it provides, nor does Seller have actual 

notice of any such violation or failure. 

18.6 Personal Property. Seller has, and at all times has 

had, good and marketable title to all personal 

property of the Electric System. There are no liens 

and encumbrances, other than the mortgages, with 

respect to such personal property. With respect to 

all personal property comprising a part of the 

Electric System, Seller has not received notice from 

any party claiming title to any part of all of such 

personal property or claiming a lien or other 

interest adverse to Seller in such personal property, 

nor does Seller have actual notice of any such claim, 

lien or interest, other than the mortgages. 

18.7 No Violations of Law. The participation of Seller in 

this Agreement does not cause a violation of any 

federal, state or local law, statute, rule, 

regulation or ordinance related to or in any way 

connected with matters contained in this Agreement. 

18.8 CONDITION OF PROPERTY. ALL ASSETS ARE SOLD "AS IS" 

WITHOUT REPRESENTATION AS TO QUALITY, FUNCTIONALITY, 

AND WORKABILITY. SELLER MAKES NO WARRANTY, EXPRESS 

OR IMPLIED, AS TO THE MERCHANTABILITY AND FITNESS FOR 

A PARTICULAR PURPOSE OF ANY OF THE ASSETS. CDEC will 

accept for storage and disposal from NTUA any 

transformers found to contain PCB's. Seller shall 

16 
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deliver copies of its inventory and records 

pertaining to transformers to Buyer. Such records 

shall disclose information regarding PCB transformers 

to the extent such information is available. 

1 9 .  REPRESENTATIONS AND WARRANTIES BY BUYERS: Buyer represents 

and warrants to Seller, subject to the conditions 

precedent, consents and approvals which are enumerated as 

follows : 

19.1 Required Consents and Approvals. Other than as set 

forth herein and by this reference made a part 

hereof, no notice, consent, approval, waiver, or 

other action of any kind is required to be obtained 

by Buyer by virtue of the execution hereof by Buyer 

or in connection with the consummation of any of the 

transactions contemplated herein. 

19.2 Authority Relative to this Agreement. Buyer has the 

power and authority to enter into this Agreement and 

to carry out its duties and obligations hereunder. 

The execution and delivery of this Agreement and the 

consummation of the transactions contemplated hereby 

have been duly authorized by the governing body of 

Buyer, and no other proceedings on the part of Buyer 

are necessary to authorize this Agreement and the 

transactions contemplated herein, including formal 

action from the Navajo Nation. Neither the execution 

and delivery of this Agreement nor the consummation 

of the transactions contemplated hereby will 



19.3 

19.4 

constitute a violation of or default under any of the 

tribal provisions under which NTUA is organized or by 

which it is governed or any mortgage, lien, lease, 

agreement, instrument, order, arbitration award, 

judgment or decree to which Buyer is a party or by 

which it or its property is bound or affected. 

NO Litigation. No litigation, proceeding or 

controversy is pending against Buyer, or to its 

knowledge threatened, before any court or any 

governmental agency which would have a material 

adverse effect upon the ability of Buyer to perform 

its obligations under this Agreement or conduct the 

operations of the Electric System. 

No Violations of Law. The participation of Buyer in 

this Agreement does not cause a violation of any 

federal, state, or local law, statute, rule, 

regulation, or ordinance related to or in any way 

connected with matters contained in this Agreement. 

20. COVENANTS OF SELLER PENDING THE CLOSING DATE: Pending the 

Closing, except as otherwise consented to by Buyer, Seller 

covenants that: 

20.1 Maintenance and Improvements. Seller will use its 

best efforts to maintain the Electric System in the 

same condition as at the date hereof, reasonable wear 

from normal usage excepted, and will cause all 

necessary maintenance and additions, betterments, 

improvements or extensions to the Electric System 

18 



I -  

prior to the Closing Date hereof to be made in a 

reasonable and workmanlike manner in accordance with 

prudent utility practice. 
2 0 . 2  Access to Information. Seller will give 

representatives of Buyer reasonable access in such 

manner as does not interfere with the normal 

operation of Seller's electric utility business, 

during normal business hours and upon reasonable 

notice, to all of the assets, properties, books, 

records and agreements of Seller relating to the 

Electric System. Buyer shall pay Seller, as incurred 

by Seller and billed to Buyer, (a) in- 

house labor expense plus overhead (b) outside 

consulting and legal fees, expenses and taxes, 

provided that Buyer shall not be responsible for more 

than $ 3 0 , 0 0 0  of outside consulting and legal costs 

without Buyer's consent. Provided, further, that if 

Buyer does not consent, then Seller has no obligation 
to incur additional expenses. Buyer agrees to 

provide necessary legal representation assisting 

Seller before the state regulatory commissions. 
2 0 . 3  Secure Necessary Consents, Etc. Seller will use 

reasonable efforts to obtain all consents, approvals 

and agreements required to carry out the transactions 

contemplated by this Agreement. In the event Seller 

cannot reasonably obtain a required consent, approval 

or agreement by a designated Closing Date, despite 

the cost of: 

19 



good faith efforts to do so, Seller may by notice 

given in advance of that Closing Date, extend that 

Closing Date if delay may reasonably be expected to 

result in obtaining the required consent, approvals 

or agreements or, if not, terminate this Agreement, 

in which event neither Party shall have any liability 

to the other Party. Unless mutually agreed to, there 

shall be no extension beyond September 24, 2 0 0 0 .  

@ 21. COVENANTS OF BUYER PENDING THE CLOSING DATE: Pending the 

Closing Date, except as otherwise consented to by Seller, 

Buyer 

21.0 

21.1 

covenants that: 

Furnishing of Information. Buyer shall furnish to 

Seller all of the information concerning Buyer which 

may be reasonably required for inclusion in any 

application to any governmental authority relating to 

transactions contemplated hereby. 

Secure Necessary Consents, Etc. Buyer shall use its 

best effort to obtain all consents, approvals, and 

agreements required to carry out the transactions 

contemplated by this Agreement. In the event Buyer 

cannot reasonably obtain a required consent, approval 

or agreement by a designated Closing Date, despite 

good faith efforts to do so, Buyer may by notice 

given in advance of the Closing Date extend the 

Closing Date if delay may reasonably be expected to 

result in obtaining the required consent, approvals 

or agreements or, if not, terminate this Agreement, 
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2 3 .  

in which event neither party shall have any liability 

to the other Party. Unless mutually agreed upon by 

the Parties, there shall be no extension beyond 

September 24, 2000, 

TERMINATION: 

2 2 . 1  Seller's Right to Terminate. Seller may terminate 

this Agreement by notice given to Buyer in writing if 

Seller is entitled to and does elect to terminate in 

accordance with Section 2 0 . 3  or if any final order or 

decision is rendered after a hearing by a court or 

agency having jurisdiction that materially impedes or 

prevents Seller or Buyer from closing the sale of the 

This Agreement may be terminated as follows: 

Electric System. 

2 2 . 2  Buyer's Right to Terminate. Buyer may terminate its 

obligations under this Agreement by notice given to 

Seller in writing if Buyer is entitled to and does 

elect to terminate in accordance with Section 2 1 . 2  or 

if any order or decision is rendered, after a 

hearing, by a court or agency having jurisdiction 

that materially impedes or prevents Seller or Buyer 

from closing this sale of the Electric System. 

INDEMNIFICATION: 

23.1 Seller will indemnify and hold Buyer harmless from 

and against any and all loss that may occur as a 

result of claims, demands, suits, actions, all taxes, 

legal or administrative proceedings, damages, 

liabilities, costs and interest or attorney's fees, 
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expenses, of whatsoever kind or nature, arising from 

or incurred in connection with or incidental to the 

operation of the Electric System prior to the Closing 

Date. Seller's indemnification shall extend to all 

liability, l o s s  or damage, whether known or unknown, 

caused by, arising from, or incurred in connection 

with the operation of the Electric System and/or out 

of the negligence or other conduct of Seller's 

officers, employees, or agents , whether or not such 

negligence or conduct is incidentally or directly 

related to the operation of the Electric System prior 

to the Closing Date, except as specifically assumed 

by Buyer and set forth herein (including but not 

limited to any claim for past due taxes by the Office 

of Navajo Tax Commission). 

Buyer will indemnify and hold Seller, its trustees, 

officers, employees, and its agents, harmless from 

and or against any and all loss that may occur as a 

result of claims, demands, suits, actions, legal or 

administrative proceedings, damages, liabilities, 

interest or attorney's fees, costs and expenses, of 

whatsoever kind or nature, arising from or incurred 

in connection with or incidental to the operation of 

the Electric System on and after the Closing Date. 

Buyer's indemnification shall extend to all 

liability, loss or damage, whether known or unknown, 

caused by, arising from, or incurred in connection 
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with any of the foregoing and/or out of the 

negligence or other conduct of Buyer's officers, 

employees, or agents, whether or not such negligence 

or conduct is incidentally or directly related to any 

of the foregoing, except as specifically assumed by 

Seller and set forth herein. Such indemnification 

shall apply even if Buyer can claim immunity from 

suit. 

23.3 In case any action shall be brought against an 

indemnified Party, such indemnified Party shall 

promptly notify the indemnifying Party in writing, 

and the indemnifying Party shall assume the defense 

thereof, including the employment of counsel and 

payment of all fees and expenses. The indemnified 

Party shall have the right to employ separate counsel 

in any such action and participate in the defense 

thereof, but the fees and expenses of such counsel 

shall be at the expense of such indemnified Party 

unless (i) the employment of such counsel has been 

specifically authorized in writing by the 

indemnifying Party, (ii) the indemnifying Party has 

failed to assume the defense and employ counsel or 

(iii) the named parties to any such action (including 

any impleaded Parties) include both the indemnified 

Party and the indemnifying Party and the indemnified 

Party shall have been advised by such counsel that 

there may be one or more legal defenses available to 
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it which are different from or additional to those 

available to the indemnifying Party (in which case 

the indemnifying Party shall not have the right to 

assume the defense of such action on behalf of such 

indemnified Party). The indemnifying Party shall not 

be liable for any settlement of any such action 

effected without its written consent, but if settled 

with the written consent of the indemnifying Party or 

if there be a final judgment for the plaintiff in any 

such action, the indemnifying Party agrees to 

indemnify and hold harmless the indemnified Party 

from and against any loss or liability by reason of 

such settlement or judgment. 

23.4 Buyer and Seller each agree that, should any 

potentially indemnifiable event occur, they will 

first seek to recover from insurance proceeds to the 

extent possible and then, and only  then, seek 

indemnification under the provisions of this Section. 

To this end, they each waive any right to 

indemnification hereunder to the extent that an 

otherwise indemnifiable loss is recovered from 

insurance proceeds. 
24. SURVIVAL OF REPRESENTATIONS AND WARRANTIES : The 

representations and warranties of Seller and Buyer made in 

this Agreement and in the documents delivered pursuant 

hereto shall survive the execution and delivery of this 

Agreement and the consummation of the transaction 
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contemplated hereby. 

2 5 .  MISCELLANEOUS: 

2 6 . 1  Expenses; Closing Costs. Buyer shall be responsible 

for all sales and transfer taxes and recording fees, 

if any, incurred in connection with the respective 

sales, assignments, transfers, deliveries and 

conveyances to it pursuant to this Agreement. Except 

as identified in Section 20 .2  herein, all other 

expenses incurred by or on behalf of the Parties 

hereto in connection with the authorization, 

preparation, execution and consummation of this 

Agreement, including, without limitation, all fees 

and expense of agents, representatives, legal 

counsel, consultants, and accountants employed by the 

Parties hereto, shall be borne solely by the Party 

who shall have incurred the same. 

Cooperation. The Parties hereto agree to cooperate 

in making effective the transactions contemplated 

hereby, and each of them will, at the request of the 

other, join in taking any action which, though not 

specified herein, may be reasonably required to be 

taken in order to consummate the transactions 

2 5 .  

contemplated hereby. 
25.3  Further Assurances. From time to time after the 

Closing Date, Seller will execute such additional 

instruments of assignment and conveyance and other 

documents and take such other actions, other than as 
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set forth in this Agreement, as may be necessary or 

appropriate to carry out the intent of this Agreement 

and to vest title to the Electric System. 

2 5 . 4  Notices. Any and all notices herein provided for or 

relating to the transactions herein provided for 

shall be in writing and shall be deemed to have been 

sufficiently given to Seller if mailed, postage 

prepaid, by certified or registered mail, addressed: 

Continental Divide Electric Cooperative, Inc. 
General Manager 
Post Office Box 1087  
Grants, NM 87020  

and to Buyer if mailed, postage prepaid, by certified 

or registered mail, addressed: 

Navajo Tribal Utility Authority 
General Manager 
Post Office Box 170 
Ft. Defiance, AZ 86504 

2 5 . 5  Section Headings. Section and subsection headings in 

this Agreement are for convenience only and are not 

to be construed as a part hereof or in any way 

limiting or amplifying the provisions hereof. 

2 5 . 6  Confidentiality. Prior to the Closing Date, and in 
the event of termination of this Agreement, Seller 

and Buyer will each use its best efforts to have all 

confidential information obtained hereunder kept 

confidential, to the extent permitted by law. 
2 5 . 7  Entire Agreement; Modification. This Agreement 

constitutes and contains the entire agreement of the 
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Parties hereto and includes matters addressed in the 

Letter of Intent and existing Franchise Agreements 

and supersedes any and all prior negotiations, 

correspondence, understandings, and agreements 

between the Parties respecting the subject matter 

hereof and may not be modified, altered, or changed 

in any manner whatsoever except by written agreement 

between the Parties hereto. 

~ 

2 5 . 8  Counterparts. This Agreement may be executed in 

several counterparts, each of which shall be deemed 

an original, but all of which together shall 

constitute one and the same instrument. 
2 5 . 9  Successors. This Agreement shall inure to the 

benefit of and be binding upon the successors of any 

Party hereto, but no right or liability or obligation 

arising hereunder may be assigned or transferred by 

any Party except by operation of law. 

2 5 . 1 0  Legal Action. Any legal action brought to enforce 

the provisions of this Agreement or for any breach 

thereof shall be instituted and maintained in a New 

Mexico State or Federal District Court. 

IN WITNESS WHEREOF, the Parties have caused this Agreement 
to be executed as of the day of 

, 2 0 0 0 .  

NAVAJO TRIBAL UTILITY AUTHORITY 
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CONTINENTAL DIVIDE ELECTRIC COOPERATIVE, INC. 

President 

County of Apache ) 

9- was acknowledge( before me this& day , 2000 by Randall N. Medicine Bear, General 

created by and acting upon the authority of the Navajo Nation 
Tribal Utility Authority, an Enterprise 

Counc i 1 . 

Notary Public 

My Commission Expires: 
-1 b - 20 03 

The foregoing Bgreement was acknowledged before me this / 3 = ,  
day of , 2000 by 
President , 1 Board of Trustees, of 
Cooperative, Inc., a New Mexico corporation, on behalf of the nent’al Divide 

M I 

corporation. 

Notary Public 7 J ?  

My Commission Expires: 

09- I /  %20& / 
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EXHIBIT A 

AGREEiMENT 
AGREMENT is entered into this 2 N d . y  of e 1992, by and 

bemeen CO"E.?W& DIVIDE ELECTRIC COOPEWITWE, INC. 

("CDEC'), a New Mexico electric cooperative corporation, and the NAVAJO 

NATION ("NATION"), an American Indian Triiie reco,pked by the United States. 

Hereinafrer CDEC and the NATION may be jointly referred to as the "Parries" and 

s i n d a r i y  " as a ''Panv". 

WITNESSETH: 

JWE-REAS, CDEC achowlednes I the power of the Navajo Xaijon Couricil 

and the dekgates to enaci and promulgate laws, resolutions, or ibiancs and 

repI2tions, including the power to tax, within the Navajo Rcsemation 

("R esena r i m  'I); 

R>EXE.U, the NATIOh' giznted CDEC a giant of righr-of-way " and 

franchise ("1964 Franchise") on May 7 ,  1961, for a term of 25 yeas in the a r c s  

described thereinn, which ais0 provided thar the NATION had the ourion upon 

e,upiizrion io purchase CDEC's h e s  ana faciiiries within the described =cas at such 

price a d  te,ms as shall be negotiated - ar the time of such sale, a d  that thereupon 

the NATION will grant CDEC an ezsement for a transmission line or ;runk-feeder 

acioss the Resenmion in the Lumon-Houch-Sanders are2 to seme that parr of 

CDEC's sysrea i-ying wesr and south of the Reservation ('Transnission Easement"); 

WEe, the NATION, through its nominee Navajo Tn'Dal Utfity 

Aurhoriy ("NTUA") has exercised the option pursuant to the 1964 Franchise but the 

Parties have not completed negotiations for the purcnse  price of CDEC's lines and 

faciiities, creating a gap beween the expirarion of the 1964 Franchise and N?zJA's 

senice IO the areas inciuded within the 1964 Franchise; 

WHEREAS, CDEC has been providing service to other areas which are or 

may be claimed by the NATION to be pan of the Reservation, which lands, togerher 

EXHIBITL /-A 



with those described in the 1964 Franchise, are desm'bed in Exhibit"A" herero, 

which -,%it "A" is incorporated herein by reference (sometimes, the "Described 

- Lands"); 

WHEREAS, the NATION, through "TUA or other nominee of the 

NATION (whether NTUA or another nominee, still " W A ' ) ,  desires the option to 

purchase CDEC's fines and facdities upon Described Lands in addition to rhos, ' *  mes 

and facilities already opted to be purchased pursuant to the 1964 Franchise 

("Additional Lines and Faciliries") but NTUA is not currently rezdy to ac:. and the 

Parties desire that the purchase of all of the lines and faciliti, e~ be Cooidir~Ied 2s 10 

timing and nezhod of derermining the purchase prices; and 

& E E 4 S 7  CDEC is willing to continue to provide e!eciric sen'ce. inc!uding 

new senices, during the period prior to NTUA'S purchase of CDEC's iir,es and 

faciliries. thus providing a bridge for the NATION, thou& h T . k  z s s u ~ g  :he 

role as the provider of electric service, and the ?JA.TION is uiiiing " 10 p a i c e  a 

ternporvy grant of right-of-way and franchise for CDEC's curreni and Sxurz h e s  

and faciiiries upon the .Desmied Lands (the "System"), all upon the te.ms azd 

conditions hereinbelow set forth. 

NOW, THEREFORE, in consideration of the murual C O I ' ~ . C ~ ~ S  of the 

Parties herero and for other good and valuable consideration, the receipt and 

adequacy of which is hereby acknowledged, the Parties a g e e  as follows: 

1. The NATION hereby (a) grants to mEC,  its Successors and assigns, 

the temporary right, privilege and Eranchise to erect, consrmck extend, locate, 

relocate, repair, maintain and operate the SySrem, hcluding any imDrovements, 

replacements, betterments and additions thereto, which System consists of, by way of 

example and not limitation, poies, lines, cables, wires, insulators, transformers, arms, 

braces, anchors, and other associated structures and appurtenances installed thereon 

or therewith, in, under or upon the a r e s  of the Reservation descnied in Exhibit "A", 



? as reasonably necessary or convenient for CDEC to provide efecmc service to such 

areas, and @) consents to the grant of the permanent right, privilege and kanchise to 

erect, construct, extend, locate, relocate, repair, maintain and operate electric 

transmission or mnk-feeder lines and related facilities, includin,o any imurovements, 

replacements, betterments and additions thereto, upon and within the Transinission 

Easement, subject in the case of new facilities to p a r a p p f i  12 below and in the c2se 

of existing facilities to parapaph 10 below. Provided, however, thar the ,a;.ansins of 

the Transmission Easement shall 'be-a-condirion precedent to the comuzmarion of 

any sale of the System to the Nation, pursuanl 10 either pa rapp i !  2 or x r sum:  :o 

the 1964 Franchise and paragraph 3. 

2. This Ageemenr shall be deemed rffecuve as of :he d- are of exzrLiicr! 

or the approvai by both CDEC and the NATIOhT, wl-uchwx occurs iater. and shall 

be for a tern of five ( 5 )  yezrs. At the end of the fianchise, all rights p i t i i ~ g s  

- =anted hereby (other than with respec: LO the Tiansdssion Easecex)  shall cezse 

unless this Apemenr  is renewed or re-issued upon such terms and conai1ions as are 

then mutually agreeable to the Parries. Tine NATION may, at its e!ec:ion exercisabie 

by wristen nouce to CDEC deiivered no later than six (6) mom& prior to the 

expiration, purchase the Additional Lines and Faciiities. If the NATIOX elects i o  

purchase. the purchase price therefor will be rhat doliar amount equal to the on-@ 

cost of the Addirional Lines and Facilities to be purchased, less the amficable 

depreciation reserve, exclusive of capiral costs contributed by the NATION for the 

Additional Lines and Faciliries to be purchased. as set fonh h the books and records 

of CDEC maintained in accordance with the requirements of the Rural 

Electrification Administration (the "REA"). If the Parries are unable to resolve the 

purchase price and/or reach any implementing or operating agreements necessary to 

consummate the sale, these matters WiIl be determined pursuant to arbitration. The 

purchase shall be subject to the approval of the A d d n a t o r  of the REA and may 
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be subject to authorization by the Regularory Authoriry (defined below) as may be 
required by law applicable to CDEC and other then applicable requirem- ~ t s  of law. 

Obtaining of CDEC's lenders' approvals will be necessary for the release of liens with 

respect to the Additional Lines and Facilities to be purchased. If the NATION 

agrees to pay interest at a rate approved by CDEC and paymenr of the purchase 

price plus interest is secured in a manner acceptable to CDEC, the Pmies may 

arrange for possession prior to consummation of the purchase by 4 -  uavaent of the 

purchase price. If the NATION does not elect to purckase the Additicnd T A c s  and 

Faciiities. CDEC shall have an oprion period of one (1) year following ETiration 10 
remove the same. The Parties shall reasonably cooperate so that any  pi^--'- -A ,.:ase under 

paragraph3 %dl be coordinated with the consummarion of t k  ? L T C > E S ~  under 

paragap3 4. 

CDEC shall, at the mitten request of the YATIOX~ exre: inm 

neecrizticzs I with a Liew, if mutually acceprable r e m s  and conaiticns are rexhed. to 

fu rn i sh i~~g  ;he NATION or its nomine:: with wholesale power a d  e ~ ~ x v .  Any 

resultiig Ececzzent shall be subject to any then required lenders' and;or regulatory 

approv2ls 2nd any then amlicable A *  requirements of law. 

3. 

I. 

1. Tne purzhase price for the lines and faccties to be accuired by the 

NXTIOS ?muant  to its exercise of the oprion provided in the 1964 Frmchise wiil 

De rhe do!iar amount equal to the original " cost of such lines and facilities, less the 

applicable depreciation reserve, exclusive of capitd costs contioured by the 

XATION for such lines and facilities, as set forth in the books and records of CDEC 

mainrained in accordance with RE4 requirements. If the purchase price and/or 

necessaq implemenring or operating agreements cannot be agreed to by the time 

that this I992 franchise should expire, these matters will be derennined pursuant to 

arbitration. The purchase will be subject to the same requirements for and the same 



opporrUnity to have possession prior to consummation as provided for the purchase 

of Additional Lines and Facilities if the option is exercised under paragraph 2 above. 

5. While this 1992 franchise is in force, CDEC ShalI furnish and extend 

electric senice to the extent that it has such power, energy and facilities, or c a  

comtmct or obtain the same, to consumers on the Described Lands, in accordance 

with established policies (and CDEC’s Rules and Replations not inconsistent with 

applicable federal or Navajo Nation law) and pursuant 10 the appiicable scheduie(s) 

on file with the New Mexico Pubiic Service and Arizona Corporation Commissions 

or their respective successors (the “Regulatory Authonr)..”) or Ir’ none, as auuroved & *  by 

the RE.4, to the jurisdiction of whch Regulatory - 4 u t h o r i ~  the XATIOK does not 

hereby consent: if such jurisdiction does not already exist by law, it being rhe 

NATION’S htent to contract merely to have applicable apuiv . d  to the e!erYc 

service. 

6. CDEC snd l  comply with all applicable tribal laws and regulaticns, - 
both curren: and herzinafrer enacted, which are consistent with paraziaph I 5 above; 

provided, however, that nothing herein contained is intended to constitute, nor snail 

be construed as constituting, a waiver of any right of CDEC to question or contest 

any such law, resolution, ordinance or regulation in any forum having jurisdiction 

over the Panies and subject matter. Provided, funher? that nowithstanding any 

other provision of this Agreement and in consideration of the unique circumstance of 

the coordination between NTUA and CDEC to benefit the N A n O N  and consumers 

within the Descn-Ded Lands, CDEC shall be entitled to recover (without Reda to ry  - 
Authority Eing, hearing or approval) kom consumers receivFng electric senice upon 

the Descn-oed Lands the sum of taxes payable under the Possessory Interest Tax and 

all other taxes, fees or charges (together, the “tnikd taxes”) heretofore paid or which 

may during the term of the Agreement be payable by CDEC and levied or assessed 

by the NATION on the electric service rendered Or property owned or used by 
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CDEC in connection therewith, or on the right or pndege  of rendering the senice, 

or on any object or eveat incidental to the rendition of the sexvice, to the extent that 

the NATION has not abated the t 6 D d  taxes or provided for their use as a credit 

against tribal taxes otherwise due from CDEC. Tni~al  taxes already paid and not 

abated or permitted to be credited during the term of this 4 orL+,,nt =--= shalI be 

amortized and recovered (without obtaining Regulatory f i g ,  hearing I or approval) 

so that appro.dmateiv r ,  amounts will be recovered in each of the bilh,o pexiods 

during the : e m  of this h e e r n e n t .  .I Tribal taxes payable durine - :he t e r n  of this 

.4czeement - shall, afrer anv credit provided for past rnbal taxes, be recovered 

(without obtaining Remlaton I filing, hearing or approval) appro.<.-areip eaual in 

amounts for ezcn of the biJh~,o periods dnrin,a each of the tax periods Livoived. In no 

event shall CDEC be Mi unreimbursed for any such tribal taxes upex the eqira;ion 

of this Xgze=zent. and if mv tn'bal taxes have been paid by CDEC bx: have not been 

recovertd koni its consumers on the Described Lands thrcuck - the above 

D o n k i i C n  schedule, then the purchase price under paragraphs 2 and;'or 4 shall be 

increzsed 10 recover the tn-ial taxes pius interest ar the average rate which CDEC 

pays, dcrkig any period in which reimbursement has not O C C X Y T ; = ~ ,  to its 

suppiezezd  lender with respect to concurrent loans. 

7 .  Subject to the terms of any applicable n$t-of-way and to other 

auulicable . *  laufiil requirements with respect to rights-of-way and easeaexts. (except 

that no conpensanon WilI be required to be paid to or for the benefit of the 

NATION for (a) any rights-of-way I primarily for sewice to consumers within the 

Described lznds or (b) the Transmission Easement), CDEC, its agents and 

employees, may enter in and upon lands within the "'ION at any time for the 

purpose of making excavatiom, comtmcthg, extending, removing, repairing and 

maintaining such System as is necessary and convenient for suppiying such elecmc 

senice. Any and aU excavations shall be repaired, and obstructions necessarily 

c 



associated with the construction, maintenance and operation of the System will be 

removed as quickly as is reasonably possible under the circumstances. 

8. The facilities associated with the System shall, when originally w placed 

and erected, be established in such a manner so as not to interfere with other uses of 

Tnbal lands or its inhabitants except as may be reasonably necessary, and shall be 

maintained in compiiance with (a) the standards and specifications as esrabiished, 

and as amended, by the €EL and (b) other appliczble electricd and saferv cads .  

9. To the extent that the NATION is not at fault, CDEC, its SucCtssOrs 

and assi,m: shall (a) hold the NATION harmless from m y  and all d a a g e s  or claims 

made against the NATION by any third person or other enriry on account, or 

clairced to be on account, of the construclion, mzintenance and ouerarion of the 

systea on the Descriioed Lands by CDEC, and (b) defend the NATION agaimt any 

such damages or claims and Dav * d  all costs reasonably incurred by The SATIOX in 

defense of the same. 

10. Ln order that the NATION aod its nomine2 may be bexer zmrised . *  of 

the location of the System as installed prior to the effectiveness of the . 4 g e e ~ : e = l t  

and pursuant to the 19M Franchise, CDEC shall supply to NATION or its nominee 

two (2) copies of maps depicting the location of its system on the Descr;'ced h d s .  

At the witten request of the Bureau of Indian Afhirs ("BW'), CDEC shdl S U D D I ~  

the BL4 with an additional copy. 
.& 

11. On or before each October 15th during the term hereof, CDEC shall 

furnish the NATION with a statistical report on efecnic senict furnished on 

Reservarion lands within the previous calendar year. The report shall include 

receipts from reservation services and any other data reasonably requested by'the 

NATION. 

12. Except for secondary and individual service f a c ~ t i s ,  CDEC shall, 

before installing new facilities forming part of the System upon the Descn'bed Lands, 

I " 
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supply the NATION and the BIA for approval such documents and instruments as 

may be necessary to acquire right-of-way easements for any new construction. 

Nothing herein shali prevent CDEC from making necessary repairs to the system 

without such approval and, under exigent conditions, other immediate construction 

for which Tribal approval would otheMise be required, but the result of such action 

shall be reponed to the NATION, if Tn3al approval or consen; would have 

otherwise been required. CDEC shall have no liabiiiry whatsoever for any deiay or 

faiiure of ;he NATION to - maat consent for the right-of-way eaeaen t .  

13. CDEC shall not use or cause to be used any parL of TKO& lmds for 

any unlawTuI conduct or purpose and will take reasonable rnemxes ro prevent 

u d n f u i  conduct by its agents or conrractors. 

14. Neither of the Parties shall be deemed to be in defzd; in respec: to 

any obIi,oarion hereunder, other than (a) the obligation of CDEC to z a k e  pa)?nents 

of t r h i  : z~es  and (b) the obligations of the NATION to prolide the Transiaission 

Easezenr 2nd other rights-of-way and to allow CDEC to recover tribai t m e s  

pursuanr io pzragraph 6, if failure of performance should be due to un~0nti0ll2Dle 

forces, bekg  any cause beyond the control of the Parry aEecred, hcir?ding, but not 

limited t@. failure of facilities, ff ood, earthquake, stonn, fire, lightning, epicenic, war, 

riot, civil disIurbance, labor dispute, sabotage, inabiliry to obtain czpital funding, 

inability 10 obtain rights-of-way or permits, failure to obtain necessw . ”  eoverninerital 

approvals or revocation or suspension of the same and restraint by court or, 

m oove,?lmental authority, which by the exercise of due foresight such Parry could not 

reasonabiy have been expected to avoid and which by the exercise of due diligence it 

may not be able to overcome. 

(a) 15. If either of the Parties considers the other in default of this 

Agreement, it shall give the other written notice thereof, including a description of 

the alleged default. The Party receiving the notice shall have thmy (30) davs to 
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remedy the alleged default or within which to comence ,  and thereafter diiigently 

pursue, actions to remedy the alleged default if the alleged default caxnot reasonably 

be remedied within such time period. If the Party alleged to be in default fails to 

remedy within the prescn'bed period or, as the case may be, to complete remedial 

action within a reasonable time, the other Party, if not then in default, may, upon 

sixty (60) days written norice, elect to cancel this Agreement, subjecr, however to the 

pa-vment of any tribal taxes accrued, CDEC's recovery of all tn'oal tayes as provided 

in paragraph 6 and the granting of the Transmission Easement; proFjded. however: 

that this Agreement may be cancelled ody  for a materid, continuing - breach going 10 

the essence and subject to the dispute resolution proLisions of this paraara.oh - .  15. 

(b) Disputes concerning the purchae price under e i rk r  

paragaph 2 or paragraph 4, recovery of tn'bal taxes pursuant to paiagragh 6: 

cancellation pursuant to subparasauh - .  (a) of :his p a r a p p h  15 and, at the option o i  

the NATION or CDEC, any other disuute shall be subject to and 'be resoived by 

arbitration in accordance with this subpaiagraph (b). 

(i) Whenever a dispute is to be resolved by arbitration.  he 

initiating Parry shall seme a notice of arbirration on the other Parry. Such notice 

shall set fonh on behaif of the initiating Parry: the nature of the dimure; the relief 

requested; a statement of its position with respect to the dispute; and the designation 

of an arbitrator, Wirhin Efy (50) dam of the date of receipt of such norice, the other 

Parry shall serve a written answer setting forth on behalf of such Parry: its position 

with respect to the dispute; any reiief such other Parry requests; and the designation 

of an arbitrator. Within fifty (50) days of receipt of such answer, the designated 

arbirrarors shall, by jointly signed written notice to the Parties, appoint a neutral and 

disinterested arbitrator qufied by knowledge and experience in the subject matter 

which is in dispute. The panel of arbitrators thus appointed shall prescribe by written 

nonce w i t h  fifty (SO) days of the appointment of the third arbitrator the rules of 



procedure by which the arbitration shail be conducted. Such rules shall include the 

designation of times, places and other details for the submission of requests for 

discovery, additional written material, evidence, adavi t s ,  the presentation of oral 

argument and any other procedural matters which the arbitrators determine need to 

be prescribed; provided, however, that any such prescription shall be only by 

unanimous agreement of the panel of arbitrators and, provided funher, that if the 

arbitrators fail to aaee  w with respect to any such matters7 the Commercia! kiiirration 

Rules of the American Arbitration Association shali apply to marters nor agreed 

upon. Wnenew the last day of any period herein contemplated shd occur on a 

Saturday, Sunday or national holiday or legal w holiday for the NATION or rhe Stare of 

New ~Mexico, the last day shall be the regular worbing day nexi fol io~ing such 

Saturday, Sunday or holiday. Any communication which must be rezc,,,, ---d R i t h  a 

prescn’bed number of davs shall be timely if deposirea in the Enired Sratcs mail, 

certified. wirh postage prepaid, on or before the last day ofthe period in quzsiion. as 

evidenced by the postmark. or if personally delivered on or before such i a t  day. /my 

period of ~ i m e  set fonh herein may be exrended by mutual consenr of the Parries or 

by unaphous ageement of the panel of arbitrators. 

(ii) In the event that the party served with a norice of 

arbitration does not render its answer, desigaring an arbinator, within fifry (50) days 

of rhe dare of receipt of the arbitrarion notice, the single arbitiaror chosen by the 

initiating Parry shall constitute the panel of arbitrators. In the event that the 

arbitrators designated by the Parties do not appoint a neurral arbinator w i t h  fi@ 

(50) days of the date of the other Parry’s answer, either Parry may apply to the 

American kbirrarion Association, or if such Association is no longer in existence or 

refuses to act, an association performing similar functions, for the appointment of an 

arbitrator who is neutral and disinterested and qufied by knowledge and 

experience in the subject marter which is in dispute, who shall be the third arbitrator. 



All arbitration proceedings shall be conducted according to the Commercial 

Arbitration Rules of the American Arbination Association except insofar as the 8 
same may vary from any provision of this subparagraph @) and except insofar as the 

arbitrators may prescr-De rules of procedure pursuant to clause (i) above. 

(iii) Copies of all notices and answers shall be furnished to all 

arbitrators. All arbitration proceedings shall be conducted in the State of Xew 

Mexico. 

(iv) The award disposhz of the dispute shdl be renczxd 

within (50) days of the oral hearing or, if subsequent witten mateial is presented. 

within t h h y  (30) days of the final submission of witten material or eb-icezce on 

b e n d  of either Parry, unless the arbitration panel unanimously a g e d  to the 

conrrary in the ruies of procedure or orhenvise. The award shall be rendered by a 

majoriry or'th? arbitration panel, and it shall be in iviitkig. In the even: i! mqjo~ry  of 

the arbirration panel is unable to a g e e  upon an award by the date se: r'onh i? this 

clause (iv), the panel may certify such inabiiiry to the Parties which shdl then 

discharge the arbitration panel and recommence the proczdcrzs of th is 

subparaFaph (b j. 

e *  

(v) In no event shall any arbirrator or arbitration pane! have 

any jurisdiction or authoriry to amend, moalfy, cancel or rescind any t e rn  or 

condition of this Apeemenf. The arbitrators shall be limited to arbitrating the 

factual disputes presented for arbitration and shall have no authority to rule on any 

legal issues or to make any findings involving the interpretation, legality or 

enforceability of any provision of this Agreement. 

(vi) Each Party shall be= its own expenses, including 

expenses of its counsel and arbitrator; all e?rpenses and compensation of the neutral 

arbitrator shall be shared equalIy by each Party unless the arbitration panel 

unanimously directs another division. 

0 



(vii) At the request of either P q ,  the award shall be 

reviewable by the REA, which shall conffnn, vacate or modify or correct the award 

upon substantially the same procedure and bases as would a court pursuant to the 

Federal Arbitration Act. 

16. Any notice or request required to be $veri hereunder in writing may 

be hand delivered to the Office of the Manager, CDEC, or tfie OEce of the 

President of the Navajo Nation and if not so hand deiivered, shalI be maiied, postage 

prepaid, cenified rnaiI, to the President, Navajo Nation, POSi  Office Box308, 

Window Rock Arizona 86515, or to the Manager, Continemal Divide Eiecrric 

Cooperative, Inc., Post Office Box 1087, Grants, New Mexico 87020, or such other 

addresses that may from time to time be supplied in writing by one of the Panies to 

the other. A copy of all such documents shall be mailed to the General Manager, 

1-A Post OEce Box 170, Fon Defiance, Arizona 86504. 

17. The Parries will diligently seek approval of this .@cement and during 

such eE'ons, CDEC shall conrinue, for a reasonable pe5od necessary for zpprovd, to 

provide elecrric service? inciuding new electric service, to consumers located within 

the Descr5ea Lands in accordance with established policies. This h e e m e n t  is 

subject to the condition subsequent that it must be approved by the Secretary of the 

Interior or thar Secretary's authorized representative, a d ,  if required, by the RE4; if 

such appraval(s) has(ve) not been obtained withln six (6) months after it becomes 

effective, this Agreement, except for the granting of the Transmission Easement and 

paragraph 4 (and subparagraph 15(b) and the provisions of paragraph 6 with respect 

to paragaph 3)  shall be of no further force and effect. 

w 

18. The covenants and agreements hereinabove set forth shall extend to 

and be binding upon the Parties hereto and their respec~ve successors and assigns, 

but are not intended to benefit or be enforceable by my third persons. 
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WITNESS WHEREOF, the Parties have executed this Agreement on the 

date first written above. 

NAVAJJATION 

BY 

CONTINEiNTALDMDE ELECTRIC 
COOPERATIVE, INC. 

NAVAJO NATION 

The foregoing Agreement was acknowledged before me this JVihaay of 
, President of the Xavajo &&be+ , 1992, by 

hation, a r eco -eed  American lnaian Tnbe, on behalf of the Navajo Xa;ion. 
~4&SOsa/7 m 

My Commission Expires: 

MJ L;;e..r.;sbn ~ U E S   arc!! 2:. 1998 

STATE OF i E W  MEXICO 

C O W O F  C J d a  

The foregoing Agreement was achowleaged before me this z& day of 
President of 4- ontinental 

DiwdC Eiecnic Cooperative, hc., a%ew Mefi*rporanon, on behalf of the 
19% by 7 ) c c L c c ~ 4 ~  * A d -  * 

corporation. 

My Commission Expires: 

// /?93 
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EXHIBIT "A" 

F r a n c h i s e  Area d e s i g n a t e d  on a t t a c h e d  CDEC Key Map 
updated September 1992. 

________-------__-------------------------------------------- 
Legal d e s c r i p t i o n  of F r a n c h i s e  Lands as folious: 

Boundaru_ 

w t o n -  H o d  Area: 
Beginning a t  a p o i n t  on t h e  Arizona-New Mexico S t a t e  

L i n e ,  t h e  s o u t h e a s t  c o r n e r  of S e c t i o n . 1 6 ,  Tounship 23 North, 
Range 31 E a s t ,  Apache C o m t y ,  Arizona; thence  running  west on 
s e c t i o n  l i n e  common t o  S e c t i o n  16  and 21 ,  17 and 20 ana  i6 
and 19 of s a i d  township and r a n g e  t o  t h e  southwes t  corner of 
S e c t i o n  18; thence  s o u t h  along t h e  range l i n e  common t o  
Ranges 30 and 31 East t o  t h e  township  l i n e  common t o  
Townships 22 and 23 North:  t h e n c e  west along t h e  tounship 
line common t o  Townships 22 and 23 Nor th ,  t o  t h e  southwest 
c o r n e r  of  S e c t i o n  35, Township 23 North ,  Range 29 East; 
t h e n c e  n o r t h  along s e c t i o n  l i n e  common t o  S e c t i o n s  3 4 - 3 5 ,  27-  
2 6 ,  2 2 - 2 3 ,  15-14,  10-11, and 3-2 of s a i d  township and r ange  
t o  t h e  n o r t h  township l i n e ;  t h e n c e  west a long  s a i d  township  
l i n e  t o  t h e  n o r t h w e s t  c o r n e r  of t h e  t o u n s h i p ;  t hence  s o u t h  
along t h e  range l i n e  common t o  Ranges 28 and 29 E a s t  t o  t h e  
township l i n e  common t o  Townships 22 and 23 North. Thence 
west a long  s a i d  township l i n e  t o  t h e  nor thwes t  c o r n e r  o f  
S e c t i o n  1, Township 22 Horth, Range 28 East; t h e n c e  s o u t h  
a long  t h e  s e c t i o n  l i n e  common t o  S e c t i o n s  2-1,  11-12 and 14- 
13 t o  t h e  c o r n e r  common t o  S e c t i o n s  13-14-23 and 24 of said 
t o u n s h i p ;  t hence  west a long  the  s e c t i o n  l i n e  common t o  
S e c t i o n s  1 4 - 2 3  and 15-22 t o  the corner common t o  S e c t i o n s  15 ,  
1 6 ,  2 1  and 2 2 ;  t hence  s o u t h  a l o n g  t h e  s e c t i o n  line common t o  
S e c t i o n s  21-22, 29-27 and 33-34 t o  t h e  s o u t h  l i n e  of said 
t o u n s h i p ;  t h e n c e  west a l o n g  the township  l i n e  common t o  
Townships 21  and 22 Nortn, fiangs 28 East, to the Navajo 
Rese rva t ion  l i n e ;  t hence  s o u t h  and east along t h e  e x i s t i n g  
Rese rva t ion  boundary t o  t h e  Arixona-New Mexico S t a t e  L i n e ;  
t hence  n o r t h  a l o n g  the S t a t e  l i n e  t o  t h e  p o i n t  of b e g i n n i n g .  

This  area encompasses a p p r o x i m a t e l y  213 s q u a r e  miles. 

North yk€& d Sandera: 
S t a r t i n g  a t  t h e  NW c o r n e r  of S e c t i o n  1, Township 22 

North,  Range 28 East; thence extending i n  a westerly 
d i r e c t i o n  a long  the township l i n e  COmmOn to Townships 22 
North and 23 North t o  the range line of Range 27 E a s t  and 28 
E a s t ;  thence south along sa id  range l i n e  to the SW corner of 
S e c t i o n  31,  Township 22 North, Range 28 E a s t .  

This area encompasses Twenty-four ( 2 4 )  sections. 

EXHIBIT 1 - 4  Page 1 of 2 
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iwmdLuLRockAres: 
Beginning  a t  a p o i n t  on t h e  east  boundary of t h e  Navajo 

R e s e r v a t i o n  approximately 15.5 miles north of the s o u t h e a s t  
c o r n e r  o f  said Navajo R e s e r v a t i o n  and be ing  the protracted 
c l o s i n g  corner of the southeast corner of Section 12, 
Township 19 North,  Range 14 West, McKinley County, New 
Mexico; thence  running west along t h e  protracted s e c t i o n  
l i n e s  common t o  Sections 12-13, 11-14, 10-15, 9-16, 8-17 and 
7-15 t o  the range l i n e  common t o  Ranges 1 4  and 15 West. 
Thence south along said r ange  l i n e  to t h e  s o u t h  boundary of 
t h e  Navajo Rese rva t ion ;  t h e n c e  east a long  said boundary t o  
the s o u t h e a s t  corner of t h e  Rese rva t ion ;  t h e n c e  n o r t h  a long  
the east  boundary of said Rese rva t ion  t o  t h e  p o i n t  of 
b e g i n n i n g .  

. 

T h i s  a rea  c o n t a i n s  approximately 53  sqjuars miles. 

( s e e  a t t z c h e d  lega l  d e s c r i p t i o n s  provided b y  the  
Off ice  of Navajo and Hopi Relocation) 

Page 2 of 2 
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P. 0. DRAWER 308 $WINDOW ROCK, ARIZOMA 86515 (602) 871-6352J55 

PETERSON ZAH 
PRESIDENT DFC 2 8 1994 

MARSHALL PWMMER 
VlCE PRESIDENT 

e.- Fred Lackey, General Manager 
; .. ; p Q i& [? i; Ij y T\l Continental Divide Eiectric Cooperative. h c .  ; :; ! .___ ,-----? . I l l ; )  

Dear Mr. Lackey: 

@ ' Pursuant to Paragraph 2, Page 3, of the present Franchise Agreement between the Navajo Nation and 
Continental Divide Electric Cooperative, Inc. (CDEC), the Navajo Nation gives notice that it is 
exercising the option to purchase "Additional Lines and Facilities" as described in the Age,. eaent. 

"Additional Lines and Facilities" are defined in the Agreement as CDEC's lines and facilities upon 
"Described Lands". The legal description for the Described Lands are set forth in Exhibit A attached 
to the Agreement and includes lands within the Navajo Reservation Boundary, at Lupton and Houck, 
northwest of Sanders, in the Standing Rock area, and the New Lands which were added to the 

t Navajo Reservation for the benefit of reiocatees from the Hopi Partitioned Lands. A copy of Exhibit 
A is enclosed hereto. 

' .  

It has been contemplated-at all times during the negotiations on the Franchise Agreement and when 
the Agreement was being considered by the Navajo Nation Council that the Navajo Tribal Utility 
Authority would purchase the Additional Lines and Facilities to be added to their system. 
Accordingly, I am designating the Navajo Tribal Utility Authority, its Management Board, and its 
General Manager, Malcolm P. Dalton, to act on behalf of the Navajo Nation in completing the 
purchase of the h e s  and facilities. 

It is understood between the Navajo Nation and the Navajo Tribal Utility -4uthority that the Authority 
will have the sole responsibility on behalf of the Nation for negotiation and purchase of the facilities. 
It is brther understood that Mr. Dalton will make contact with CDEC in the near hture to initiate 
the negotiations. 

If there are any questions concerning this matter, please contact Mr. Dalton at (602) 729-620 1. 

Very truly yours, 

Peterson Zah, President 
Navajo Nation 
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EXHIBIT C 

DESCRIPTION OF FACILITIES TO BE PURCHASED 

Arizona Facilities - 

All electric transmission and distribution facilities, 
including but not limited to, all poles, towers, conductors, wires, 
and other electrical equipment utilized to provide electric service 
to customers in the state of Arizona and as shown on the map as 
Exhibit D, and both inside and outside of CDEC's Certificate of 
Convenience and Necessity on file with the Arizona Corporation 
Commission and approximately 2,400 feet of 69 kV line beginning at 
the point where CDEC's 69 kV line crosses the Arizona - New Mexico 
state line, Range 21 West, Township 14 North, Section 35, thence 
running in a Northeasterly direction terminating at the point where 
CDEC's 69 kV Tap is located, commonly referred to as the Lupton 
Switch. The area is described as beginning at a point on the 
Arizona - New Mexico state line, one mile South of the township 
line common to Township 18 North and Township 19 North, thence West 
Range 28 East and Range 29 East, thence North, following the range 
line to a point on the township line common to Township 19 North 
and Township 20 North, thence West following the township line to 
a point three (3) miles West of the range line common to Range 26 
East, and Range 27 East, thence North following section lines to a 
2 2  North, thence East following the township line to a point one 
mile West of the range line common to Range 28 East and Range 29 
East; thence North following section lines and section lines 
extended to a point of the township line common to Township 23 
North and Township 24 North, thence East along the township line to 
a point on the range line common to Range 29 East and Range 30 
East, thence North following the range line extended to a point on 
the Navajo Base line, thence East along the Navajo Base line a 
distance of two (2) miles to a point on the range line common to 
Range 6 West, Navajo Base line, thence north following the range 
line to a point on the township line common to Township 1 North and 
Township 2 North, thence East following the township line to a 
point on the Arizona - New Mexico state line, thence South 
following the Arizona - New Mexico state line to the point of 
beginning. Also, includes all of Township 17 North, Range 29 East, 
Township 17 North, Range 30 East, Township 17 North, Range 31 East, 
and Sections 7, 8, 9, 10, 15, 16, 17, 18, 19, 20, 21, 22, 27, 28, 
29, 30, 31, 32, 33, and 34 and Township 18 North, Range 31 East all 
of Apache County, Arizona. 

' 
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Standing Rock Facilities - 
All electric distribution facilities, including but not 

limited to, all poles, towers, conductors, wires, and other 
electrical equipment utilized to provide electric service to 
customers in the Standing Rock Area and the three phase line, 
operated as single phase, beginning in the Southeast quadrant of 
Section 31, Township 18 North, Range 13 West and thence North 
approximately 9.5 miles to Section 8 ,  Township 19 North, Range 13 
West, as shown on the map as Exhibit E. 

The Acquisition Area, which includes the three phase line 
mentioned herein, is described as beginning at a point on the 
Southeast corner of the Navajo Reservation Boundary (Section 36, 
Township 17 North, Range 14 West), thence East approximately two 
miles to the section line common to Sections 32 and 33 of Township 
17 North, Range 1 West; thence North approximately 4.5 miles to the 
Southeast corner of Section 5, Township 17 North, Range 13 West; 
thence West approximately 1 mile the southeast Corner of Section 6, 
Township 17 North, Range 13 West; thence North approximately 3 
miles to the Southeast Corner of Section 1, Township 18 North, 
Range 13 West; thence East approximately 2 miles to the Southeast 
corner of Section 21, Township 18 North, Range 13 West; thence 

’ North approximately 6 miles to the Southeast Corner of Section 21, 
Township 19 North, Range 13 West; thence West approximately 2 miles 
to the Southeast corner of Section 19, Township 19 North, Range 13 
West; thence North approximately 4 miles to the Township line 
common to Township 19 North and Township 20  North; thence West 
approximately 13 miles to the Range line common to Range 15 West 
and Range 16 West; thence South approximately 18 miles to the 
Navajo Reservation Boundary; thence East approximately 12 miles to 
the point of beginning. 

0 
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I .  

PURCHASE POWER AGREEMENT 

\ 

1.0 This Purchase Power Agreement, dated a /  3 , 2000, 
/ v - -  

(IIAgreement") by and between Continental Divide Electric 

Cooperative, Inc . ( llCDEC1l 1 , a corporation organized and 
existing under the laws of the state of New Mexico and a 

rural electric cooperative and the Navajo Tribal Utility 

Authority ( sNTUAf' ) , an organization created by and acting 

under the authority of the Navajo Nation, herein 

collectively referred to as 'IPartiesff and individually as 

"Party. I) 

2 . 0  RECITALS: This Agreement is made with reference to the 

following facts, among others. 

2.1 CDEC is engaged in the transmission and distribution 

of electric power and energy in the states of New 

Mexico and Arizona. 

2.2 NTUA is engaged in the transmission and distribution 

of electric power and energy on the Navajo 

Reservation which includes the states of New Mexico, 

Arizona and Utah. 

2.3 The Parties have entered into a Definitive Agreement 

of Purchase and Sale dated 1 3 , 2000, 

which includes, among other matters, NTUA purchasing 

power and energy from CDEC for those CDEC customers 

that reside in the state of Arizona. 

2.4 Electric system interconnections will exist which 

allow CDEC to sell and deliver, and NTUA to purchase 



and receive power and energy. 

2.5 CDEC desires to minimize the financial impact of 

selling its electric facilities in Arizona to NTUA 

and NTUA is willing to support CDEC's desires by 

purchasing power and energy for a period of time as 

set forth in this Agreement. 

3.0 AGREEMENT: The Parties agree as follows: 

4.0 EFFECTIVE DATE AND TERM: This Agreement shall become 

effective upon the execution by both Parties and subject 

to : 

4.1 Execution of the Definitive Agreement of Purchase and 

Sale, and 

4.2 Acceptance by the New Mexico Public Regulation 

Commission, if applicable, and 

4 . 3  Written approval by the Rural Utilities Services. 

4.4 Subject to Sections 4.1, 4.2, and 4 . 3  herein, this 

Agreement shall commence on the Closing Date of the 

Definitive Agreement of Purchase and Sale and shall 

continue f o r  a period of three ( 3 )  years. This 

Agreement can be terminated by NTUA by giving CDEC 

written notice no earlier than 180 days prior to the 

end of the three ( 3 )  year period. The Parties may 

mutually agree to extend this Agreement. 

5.0 POINTS OF DELIVERY AND RECEIPTS OF POWER: CDEC shall 

deliver capacity and energy to NTWA at the following points 

of delivery: 

2 
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5.1 At the point called the Lupton Switch, located in New 

Mexico approximately 2,400 feet northeast of the 

Arizona - New Mexico state line on CDECls 69 kV 

transmission line. This point is referred to herein 

as the Lupton point of delivery, and 

5.2 At the point where CDEC's 24.9 kV line crosses the 

Arizona, New Mexico state fine, herein referred to as 

the Barth Lake point of delivery. 

0 6.0 METERING POINTS, BILLING POINTS, AND LOSSES: 

6.1 For the purposes of metering and billing CDEC shall 

install metering at the points identified herein. For 

the Lupton point of delivery the metering point will 

be the Houck Substation, and for the Barth Lake point 

of delivery the metering point will be at the pole 

structure nearest to the Arizona, New Mexico state 

line. For the Lupton point of delivery, the capacity 

(kW) and energy (kWh) readings will be adjusted by two 

percent (2%) for line losses back to the Lupton point 

of delivery. There will be no loss correction for the 

Barth Lake point of delivery. Such meters will be of 

acceptable type and quality as mutually agreed to by 

the Parties and shall be installed by CDEC at NTUA's 

expense. Upon the termination of this Agreement, 

title to and possession of meters shall revert to 

NTUA . 
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7.0 COST OF POWER CHARGES: CDEC wi 1 obtain power for delivery 

to NTUA at the lowest possible cost available to CDEC from 
its contract supplier plus two (2) mills. CDEC shall 

provide NTUA with written description of the rate showing a 

breakdown of all costs for delivering power to NTUA. 

8.0 BILLING AND PAYMENT: 

8.1 CDEC shall bill NTUA monthly on or before the tenth 

(10th) day of the month following each month service 

is rendered and at the rates and in accordance with 

the provisions of Paragraph 7.0. Invoices shall be 

mailed to NTUA at the following address: 

Navajo Tribal Utility Authority 
c/o General Manager 
Post Office Box 170 
Fort Defiance, AZ 86504 

NTUA shall pay CDEC by the fifteenth (15th) day after 

receipt of an invoice. If the due date falls on a 

weekend day or bank holiday, then such payment will 

be due on the following banking day. Payment shall 

be mailed to: 

Continental Divide Electric Cooperative, Inc. 
Post Office Box 1087 
Grants, NM 87020 

Amounts not paid by the due date s h a l l  be payable 

with interest accrued on each calendar day from the 

due date of payment. The interest rate shall be one 

percent (1%) per month. In the event any portion of 

any invoice is disputed, the amount disputed shall be 

4 



paid "under protest" when due. If the disputed 

amount is found to be incorrect, CDEC shall promptly 

refund to NTUA such amount due plus interest accrued 

at one percent (1%) per month from the date such 

disputed amount was paid under protest until refunded 

by CDEC. 

8.2 No payment made pursuant to this Section shall 

constitute a waiver of any right of NTUA to contest 

the correctness of any charge or credit by CDEC. 

8 . 3  NTUA shall have the right to audit, at its own 

expense, all books and records regarding any costs, 

payments, and other supporting documents pertaining 

to this Agreement. In the event such an audit 

discloses errors, omissions, or adjustments, payment 

will be made as soon as possible after the Party has 

been notified in writing of such finding and payment 

shall include interest at the rate specified in 

Section 8.1. 

9.0 UNCONTROLLABLE FORCES: Neither Party shall be considered 

to be in default in t h e  performance of any of its 

obligations hereunder, other than the obligations to make 

payments of amounts due pursuant to this Agreement, when 

failure of performance shall be due to Uncontrollable 

Forces. The Party claiming Uncontrollable Forces shall 

promptly contact the other Party and provide written notice 

The term that an Uncontrollable Force has occurred. 

"Uncontrollable Forces" shall mean any event beyond the 
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control of the Party unable to perform any of its 

obligations hereunder including, but not limited to, 

failure of or threat of immediate failure of facilities; 

flood, earthquake, storm, fire, lightning, and other 

natural catastrophes; epidemic, war, riot, civil 

disturbance or disobedience; labor dispute, labor os 

material shortage; sabotage; restraint by court order or 

public authority; and action or nonaction by, or failure to 

obtain the necessary authorizations or approvals from any 

governmental agency or authority, which by exercise of due 

diligence, such Party could not reasonably have been 

expected to avoid and which, by exercise of due diligence 

is unable to overcome. Nothing contained herein shall be 

construed as to require either Party to settle any strike 

or labor dispute in which it may be involved. 

10.0 ASSIGNMENT OF AGREEMENT: This Agreement shall inure to the 

benefit of and be binding upon the Parties hereto and their 

respective successors and assigns; provided, however, that 

this Agreement, except as hereinafter provided, may not be 

assigned by either Party except with the prior written 

consent of the other Party, which consent shall not be 

unreasonably withheld. 

11.0 NOTICES: Any notice, demand, or request provided for in 

this Agreement, or served, given, or made in connection with 

it, shall be in writing and shall be deemed properly served, 

given, or made if delivered in person, sent by facsimile 

transmission (Fax) or sent by United States mail, postage 
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prepaid, to the persons specif.ied below: 

Navajo Tribal Utility Authority 
General Manager 
Post Office B o x  170 
Fort Defiance, AZ 86504 
Fax #602-729-2135 

Continental Divide Electric Cooperative, Inc. 
General Manager 
Post Office Box 1087 
Grants, NM 87020 
Fax #505-287-2234 

A Party may at any time, by written notice, change the 

designation or the address of the person so specified. 

12.0 NO THIRD PARTY RIGHTS: Unless otherwise specifically 

provided in this Agreement, the Parties do not intend to 

create any duty, covenant, obligation or undertaking to or 

to create any rights in or to grant any remedies to any 

third party as a beneficiary of this Agreement or of any of 

the rights and obligations established hereunder. 

13.0 WAIVERS: The waiver by either Party of any breach of any 

term, covenant or condition contained herein shall not be 

deemed a waiver of any other term, covenant or condition or 

of any subsequent breach of the same or any other term, 

covenant or condition contained herein. 

7 

14.0 LIABILITY AND INDEMNITY: 

14.1 Each Party shall indemnify and hold harmless each 

other Party and the directors, officers, and 



employees of each such other Party from liability, 

loss, damage, claim, costs, and expenses (including 

attorney fees) on account of injury to persons 

(including death) or damage or destruction of 

property arising out of or related to the negligent 

or other acts of the indemnifying Party or its 

officers, directors, employees, or contractors in the 

performance of this Agreement; provided, however, 

that: 

14.1.1 Each Party shall be solely responsible to its 

own employees for all claims or benefits due 

for injuries occurring in the course of their 

employment or arising out of any worker's 

compensation law. No Party shall seek 

reimbursement or subrogation from any other 

Party for any benefits paid to the employees 

of that Party pursuant to any worker's 

compensation law except as necessary to 

prevent double recovery by the employee. 

14.1.2 No Party and its directors, officers, and 

employees shall be liable for any loss of 

earnings, revenues, indirect or consequential 

damages, or injury which may be incurred by 

any other Party as a result of curtailments, 

interruptions or outages in delivery of 

electric services under this Agreement by 

reason of any cause whatsoever, other than 

8 
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gross negligence or willful misconduct. 

14.2 Each Party shall indemnify and hold harmless each 

other Party and its directors, officers, and 

employees from any liability, loss, claim, cost 

(including attorney fees) incurred by the indemnified 

Party in connection with or arising out of claims 

made by the indemnifying Party's electric service 

customers as a result of any failure of a Party to 

provide electric power or energy contemplated by this 

Agreement for any reason or any cause whatsoever, 

other than gross negligence or willful misconduct. 

15.0 REPRESENTATIONS AND WARRANTIES: 

15.1 CDEC hereby represents, warrants and covenants to 

NTUA as follows: 

15.1.1 CDEC is a New Mexico corporation duly 

organized, validly existing and in good 

standing under the laws of the State of New 

Mexico and has corporate power and authority 

to execute and deliver this Agreement and 

perform its obligations hereunder, and to 

carry on its business as it is now being 

conducted and as it is contemplated hereunder 

to be conducted during the term hereof. 

15.1.2 The execution, delivery and performance of 

this Agreement by CDEC has been duly and 

effectively authorized by all requisite 

corporate action. 

9 
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15.2 NTUA hereby represents, warrants and covenants to 

CDEC as follows: 

15.2.1 NTUA is an authority of the Navajo Tribal 

Council and is duly organized, validly 

existing and in good standing under the laws 

of the Navajo Nation, and has the requisite 

power and authority to execute this Agreement 

and to perform its obligations hereunder, and 

to carry on its business as it is now being 

conducted and as it is contemplated hereunder 

to be conducted during the term hereof. 

15.2.2 Subject to the provisions of Section 2 . 2 ,  

2.3, and 2.4 herein, the execution, delivery, 

and performance of this Agreement by the NTUA 

have been duly and effectively authorized by 

all requisite action. 

NTUA has full power and authority to execute 

this Agreement and this Agreement has been 

duly executed and delivered by the NTUA and 

is the legal, valid and binding obligation of 

the NTUA, enforceable against it in 

15.2.3 

accordance with its terms. 

16.0 ENTIRE AGREEMENT: The complete agreement of the Parties is 

set forth in this Agreement and supersedes all prior and 

contemporaneous communications, whether written or o r a l .  

10 
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I IN WITNESS WHEREOF, the Parties have caused this Agreement 

the /3& day of to be executed as of 

n , 2000. 
p' NAVAJO TRIBAL UTILITY AUTHORITY 

By : 
Randall N. Medicine Bear 
General Manager 

CONTINENTAL DIVIDE ELECTRIC 
COOPERATIVE, INC. 

11 
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RESOLUTION 

WHEREAS] Continental Divide Electric Cooperative, Inc.'s (hereinafter called 

"CDEC") original and subsequent franchises to serve electrical energy on the Navajo 

Nation having expired or expiring; 

AND WHEREAS] Navajo Tribal Utility Authority (hereinafter called "NTUA') has 

agreed to purchase CDEC's electric facilities on and adjacent to the Navajo Nation at a 

reasonable price. NTUA also agrees to purchase power from CDEC for 3 years. 

NOW THEREFORE, on motion made by Grant Clawson seconded by Lyle Adair, 

it was resolved that CDEC, through its President] execute the Definitive Agreement of 

Purchase and Sale selling to NTUA those portions of CDEC's electric distribution 

facilities located on the Navajo Nation in Arizona and New Mexico and certain facilities 

adjacent and outside of the Navajo Nation in New Mexico and Arizona described in said 

Agreement for $2.3 million and that the Purchase Power Agreement be executed by the 

Cooperative President whereby CDEC sells power to NTUA for cost plus 2 mils per 

KWH for three years. The motion carried. The Resolution was unanimously adopted. 

State of New Mexico ) 

County of Bernalillo ) 
) ss. 

The undersigned] Arsenio Salazar, Secretary/Treasurer of Continental Divide 

Electric Cooperative, Inc. certifies that at a regular meeting of the Board of Trustees of 

Continental Divide Electric Cooperative, Inc. held April 13, 2000 at which a quorum was 

present the foregoing Resolution was considered and adopted by the Board of Trustees 

of Continental Divide Electric Cooperative, Inc. by a vote of 8 in favor, 0 opposed and 0 

abstaining. Attached to this Certificate are true copies of the Definitive Agreement of 

Purchase and Sale with attached exhibits and a true copy of the Purchase Power 



I 

Agreement which were approved by the above Resolution of the Board of Trustees of 

Continental Divide Electric Cooperative, Inc. 

Continental Divide Electric Cooperative, Inc. 

e 

2 
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I .  iwiies uisIriuuwri- 

8. I oral mmeS tnergkea 
4. I oral services in riace 26.895 27.707 unaergrouna 1 90 90 
7. iaie services 

(kxcltrtle bensonol) 3,149 3.735 (3 + b + I )  I 3,970 3.993 

I '  Public reponing burdcn lor this collection olinlomation is  mimatcd Io avcragc 11 hours pcr rezponse, including Ihc lime lor reviewing inslmclions. searching cxisling &la sources, cathhcring 
Imatniwung thc diu nccdcd. and cornpleling and reviewing tho collcclion o l  inlormation Send commcnu regarding this burdcn alimntc or any oihcr aspccl olihis collcciion olinl-ation, inciudlng 

Isuggmdons lor reducing this burdcn. IO Dcpar~ncnl olAgricullurc. Clcarancc Oflicers. OIRM, AG Box 7630. Washington. DC 20250: and IO thc Oficc olMmagcmcnl and Budget. Papcwork 
JRcduction projcct (OMB #0512-0032), Washington, DC 20503. OMB FORM NO. 05724032. Expires 03/31/!35. 

lhis ilora will he used by REA 10 reviewfourfinancinl sltiurrion. Your mpnse u rquirul(7 U.S.C. 901 ef sq.) nnd u nor confidential. 

I BORROWER DESlGlNATlON USDA-REA 

NEW MEXICO 22 MCKINLEY 
BORROWER NAME AND ADDRESS 

FINANCIAL AND STATISTICAL REPORT CONTINENTAL DIVIDE ELECTRIC COOPERATIVE, INC. 

PO BOX 1087 I 
]GRANTS. NEW MEXICO 87020 

I REAUSEONLY VSTRHliC7'/0NS-Ssbinrr ,111 orrgrnol ~i i td rn'o copies io REA. Round oll ( I ~ I O I I ~ ~ S  io IPERIOD ENDED 

I 31 -Mar-01 ecrresi dollur. For rlerniled insrrucrions. see REA Ei~Ilerin 171 78-2 

CERTIFICATION ~~ 

We here0v cerluj fhn/ the enfries in this reporf nre in nccordflnce willr Itre flccorinl~ nnd other records oj'lhe sysrern 
nrrd rejlecr the sinfits oj the system lo the best oj'our- knowiedge nnd beliej: 

W A S  IN FORCE DURING THE REPORTING 

03-May-01 
DATE 

03-May-01 
DATF 

€ X H  rb if 



USDA - REA 

FINANCIAL AND STATISTICAL REPORT 8 NSTRUCTIONS - See REA Bulletin 17176-2. 

BORROWER DESIGNATION 
NEW MEXICO 22 MCKINLEY 

PERIOD ENDED REA USE ONLY 
31 -Mar-01 

ASSETS AND OTHER DEBITS LIABILITIES AND OTHER CREDITS 

1. Total Utility Plant in Service ..... 43,563,821 30. Memberships ................ .............. ....... 87,460 
2. Construction Work in Progress 1,353,104 31. Patronage Capital ......... .............. ....... 25,043,261 
3. Total Utility Plant (1 + 2) ......................................... 
4. Accum. Provision for Depreciation 8 Amo rl .......... 268.657 
5. Net Utility Plant (3 - 4) ............................................ 219,236 
6. Non-Utility Property (Net) 

25,618.614 7. Investments in Subsidia 
16.81 1.703 

44,916,925 32. Operating Margins - Prior Years ........................... 
20,990,413 33. Operating Margins - Cu 
23,926,512 34. Non Operating Margins 

35. Other Margins and Equ 
36. Total Margins & Equities (30 thru 35) ..................... 

8. Invest in Assoc Org - Patronage Capital ............... 
9. Invest in Assoc Org - Other - General Funds. 1.1 10 (Prepayment-Unapplied $ 1 

12. Other Investments ........ 0 40. Long-Term Debt - Other (Net) ............................ 3,535.620 

14. Total Other Properly 8 Investments (6 thru 13) ..... 

34,685 37. Long-Term Debt REA (Net). 
~ 

IO. Invest in Assoc Org - Other - Nongeneral Funds 
1 1. Investments in Econom 

13. Special Funds ......................................................... 

5,977 38. Long-Term Debt-REA-Econ. Devel. (Net) ......... 1 

0 39. Long-Term Debt - Other - REA Guaranteed ..... 

419,029 41. Total Long-Term Debt (37 thru 40) ...................... 20,347,323 
460,801 42. Obligations Under Capital Leases .......... 

15. Cash . General Funds ... 
16. Cash - Construction Funds - Trustee ................. 

18. Temporary Investments ......................................... 13,718,120 
19. Notes Receivable (Net) .......................................... 
20. Accounts Receivable Sales of Energy (Net) 1,210,210 
21. Accounts Receivable - Other (Net) 343.822 
22. Materials and Supplies - Electric and Other ......... 645,887 
23. Prepayments .......................................................... 170,953 
24. Other Current and Accrued Assets ........................ 108,027 
25. Total Current and Accrued Assets (15 thru 24) .... 17,398,128 

2,007 

50,584.687 

1,201 ,109 

17. Special Deposits ........... 0 

...................... 

26. Regulatory Assets ................................................. 8,797,239 
27. Other Deferred Debits ........................................... 
28. Accumulated Deferred Income Taxes .......... 
29. Total Assets and Other Debits (5+14+25 thru 28) 

- 

PART D. NOTES TO 

43. Accumulated Operating Provisions ........................ 419,029 
44. Total Other Noncurrent Liabilities (42 + 43) 419,029 
45. Notes Payable 0 
46. Accounts Payable ................................................... 1,592,51 I 
47. Consumers Deposits ... 560,989 
48. Other Current and Accured Liabilities .................... 1.508.832 

3,662.332 49. Total Current 8 Accrue (45 lhru 48) ..... 
50. Deferred Credits .......... ........................... 537,389 
51. Accumulated Deferr e Taxes ........... 
52. Total Liabilities 8 Other Credits 

......................................................... 

(36 + 41 + 44 + 49 thru 51) 50,584.6a7 

53. Balance Beginning of Year ..... ..... 11,818,072 
54. Amounts Received This Year (Net) ......................... 104,739 
55. Total Contributions in Aid of Construction .............. 11,922.81 1 

ESTIMATED CONTRIBUTIONS IN AID OF CONSTRUCTION 

FINANCIAL STATEMENTS 
THE SPACE BELOW IS PROVIDED FOR IMPORTANT NOTES REGARDING THE FINANCIAL STATEMENT CONTAINED IN THIS REPORT. REPORT 

ITEMS CONTAINED IN THE INSTRUCTIONS AND ADDITIONAL MATERIAL ITEMS. 
(A SEPARATE SHEET MAY BE USED IFADDITIONAL SPACE IS NEEDED.) 

Estimated Unbilled Revenue Not Recorded on Line 20: 707,722 

Deferred Compensation Payable at Market Value: 419,029 

Other Long T e n  Debt--CFC 3,535,620 

Related Party: Continental Divide Electric Education Foundation was formed in 1988. The Foundation is funded 
through unclaimed capital credits and was established to provide scholarships to members or 
their dependents. 

Line 26 Regulatory Assets were inccurred of $9,251,000 as a rate buy down after completion of the Plains and Tri-State 
Ga T merger. RUS and state commission approval was obtained for this handling in 2000. 

This is a computer generaled facsimile. Page 2 of 7 Pages REA Form 7 (Rev. 6-94) 
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BEFORE THE ARIZONA CORPORATION COMMISSION 

William A. Mundell, Chairman, 
Jim Irvin, Commissioner, 
Marc Spitzer, Commissioner, 

Docket No. E-01 824A-00-0504 
In the Matter of the Application for 
Approval of the Sale of Assets and 
for Cancellation and Transfer of 
Certificate of Convenience and 
Necessity 

Continental Divide Electric 
Cooperative, Inc., 

Applicant. 

State of New Mexico) 

County of Cibola ) 
) ss. 

AFFIDAVIT OF MAILING 

Richard Shirley, being first duly sworn upon his oath deposes and states: 

1. My name is Richard Shirley, I am the Assistant Manager of Continental Divide 
Electric Cooperative, Inc., (hereinafter called "CDEC") the Applicant whose address is 
P.O. Box 1087, Grants, New Mexico 87020. 

2. I hereby certify that I, together with other trusted and competent employees of 
CDEC, caused the mailing by depositing in the U.S. Mail, first class, postage pre-paid, 
this qE day of May, 2001 the: 

PUBLIC NOTICE OF THE HEARING OF 
CONTINENTAL DIVIDE ELECTRIC 
COOPERATIVE. INC., FOR PERMISSION 
TO TRANSFER ITS ELECTRIC TRANSMISSION 
AND DISTRIBUTION ASSETS IN THE STATE OF 



ARIZONA TO THE NAVAJO TRIBAL UTILITY 
AUTHORITY. DOCKET NO. E-01824A-00-0504 

Attached hereto as Exhibit A to the 1,550 consumer accounts of CDEC in the 
State of Arizona which accounts are shown on Exhibit B, consisting of five pages 
attached hereto and made a part hereof. 

Further Affiant sayeth naught 
n I 

1 Richard Shirley 

Th foregoing instrument was subscribed, sworn to and acknowledged before me 
this / b -  R day of May, 2001 by Richard Shirley, Assistant Manager of Continental 

Divide Electric Cooperative, Inc., Grants, 

My Commission Expires: 

f 
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@COOPERATIVE, INC. FOR PEFMISSION TO 
kRANSFER ITS ELECTRIC TRANSNIPSSIQN AND 

DISTRIBUTION ASSETS IN THE STATE OF 
ARIZONA TO THE NAVAJO TRIBAL UTILITY 

AUTHORITY 

PUBLIC NOTICE OF THE HEARING OF 
I 
I CONTINENTAL DIVIDE ELECTRIC 

e 
On 

DOCKET NO. E-01824A-00-0504 

1, 2000, Continental Divide Electric Co-op. Inc. (CDEC) filed a joint application for the sale of its electric transmission 
and dishbution systems in the State of Arizona to the Navajo Tribal Utility Authority (NTUA). 

’ 

The Arizona Corporation Commission will hold a hearing on this matter commencing on June 4, 2001, at 9:00 a.m. at the 
Commission’s offices, 1200 West Washington Street, Phoenix, Arizona. Public comments will be taken on the first day.of the 
hearing. 

The law provides for an open public hearing in this proceeding. Intervention shall be permitted to any person entitled by law to 
intervene and having a direct and substantial interest in the matter. Persons desiring to intervene must file a written motion to 
intervene with the Commission, which motion should be sent to the Applicants or their counsel and to all parties of record, and 
which, at the minimum, shall contain the following: 

The name, address, and telephone number of the proposed intervenor and of any party upon whom service of documents 
is to be made, if different than the intervenor. 

2. A short statement of the proposed intervenor’s interest in the proceeding (e.g., a customer of Applicants, a shareholder of 
Applicants, a competitor, etc.). 

3. A statement certifying that a copy of the motion to intervene has been mailed to the Applicants or their counsel and to all 
parties of record in the case. 

The granting of motions to intervene shall be governed by A.A.C. R14-3-105, except that all motions to intervene must be filed on 
or before May 25. 2001. The granting of intervention, among other things, entitles a party to present sworn evidence at hearing 
and to cross-examine other witnesses. However, failure to intervene will not preclude any customer from appearhe a t  the hearing 
and making a statement on such customer’s own behalf. 

The Commission does not discriminate on the basis of disability in admission to its public meetings. Persons with a disability may 
request a reasonable accommodation such as a sign language interpreter, as well as request this document in an alternative format, 
by contacting Shelly Hood, ADA Coordinator, voice phone number 6021542-393 1, E-mail sliood~!cc.sta te.az.us Requests should 
be made as early as possible to allow time to arrange the accommodation. 
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RESOLUTION 
OF THE MANAGEMENT BOARD 

OF THE NAVAJO TRIBAL UTILITY AUTHORITY 

NTUA-05-00 

Approvinq the Def in i t ive  Agreement for Purchase and 
S a l e  and Purchase Power Agreement between the 

U t i l i t y  Authority and Continental Divide Electric 
Cooperative, Inc .  

WHEREAS : 

1. Pursuant to 21 NNC § 7 (A) (1) , the Management Board of the 
Navajo Tribal Utility Authority (hereinafter "Authority") 
is delegated the authority and responsibility for the 
management and operation of the Authority; and 

2. Continental Divide Electric Cooperative, Inc. (CDEC) has 
been operating as an electric utility business on certain 
portions of the Navajo Indian Reservation since at least 
May 7, 1964. By terms of a 1964 Franchise, the Navajo 
Nation granted CDEC rights-of-way for a term of 25 years 
and upon expiration of the Franchise, the Navajo Nation 
had the option to purchase CDEC's lines and facilities on 
the Reservation at such price and terms as shall be 
negotiated; and 

3 .  CDEC and the Navajo Nation entered into a further 
Franchise Agreement dated September 24, 1992, providing 
for CDEC to continue on an interim basis to provide 
electric service on the Reservation and install 
additional facilities and provide electric service on 
certain additional lands ("New Lands") which were added 
to the Reservation under the Navajo-Hopi Settlement Act, 
25 USC § 640d, et seq.; and 

4.The Navajo Nation notified CDEC on December 28, 1994, 
that it was exercising its option pursuant to the 1964 
and 1992 agreements to purchase CDEC's electric system 
located on the Reservation and on the New Lands, and that 
NTUA would act as its agent to negotiate and purchase 
these facilities; and 

.EXHIBIT 6 



5 .  

6. 

7. 

Subject to the obtaining of corporate, regulatory, and 
lender approvals, CDEC desires to sell to the Authority 
all of its facilities located in Arizona and certain 
other facilities located in and around Standing Rock, New 
Mexico, as more fully described in Exhibit C attached to 
the Definitive Agreement for Purchase and Sale (Exhibit 
A); and 

CDEC is also willing to sell power and energy to the 
Authority for the Arizona facilities, as more fully 
described in the attached Purchase Power Agreement 
(Exhibit B); and 

It is in the best interest of the Authority that the 
Management Board approve the Definitive Agreement for 
Purchase and Sale and Purchase Power Agreement with CDEC. 

NOW THEREFORE BE IT RESOLVED THAT: 

1. The Management Board of the Navajo Tribal Utility 
Authority hereby approves the Definitive Agreement for 
Purchase and Sale and a Purchase Power Agreement, 
between the Authority and Continental Divide Electric 
Cooperative, Inc., copies of which are attached hereto 
as Exhibits A and B. 

2. The Management Board authorizes the two agreements and 
directs the General Manager to take further actions as 
are appropriate to obtain lender and regulatory 
approvals and to close the purchase and sale, and 
purchase power agreements. 

C E R T I F I C A T I O N  

This is to certify that a duly called meeting at 
Dilcon, Arizona, held on the 27th day of April, 2000, at 
which a quorum was present, the foregoing Resolution was 
considered and adopted by the Management Board of the 
Navajo Tribal Utility Authority by a vote of 6 in favor and 
0 opposed, and 0 abstaining. 

Assistant Secretary 
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It shal be the ah of the CONTINENTAL DIVIDE ELECTRIC CCQPERATIM. INC. to make elecbic energy avail& m 
its members ill he h e s t  cost consistent m'th soud eaxlomy and QO& management. 

BY-LAWS OF 
GllNTlNENTAL DMDE ELECTRIC COOPERATIVE, INC. 

GRANTS, NEW MEXICO 
lpRlL n, 1991 

mncE I - MEMBERSHIP 
Secsba 1. R E O U R E M O m  FOR HEMBIERSHIP. Any person, firm, assodation. corporation, or bo@ p o l i  or sh&vMion 
thereof may bemn, a member in COntinerAal Divide Electric Cooperative, Irc. (hereinafter call he Coopetahe) by: ' 

(a) f i l i i  a mitten application loc membership therein; 
@) qreeirg to pmhase from the Cooperative as hereinafter speafied; 
(c) agreekg b comply with and be bound by the artides of incorporation and by-laws of the Cooperahe and any 

(d) payingthernembership!eehereinaflerspedfied. NornembermayholdmorelhanonemembersHpinthe~~:ve, 

s6ctb. 2 m s I p p .  Membershrp in the Cooperative shall be evidenced by a numbered receipt No receipt shan 
be issLsd lor less than one rnembenhp fee as fixed m these by-lam. nor llnta such membenhip fee has bee? fully 
p a d f u n c a s h  - 1. #n MEMBERSHIP. The term 'member' as used in these by-lam, shall be deemed to indude a husband 
d wife hoking a Mnt rw&mhip and any pWisiMls relating m he tights and SabiHes of membershp shall apply 
equaSy with respect to the holders of a joint membersh~~. without hniting the generality of the foregoing. the effect 
of the bmimbr specmed actions by or in resped of the holders of a p h t  memberstip shall be as follom: 
(a) The pesenx, at a meeting of either or both shal be regarded as the presence of one member ard shall have 

(b) The WB of either separately or both jointty shal amtihite one joint M$; 

(c) A -01 notice signed by either or boR shall COnstiMe a pird waive< 
(4 N d i c e ~ ~ e i t h e r s h a l n o n o s c e t o b o ~ ;  
(e) Eqniskn of either shall tecrrinate the joht membentip; 
(1) Mthhwd of either shall terminate the joint membership; 
(9) wler, kl not both. may be eleued or appointed as an ofker wmtee, provided that both meet the qlafficakns 

lor dl oilice; 
(h) Upon tre death of either sparse wl-u is a party to the pint membership, such membership st@ 

provided however, that the estate of the deceased ski11 not be reieased frOKiiy'' 

tules end reguhtions adopted by the board of trustees; and 

d ID mmbenhp in the Coopetative shal be bansferable. except as provided in these by-law. 

he eRed of W h r t i n g  a jcint waiver of nolice of the meeting: 

@& 
M? - 4. llBlBERylp L SERylcL WNNECTIOWS FEES The membership fee shall be five dollan, upon the paynent 

d vhich a member shall be eligible fw one service connection. An addnional fee may be charged for each additional 
service clm-don. 

Section& ~ O F E L E C I R I C W W E R ~ E N E R ~  P0WERPROWCTK)HBYMEMBOI; APPUXTIONOF?AYM€NlS 
TO ALL The Cooperative shall use .ts best efforts m lunish its members with adeqwte and dependable elecbic 

service, alhough it carnot ard therefore does nd guarantee a continuous and unintermpted supply thereof; and each 
memba,&so k q  as such premises am armed ordredJyoccupiedor used by him. shal pudmse hom the Cooperative 
dl cenbal station electric power and energypwcbsd for use onall premises to whichelectricservice hasbeenfrmished 
ty the Cooperative pusuant to his membership. Lnless and except to the exlent that the Board of Trustees may in 
miting wgire sxch requirement, and shall pay therefore at the times, and in accordance with the rules, regutations and 
rate sd-&ks (including ary m0ntt-t~ m i n i m  amount that may be char@ withot# regard to the mnt of electre 
power and energy adualy wed) estabiished by the Board of Trustees and, if in effea in amrdance with the provisions 
d any qAemetW conbad that may have been entered hto. PrcduCtion or use of el& energy on such premises, 
regardess d the source thereof. by means of faafities w h i  shall be interconnected m'th Cooperative faaTities. sMI  
be subjed b appropMte regulations as shall be fixed hwn time to time by the Cooperative. Each.member shall also 
pay all ocher m w l t s  owed by him to the Cooperative as and when they become due and payable: h e n  the member 
h s  m ( x ~  UVI one s e n h  coMection hum the Cooperative. any payment by tim for service tom the Cooperative 

roMh+an&g that the Cooperative's actual ammting procedues do not reflect such allocation and proration. 
dull be deemed to be allocated and aedited on a pro-rata basis to tis outstandng amunts for all s h s e r v i c e a m e d h  w. 

L. EXHIBIT - 7 

._ . . .  
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The wrporate seal of the CooperaW shall be in the form of a &de and shall have insabed thereon the name of Ihe 
Gxprative and the words 'corpomte Seal, State of New Mexico.' 

mncu x - FINANCUL TRANSACTIONS 
-1. WllTRICTr Except as othenvise provided in these by-kws. the board d tnatees may authorize any olficer 

a officers, agent or agents to enter into any contact or execute and deiiver any i m m m  in the name and on behalf 
d the h p e r a b v e .  and such a~&0rity may be general or confined lo specific instances. 

SKtk. 2 CHECKS, DRAFIS, €G. Al &ds, bafts or other aders for the payment ol money, and al notes. bonds 
a other evidencas of indebtedness issued in the m 01 the Cooperative shal be signed by such officzr or omCen, 
agent or agents, empbyee or employees of Ihe Cooperative and in such manner as shal from tine b time be determined 
b resolution of the board of bustees. 

SKtk. 3. DEWgTS All funs of the Cooperative shall be deposited fmm C m e  to time lo Ihe credit of the Cooperalive 
fl such bank or banks as the boardof trusustees may select 

SKtk. 1. M E  IN RATES Written notice shall be given lo the Pdministrator of the Rual EkUrikabn Adrninisbation 
d the U M e d  States of America nd less than ninety (90) days prior lo th date upon w M  any proposed d w q e  in 
he rates charged by the Cooperative lor elecbic energy becwnes etfeaive. 

The fiscal year of the Cooperative shall be th calendar year binr ing January 1 of each year 
ad endng on h e  316 day of December 01 the same year. 

f.ctb. RSCIL 

ARl lCE XI - MISCELLANEOUS 
s.ctb 1. YMmSP? IN DTWER olluwIzATIoI(s The Cqwativeshall notbecwneamemberof a pucfase stodc 

h any other organization withwt an affirmative vote d the members at a ddy held meeting, the notice of W shall 
speafy hat action is to be tdten upon s M  proposed membership or 6odc prchase, provided, however, that the 
Cooperative may upon the aulhorization of Ihe board dbustees. purchas stodc inorbemme amember of any corporation 
aganized on a nonpcorrt basis br the purpose ol engagiq in OT furthering the came of rural electrifmtion. or with 
he appmval of Uuj Mnisba$r of REA, of any other corpocation br the purpose of acquring el& W i s .  

%ctla 2 WAIVER OF "ICES. Any member or buslee may waive, in miting, any notice of a meeting required 
b be given by these by-law. The attendance of a member w huslee at any meeting shall constiMe a waiver 
d notice of such meeting by such member or trustee. except in case a member or bwlee shall attend a meeting 
br the express purpose of objecting to the transaction of any business on the grwnds that the meeting has not 
teen lawfulty called or convened. 

s.ctb 3. RULaWD IEGIIUllOIIS The board of trustees shall have power lo make andadoptnles and regulations. 
rnt inwnsi&nt with law, the artides of 'barpation or these by-law. as I may deem advisable for the management 
d the business and affairs of the Cooperative. 

sbctk. 4. AccOumN6 sm'm Un REpoRTr The board of bustees shall cause to be e s t a b l i i  and mahtined 
a cwnplete accWnting system, which. among other thiis. and subjed to applicable laws and rules ard regulations 
d ay regulatory body, shall COnEorm to such amounting system as may. hum time to lime, be desigmted by the 
Ahiristator of the R u a l  Elecbification Admitistration of the United states of America The board of bustees shall 
after the dose of the fiscal yeacause to be made a tun and mhte &of the accounts. books andhnandal wnd60n 
d the Cooperafive as ol the end of SI&, fiscal year. such a m  reports shall be subrrit$d to the members at the 

. .  
~ ~ ~ ~ i ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ !  

next tolbmng d meeting. e 
mncE x11 - AMENDMENTS 

'Ihese by-bws may be altered. amended or repealed by a majority of members pesent at any regular or sped& meetkg. 
provided the notice of such meem shal haw contained a copy o( the proposed a l t e d q  amerwfnm or repeal. 

:. .... . 
-4.. A . .  
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L oQMm& 
USDA 

Untted States Department of Agrlcutture 
Rural Development 

Rural Business-Cooperative Service Rural Housing Service Rural Utilities Service 
Washington,DC 20250 

, I  

I 
.. - 

1 - 8  

L. . I  -' 

December 8,2000 

Mr. Dick Shirley, Assistant Manager 
Continental Divide Electric Cooperative, Inc. 
P. 0. Box 1087 
Grants, NM 87020 

Dear Mr. Shirley, 

e value of asse 
is less than 10% 

f lien to NTUA, and examples are 
contained in RUS Bulletin 115-1. 

Thank you fort 
inquiry- D 

I !  Rural Develhent is an Equal Opp0mmity Lenda 
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EXECUTIVE SUMMARY 
CONTINENTAL DIVIDE ELECTRIC COOPERATIVE, INC. 

NAVAJO TRIBAL UTILITY AUTHORITY 

SALE OF ASSETS AND 
TRANSFER OF CC&N 

DOCKET NO. E-01 824A-00-0504 

JOEL M. REIKER 

On July 14, 2000, Continental Divide Electric Cooperative (“Continental”) and 
the Navajo Tribal Utility Authority (“Utility Authority”) filed an application with the 
Commission requesting approval of the sale of certain electric utility properties in 
Arizona and the transfer of the Certificate of Convenience and Necessity (“CC&N”) from 
Continental to the Utility Authority. 

Continental is a New Mexico-based electric distribution cooperative, which 
provides electric service to New Mexico and Arizona members. The Utility Authority is 
a Navajo Tribal entity located in Fort Defiance, Arizona. The Utility Authority provides 
electric, gas, water, and wastewater utility services to the Navajo Nation. The Utility 
Authority is not subject to Commission regulation. 

On April 13, 2000, Continental and the Utility Authority entered into an 
agreement under which the Utility Authority will acquire Continental’s electric 
transmission and distribution systems in the state of Arizona and attendant CC&N. The 
purchase price of the assets is $2,300,000, compared to a book value of approximately 
$2,113,163. 

Staff believes that the Utility Authority is a fit and proper entity to assume the 
CC&N currently held by Continental and the transfer is in the public interest. 

Staff recommends that the proposed sale of assets and transfer of the CC&N be 
approved, subject to a hearing. 
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INTRODUCTION 

Q. 
A. 

Q. 
A. 

Q. 
A. 

Q. 
A. 

Please state your name, occupation, and business address. 

My name is Joel M. Reiker. 

Corporation Commission (“ACC” or “Commission”) in the Utilities Division. 

business address is 1200 West Washington, Phoenix, Arizona 85007. 

I am a Senior Rate Analyst employed by the Arizona 

My 

Briefly describe your responsibilities as a Senior Rate Analyst. 

In my capacity as a Senior Rate Analyst, I provide recommendations to the Commission 

on mergers, acquisitions, financing and sales of assets. I also perform studies to estimate 

the cost of capital for utilities that are seeking rate relief. 

Please describe your educational background and professional experience. 

In 1998, I graduated Cum Laude from Anzona State University, receiving a Bachelor of 

Science degree in Global Business with a specialization in Finance. My course of studies 

included classes in corporate and international finance, investments, accounting, and 

economics. In 1999, after working as in internal auditor for one year, I was employed by 

the Commission as an Auditor 111 in the Accounting & Rates Section’s Financial 

Analysis Unit. Since that time, I have attended various seminars and classes on general 

regulatory and business issues, including cost of capital and energy derivatives. In 

December of 2000, I was promoted to a Senior Rate Analyst. 

What is the purpose of your testimony? 

The purpose of my testimony is to present Staffs analysis and recommendations 

regarding the proposed sale of certain electric utility properties in Anzona and the 

transfer of the Certificate of Convenience and Necessity (“CC&N’) from Continenta 

Divide Electric Cooperative (“Continental”) to the Navajo Tribal Utility Authorit! 

(“Utility Authority”), and to provide a recommendation to the Commission. 
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Q. 

A. Yes. 

Was this testimony prepared by you or at your direction? 

Q. 

A. 

Upon what standards are you basing your recommendations? 

Utility Authority must be found to be a fit and proper entity to receive the CC&N of 

Continental and the transfer of Continental’s electric assets in Arizona must be in the 

public interest. 

SUMMARY OF THE TRANSACTION 

Q- 
A. 

Q- 

Please describe the joint application of Continental and Utility Authority. 

On April 13, 2000, Continental and Utility Authority entered into a definitive agreement 

of purchase and sale (“AGREEMENT”) under which Utility Authority will acquire 

Continental’s electric transmission and distribution systems in the state of Arizona and 

attendant CC&N. Continental currently serves approximately 1,487 customers in Apache 

County, Arizona, and approximately 25,000 system wide. 

The purchase price of the assets is $2,300,000, compared to a book value of 

approximately $2,113,163. 

Why is Utility Authority purchasing the Continental properties? 

According to responses to Staffs data requests, Utility Authority is purchasing the 

Continental properties in order to carry out the purposes in its plan of operation, which is 

to provide electric, gas, and watedwastewater utility services to the Navajo Nation. 
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Q. 
A. 

Q. 
A. 

Specifically, what assets will be transferred to Utility Authority? 

The application seeks authority to transfer all of Continental’s electric assets located in 

Arizona to Utility Authority. Specifically, these include: 
-38 miles of 69kV line 
-1 72 miles of single-phase distribution line 
-98 miles of three-phase distribution line 
-.5 17 acre substation fenced site, 1.15 acre total site 
-Power transfonner, 7.5mVA 
-45 various breakers (including substation) 

How does Utility Authority intend to finance the proposed acquisition? 

According to Utility Authority, it will pay for the acquisition out of its general funds. I 

will provide a detailed financial analysis of Utility Authority later in my testimony. 

PARTIES TO THE TRANSACTION 

Q. 
A. 

Q- 
A. 

Please provide a brief description of Continental. 

Continental is a New Mexico-based electric distribution cooperative, which provides 

electric service to New Mexico and Arizona customers. Continental currently serves 

approximately 25,000 customers, 1,487, or approximately 6.0 percent of, which are 

located in Arizona. The divisional office serving Arizona customers is located in Gallup, 

New Mexico. 

Why is Continental selling its electric transmission and distribution systems in Arizona? 

Continental provides electric transmission and distribution service on portions of the 

Navajo Reservation. In accordance with its twenty-five year Franchise Agreement with 

the Navajo Nation signed in 1964, the terms of the 1964 Franchise Agreement granted 

Continental rights-of-way for a term of 25 years. Upon expiration of the Franchise, the 

Navajo Nation had the option to purchase Continental’s lines and facilities located on thc 

Reservation. The Navajo Nation exercised its option to purchase the assets pursuant tc 

the 1964 Franchise, but negotiations for the purchase and sale were not completed pno 

to the expiration of the Franchise. Continental and the Navajo Nation entered intc 
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another Franchise Agreement in 1992, which allowed Continental to continue to provide 

electric service on an interim basis. On December 28, 1994, the Navajo Nation notified 

Continental that it was exercising its option to purchase the Continental properties, and 

that Utility Authority would act as its agent to negotiate and purchase these electrical 

facilities. On April 13, 2000, an agreement for the transfer was finally reached. 

Q- 
A. 

Please provide a brief description of Utility Authority 

Utility Authority was formed in 1965 by the Navajo Nation, a federally recognized Indian 

Tribe. Its principal office is located in Fort Defiance, Arizona, with five district offices 

located in Fort Defiance, Chinle, and Kayenta, Arizona, and Shiprock and Crownpoint, 

New Mexico. Utility Authority provides electric, gas, water, and wastewater utility 

services to the Navajo Nation. Utility Authority’s service area covers approximately 

25,000 square miles within the Navajo Indian Reservation in Arizona,.New Mexico, and 

Utah. At the end of 1999, Utility Authority had approximately 500 employees with 

approximately 3 1.000 electric customers, 7,000 gas customers, and 26,000 

watedwastewater customers. 

Utility Authority is not subject to regulation by the Commission. Instead, its operations 

on tribal land are subject to regulation by tribal law, and are limited by the Navajo Nation 

Council to providing public utility services. 

Rates 

Q. 

A. 

What rates is Continental currently charging for residential service? 

Continental currently charges a monthly systedservice charge of $5.00 plus $0.07680 

per kilowatt-hour (“kWh”). Continental’s average residential customer uses 

approximately 372 kWh per month, resulting in an average monthly residential bill of 
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Q. 
A. 

Q. 

A. 

Q. 

A. 

How do Continental’s current rates compare to the rates of Utility Authority? 

According to tariff schedules provided by Utility Authority, it charges a systedservice 

charge of $3.00 per kWh. The monthly bill for 372 kWh under Utility 

Authority’s rates is $2Wh 

f b . D 7  

Are these the same rates Utility Authority plans to charge after it acquires the Continental 

electric system? 

Yes. Utility Authority plans to charge these rates to the former Continental customers. 

The new rates reflect a decrease of $4.02 per month or 12 percent for the average 

residential usage. 

Does Utility Authority plan to adjust electric rates in the Continental service area in the 

next three years? 

No. According to Staff data response JMR-2; 

Use reference from data response 
“Utility Authority does not plan to increase its electric rates during the 
next three years. Utility Authority has a purchase power agreement 
through at least 2003, with Tucson Electric Power Company which will 
have the effect of maintaining Utility Authority’s cost of power, 
therefore, Utility Authority will not be increasing its rates.” 

Service Changes 

Q. 

A. 

What will the new electric division be called? 

Utility Authority anticipates that it will use the name “Navajo Tribal Utility Authority” in 

operating the Continental properties. 

Q. 

A. 

How will Utility Authority staff and operate the Continental properties? 

Utility Authority will not be hiring or using Continental’s employees to operate the new]! 
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office. These employees currently provide water and wastewater service to parts of the 

areas being acquired. 

The Ft. Defiance office will house a line crew, which will respond to outages and 

perform normal operation and maintenance on the acquired system. The Ft. Defiance 

crew is 15 miles closer to the service area than the current Continental service crew 

located in Gallup, New Mexico, 40 miles to the east, and should result in a reduction in 

response time to outages. 

Q. 

A. 

Q. 
A. 

Will Utility Authority eliminate any maintenance or customer services offices after the 

proposed transaction is complete? 

Utility Authority does not plan to eliminate any maintenance or customer services offices 

and is considering opening a sub-office in Sanders. 

Will customers experience any loss of existing services? 

Utility Authority asserts that the customers of continental will suffer no loss of existing 

services and expects that response time and the quality of service should be equal or 

better than the service currently provided by Continental. Further, Utility Authority will 

combine electric, water and wastewater bills on one billing statement. 

Security Deposits 

Q. 

A. 

How will customer obligations such as security deposits be affected by the transaction? 

According to Continental, security deposits on the account of any Anzona Continental 

members will be applied to the final bill from Continental and any credit balances will be 

refunded by Continental to the customer. 

Utility Authority has stated that customers of Continental existing at the time of the close 

of the transaction will not be required to pay any fees to Utility Authority. Any new 
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customers of Utility Authority added after the close of the transaction will be subject to 

the normal deposits and connection fees charged to all new customers. 

Capital Credit Balances 

Q. 

A. 

Q. 

A. 

Q. 

A. 

What affect will the proposed transaction have on the Capital Credit balances of 

Continental’s Arizona members? 

According to Continental, “the Capital Credits will continue to be retired on a 20-year 

cycle as approved annually by the Board of Trustees”. 

Please discuss capital credits and how a cooperative’s member-owned structure is 

different from a corporate, investor-owned structure? 

Under the cooperative structure, net margins from operations are used either to improve 

and maintain the utility’s assets or to pay out to members as Capital Credit refunds. 

Members of the cooperative receive Capital Credits based on the amount of electricity 

they purchased. 

The current Arizona members of Continental will continue to receive Capital Credits 

after the close of the proposed transaction. Continental retires its capital credits on a 

twenty year rotation cycle. For example, if the sale of Continental’s Arizona assets is 

finalized in 2001 and the Arizona members’ accounts are terminated in 2001, the current 

Arizona members will receive Capital Credit disbursements in the year 2021, for their 

usage in 2001. 

Is Utility Authority projecting any reduction in overhead expense or savings as a result of 

the acquisition? 

According to Utility Authority, no immediate synergies or decreases in overhead 

expenses will be realized by Utility Authority as a result of the transaction. The 

customers will be the main beneficiaries of the acquisition because rates will be lower, 
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there will be potentially faster response times when outages occur and the electric, water 

and wastewater bills will be on one statement. Further, because Utility Authority will 

provide various utility services, the affected customers may eventually benefit from the 

effects of economies of scale. 

Customer Service and Reliability 

Q. 
A. 

Q. 
A. 

Q. 

A. 

Has either Continental or Utility Authority provided public notice of their application? 

Yes. Public notice of the application was published in the October 26, 2000, edition of 

The Navajo Times, and the October 25 & 28,2000 editions of The Independent. 

Please discuss the quality of service provided by Continental in Arizona. 

Continental does not track the System Average Interruption Frequency Index (“SAIFI”), 

which is the average number of times a customer’s service is interrupted. However, 

Continental has provided the system average outage time for Arizona, which was 0.2 1 1 

hours in 1999, and ranged from 0.001 hours to 0.993 hours in the previous five years. 

Has the Consumer Services Section of the Commission received any complaints 

regarding Continental in the past two years? 

No. The Consumer Services Section of the Commission has received no complaints 

regarding Continental in the past two years. 

Please discuss quality of service and complaints filed against Utility Authority. 

Because Utility Authority is not regulated by the Commission, there is no record of 

a1 complaints filed against the utility. However, Utility Authority has indicated that 

no formal complaints pending. According to Utility Authority, most complaints are 

led directly by the billing clerks. If the customer seeks further resolution, appeal 
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may be made to the District Manager, then to the General Manager and finally to Utility 

Authority Management Board. 

Utility Authority also does not track SAIFI, but has provided its system average outage 

time for the previous five years. In 1999, Utility Authority's system average outage time 

was 3.08 hours, and ranged from 2.93 hours to 4.46 hours in the previous five years, all 

below the RUS guideline of 5.0 hours. 

Q. 

A. 

What action is Utility Authority taking in order to facilitate a smooth and orderly 

transition for the customers that are presently being served by Continental? 

Utility Authority held a series of community meetings throughout October and November 

in the affected areas to explain various issues and answer all questions from current 

Continental customers. Utility Authority provided staff with an outline of its 

presentation, as well as copies of materials distributed. Some of the materials provided at 

the meetings include information on the following: 

1) 

2) Current rates 

3) 

4) Life-support Care 

5 )  Safety 

6) Energy conservation 

7) Utility service requests 

Utility Authority's Budget Payment Plan 

Utility Discount Program for Senior Citizens 

Regulatory Experience 

Q. Is Utility Authority currently subject to rate regulation by the Commission? 

A. No. Because Utility Authority is a Navajo Tribal entity, it is not subject to rate regulation 

by the Commission. Thus, after the close of the proposed transaction, the properties 
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being purchased by Utility Authority will no longer be subject to regulation by the 

Commission. 

Q. 

A. 

Are there any govemmental/regulatory agencies that oversee the operations of Utility 

Authority? 

Yes, According to responses to Staffs data requests, the following agencies oversee the 

various operations of Utility Authority: 

1) The Government Services Committee of the Navajo Nation Council exercises 

oversight over Utility Authority. Oversight includes appointment of Management 

Board members, recommending amendments to the Plan of Operation, receipt of 

reports on operations and finances, and approval of procedures for appeal of rate 

decisions. 

2) The Budget and Finance Committee of the Navajo Nation Council receives financial 

and annual reports from and has authority to order an audit of Utility Authority. 

3) The Office of Navajo Labor Relations has responsibility for enforcement of Kavajo 

preference in employment laws. The Commerce Department of the Division of 

Economic Development-Navajo Nation has responsibility for enforcement of Savajo 

preference in contracting laws applicable to Tribal agencies and departments, 

including Utility Authority. 

4) The Rural Utilities Service (“RUS”) of the U. S. Department of Agriculture extends 

loans for rural electrification to Utility Authority and, as a consequence. Gtility 

Authority is subject to the rules and regulations of the RUS. Projects that are built 

with federal financial assistance are subject to federal procurement laws. 
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5 )  The Navajo Nation Environmental Protection Agency (“NNEPA”) enforces 

environmental, health and safety laws and Utility Authority is subject to its 

jurisdiction. 

6) The Navajo Nation Council recently established a Navajo Nation Occupation Safety 

and Health Act and Utility Authority is subject to this Act, enforced by NNEPA. 

Q- 
A. 

How will electric restructuring affect Utility Authority’s electric operations in Anzona? 

According to Utility Authority, the utility has no immediate plans to participate in 

restructuring or competition. 

Capital Expenditures 

Q. 

A. 

Q. 

A. 

Was Continental anticipating any significant capital expenditures in Arizona in the near 

future? 

No. According to Continental, its present Work Plan does not include any projects in 

Arizona between 2000 and 2002. 

Has Utility Authority generated any capital budgets for the Continenta 

be acquiring? 

properties it will 

Not yet. Utility Authority has stated that it will consider its own capital budgets for the 

area after the acquisition has been completed. 

Utility Authority’s Financial Capability 

Q. 

A. 

Please discuss Utility Authority’s overall financial capability. 

Utility Authority has provided copies of the Independent Auditors Report prepared bq 

KPMG for 1999, as well as Utility Authority’s RUS Form 7 reports for its electric 

operations for the previous five years. Exhibit JMR-1 shows Utility Authority’s incomc 

statement and balance sheets for the years 1998 and 1999. It can be seen from the exhibit 

i n r i  I Q T  
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that Utility Authority had a times interest earned ratio (“TIER’) of 2.50 and 1.59 in 1998 

and 1999, respectively. The TIER measures the number of times earnings will cover 

interest payments. Generally, a TIER of at least 1 S O  is preferred. 

Utility Authority’s current ratio, calculated by dividing current assets by current 

liabilities, was 1.39 in 1999. This ratio indicates the extent to which current liabilities are 

covered by those assets expected to be converted to cash in the near future. A current 

ratio above 1 .O indicates the ability to meet current liabilities in times of distress. 

Total equity for 1999 was $119,840,357, up $5,460,753 from the previous year, and 

comprised approximately 79 percent of total capital. Long-term debt excluding the 

current portion totaled $32,001,684, comprising approximately 2 1 percent of total capital. 

This capital structure represents little financial risk, and is consistent with sound financial 

health. The majority of Utility Authority’s long-term debt is with the Rural Utilities 

Service (“RUS”) and National Rural Utilities Cooperative Finance Corporation (“CFC”) 

at favorable interest rates. Thus, the Authority has a proven ability to attract reasonably- 

priced capital. 

Q. 

A. 

In your opinion is Utility athority financially capable of acquiring Continental’s electric 

assets in Arizona? 

Based on Utility Authority’s audited financial statements, I believe that it is financially 

sound and capable of acquiring and operating Continental’s electric assets in Arizona. 

Conclusion and Recommendation 

Q. Does Staff recommend approval of the proposed sale of assets and transfer of the CC&N 

from Continental to Utility Authority? 

Utility Authority has 35 years of experience providing utility service to portions Arizona 

New Mexico, and Utah. Staff believes that in addition to lower rates, the currenl 

A. 
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customers of Continental may experience other benefits as a result of the transaction, 

such as faster response times when outages occur and the convenience of receiving 

electric, water, and wastewater bills on the same statement. 

Staff believes that, from a technical and operational standpoint, the customers in the 

affected service areas will not be adversely affected by the proposed sale and transfer of 

the assets and CC&N. Staff believes that Utility Authority is financially sound and has 

the financial capability of providing service to the current Arizona customers of 

Continental. Further, Staff believes that the customers may ultimately benefit from 

reduced administrative and overhead costs resulting from economies of scale. 

Q. 
A. 

Staff believes that Utility Authority is a fit and proper entity to assume the CC&N 

currently held by Continental and the transfers are in the public interest. 

Staff recommends that the proposed sale of assets should be approved, subject to a 

hearing. 

Does this conclude your direct testimony? 

Yes, it does. 
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THE MATTER OF THE APPLICATION 
CONTINENTAL DIVIDE ELECTRIC 
OPERATIVE, TNC. FOR COMMISSION 
PROVAL ALLOWING THE 
ANDONMENT OF SERVICE AND 
CILITIES TO 325ACCOUNTS ON AND 
F THE NAVAJO NATION IN MCKINLEY 
KJNTY, NEW MEXICO 

) BEFORE THE NEW MEXICO PUBLIC REGULATION COMMISSION 

I 

/ ,/ ’ , ,.- 
I ., 

Utility Case No. 3399 /‘ 

J 

NTIAL DIVIDE ELECTRIC 

Applicant. 

WRITTEN TESTIMONY OF KENNETH CRAIG ON BEHALF OF 
NAVAJO TRIBAL UTILITY AUTHO RITY 

The following consists of the written testimony of Kenneth Craig on behalf of Navajo 

Tribal Utility Authority (hereinafter called “NTUA”) given this 1 Oth day of February, 

2001. 

Kenneth Craig being first duly sworn upon this oath deposes and states: 0 
buestion: 

State your name and address for the record. 

mswer: 

My name is Kenneth Craig and my address is: P.O. Box 170 Ft. Defiance, AZ 86504 

Zuestion: 

By whom are you employed and in what capacity? 

4nswer: 

0 

1 
c 



a 8 
No. NTUA is not subject to the Navajo Nation’s PIT and BAT taxes 

Question : 

By the law of the Navajo Nation, is CDEC required to charge its customers within the 

Reservation a PIT and BAT tax which is then paid to the Navajo Nation in addition to the 

cost of their electricity? 

Answer: 

Yes. CDEC is subject to the Navajo Nation’s PIT and BAT taxes and must charge its 

customers in addition to its scheduled electric rates. Those taxes are paid by the 

consumer to CDEC who pays it to the Navajo Nation. 

Question : 

Did CDEC become delinquent in the collection of the BAT and the payment of the BAT 

to the Navajo Nation? 

Answer: 

Yes. As I understand it, CDEC became delinquent because its officers claim they were 

unaware of the BAT. As a result, there is an arrearage which is being negotiated with the 

Office of the Navajo Tax Commission and which, hopehlly, should result in a certificate 

of no tax due for CDEC concerning the BAT. 

I Question: 

How much would an electric consumer of NTUA pay monthly for electric service at: 

(A) 350KWH: 

(B) 600KWH: 

(C) 800KWH 

(D) 1200KWH 

I 10 



I NTUA’s customers would be billed monthly the following amounts: 

I (A) At 350 KWH, their bill would be $ 26.10 

(B) 

(C) 

(D) 

At 600 KWH, their bill would be $42.60 

At 800 KWH, their bill would be $ 55.80 

At 1200 KWH, their bill would be $ 82.20 

e 
Question: 

If you know, how would NTUA’s charges compare to CDEC’s charges with the BAT 

and PIT taxes added on? 

Answer: 

CDEC’s charges at 350 KWH would be: 

(A) $31.25 plus PIT of (appraised value of system x 10% x 3%) and BAT at 5% of 

gross revenue. 

CDEC’s charges at 600 KWH would be $46.90 plus taxes. 

CDEC’s charges at 800 KWH would be $ 59.20 plus taxes. 

CDEC’s charges at 1200 K W  would be !$ 83.80 plus taxes. 

(B) 

(C) 

(D) 

Question: 

Is it your opinion that NTUA is ready, willing and able to serve the 325 accounts to be 

abandoned by CDEC in this proceeding with reliable electric service at comparable rates 

to CDEC if the Commission approves this transaction? 8 An siv er : 

11 
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BEFORE THE NEW MEXICO PUBLIC REGULATION COMMISSION 

IN THE MATTER OF THE APPLICATION 
OF CONTINENTAL DIVIDE ELECTRIC 
COOPERATIVE, INC. FOR COMMISSION 
APPROVAL ALLOWING THE 
ABANDONMENT OF SERVICE AND 
FACILITIES TO 325ACCOUNTS ON AND 
OFF THE NAVAJO NATION IN MCKINL,EY 
COUNTY, NEW MEXICO 

Utility Case No. 3399 
,, 

CONTNNTIAL DIVIDE ELECTRIC 
COOPERATIVE, INC. 

Applicant. 

WRITTEN TESTIMONY OF KENNETH CRAIG ON BEHALF OF 
PAVAJO TRIBAL UTILITY AUTHORITY 

The following consists of the written testimony of Kenneth Craig on behalf of Navajo 

Tribal Utility Authority (hereinafter called “NTUA”) given this loth day of February, 

2001. 

Kenneth Craig being first duly sworn upon this oath deposes and states: 

Question: 

State your name and address for the record. 

Answer: 

My name is Kenneth Craig and my address is: P.O. Box 170 Ft. Defiance, AZ 86504. 

Question: 

By whom are you employed and in what capacity? 

Answer: 



I am employed by NTUA as the Engineering and Technical Services Division Manager. 

I have been working for NTUA for 15 years and I have considerable knowledge of the 

operations of NTUA. 

Question: 

What type of company is NTUA? 

Answer: 

NTUA is a multi-utility company serving the Navajo Nation. The NTUA offers 

Electric, Natural Gas, Water and Wastewater service on Navajo lands. 

Question: 

What is NTUA’s primary business? 

Answer: 

NTUA is a public utility, owned by the Navajo Nation, whose primary business is to 

serve electric, natural gas, water and wastewater to residents of the Navajo Nation on the 

Navajo Indian lands in Arizona, New Mexico and Utah. The area of service covers about 

30,000 square miles for all utilities. 

Question: 

Does NTUA provide electric utility services in any other states besides New Mexico and 

Arizona? 

Answer: 

Yes. The NTUA serves the small communities of Halchita and Monument Valley in 

Utah. 

Question: 

2 



How long has NTUA been engaged in the electric utility business? 

Answer: 

NTUA has been engaged in the electric business since 1959, when it operated as a 

department of the Navajo Nation. Since 1965, NTUA has operated pursuant to a Plan of 

Operation adopted by the Navajo Nation Council. 

Question: 

How many employees work for NTUA? 

Answer: 

NTUA has 556 regular full time positions budgeted. These positions are for all utilities. 

Question: 

How does NTUA finance capital additions to its distribution system? 

Answer: 

NTUA finances in various ways. For electric, financing is fiom general funds, various 

bank lines of credit, the Rural Utilities Service (RUS), Community Development Block 

Grant (CDBG) and the Navajo Nation’s Capital Improvement Projects (CIP). For gas, 

financing is from general funds and various bank lines of credit. For water and 

wastewater, financing is fiom general funds, various bank lines of credit, the Federal 

Government through PL 86-121 and CDBG, and the Navajo Nation’s CIP. Also, some 

funding for the New Mexico portion of the Nation came from the State of New Mexico. 

Question: 

How many consumers or accounts are currently served by NTUA? 

Answer: 

3 



Electric - 32,848 meters plus 13,670 security lights 

Gas - 7,104 meters 

Water - 28,3 12 meters 

Wastewater - 12,161 accounts 

Question: 

How many electric accounts are served in: 

(A) New Mexico 

(B) Arizona 

(C) Utah 

Answer: 

The electric accounts served by State are: 

New Mexico - 9,952 

Arizona - 22,5 11 

Utah - 384 

Question: 

Is NTUA considered to be a political subdivision of the Navajo Nation? 

Answer: 

Yes, it is recognized as a political subdivision of an Indian Tribe, eligible for equivalent 

~ treatment as a State under the Internal Revenue Code. 

Question : 

Does NTUA generate its own power? 

I Answer: 

No. NTUA has no facilities to generate its own power. 

4 



Question: 

Where does NTUA obtain its power from? 

Answer: 

NTUA purchases power via existing long term contracts from Western Area Power 

Authority (WAPA), Tucson Electric Power (TEP), Public Service Company of New 

Mexico, and Utah Power and Light (UP&L). Any amount over contract limits is 

obtained on the spot market with TEP serving as NTUA’s agent. 

Question: 

Does NTUA borrow construction money from the Rural Utility Service (RUS) of the 

U.S. Department of Agriculture? 

Answer: 

Yes. NTUA borrows money fi-om RUS for construction of facilities. NTUA pledges 

electric revenues to RUS to secure those loans and pays back those loans at an average 

5% rate of interest. 

Question: 

Is NTUA a Rural Electric Cooperative? 

Answer: 
I 

I No. NTUA is not a Rural Electric Cooperative. 

Question: 

Is NTUA incorporated, and if so, under what jurisdiction? 

Answer: 

No. NTUA is not incorporated in any jurisdiction. 

Question: 

5 



Does NTUA accumulate and refund patronage capital to its consumers? If your answer is 

in the affirmative, state the number of years patronage capital is held before payment to 

the consumer. 

Answer: 

No. 

Question: 

Is NTUA a non-profit corporation? 

Answer : 

NTUA is not a corporation, however, it operates on a non-profit basis pursuant to Navajo 

Nation Law. 

Question: 

What is the value of the total of NTUA’s assets and what is the value of all outstanding 

liabilities of NTUA? 

Answer: 

The total value of NTUA’s assets is $ 185,766,255.00. The total value of NTUA’s 

liability amount is $ 57,579,784.00. (These figures are as of 12/31/00 and the financials 

for the year 2000 are not audited at this time). 

Question: 

Do you have an opinion as to whether or not NTUA is in good financial condition? 

Answer: 

NTUA is in excellent financial condition as is reflected in the Annual Report and ratios 

reported in this document. Attached as Exhibit “A” is a copy of NTUA’s latest Annual 

Report. 

6 



8 Question: 

State NTUA’s current TIER and DSC. 

Answer : 

The current TIER for electric is 2.28 compared to the RUS requirement of 1.25. The 

NTUA DSC for the same period is 3.48. (The financials for the year 2000 are not audited at this 

time). 

Question: 

Is the Navajo Nation a federally recognized Indian tribe with sovereign powers? 

Answer: 

Yes. 

Question: 

Does the Navajo Nation have the power to license or franchise corporations that serve 

electric, gas and other utility services on the Navajo Reservation? 

Answer : 

Yes. A franchise to provide those services on the Navajo Nation is required and must be 

obtained from the Navajo Nation government. 

Question: 

Without a franchise, are electric, gas and telephone utilities serving on the Navajo 

Reservation subject to removal by the Navajo Nation? 

Answer: 

Yes, that is correct. ‘ 8  Question: 

I 7 



8 Have you had an opportunity to review the application of Continental Divide Electric 

Cooperative, Inc. (hereinafter called “CDEC”) and the Written Testimony of Dick 

Shirley dated June 2 1 , 2000, in New Mexico Public Regulation Commission, Case No. 

3399? If your answer is affirmative, do you agree with the relief being sought by the 

application of CDEC and do you agree with the Written Testimony of Dick Shirley? 

Answer: 

Yes, I do agree with the written testimony of Mr. Dick Shirley. 

Question: 

If you have any disagreement with the application of CDEC or the Testimony of Dick 

Shirley, please indicate what that disagreement might be. 

Answer: 

NIA 

Question: 

Is NTUA ready, willing and able to render adequate, reliable electric service to the 325 

accounts on and off the Reservation in New Mexico which are the subject of NMPRC 

Case No. 3399? 

Answer: 

Yes. NTUA has the capacity, the ability and is willing to provide adequate, reliable 

electric utility service to those 325 accounts in New Mexico that are the subject of this 

proceeding. 

Question : 

CDEC seeks to sell and abandon 325 accounts to NTUA. 27 of those accounts are 

outside the Navajo Reservation Treaty Boundary and 298 accounts are within the Treaty 

8 



Boundary. Can you explain why the purchase of those 27 accounts outside the 

Reservation Boundary along with the 298 accounts on Reservation constitute a single unit 

which makes the purchase more beneficial to NTUA? 

Answer: 

Purchase of the system outside the Navajo Reservation Treaty Boundary is necessary to 

assure the efficient operation of the overall system, reliable service to the consumers 

involved, and to address future growth in the area. 

Question: 

Are the 27 accounts that are off the Reservation all Navajo people and are those 27 

accounts located on Tribal Trust Lands? 

Answer: 

The 27 accounts in question are not necessarily on trust lands, however, the customers are 

Navajo and they reside on Navajo Indian lands of various status. 

Question: 

What taxes does the Navajo Nation impose on businesses on the Navajo Nation and what 

is (are) the rate(s) of any such taxes? 

Answer: 

To my knowledge the Navajo Nation imposes Possessory Interest Tax and a Business 

Activity Tax. 

Question: 

Does NTUA charge its customers the Navajo Nation possessory interest tax (PIT) or 

business activity tax (BAT) in addition to its scheduled rates for electric service? 

Answer: 

9 



No. NTUA is not subject to the Navajo Nation’s PIT and BAT taxes. 

Question: 

By the law of the Navajo Nation, is CDEC required to charge its customers within the 

Reservation a PIT and BAT tax which is then paid to the Navajo Nation in addition to the 

cost of their electricity? 

Answer : 

Yes. CDEC is subject to the Navajo Nation’s PIT and BAT taxes and must charge its 

customers in addition to its scheduled electric rates. Those taxes are paid by the 

consumer to CDEC who pays it to the Navajo Nation. 

Question: 

Did CDEC become delinquent in the collection of the BAT and the payment of the BAT 

to the Navajo Nation? 

Answer: 

Yes. As I understand it, CDEC became delinquent because its officers claim they were 

unaware of the BAT. As a result, there is an arrearage which is being negotiated with the 

Office of the Navajo Tax Commission and which, hopefully, should result in a certificate 

of no tax due for CDEC concerning the BAT. 

Question: 

How much would an electric consumer of NTUA pay monthly for electric service at: 

(A) 350KWH: 

(B) 600KWH: 

(C) 800KWH 

(D) 1200KWH 

10 



Answer: 

NTUA’s customers would be billed monthly the following amounts: 

(A) 

(B) 

(C) 

(D) 

At 350 KWH, their bill would be $ 26.10 

At 600 KWH, their bill would be $ 42.60 

At 800 KWH, their bill would be $ 55.80 

At 1200 KWH, their bill would be $ 82.20 

Question: 

If you know, how would NTUA’s charges compare to CDEC’s charges with the BAT 

and PIT taxes added on? 

Answer: 

CDEC’s charges at 350 KWH would be: 

(A) $ 3  1.25 plus PIT of (appraised value of system x 10% x 3%) and BAT at 5% of 

gross revenue. 

CDEC’s charges at 600 KWH would be $46.90 plus taxes. 

CDEC’s charges at 800 KWH would be $ 59.20 plus taxes. 

CDEC’s charges at 1200 KWH would be $ 83.80 plus taxes. 

(B) 

(C) 

(D) 

Question: 

Is it your opinion that NTUA is ready, willing and able to serve the 325 accounts to be 

abandoned by CDEC in this proceeding with reliable electric service at comparable rates 

to CDEC if the Commission approves this transaction? 

Answer: 

11 



Yes. In my opinion NTI A is ready, willing and able to serve those 325 accounts on and 

off the Reservation in McKinley County, New Mexico, with adequate, reliable electric 

utility service at rates comparable to CDEC. 

Question: 

Is NTUA contemplating any rate increases in the next year or two? 

Answer : 

No. NTUA has no plans to increase rates for the next year or two. 

Question : 

As far as requests for service is concerned, does NTUA act upon a consumer’s request for 

service within a reasonable time so long as that consumer’s point of service is within 

NTUA’s extension policy? 

Answer: 

Yes. NTUA usually acts immediately upon a request for service so long as that party’s 

point of service is within the rules of our extension policy. Time frames for actual 

extension of service will vary depending on the scope of required Right of Way 

acquisition activities. This question is answered in more detail in the answers provided 

by NTUA in the CDEC response to the intervenor Navajo Communication Company’s 

interrogatories. 

Question : 

Can you tell me what NTUA’s extension policy is whereby the consumer is eligible for 

service without a contribution? 

Answer: 

12 



NTUA will extend service at no charge to the consumer so long as the cost of the 

extension is less than $ 1,500. Anything over that amount must be paid by the consumer, 

at cost. 

Question: 

Is the foregoing all of your testimony on behalf of NTUA? 

Answer: 

Yes. 

Question: 

Thank you for your testimony. 
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State of Arizona ) 

) ss. 
County of Apache ) 

Kenneth Craig being first duly sworn upon oath deposes and states that he has read the 
foregoing questions and answers composing his direct testimony to the New Mexico Public 
Regulation Commission and that the answers thereto 
knowledge and belief. 

and correct to the best of his 

SUBSCRIBED AND SWORN TO b 
Kenneth Craig, a person known to me. 

Notary Public 

My Commission Expires: 

h. ldi 2003 
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CONTINENTAL DIVIDE ELECTRIC 
COOPERATIVE, INC., 

Applicant. 

CERTIFICATE OF SERVICE 

I hereby certify that the original and thirteen (1 3) copies of the Written Testimony 

of Kenneth Craig, on behalf of Navajo Tribal Authority, dated February 20, 2001 was 

mailed this 23rd day of February, 2001 First Class postage pre-paid to the Clerk of the 

New Mexico Public Regulation Commission, 224 E. Palace Avenue, Marian Hall, Santa 

Fe, NM 87501 and that true and correct copies were sent by First Class mail, postage 

pre-paid this 23rd day of February, 2001 to the following: 

Louis Denetsosie, Esq. 
P.O. Box2544 
Window Rock, AZ 86515 

Dah1 Harris, Staff Counsel 
NM Public Regulation Commission 
224 E. Palace Avenue, Marian Hall 
Santa Fe, NM 87501 
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William P. Templeman, Esq. 
Comeau, Maldegen, Templeman & Indall, LLP 

Santa Fe. NM 87504-0669 
i P.O. Box669 

Continental Divide Electric Cooperative, Inc. 
5400 Lomas Blvd. N.E. 
Albuquerque, New Mexico 871 10 
Telephone: (505) 265-6765 
Fax: (505) 266-9959 
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1 Q. 

2 A. 

3 

4 

5 

6 Q. 

7 A. 

8 

9 Q. 

10 A. 

11 

12 

13 

14 

15 

16 

17 Q. 

18 A. 

19 

20 

21 Q. 

CASE NO. 3399 
PREPARED DIRECT TESTIMONY OF 

TERRY L.RODRIGUEZ 

Please state your name and business address. 

My name is Terry L. Rodriguez. My business address is the New Mexico 

Public Regulation Commission (“NMPRC” or “Commission”) Utility 

Division, 224 E. Palace Ave., Marian Hall, Santa Fe, NM, 87501. 

What is your position with the NMPRC? 

I am a Public Utility Engineer Specialist in the Utility Division. 

Please describe your educational background and experience. 

I received a Bachelors of Science Degree in Electrical Engineering from 

Louisiana State University in 1964. From June 1964 through October 

1996, I was employed by the federal government in various positions as 

an Electrical Engineer, Electronics Engineer, Test Manager, and General 

Engineer. I began my employment at the Commission in September 

1998. 

Have you previously provided testimony before the Commission? 

Yes. Please see Appendix A for a listing of cases in which I have filed 

testimony. 

What is the purpose of your testimony in this case? 

1 



1 A. 

2 

3 

4 

5 

6 

7 Q. 

8 

9 A. 

10 

11 

12 

13 

’ 14 

15 

16 

17 

18 

19 

CASE NO. 3399 
PREPARED DIRECT TESTIMONY OF 
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My testimony presents Staffs position and recommendation on the 

application of Continental Divide Electric Cooperative, Inc. (“CDEC”) for 

Commission approval allowing the abandonment of facilities and services 

to 325 CDEC’s consumers in McKinley County, New Mexico, on and off 

the Reservation. 

What were CDEC’s reasons and what did CDEC request in this 

application? 

CDEC stated the following in its application filed on June 23, 2000: 

1. CDEC has been maintaining electrical distribution facilities on the 

Navajo Reservation in New Mexico and Arizona pursuant to a franchise 

agreement and extensions granted by the Navajo Nation since 1964 (see 

page 2 of CDEC’s application). 

2. A five year extension of the franchise agreement was granted in 

1992. This extension included an option for the Navajo Nation to 

purchase CDEC’s facilities on the Reservation. The Navajo Nation 

exercised that option in 1994 (see page 2 and Exhibit I -C of CDEC’s 

application). 
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3. Without a franchise agreement, CDEC cannot continue providing 

service to the consumers on the Reservation (see page 4 of CDEC’s 

application). 

4. CDEC has filed with both the New Mexico Public Regulation 

Commission (June 23, 2000, this application) and the Arizona Corporation 

Commission (July 12, 2000, Docket #01824-4-00-0363, page 3 of CDEC’s 

application) for approval of the abandonment, sale, and transfer of 

facilities and service in New Mexico and Arizona to the Navajo Tribal 

Utility Authority (“NTUA). 

What facilities and services would be abandoned under CDEC’s 

application? 

CDEC would abandon approximately 70 miles of distribution line on the 

Navajo Reservation and approximately 19 miles of distribution line just off 

the Reservation in McKinley County, New Mexico. These distribution 

lines, facilities, .and associated CDEC facilities in New Mexico and 

Arizona, will be sold to the NTUA, acting upon the authority of the 

NAVAJO NATION COUNCIL. This abandonment of service and facilities 

in New Mexico will affect 298 consumer accounts on the Reservation and 

27 consumer accounts off the Reservation. 
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When does the latest franchise operating extension expire? 

CDEC is presently providing service to the customers on the Reservation 

through March, 2001. 

Which New Mexico statute applies to CDEC’s application, and what 

does the statute state? 

Section 62-9-5 NMSA 1978 applies. It states the following: 

No utility shall abandon all or any portion of its facilities 
subject to the jurisdiction of the commission, or any service 
rendered by means of such facilities, without first obtaining 
the permission and approval of the commission. The 
commission shall grant such permission and approval, after 
notice and hearing, upon finding that the continuation of 
service is unwarranted or that the present and future public 
convenience and necessity do not otherwise require the 
continuation of the service or use of the facility; provided, 
however, that ordinary discontinuance of service or use of 
facilities for nonpayment of charges, nonuser or other 
reasons in the usual course of business shall not be 
considered as abandonment. 

What criterion needs to be met for the Commission to grant its 

approval for the abandonment of utility facility or service under the 

provisions of Section 62-96 NMSA 1978? 

One of the following criteria should be met: 

1. The continuation of service is unwarranted. 
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2. The present and future public convenience and necessity do 

not otherwise require the continuation of the service or use of the 

facility. 

Is it Staffs opinion that CDEC’s application has met the first criterion 

that the continuation of service by CDEC is unwarranted? 

Yes, for the following reasons: 

1. Service to the affected customers will not be discontinued by this 

abandonment. From the documentation provided with this application and 

supplemental information provided by responses to the interrogatories by 

the various parties in this case, Staff believes that NTUA has the 

capabilities to provide adequate electrical service to the 325 New Mexico 

customers that would no longer be CDE customers. 

* 

2. Staff believes that NTUA has provided sufficient information that it 

has the experience and capabilities to provide service to these New 

Mexico customers without a significant impact on its operations. Mr. Craig 

noted in his testimony that NTUA has been engaged in the electrical 

business since 1959, has 556 regular full time positions, and serves 

approximately 33,000 customers (9,952 electric accounts in New Mexico) 

over an approximately 30,000 square mile area. NTUA also has existing 
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long term electric power supply contracts with Western Area Power 

Authority, Tucson Electric Power, Public Service Company of New 

Mexico, and Utah Power and Light for purchasing future power. Staff has 

no reason to doubt that NTUA can provide adequate and reliable service 

to these 325 additional New Mexico customers. 

3.  CDEC also will no longer have a franchise to provide electric 

service to consumers on the Navajo Reservation. 

What is the impact of the proposed abandonment on existing rates? 

Mr. Craig, the Engineering and Technical Services Division Manager of 

NTUA, on page 11 in his Written Testimony on Behalf of the NTUA, noted 

that a 600KWH customer’s bill would be $42.60 for NTUA as compared to 

a bill of $46.90 plus taxes for CDEC. 

Does Staff have any objections to including the 27 CDEC customers 

and the I 9  miles of electric distribution line just off the Reservation 

in McKinley County, New Mexico in this abandonment ? 

Staff does not have any objections to including these 27 electric accounts 

in this abandonment. Mr. Craig noted in his written testimony that the 

addition of these 27 electric accounts is necessary to assure efficient 
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operation of the overall system, reliable service to the consumers 

involved, and to address future growth in this area. Staff has reviewed the 

maps provided in Exhibit 4 of CDEC’s application and concurs that the 

addition of the distribution line serving these 27 customers would reduce 

any service interruptions during the transfer of ownership of the electric 

distribution system on the Reservation and continue to provide reliable 

electric service at lower rates. The addition of this distribution line in this 

abandonment will also allow future growth in this area. 

t 

Were there any interveners in this case? 

Yes, NCC intervened and stated that their rates for pole attachments 

would increase due to this abandonment. 

Did Staff review NCC’s allegations as to its increase in pole 

attachment rates, and what are Staffs observations? 

Staff reviewed the rates and concurs that this abandonment would 

increase NCC’s present rates for the pole attachment fees. As noted in 

CDEC’s interrogatory answers to NCC’s questions, NCC presently is 

being charged $4.12 per pole per year by CDEC for the 632 poles in the 

area to be transferred in this abandonment, while NCC is being charged 

$10.23 per pole per year for the 1,420 NTUA poles NCC utilizes in New 
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Mexico, and the approximate 8000 NTUA poles in Arizona. NCC will 

therefore experience an increase of approximately $3,900 due to this 

abandonment, which is less than 4% of the total attachment fees NCC is 

currently paying NTUA for use of the NTUA poles. The annual rate 

benefit to the 325 customers being transferred from CDEC to NTUA is 

$16,770, much more than the cost to NCC. Further, CDEC can not 

operate its facilities on the Navajo Reservation without a franchise from 

the Navajo Nation. 

Q. What is Staff’s recommendation with regard to CDEC’s abandonment 

application? 

A. Staff recommends approval of CDEC’s abandonment application. Staff 

has reviewed the application and interrogatory responses provided by 

CDEC, NTUA and the Navajo Communication Company, Inc. (“NCC”), 

and notes that the information necessary for the Commission to approve 

this abandonment of a portion of CDEC’s distribution facilities has been 

provided. Staff believes that the proposed transaction is consistent with 

the public interest. Continuation of service by CDEC to these customers 

is unwarranted since service will be provided by NTUA. 

Q. Does this conclude your testimony? 
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1 A. Yes. 
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Appendix A 

Testimony Experience of Terry L. Rodriguez 
NMPRC Public Utility Engineering Specialist 

COMPANY 

Northern Rio Arriba Electric Cooperative, Inc. 

Roosevelt County Electric Cooperative, Inc. 

Continental Divide Electric Cooperative, Inc. 

Mora-San Miguel Electric Cooperative, Inc. 

Kit Carson Electric Cooperative, Inc. 

Columbus Electric Cooperative, Inc. 

Duncan Valley Electric Cooperative, Inc. 

Otero County Electric Cooperative, Inc. 

Southwestern Public Service Company 

Central Valley Electric Cooperative, Inc. 

Duncan Valley Electric Cooperative, Inc. 

Farmers’ Electric Cooperative, Inc. 

Southwestern Electric Cooperative, Inc. 

TYPE 

Abandonment 

FPPCAC 

FPPCAC 

FPPCAC 

FPPCAC 

FPPCAC 

FPPCAC 

Rate Adjustment 

FPPCAC 

FPPCAC 

FPPCAC 

Restructuring 

FPPCAC 

FPPCAC 
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BEFORE THE ARIZONA CORPORATION COMMISSION 

IN THE MATTER of the Joint Application for the Sale 
of Continental Divide Electric Cooperative, Inch  
electric transmission and distribution systems in 
the State of Arizona to the Navajo Tribal Utility 
Authority. 

Continental Divide Electric Cooperative, Inc. 
and Navajo Tribal Utility Authority, 

Docket No. E-01 824A-00-0504 

Joint Applicants. 

WRITTEN TESTIMONY OF RICHARD SHIRLEY, ASSISTANT MANAGER OF 
CONTINENTAL DIVIDE ELECTRIC COOPERATIVE, INC. 

THE FOLLOWING consists of the written testimony of Richard Shirley, Assistant 

Manager of Continental Divide Electric Cooperative, Inc. (hereinafter called "COEC") 

given this 21 st day of May, 2001. 

Richard Shirley being first duly sworn upon oath deposes and states: 

Question: State your name for the record. 

Answer: My name is Richard Shirley. 

Question: By whom are you employed and what is your job title and duties? 

Answer: I am the assistant manager of Continental Divide Electric Cooperative, 

Inc. who is the Applicant in this case. 

Question; What is Continental Divide Electric Cooperative, Inc.? 

Answer: Continental Divide Electric Cooperative, Inc. (hereinafter called "CDEC) 

is a Rural Electric Cooperative and a non-profit corporation organized and existing under 

the laws of the State of New Mexico with authority to conduct business in Arizona. As 

such, CDEC is a distribution electric cooperative and a public utility subject to the 

jurisdiction of the Arizona Corporation Commission. 



Question: Does CDEC generate its own electricity? 

Answer: No. At the time this case was filed, CDEC purchased all of its electricity 

at wholesale from Plains Electric Generation & Transmission Cooperative who has 

merged into Tri-State Electric Generation & Transmission Cooperative. At present, 

CDEC purchases all wholesale power from Tri-State G&T. 

Question: Is CDEC only a distribution cooperative? 

Answer: Yes. CDEC does have some transmission line but only for distribution 

purposes. 

Question: By this Joint Application for Commission approval allowing the transfer 

of service and facilities on and off the Navajo Nation in Apache County, Arizona, what is 

it in a nutshell that CDEC is seeking to accomplish? 

Answer: In 1964 CDEC obtained a franchise from the Navajo Nation for 25 years 

to serve on the Reservation in McKinley County, New Mexico and also in Apache 

County, Arizona. CDEC has served the Navajo Nation in both New Mexico and in the 

State of Arizona since 1964 under that franchise. After the 1964 franchise expired in 

1989, a five (5) year franchise was given to CDEC in 1992 by the Navajo Nation. As a 

part of that five (5) year franchise, the Navajo Nation had an option to purchase CDEC's 

facilities on the Reservation in both states. In 1994 the Navajo Nation exercised that 

option to purchase CDEC's facilities on the Navajo Reservation in both Arizona and New 

Mexico Bemuse sf this situation, it became necessary for CDEC to sell its system on 

and in some places off the Reservation to the Navajos. 

Question: What is the current status of CDEC so far as having a franchise to 

continue serving the Navajos? 

Answer: CDEC's franchise has expired. Without a franchise, CDEC cannot 

continue to serve on the Navajo Reservation. 

Question: Because of this what has CDEC done to protect its position? 
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Answer: CDEC, having run out of a franchise, entered into a Definitive 

Agreement of Purchase and Sale with the Navajo Tribal Utility Association (hereinafter 

called "NTUA) whereby NTUA would purchase all of CDEC's electric distribution 

facilities on the Navajo Reservation in New Mexico and Arizona and a number of 

facilities and service accounts off the Reservation in New Mexico and Arizona. CDEC 

will be compensated by NTUA with a payment of $2.3 million. 

Question: How was the $2.3 million arrived at? 

Answer: Original cost less depreciation. However, there was some give and 

take on the negotiations resulting in that figure. 

Question: How many accounts are affected in New Mexico by this proposed 

transfer of service and facilities by CDEC? 

Answer: The total number of accounts affected in New Mexico is 325 of which 27 

are off the Reservation in McKinley County. The remainder are on the Reservation. 

Question: Approximately how many miles of line in New Mexico will be sold to 

NTUA and abandoned by CDEC under this proposal? 

Answer: With a margin of error plus or minus 5940, CDEC is selling 70.02 miles of 

line on the Reservation and 19 miles of line just off the Reservation in New Mexico. 

Question: How many customers and miles of line are being transferred by CDEC 

to NTUA in Apache County, Arizona? 

Answer: Approximately 1,691 accounts will be transferred. 854 are off 

Reservation and 837 are on Reservation. Approximately 329.66 miles of line with a 

margin of error of 5% are being transferred in Apache County, Arizona with 146.6 miles 

on Reservation and 178.06 miles off Reservation. 

Question: What percentage of CDEC's total assets does this sale to NTUA 

constitute? 

Answer: With assets of approximately $40,000,000, the $2.3 million would be 
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less than 6% of those assets. 

Question: From a business standpoint, how does CDEC view this transaction:? 

Answer: Because CDEC is now operating without a franchise on the Navajo 

Reservation, it is good business to sell the system including all of the facilities and 

accounts for $2.3 million. Both CDEC's management and its Board of Trustees have 

studied this matter for some time and it is the opinion of management and the Board of 

Trustees of CDEC that this is, from a business standpoint, an excellent opportunity to 

recover what might othetwise be a loss should CDEC have to remove its facilities from 

the Navajo Reservation. 

Question: I will hand you what has been marked as Exhibit 1 and I will ask you to 

identify that. 

Answer: Exhibit 1 is a Definitive Agreement of Purchase and Sale dated April 13, 

2000 whereby CDEC has agreed to sell, and NTUA has agreed to purchase, CDEC's 

facilities on and off the Reservation in New Mexico and Arizona as will be shown in more 

detail later in this testimony. 

Question: What is the purchase price for that transaction under Exhibit I? 

Answer: As mentioned, the purchase price is $2.3 million and that is found on 

page 4 of the Definitive Agreement of Purchase and Sale, Exhibit 1. 

Question: I will hand you what has been marked Exhibit 1-A and I will ask you to 

identify that. 

Answer: Exhibit 1-A is the five (5) year franchise granted CDEC by the Navajo 

Nation beginning September 24, 1992 and by the terms of the Agreement, shall be a 

franchise for five (5) years from the date of execution which by its terms expired on 

September 23, 1997. 

Question: Does Exhibit 1-A grant the Navajo Nation an option to purchase 

CDEC's system on the Reservation? 
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Answer: Yes. It does. 

Question: Has that option been exercised? 

Answer: Yes, it has. That option to purchase was exercised on December 28, 

1994 as shown by Exhibit 1-C which is an Exhibit in this case. 

Question: I will hand you what has been marked Exhibit 1-B and I will ask you to 

identify that. 

Answer: Exhibit 1-B is a legal description of the franchise lands located within the 

Treaty Resewation boundaries showing the legal description of the Lupton-Houck area, 

the area northwest of Sanders in Arizona and Standing Rock area in New Mexico. 

Question: Which of these legal descriptions pertain to the Arizona portion of the 

Reservation? 

Answer: The first page of Exhibit 1-B shows the Arizona areas described as 

Lupton-Houck areas and areas northwest of Sanders. 

Question: I will hand you what has been marked Exhibit 1-C and I will ask you to 

identify that. 

Answer: Exhibit 1-C is a letter dated December 28, 1994 signed by then 

President of Navajo Nation, Peterson Zah giving CDEC notice that it is exercising the 

option to purchase CDEC's facilities which are located on Exhibit 1-B which I just 

identified. 

Question: I will hand you what has been marked Exhibit 1-D and I will ask you to 

identify that. 

Answer: Exhibit I-D is another legal description of facilities to be purchased by 

NTUA. Exhibit 1-D clearly explains the Arizona facilities and the Standing Rock facilities 

to be purchased by NTUA. 

Question: I will hand you what has been marked Exhibit 2 and I will ask you to 

identify that. 
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Answer: Exhibit 2 is a Purchase Power Agreement entered into by CDEC and 

NTUA on April 13, 2000, the same day that the Definitive Agreement of Purchase and 

Sale (Exhibit 1) was entered into. 

Question: What does the Purchase Power Agreement accomplish? 

Answer: CDEC has agreed to supply electric energy to NTUA for a three (3) year 

period so that NTUA can continue serving electric energy through the facilities 

transferred by CDEC to NTUA. 

Question: Will CDEC make a reasonable profit on this Purchase Power 

Agreement? 

Answer: Yes. CDEC will sell power to NTUA at cost plus 2 mils per W H  for 

three (3) years. 

Question: Does CDEC have an adequate power source? 

Answer: Yes. CDEC's power source is its wholesale supplier who is Tri-State 

Generation & Transmission Company. Tri-State started serving CDEC on July 1, 2000 

following the merger of Plains Electric G&T into Tri-State. Tri-State is a large generation 

and transmission cooperative capable of serving loads substantially larger than that 

which we will be serving to NTUA. 

Question: Has the CDEC Board and management approved this Purchase 

Power Agreement? 

Answer: Yes. Lynn Head, President of CDEC, signed the Purchase Power 

Agreement with CDEC Board of Trustees' approval on April 13, 2000. 

Question: I will hand you what has been marked Exhibit 3 and I will ask you to 

identify that. 

Answer: Exhibit 3 is a Resolution by the Board of Trustees of CDEC authorizing 
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the execution of the Definitive Agreement of Purchase and Sale (Exhibit 1) and the 

execution of the Purchase Power Agreement (Exhibit 2) whereby CDEC sells power to 

NTUA for cost plus $2 mils per KWH for three (3) years. 

Question: 1 will hand you what has been marked as Exhibit 4 and I will ask you to 

identify that. 

Answer: Exhibit 4 is CDEC's financial and statistical report fro the period ending 

May 3, 2001. 

Question: How many accounts are served by CDEC presently in Arizona and 

New Mexico? 

Answer: CDEC serves 23,972 accounts. 

Question: How many miles of line has CDEC energized? 

Answer: 3,993 miles of line are energized. 

Question: Does Exhibit 4 show CDEC's TIER? 

Answer: Yes. CDEC's TIER is 2.76 and that is shown on Exhibit 4's last sheet 

which is a CDEC monthly comparison for the period ending March 31, 2001. 

Question: I will hand you what has been marked Exhibit 5 and I will ask you to 

identify that. 

Answer: Exhibit 5 is my Affidavit of Mailing with a list of the names and 

addresses of accounts on and off the Navajo Reservation in Arizona which will be 

transferred and sold to NTUA by CDEC. Also attached to the mailing is the Public 

7 



0 Notice required to be mailed and published concerning this case. 

Question: Has notice of this Application been sent to all of the accounts listed on 

Exhibit 5? 

Answer: I personally oversaw the mailing of the Public Notice to all of the 

accounts shown on Exhibit 5. 

Question: I will hand you what has been marked Exhibit 6 and I will ask you to 

identify that. 

Answer: Exhibit 6 is a Resolution of the management Board of NTUA approving 

the Definitive Agreement of Purchase and Sale and Purchase Power Agreement 

between itself and CDEC and is dated by the certification April 27, 2000. a 
Question: I will hand you what has been marked Exhibit 7 and I will ask you to 

identify that. 

Answer: Exhibit 7 are the By-Laws of CDEC which currently are in effect. 

Question: What is the date of those By-Laws? 

Answer: April 27, 1991. 

Question: Have any amendments or modifications been made to the By-Laws 

since April 27, 1991? 

0 Answer: No, none have. This is the current set of By-Laws in effect. 

Question: Is there any prohibition in the By-Laws against this proposed 

abandonment and sale of accounts and facilities to NTUA? 

Answer: No. Article Vlll entitled Disposition of Property prohibits the sale of a 

substantial portion of property unless such sale is authorized at a meeting of members 

with an affirmative vote of not less than two-thirds. It is the position of the Board of 

Trustees and management and CDEC's attorneys that this sale which amounts to less 

than 6% of the company assets is not substantial within the meaning of Article VIII. This 

is especially true since as explained earlier, CDEC without a franchise to serve on the a 
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Reservation and without a willing buyer such as NTUA, would simply have to roll up its 

wires, lines and haul its facilities out of the Reservation. Used wires, transformers, lines, 

poles and other facilities would have nowhere near the market value that is being 

brought to the Cooperative under the Definitive Agreement of Purchase and Sale, 

Exhibit 1 herein. 

Question: In other words, CDEC does not have much choice so far selling its 

facilities and accounts to NTUA. Is that another way of looking at it? 

Answer: Yes, that is another way of looking at it. Without a franchise we would 

be out of business on the Reservation and that percent of our assets would have little or 

no value if we simply took our facilities off the Reservation. 

Question: I will hand you Exhibit 8 and Exhibit 8.1 and I will ask you to identify 

that. 

Answer: Exhibit 8 is a map of CDEC's Arizona facilities which will be sold and 

transferred to NTUA. Exhibit 8-1 is a map of the New Mexico facilities which will be 

transferred and sold to NTUA. 

Question: I will hand you what has been marked Exhibit 9 and I will ask you to 

identify that. 

Answer: Exhibit 9 is a copy of a State of New Mexico State Corporation 

Commission Certificate of Comparison of CDEC showing that the attached is a true and 

correct copy of Articles of Incorporation of CDEC filed September 12, 1945. The 

Certificate of Comparison is dated August 19, 1980. 

Question: Have there been any amendments or modifications to the 

Cooperative's Articles of Incorporation since 1980? 

Answer: No. Exhibit 9 is a correct and exact copy of the Articles of Incorporation 

of CDEC which are now in effect. 

Question: I will hand you what's been marked as Exhibit 10 and ask you to 
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0 identify that. 

Answer: Exhibit 10 is a letter dated December 8,2000 from Larry McGraw, 

General Field Representative of RUS which cites 7 CFR 1718 Subpart B Section 3.1 1 

which allows for RUS approval of sale of assets so long as such sales or transfers do 

not exceed 10% of net utility plant in any 12 month period. 

Question: Will CDEC have any assets left in Arizona if this transaction is 

approved by the Arizona Commission? 

Answer: No. CDEC will be totally out of Arizona once approval is granted from 

the Arizona Corporation Commission. By divesting itself of all lines, facilities, accounts 

and customers in Arizona, CDEC will be totally out of the State of Arizona. a 
Question: I will hand you what's been marked Exhibit 11 and I will ask you to 

identify this. 

Answer: Exhibit 11 is the direct testimony of Joel M. Reiker, Senior Rate Analyst 

with the Arizona Corporation Commission in this case, Docket No. E-01824A-00-0504. 

Question: In Exhibit 1 1, does Mr. Reiker favor or disfavor this transaction? 

Answer: Joel Reiker's testimony on behalf of the Arizona Corporation 

Commission staff favorably approves CDEC's sale of assets and customers in Arizona 

to NTUA. I am also in agreement with Mr. Reiker's testimony. 0 
Question: How do CDEC's rates compare to NTUA rates? 

Answer: CDEC's current rates are slightly higher than NTUA's rates. 

Question: I will hand you what's been marked as Exhibit 12 and I will ask you 

identify this. 

Answer: Exhibit 12 consists of pages 1, 10 and 1 1 of Kenneth Craig's testimony 

on behalf of NTUA. 

Question: Can you tell me if the comparison of NTUA rates and CDEC rates on 
Exhibit 12 appears to be accurate? a 
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Answer: Yes. That comparison is accurate. I have had the opportunity to check 

those figures and I agree they correctly and accurately show the comparison of rates 

between the two utilities. 

Question: Does NTUA pay a business activity tax and possessory interest tax to 

the Navajo Nation? 

Answer: No. NTUA does not pay either tax. 

Question: Does CDEC pay a BAT and PIT tax to the Navajo Nation? 

Answer: Yes. CDEC must pay a business activity tax and possessory interest 

tax to the Navajo Nation. The BAT tax is from 3% to 5% of gross revenue and the PiT 

tax is based upon right-of-way measured by rods times 10% times 3%. 

Question: Are these taxes passed through by CDEC to the consumers within the 

Navajo Nation? 

Answer: Under the 1992 five-year extension to the franchise with the Navajo 

Nation, Exhibit 1-A, CDEC has passed through the PIT tax. Through oversight, CDEC 

failed to pay or pass through the BAT tax and this resulted in an arrearage CDEC owed 

to the Navajo Tax Commission. 

Question: Has this arrearage been taken care of3 

Answer: At the time this testimony was dictated, it would appear that an 

agreement has been reached between NTUA and the Navajo Tax Commission 

concerning CDEC's arrearage on the BAT. Under the 1992 franchise extension, NTUA 

was responsible for those taxes. 

Question: I will hand you what's been marked Exhibit 13 and I will ask you to 

identify this. 

Answer: Exhibit 13 is the written testimony of Kenneth Craig on behalf of Navajo 

Tribal Utility Authority. 

Question: Have you had the opportunity to review Mr. Craig's written testimony? 
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Answer: Yes, I have. 

Question: Do you have any disagreement with Mr. Craig's testimony? 

Answer: No. I have no disagreement with Kenneth Craig's testimony. I have 

reviewed it and from my knowledge of the situation, this is an accurate statement of 

Navajo Tribal Utility Authority, the scope of its operation and from my standpoint, this 

shows that the NTUA is quite capable of giving good, reliable electric service at 

competitive rates to the 1,691 accounts which CDEC proposes to sell and transfer to 

NTUA. 

Question: Has this purchase and sale by CDEC to NTUA of assets and 325 

accounts in New Mexico been heard by the New Mexico Public Regulation Commission? 

Answer: Yes. The New Mexico Public Regulation Commission held a public 

hearing on May 16, 2001 for the purpose of taking testimony in support or opposition to 

this transaction by CDEC and NTUA. 

Question: Were there any intervenors in New Mexico? 

Answer: Yes. Navajo Communication Company intervened then withdrew its 

intervention at the hearing in Santa Fe on May 16, 2001. 

Question: Has the New Mexico Commission rendered its decision yet? 

Answer: No decision has been made at this time. 

Question: In your opinion, is this sale to NTUA a good deal for CDEC? 

Answer: Yes, this is a very good deal especially since we no longer have a 

franchise to operate on the Reservation in both states. 

Question: Why is CDEC selling some of the facilities off Reservation? 

Answer: The non-Reservation consumers along the Sanders-1-40 conidor 

constitute a better operating unit from NTUA's standpoint. From CDEC's standpoint, it is 

not feasible to keep only a few accounts in Arizona. 

Question: Once CDEC has sold all of its Arizona assets and accounts to NTUA, 
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assuming Arizona Corporation Commission approval will be given, will CDEC be totally 

out of Arizona? 

Answer: Yes. CDEC will then have no other assets or accounts in Arizona. 

Question: I will hand you what has been marked for identification as Exhibit 14 

and ask you to identify that. 

Answer: Exhibit 14 is a certified copy (by the New Mexico Public Regulation 

Commission's record keeper) of the testimony of Terry L. Rodriguez on behalf of staff for 

the New Mexico Public Regulation Commission Case 3399 which is the companion case 

to this case. 
b 

Question: Do you agree with Mr. Rodriguez' testimony? 

Answer: Yes. Mr. Rodriguez' testimony was favorable in all respects to this 

proposed transaction. 

Question: What will Exhibit 15 consist of as it currently is not attached? 

Answer: Exhibit 15 will be a series of detailed maps showing the accounts and 

facilities which are to be transferred and sold to NTUA in Apache County, Arizona. 

Question: Will those maps, Exhibit 15, be available by the June 4, 2001 hearing 

in Phoenix? 

Answer: Yes. We plan to have the necessary maps at the hearing for proper 

identification of all accounts and facilities to be sold and transferred in Arizona. 

Question: Are you requesting that the Arizona Commission terminate 100% of 

CDEC's certificate of convenience and necessity to reflect the transfer of all accounts 

and facilities in Arizona to NTUA? 

Answer: Yes. On behalf of CDEC, I am requesting this Commission's approval 

of this transaction; namely, the sale and transfer of all facilities and accounts in Arizona 

to NTUA and that CDEC's certificate of convenience and necessity be terminated in 

Arizona. 
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