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Tuse 1o Arizona Electric Power Cooperative, Inc. (“AEPCQO”), a party to these
<G
14829
s ¢ 13| proceedings, pursuant to A.R.S. § 40-253, submits this Application for Rehearing and

141l Request for Stay of Decision No. 63869 entered and docketed July 25, 2001 (the

151 “Decision™) on the grounds that the Decision is unlawful, unreasonable, unjust,

16 o . .. T . . .
unconstitutional, in excess of the Commission’s jurisdiction, arbitrary, capricious and an

abuse of the Commission’s discretion for the following reasons and upon the following
18
grounds:
19
1. The Decision is not supported by substantial evidence.
20
2. The Decision unconstitutionally grants the Application of PDM
21

- Energy, L.L.C. (“PDM”) for a Certificate of Convenience and Necessity (“CC&N”) to

2 provide competitive retail electric services as an electric service provider as defined in

24| AA.C.R14-2-1601, et seq., as amended, the Retail Electric Competition Rules
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(“Rules”), and issues to PDM a CC&N to supply Competitive Services, as defined in the
Rules, which CC&N includes authorization to provide service in conflict with the
CC&Ns issued by the Commission to AEPCO and other Affected Utilities as electric
Public Service Corporations (“PSC”) for each and all of the following reasons:

A. The Decision violates Article XV, Sections 3 and 14 of the
Arizona Constitution by authorizing PDM to charge rates which are not based on the fair
value of the property of PSCs devoted to the public use, nor on a just and reasonable rate
of return on such fair value.

B. The Decision violates Article XV, Section 3 of the Arizona
Constitution by delegating to PDM the authority to determine the rates PDM will charge
customers and by permitting PDM to charge “market-determined rates.” The
Constitution directs the Commission to prescribe the rates to be charged by PDM--a duty
that cannot be delegated to PDM, the market or anyone else.

C. The Decision violates Article XV, Section 3 of the Arizona
Constitution by authorizing PDM or aggregators/self-aggregators, as such term is defined
in the Rules, to prescribe classes to be used by PDM. The Constitution directs the
Commission to prescribe classifications to be used by PDM, a duty that cannot be
delegated to PDM or anyone else.

D. The Decision violates Article XV, Sections 3 and 12 of the
Arizona Constitution by authorizing PDM or aggregators to discriminate in charges made

to customers which receive a like or contemporaneous service.

E. The Decision unlawfully and illegally permits PDM to charge
2




1l interim rates.

2 3. The Decision violates the Arizona Constitution by purporting to give
3| the Commission the right to exercise legislative powers expressly or impliedly reserved
4 to the Legislature.
: 4. The Decision violates the just compensation provisions of the Fifth
° Amendment as incorporated into the Due Process Clause of the Fourteenth Amendment
; of the United States Constitution and Article II, Section 4 and Article II, Section 17 of the
0 Arizona Constitution by breaching the regulatory compact between the State of Arizona,
10 AEPCO and other Affected Utilities.
1 5. The Decision breaches the regulatory compact between the State of

12|l Arizona, AEPCO and other Affected Utilities by denying AEPCO and others the
13| exclusive right to sell electricity and related services pursuant to their CC&Ns and
14 violates Article II, Section 17, Article III and Article VI, Section 1 of the Arizona

15| Constitution which requires that when vested property rights are taken or damaged for

16 public or private use, the State must, before such taking or damage, pay the owner,
17( . . . . . N
including AEPCO, just compensation either (i) into court, secured by a bond as may be
18
fixed by the court or (ii) into the State treasury on such terms and conditions as are
‘ 19
| provided by statute.
| 20
6. The Decision is unconstitutional, in excess of the jurisdiction of the
21
- Commission and in violation of Article II, Section 17, Article III and Article VI, Section
3 1 of the Arizona Constitution in that:
24 A. The issue of just compensation to be paid AEPCO and other

3
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Affected Ultilities for the breach of the contract and the regulatory compact with the State
of Arizona is an issue to be determined by the courts, not the Commission.

B. The Decision places unconstitutional restrictions, burdens and
limitations on the right of AEPCO and other Affected Utilities to obtain just
compensation for breach of the regulatory compact with the State of Arizona and the loss
of, and damage to, its vested property rights.

7. The Decision is unconstitutional and in violation of Article I, Section
10, Clause 1 of the United States Constitution and Article II, Section 25 of the Arizona
Constitution in that it impairs the obligations of contracts:

A. Between the State of Arizona, AEPCO and other Affected
Utilities, and

B. Between AEPCO and its Class A Members which contracts
are all-requirements wholesale power contracts requiring AEPCO’s Class A Members to
purchase all of their electricity from AEPCO.

8. The Decision is unconstitutional, exceeds the jurisdiction of the
Commission and violates the just compensation provisions of the United States and
Arizona Constitutions by confiscating the property of AEPCO and other Affected
Utilities.

9. The Decision violates the Supremacy Clause of Article VI of the
United States Constitution, Article II, Section 3 of the Arizona Constitution, and the

Rural Electrification Act of 1936, as amended, United States Code Annotated, Title 7,

Chapter 31, Subchapters I and III (“RE Act”) by reason of:
4
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A. Impairment of loans made by the United States pursuant to
the RE Act to AEPCO and to its Class A Members which are secured in part based upon
the all-requirements wholesale power contracts between AEPCO and its Class A
Members.

B. Frustration of the objectives of the RE Act by permitting the
benefits of the RE Act to be enjoyed by those not intended to be beneficiaries of the Act,
such as ESPs and meter service providers who are permitted to use or access the facilities
of AEPCO and its Class A Members without their consent, to the detriment of the Act’s
beneficiaries.

10.  The Decision violates the Due Process Clauses of the Fourteenth
Amendment of the United States Constitution and Article II, Section 4 of the Arizona
Constitution for each of the following reasons:

A. The Decision unlawfully amends and/or deprives AEPCO and
other Affected Utilities of the benefits of prior decisions of the Commission in its
certification, finance, ratemaking and other orders without notice and an opportunity to
be heard as required by A.R.S. § 40-252.

B. The Decision is contrary to accepted judicial construction of
AR.S. § 40-252 in that it amends AEPCO’s and others’ CC&Ns without any showing of
inability or unwillingness of AEPCO and others to serve as required by law.

11.  The Decision violates the Equal Protection Clauses of the Fourteenth
Amendment of the United States Constitution and Article II, Section 13 of the Arizona

Constitution by burdening AEPCO and other Affected Utilities with unlawful
5

—




L || discriminatory restrictions and requirements which are not made applicable to PDM.

2 12.  The Decision deprives AEPCO and other Affected Utilities of the
3| value of their CC&Ns which are severely damaged or taken by the Decision.
4 13.  The Decision is unlawful, unconstitutional and exceeds the
> jurisdiction of the Commission in ordering use or access of facilities of AEPCO by PDM
° without the consent of AEPCO.
; 14.  The Decision is unlawful and in excess of the jurisdiction of the
9 Commission by violating the provisions of A.R.S. § 40-334, which prohibits
10 discrimination between persons, localities or classes of service as to rates, charges,

1 services or facilities.

12 15.  The Decision is unlawful, unconstitutional and exceeds the

13 || jurisdiction of the Commission in failing to comply with A.R.S. § 41-1044, et seq.

14 16.  The Decision is unlawful, unconstitutional and exceeds the

IS jurisdiction of the Commission by usurping the management and ownership prerogatives

161 of Affected Utilities, including AEPCO.

17 17.  The Decision is unlawful, unconstitutional and exceeds the
' jurisdiction of the Commission by exceeding the Commission’s proper scope of authority
Y and jurisdiction to implement electric competition under Arizona statutes, including
2(1) A.R.S. § 40-202, et seq.
- 18.  The Decision is unlawful, unconstitutional and exceeds the
” jurisdiction of the Commission in that the Rules unlawfully and improperly delegate
24| certain powers of the Commission to other persons or entities.
6




1 19.  AEPCO joins in the Applications for Rehearing and Requests for

Stay of Decision No. 63869 filed by Trico Electric Cooperative and Sulphur Springs

3 Valley Electric Cooperative, Inc., and incorporates such arguments and filings by
4
reference.
5
WHEREFORE, having fully stated its Application for Rehearing and
6

Request for Stay, AEPCO respectfully requests that the Commission enter its Order

granting this Application and staying the Decision.

8
. DATED this /[ ; day of August, 2001.
10 GALLAGHER & KENNEDY, P.A.
3 y,»"'/ ,-‘j
11
12 By_
Michael M. Grant
13 Todd C. Wiley
2575 East Camelback Roac}
14 Phoenix, Arizona 85016-9225
Attorneys for Citizens Communications
15 Company
16
17

Original and ten copies filed this
181l /""" day of August, 2001 with:

19| Docket Control

Arizona Corporation Commission
20| 1200 West Washington

Phoenix, Arizona 85007
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‘ 1| Copies of the foregoing mailed

| this j -~ *day of August, 2001 to:
|

Janice M. Alward, Esq.

Janet F. Wagner, Esq.

Arizona Corporation Commission
1200 West Washington

5 || Phoenix, Arizona 85007

6|l Scott Wakefield, Esq.

Residential Utility Consumer Office
7 Suite 1200

2828 North Central Avenue

8| Phoenix, Arizona 85004

Jana Van Ness

10 Arizona Public Service Company
Post Office Box 53999

11 Mail Station 9905

Phoenix, Arizona 85072

12
Carl Dabelstein

13 || Citizens Communications Co.
Suite 1660

14} 2901 North Central Avenue
Phoenix, Arizona 85012-2736

15

Russell E. Jones, Esq.
16 Waterfall, Economidis
17 Suite 800

5210 East Williams Circle
18| Tucson, Arizona 85711
Attorneys for Trico Electric Cooperative, Inc.

19
Paul Michaud

20| Martinez & Curtis, P.C.
2712 North 7™ Street

21|l Phoenix, Arizona 85006-1090
Attorneys for Mohave Electric Cooperative

22|l and Navopache Electric Cooperative
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Christopher Hitchcock, Esq.

Hitckcock, Hicks & Conlogue

Post Office Box 87

Bisbee, Arizona 85603-0087

Attorneys for Sulphur Springs Valley
Electric Cooperative, Inc.

Christopher Kempley, Esq.

Legal Division

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Utilities Division

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Raymond S. Heyman, Esq.

Roshka Heyman & Dewulf, PLC

Two Arizona Center

400 North Sth Street

Suite 1000

Phoenix, Arizona 85004

Attorneys for Tucson Electric Power Company and
NEV Southwest, LLC.

Bradley S. Carroll, Esq.

Tucson Electric Power Cooperative, Inc.
220 West Sixth Street

Post Office Box 711

Tucson, Arizona 85702-0711

Herbert 1. Zinn, Esq.

Arizona Public Service Company
Law Department

400 North 5th Street

Phoenix, Arizona 85004
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Kenneth C. Sundlof, Esq.
Jennings, Strouss & Salmon
Two North Central Avenue
16th Floor

Phoenix, Arizona 85004-2393
Attorneys for Salt River Project

Jessica J. Youle, Esq.

Salt River Project

PAB 300

P.O. Box 52025

Phoenix, Arizona 85072-2025

Douglas Nelson, Esq.

7000 North 16th Street

Suite 120-307

Phoenix, Arizona 85020

Attorneys for Electric Competition Coalition

Louis A. Stahl, Esq.

Streich Lang, P.A.

Two North Central Avenue

Phoenix, Arizona 85004-2391

Attorneys for Arizona Association of Industries, Inc.

Scott Wakefield, Esq.

Residential Utility Consumer Office
2828 North Central Avenue

Suite 1200

Phoenix, Arizona 85004

Lawrence V. Robertson, Jr., Esq.

Munger Chadwick PLC

333 North Wilmot

Suite 3000

Tucson, Arizona 85711-2634

Attorneys for PG&E Energy Services, Inc.

Robert Douglas Little, P.C.

4837 East 5th Street, Suite 101
Tucson, Arizona 85711-2100
Attorneys for KWH Metering, LLC
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1| Michael A. Patten

Brown & Bain, P.A.

21l 2901 North Central Avenue
P.O. Box 400

Phoenix, Arizona 85001-0400

C. Webb Crockett

5| Jay Shapiro

Fennemore Craig, PC

6l Suite 2600

3003 North Central Avenue

7l Phoenix, Arizona 85012-2913

Attorneys for Enron Energy Services, Inc.
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