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WILLIAM A.MUNDELL 

JIM IRVIN 

MARC SPITZER 

CHAIRMAN 

COMMISSIONER 

COMMISSIONER 

JUN 0 5 ZOO? 

IN THE MATTER OF U. S. WEST DOCKET NO. T-00000A-97-0238 

DECISION NO &rff 
ORDER 

COMMUNICATIONS, INC.’S COMPLIANCE 
WITH SECTION 271 OF THE 
TELECOMMUNICATIONS ACT OF 1996. 

Open Meeting 
May 9, 16,29 and 30,2002 
Phoenix, Arizona 

BY THE COMMISSION: 

Having considered the entire record herein and being fully advised in the premises, the 

Arizona Corporation Commission (“Commission”) finds, concludes, and orders that: 

FINDINGS OF FACT 

1. The Federal Telecommunications Act of 1996 (“1996 Act”) added Section 271 to the 

Communications Act of 1934. The purpose of Section 271 is to specify the conditions that must be 

met in order for the Federal Communications Commission (“FCC”) to allow a Bell Operating 

Company (“BOC”), sucheas Qwest Corporation (“Qwest” or the “Company”), formerly known as US 

WEST Communications, Inc. (“US WEST”)’ to provide in-region interLATA services. The 

conditions described in Section 271 are intended to determine the extent to which local phone service 

is open to competition. 

2. The FCC has emphasized the importance of four key components of any Section 271 

application: 1) open participation of all interested parties; 2) independmt third party testing of 

operation support systems (“OSS”); 3) design of performance measurements and standards; and 4) 

adoption of performance assurance measures which create a financial r-centive for post-entry Section 

271 compliance. 

3. In Arizona, Qwest has proposed a Performance Assurance Plan (’.PAP”) as a post-27 1 

’ For purposes of this Order, all references to US WEST have been changed to Qwest. 
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3pproval monitoring and enforcement mechanism. The Qwest PAP requires specific levels 01 

wholesale perfomiance as determined by performance measures and assecr-ss financial liability foi 

failure to meet the standards. 

4. Section 271 does not contain an express requirement that a BOC implement a 

Performance Assurance Plan. The FCC does not require such plans and does not impose 

requirements for their structure if a state adopts one. The FCC has stated that it will review 

monitoring and enforcement mechanisms developed at the state level “to determine whether they fall 

within a zone of reasonableness, and are likely to provide incentives that are sufficient to foster post- 

mtry checklist compliance. ”‘ 
5 .  In its review of monitoring and enforcement mechanisms, the FCC focuses on t 4 

following characteristics: 1) potential liability that provides a meaningful and significant incentive to 

comply with the designated performance standards; 2) clearly articulated, pre-determined measures 

and standards, which encompass a comprehensive range 01’ carrier-to-carrier performance; 3) a 

reasonable structure that is designed to detect and sanctinq poor performance when it occurs; 4) a 

self-executing mechanism that does not leave the door open unreasonably to litigation and appeal; 

and 5 )  reasonable assurances the reported data is accurate3 

6. A Performance Assurance Plan IS an important monitoring and enforcement 

4 mechanism for ensuring that the BOC will continue to meet its Section 271 obligations afti.r 

receives a grant of such authority. 

7 .  On June 12, 2000, the Commission issued a Procedural Order that established irircr. 

d iu  a collaborative workshop process to evaluate backsliding and penalty issues. The June 12, 2000 

Procedural Order directed Staff to file proposed findings of fact and conclusions of law after the 

conclusion of the uorkshops. The parties it’ere directed to til? additional 01’ rcxised findings n n d  

conclusions within ten days of Staff filing its proposed findings. Staff then files a Final 

Recommended Report. For undisputed items, Staff submits its Report to the Commission for 

’ Application of Bell Atlantic New York for Airthorrxtion Under Section 271 of thc2 Coinmitnictrtionr Act to Provide I n -  
Region, Inter-LATA Service in the State of New York, Memorandum Opinion and Order, CC Docket 99-295, at para 433 
(December 22, 1999) (“Bell Atlantic New York Order”) 
’ Id. at para. 433 
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consideration at Open Meeting. For disputed items, Staff submits its Report to the Hearing Division, 

with a procedural recommendation for resolving the dispute. 

8. In September 2000, Qwest submitted a modified Performance Assurance Plan 

(“PAP”) that was patterned after the PAP submitted by Southwestern Bell for the State of  Texas and 

approved by the FCC. 

9. A total of seven workshops on Qwest’s Arizona PAP were held in 2000 and 2001. 

The first workshop took place on July 13, 2000 at the Commission’s offices in Phoenix. Present at 

the workshop were Commission Staff and Commission consultants Doherty & Company (“DCI”), 

Qwest, Alltel, GST, WorldCom, Inc. on behalf of its regulated subsidiaries (“WorldCom”), Z-Tel, 

SBC Telecom, southwestern Bell Telecom, Eschelon Telecom, Inc., Electric Lightwave, Inc. 

(“ELI”), Cox Arizona Telecom, Inc. (“Cox”), e-spire Communications (“e-spire”) and the Residential 

Utility Consumer Office (“RUCO”). 

10. The second workshop on the PAP took place on July 25 and 26, 2000, at the 

Cnmrission’s offices irl Pkenix .  Present either in person or telephonically were Staff, DCI, Owest, 

WorldCom, Z-Tel, Eschalon, ELI, Alltel and RUCO. 

11. The third workshop on the PAP took place on August 22 and 23, 2000 at the 

Commission’s offices in Phoenix. Present either in person or telephonically n ere Staff, DCl, QLvest. 

Worldcom, Z-Tel, Eschalbn, ELI, SBC Telecom, Southwestern Bell Telecom. PacTel. Alltel, RUCO. 

and Kelley Drye & Warren LLP. 

12. The fourth workshop on the PAP took place on October 17 and 18, 2000, at Qwest‘s 

offices in Phoenix. Present were Staff, DCI, QLvest, WorldConi, Z-Tel, and SBC‘ Telecom. Cox and 

e-spiie were present telephonically on the first day of the workshop. 

13. The fifth Workshop on the PAP took place QII December 1s and IO. 3000, at the 

Present were Staff, DCI, Qwest, WorldCoT, Z-Tel, SBC Comixission’s offices in Phoenix. 

Telecom, Covad and RUCO. 

14. The sixth Workshop on the PAP took place at HelvlPtt Pacl\ard’s (“HP”) offices in 

Present were Staff, DCI, Qwest, LVorldCom, Z-Tel, SBC Phoenix on February 5 and 6. 2001. 

Telecom, Sprint Communications Company (“Sprint”) and the U. S Department of Justice. 

3 
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15. The seventh and final Workshop on the PAP took place at HP’s offices in Phoenix 01 

4pril2 and 3,2001. Present were Staff, DCI, Qwest, WorldCom, Z-Tel, and SBC. Cox participatec 

elephonicall y. 

16. During the fifth PAP Workshop, the parties agreed that the PAP approved by the FCC 

n SBC Telecom, Inc.’s 271 Application in Texas would be the foundation for Qwest s PAP i r  

Qrizona. Throughout the Workshop process, Qwest revised and modified its proposed PAP. Or 

May 10, 2001, Qwest, and WorldCom and Z-Tel jointly, filed Briefs on the remaining disputec 

ssues. Qwest and WorldCom filed Reply Briefs on May 24,2001. 

17. After the Arizona Workshop process had concluded, Qwest modified its PAP during 

4 ,he Regional Oversight Committee (“ROC”) Workshop process. Qwest discussed the changes in 

Reply Brief and offered to include the ROC changes in the Arizona PAP. 

18. On July 6, 2001, Qwest filed a revised Arizona PAP based on changes made in the 

ROC. A copy of Qwest’s proposed July 6, 2001, PAP IS attached hereto as Exhibit A, and 

incorporated herein by reference. 

19. 

20. 

WorldCom filed a Response to Qwest’s Revised FAP on July 26,2001. 

On October 29, 2001, Staff filed its Proposed Staff Report on Qwest’s Performance 

Assurance Plan (“Proposed Findings”). 

(I 21. WorldCom and Qwest filed Comments on the Proposed Findings on November 

2001 and November 9, 2001, respectively. 

22. On December 24, 2001, Staff filed its Final Report on Qnest’s Performance 

Assurance Plan (“Final Report”). A copy of the Final Report IS attached hereto as Exhibit  B. and 

incorporated herein by reference. 

23. 

24. 

On January 8, 2002, Qwest and WorldCom filed Coniiiients on Staffs Final Report 

No party requested a IiLsring on disputed issues. We find the record sufficiently 

developed to resolve the disputed issues relating to the PAP. 

PAP Structure 

25. Qwest’s proposed July 6, 2001 PAP is a two-tiered self-executing plan Under the 

terms as proposed by Qwest: 
64888 
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0 CLECs receive Tier I payments if Qwest does not provide parity between the 

service it provides to the CLECs and that which it provides to its retail customers or if 

Qwest fails to meet applicable benchmarks. 

0 Qwest makes additional Tier I1 payments to a dedicated reserve account at Qwest 

for expenditures within p,e-determined parameters established by the Commission if 

Qwest fails parity and benchmark standards on an aggregde CLEC ’lasis. 

e Performance measurements are given different weightings (high, medium, low) to 

reflect relative importance. 

e Payment is generally on a per occurrence (a set dollar payment times the number 

of non-conforming service events); for performance measurements which do not lend 

themselves to per occurrence payment, payment is on a per measurement basis (a set 

dol 1 ar payment). 

e The amount of Tier I payment also depends on the number of consecuti\.e months 

of non-compliant performance (payments escalate the longer the duration of the non- 

conforming performance). 

0 Qwest‘s proposed Tier I dollar payments are set forth in Table 2 of the PAP: 

Table 2: Tier I Payments to CLECs 
Per Occurrence 
Measurement Group Month 1 Month 2 Month 3 Month 1 Month 5 Month 6 and 

each following 
High $150 $250 $500 $600 $700 $800 
Medium $75 $ 1  5 0  $300 5400 $500 $600 
Low $25 $50 $100 S200 $300 $400 

Per MeasureiCap 
Measurement Group Month 1 Month 2 Month 3 Monih 3 Month 5 Month 6 and 

High $25,000 $50,000 $75,000 S 100.d00 $1 25,000 $ 150,000 
Medium S 10,000 S20,OOO $30,000 S10.000 S50.000 S60,OOO 
Low $5,000 $10,000 $15,000 $20,000 $25,000 $30,000 

each following 

0 The PAP relies on statistical scoring to determine whether any difference between 

CLEC and Qwest performance results is significant (not attributable to simple random 

variation). Qwest proposes using a modified “Z-test” to evaluate the difference between 

5 
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two means (for example, Qwest and CLEC service or repair intervals) or percentages 

(Qwest and CLEC proportions) to determine if there is parity. 

Performance measurements that have no Qwest retail analogue use benchmarks, 

which are evaluated using a “stare and compare” method without fbrther statistical 

analysis; that is, if the benchmark is 95 percent or better, Qwest performance results must 

be at least 95 percent to meet the benchmark. 

Performance measurements have been given precise definitions, called 

Performance Indicator Definitions (“PIDs”), that specify the unit of measure, the data to 

be utilized in the measurement, and the standard. Qwest included 32 measurements in the 

PAP. The PIDs, their weightings and their classification as Tier I or Tier I1 ar: set fo 

in Attachment 1 to the PAP. 
a 

Payments to CLECs or the dedicated reserve account at Qwest are to be made i n  

the month following the due date of the performance report. 

There is a cap on total payments made during a calendar year equal to 36 percent 

of Qwest’s “net local revenues”. 

The PAP does not become effective unless and until Qwest receives Section 271 

authority from the FCC for Arizona. 

a ’ Disputed Issue No. 1 - Additional PIDs 

CLECs want Qwest to include PIDs PO-6, PO-7, PO-8 and PO-9 in the Arizona PAP 

PO-6 measures “Work Completion Notification Timeliness” and is intended to evaluate the 

5meliness with which Qwest issues electronic notification to CLECs that prot isioning work on an 

xder  has been completed and that service is available to the customer. PO-7 measures “Billing 

Completion Notification Timeliness” and is intended to e\. alu‘itc dit: time’iness u i th v. hich electromc 

billing completion notifications are transmitted to CLECs, by focusing on the percentage of orders 

that are transmitted to CLECs or posted in the billing system for Qwest retail within five business 

days. PO-8 measures the “Jeopardy Notice Interval” and e\.aluates the timeliness of jeopardy 

notifications, focusing on how far in advance of original due dates jeopardy notifications ai, provided 

to CLECs (regardless of whether the due date was actually missed). PO-9 measures “Timely 

6 
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Jeopardy Notices,” measuring the extent to which Qwest notifies customers in advance of 

jeopardized due dates when original due dates are missed. 

27. In its July 2001 Revised PAP, Qwest agreed to treat PO-6 and PO-7 as a “family”. 

PO-6a and PO-7a, PO-6b and PO-7b, and PO-6c and PO-7c would become three families composed 

of two sub-measures. If Qwest misses both sub-measures in a family, then Qwest would pay a 

penalty on whichever sub-measure would result in a higher payment. Qwest agreed to include PO-8 

and PO-9 individually. 

28. The CLECs participating in the ROC agreed to Qwest’s proposal. In its Response to 

Qwest’s July 2001 Revised PAP, WorldCom states that it  agrees with Qwest’s proposal in Arizona. . 

29. Staff recommends that PO-6 and PO-7 should be included as a family and PO-8 and 

PO-9 should be included individually. 

30. The parties have resolved this dispute reasonably. We approve the negotiated 

szttlement of this issue. Some of these changes appear to be reflected already in  the July 6, 2001 

PAP. To the extent it has not yet done so, Qwest should revise its PAP to reflect these agreements. 

31. In its January 8, 2002, Comments, WorldCom states that measures hdve been 

developed for OP-17, MR-11 and MR-12 and that Qwest has agreed to add these measurements to 

Tier I High and Tier I1 Medium. WorldCom states these me‘isurements should also be included in 

the Arizona PAP. 

32. It appears Qwest has agreed to import these measures to Arizona, and should revise its 

PAP to Include them. 

Disputed Issue No. 2 - Change llanagement 

33. Qwest has proposed two diagnostic Change Management measures for its Arizona 

PAP: PO- 16 (“Timely Change Management Notifications”) and GA-7 (“Timely Outage Resolution 

Following Software Releases”). Ini,lally, Qwest 

proposed that these measures be included in the PAP at the six-month review. Subsequently, Qwest 

agreed to include these measures once the parties adopt standards. QLvest proposes that these 

measurements be classified as Tier I1 with a High :dnkirsg gi\ en to payments. 

Diagnostic measures do not incur penalties. 

34. WorldCom and Z-Tel do not believe that Qwest’s proposed Change Management 

64888 
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measures are sufficient. These CLECs urged that additional Change Management measures shoulc 

be included in the Anzona PAP: a PID for “Sohare Validation” that ilrould measure if the test deck 

Qwest provides to the CLECs is an accurate reflection of real world scenarios, RQ-3 ‘‘Releast 

Quality” that would measure the number of software releases that require changes or retraction within 

14 days of their implementation, and PO-19 “Stand Alone Test Environment” (“SATE”) 

Furthermore, WorldCom argues the GA-7 Change Management measure should not be diagnostic as 

Qwest proposes, but rather should be a benchmark measure that requires 100 percent compliance. 

35.  Staff recommends that PO-16 and GA-7 should be included in the PAP prior to the 

six-month review and prior to Qwest filing its 271 application with the FCC. Staff believes that both 

of these measures should be included as more than just diagnostic measures, and should h 

benchmark standards and penalties imposed for non-compliance. The parties have agreed to 

standards for these measures. The GA-7 standard allows one miss for volumes between 1 and 20, and 

a 95 percent benchmark for volumes greater than 20. Under PO-16, for volumes between one and 

ten, Qwest will be allowed one miss, and for volumes greater than ten, the benchmark standard is 

92.5 percent. Staff concurs with both measurements arld agrees with Qwest that these measures 

should be classified as Tier I1 with a High payment ranking. 

Q 

36. Staff agrees with WorldConi that the PO-19 SATE measurement be included in the 

PAP, and recommends that if the parties are not able to develop a standard for this measure before t 

effective date of the PAP, then PO-19 should be diagnostic, and reviewed at the six-month PAP 

re\ iew. On or about April 3, 2002, Staft‘issued a resolution of tlic impasse regarding PO-19, and S C ~  

the standard at 95 percent. 

I I  

37. We agree with Staff that PO- 16 (Timely Change Management Notifications), PO- 19 

(SATE) and GA-7 (Timely Outage Resolution Following Softn x e  Releases) should be ;nclitded in 

the PAP with associated penalties for non-compliance. Because the measurement is not yet 

developed for Worldcom’s proposed “Software Validation”, RQ-3 (Release Quality), we find that this 

measure should be evaluated for possible inclusion at the siu-month PAP review. In addition, 

because i t  is a newly developed PID, PO- 19 should be re-evaluated at the six-month review. 
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Disputed Issue No. 3 - Root Cause Analysis 

38. This issue focuses on when Qwest will perform an investigation of the root cause for 

missing a benchmark. 

39. Initially, Qwest stated that it would investigate consecutive two-month failures for 

measures at the Tier I1 level. Qwest argued that because CLEC volumes in Arizona are low, root 

cause analysis at the Tier I level is not warranted. 

40. WorldCom and 2-Tel argue that a root cause analysis is warranted when a measure is 

missed for three consecutive months or for two consecutive months at a mean difference of at least 25  

percent. Further, they argue the Commission should have the ability to perform a root c a s e  analysis 

at any time it deems necessary. 

4 1. Because CLECs are most vulnerable when entering a new market, Staff recommwcis 

that Qwest perform root cause analysis on a CLEC aggregate basis for Tier I after two consecutive 

months of failure on a performance measure. Staff further states that Qwest should investigate 

Zonsecutive two-month failures for measures at the Tier I1 level, and when an individual CLEC 

requests a root cause analysis. Staff also believes the Commission should be able to request root 

Zause analysis at any time it deems necessary. Staff asserts that the root cause analysis should 

identify the cause of the failure and its proposed solution, and that the results should be provided to 

the Commission and all CLECs. 

42. In its Comments to Staffs Proposed Findings, Qwest agreed to supply root cause 

:onclusions to all CLECs as long as confidential and proprietary information about Qwest and 

CLECs is not disclosed. 

43. Staff agrees with Qwest that i t  should not be required to disclose confidential or 

proprietary information in its submission of root cause analysis conclusions, and that reports should 

be issued in a redacted format when appropriate. In response to WorldCorn’s request that Qwest file 

root cause information in this proceeding, serve all parties and post the information at a specified 

location, Staff declined to specify the method Qwest should Lise to notify the parties of its analysis 

conclusions. Staff emphasizes, however, that whatever means Qwest employs, i t  should be easily 

accessible to the CLECs. Staff recommends that Qwest include its proposed method for 

9 DECISION NO. 
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iisseminating the results in its Anzona PAP. 

44. We agree with Staffs recommendations. To encourage comFetition in the state, it is 

mportant that Qwest investigate its failures to meet performance standards and trenchmarks. At least 

nitially, a two-month failure for a performance measure is a reasonable trigger. Qwest should 

xopose a method for disseminating root cause information so that the Commission and all CLECs 

:an have easy access. Qwest should revise its PAP accordingly. 

Disputed Issue No. 4 - K-Table 

45. As a means for correcting the statistical error that allegedly exists in the PAP, Qwest 

had originally proposed utilizing a K-Table. In its July 6, 2001 revised PAP, Qwest eliminated the 

K-Table and proposed in its place that a 1.04 critical value be used for statistical testing for s 

measures relating to LIS trunks, UDITs, resale and unbundled loops for DS-1 and DS-3 when CLEC 
il) 

volumes are 10 or less. For all other statistical testing, Qwest proposed a 1.645 critical value or 

higher depending on CLEC volume. Qwest proposes that its Table 1 apply to both Tier I and Tier I 1  

payments. 

Qwest’s Proposed Table 1 : Critical Z-Value/ Confidence Level 

Sample Size LIS Trunks, UDITS, Resale, All Other Measurements 
Unbundled Loops - DS-1 and 
DS-3 

1-10 ‘1.041 0.8505 1.6451 0.95 
11-150 1.6451 0.95 1.645’ 0.95 
151-300 2.01 0.97 2.0/ 0.97 
301-600 2.7,’ 0.9965 - I  3 n 09(,5 

3001 and above 4 . 3  1 4 3  1 
60 1-3000 3.710.999 3.71 0.9999 

46. A z-test determines if  differences in sample are statistically sigificant. A z statistic 

equal to 1.643 provides a confidence level of 95 percent. This means that approximately 5 percent of 

observations will be statistically diirerent from a statistical perspective even though in reality they are 

not different. Thus, using a z-value of 1.645 to evaluate Qwest’s performance data, five percent of 

the time, the statistics would conclude that Qwest is not proiiding parity senice when in reality i t  is. 

This is Type I error. The CLECs are concerned about Type I1 error, that is, falsely concluding parity 

64888 
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when in fact Qwest has failed a performance measure. Type I1 error is unknown and cannot be 

controlled without affecting Type I error. 

47. In its July 26, 2001 Response, WorldCom asserts that it is more appropriate to use 

critical values of 1.645 (which gives a 95 percent confidence level) for all sample sizes. Worldcom 

states it would favor Qwest’s proposal if the critical value of 1.04 was extended to all services with 

sample sizes between one and ten. WorldCom believes that Type I and Type I1 error should be 

balanced and there is a high probability of committing a Type I1 error when sample sizes are small. 

48. Staff disagrees with the critical values/confidence levels in Qwest’s July 6, 2001 

proposed PAP. Staff explains that under Qwest’s proposal, Table 1 would apply to both Tier I and 

Tier I1 payments. Staff recommends that Staffs modified Table 2 apply to Tier I payments, and that 

for Tier I1 payments a critical value of 1.645 be used in all instances. 

Table 2 - Staffs Modified Critical Value/ Confidence Level 

Sample Size LIS Trunks, UDITS, Re:ale, Ail Other Measurements 
Unbundled Loops - DS-1 and 
DS-3 

1-10 1.04/0.8508 1.64Y0.95 
11-150 1.6450.95 1.64Y0.95 
151-300 2.0/0.97 2.010.97 
30 1-600 2.010.97 2.0/0.97 
601-3000 2.0/0.9 7 2.010.97 
3001 and above 2.010.97 2 .OIL. 97 

Staff believes that critical values greater than 2.0 are inappropriate and that Qwest has not offered an 

explanation as to why such high critical values are appropriate from a statistical perspective. St‘iff 

argues Qwest’s proposed Table 1 discriminates against CLECs that focus on selling high volumes o f  

a particular service. Staff believes that WorldConi’s proposal to utilize a z-score of 1.04 for all 

products when volumes are less than ten unduly penalizes Qwest. 

49. In its January 8, 2001 Comments, Qwest argues that Staff has not cited any record 

evidence that justifies its position for lower critical values in certain cases. Qwest asserts higher 

critical values are appropriate for larger sample sizes because there is more statistical certainty that 

“false misses” will not occur. Qwest explains that i t  de\,elopcd the Critical b‘alue Table in the ROC 

process and agreed to accept a lower (1.04) critical value on a large number of measures in exchange 
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o r  critical values higher than 1.645 in other areas. Qwest believes its compromise proposal is i 

lalanced position and should not be unilaterally modified by Staff. 

50. We believe that Staff’s proposed Table 1 strikes a good and reasonable balanct 

letween the interests of Qwest, the CLECs, and the public. For low volumes of certain importan 

lroducts, there is an approximately 15 percent chance of wrongly concluding that Qwest is no 

xoviding parity. On the other hand, as volumes increase, the confidence level increases up to 9; 

3ercent. This is a reasonable balance since the Tier I penalties that Qwest might pay under the plar 

to low volume CLECs would be minor. Qwest’s proposal, although favorable to CLECs with smal 

volumes of certain services, is unfdir to CLECs at high volumes. To limit the z-score to 2.0 balance5 

the interest of both sides and will better promote competition in the state. We also believe that Sta 

proposed z-value of 1.645 should apply to the Tier I1 payments. Tier 11 payments add extra inccntiL t 

for Qwest to correct performance problems. A 95 percent confidence level for all Tier I1 measures IS 

reasonable. 

@ 

Disputed Issue No. 5 : Penaltv Cap 

5 1. Other states’ PAPS have included a cap on the total percentage of revenues of the local 

provider which can be paid under the PAP in one year. 

52. Qwest’s proposed PAP provides for a cap on total payments under the plan of 36 

“0 percent of net local revenue. 

wholesale service, and furthermore, that the threat of federal enforcement i f  i t  is not complying l v i t l i  

Section 27 1 adds additional incentive to the plan’s payments. 

Qwest argues this percentage I S  adequate incentive to inipr 

5 3 .  LVorldCom and Z-Tel argued that a procedural c L y  rather than an absolute cap shoiiltl 

be established. Under this proposal when the procedural cap of 44 percent of Qwest’s net local 

revenues is reached, a review of Qwest’s performance ivoiild be conducted. The CLECs argue that 

caps on payments undermine the effectiveness of the plan. 

54. Qwest agreed in the ROC to remove the per measurement penalty caps on the 

following PIDs : PO-1 (Pre-OrderIOrder Response Time) , PO-3 (LSR Rejection Notice Interval), 

PO-7 (Billing Notification Completion Timeliness) and NI- 1 (Trunk Blocking), and offers the same 

proposal in Anzona as a possible solution. 

64888 
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55. 

56. 

WorldCom agrees to Qwest’s proposal and that these changes resolve this issue. 

Staff believes that the cap of 36 percent of total Arizona net revenues as calculated in 

Qwest’s ARMIS reports is appropriate. Staff states that if the cap appears to be ineffectual, it can be 

modified during the PAP six-month review. 

57. We believe that a penzlty cap of 44 percent of Qwest’s Anzona net revenues as 

calculated in Qwest’s ARMIS reports is appropriate. If Qwest reaches the CP? within any twelve- 

month period, a hearing shall be conducted to determine if the Cap needs to be adjusted upward and 

if other action should be taken. The hearing will proceed only after proper notice has been given to 

the parties. That annual cap will be determined by Qwest, based on the formula of 44 percent of Net 

Return as set forth in 7 436 and footnote 1332 of the FCC’s December 22, 1999 Memorandum 

Opinion and Order in CC Docket No. 99-295. The annual cap shall be calculated on the first day of 

the month following the annual anniversary of Commission approval of the Arizona 271 Agreement, 

using the most recent publicly available ARMIS data. For purposes of applying the cap, the relevant 

calendar year shall be treated pro rata with Qwest’s ARMIS financial statement. 

Disputed Issue No. 6: Minimum Per Occurrence Penalty 

58. Qwest opposes a minimum penalty amount to be applied to each failure occurrence, 

nrhile CLECs favor minimum per occurrence penalties. 

59. WorldCom proposed a minimum penalty level of $2,500, arguing that small order 

counts will never produce much in the way of penalty payments. I t  argues discrimination against 

CLECs small order counts may be a potent impediment to competition. In its Comments to 

Staffs Proposed Findings, WorldCom cites the Liberty Consulting Report on the QPAP dated 

October 22, 2001, in which Liberty recommends a minimum payment of $2,000 per month for “each 

month in which Owest misses any measure applicable to such CLEC.” ‘.VorldCom also cites the 

Colorado PAP recommendation that called for a minimum per mea.;:ire 1 - p e n t  of $600 for larger 

CLECs or $300 for CLECs with less than 100,000 lines in service in Colorado. 

60. Qwest states that minimum payments are unreasonable and unfair because they result 

in payments in excess of the actual hami to the CLECs. Quest proposed a provision that applies 

minimum penalties to nascent services. Section 10.0 of the PAP provides that when the aggregate 

13 DECISION NO. 64888 
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nonthly volume for certain perfonnance measurements4 for CLECs participating in the PAP is 

letween 10 and 100, and Qwest misses the standard for the qualifying sub-measurement, Qwest will 

nake a Tier I payment to participating CLECs. The payment would be calculated on a CLEC 

iggregate volume of the measurement and apportioned to the affected CLECs based upon their 

*elative share of the service misses. The payment would be subject to a $5,000 minimum. 

61. Staff agrees with Qwest that no minimum penalty should apply except for nascent 

;ervices. Staff is concerned that the level of disaggregation in the PAP could result in multiple 

ninimum payments for a single occurrence. Staff further believes that the penalties in the PAP, 

ibsent minimum payments, are sufficient to encourage Qwest to provide parity OSS service to the 

2LECs. 

?west’s actual performance under the PAP, and the state of competition, would enable Staff to better 

=valuate if minimum payments are necessary. 

v Staff would like to review this issue at the six month PAP review, believing that know 

62. We concur with Staff. The proposed $5,000 minimum penalty for nascent services is 

reasonable at least until we have data concerning Qwest’s actual performance. For each CLEC with 

annual order volumes of no more than 1.200, Qwest shall multiply the number of months in which at 

least one payment would be required to be made to such CLEC by $2,000. To the extent that the 

actual CLEC payments for the year are less than the product of the preceding calculation, Qmest sh,lll 

make annual payments equal to the difference. 0 
Disputed Issue No. 7- Duration Factors 

63. Qwest proposes that penalties should escalate month after month i f  Qwest misses a 

performance measure several months in a row (such escalation I S  referred to as a “duration factor”) 

Qwest proposes that the penalties begin escalating with the second month a measure is missed and 

continue to escalate until the sixth consecutive month it is missed After t k  sixth month, the penaltv 

level will remain constant until the measure is not missed. Qwest argues that after six months the 

payments should not escalate hrther because the six-month penalties already exceed the potential 

financial harm to the CLECs. Qwest believes that with the Tier I PAP payments to the CLECs and 

The qualifying sub-measurements are the UNE-P (POTS), megabit resale, and ADSL qualified loop product 4 

disaggregation of OP-3,OP-4, MR-3, MR-5, MR-7 and MR-8. 

64888 14 DECISION NO. 
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the inclusion of additional Tier I1 payments, Qwest will have substantial incentive to fix non- 

compliant service. Qwest argues that CLECs did not offer evidence of the financial harm they might 

incur from missed performance standards. 

64. The CLECs favor continued escalation beyond the sixth month. They argue the 

percentage increase in remedy amounts from month to month drops after the fourth month and 

beyond. They argue continuous duration penalty escalation discourages repeated non-conformance. 

They assert repeated non-conformance indicates that payment levels are too low and are being treated 

as a cost of doing business. 

65. Staff believes that additional duration factor past the sixth month is not necessary. 

Staff states that if the penalties are not high enough, they can be revised at the six-month PAP review. 

Staff agrees with Qwest’s proposed payment levels for Tier I escalation as set forth below: 

Qwest Tier I Penalty Payment Levels 
Pc,r Occurrence 
Measurement Group Month I Month 2 \lonth 3 Month 4 \lonth 5 

High $150 5250 5500 5600 $700 
bled i um 575 $150 $300 5400 5500 
Low $25 $50 SI00 5200 5300 

Per Measure /Cap 
Measurement Group Month I Month 2 Llonth 3 Month 4 Clonth 5 

High S25.000 I S50,OOO 575,000 s 1 00.000 S 115,000 
Medium s I0.000 520,000 s30.000 S40,OOO S50,000 
Low 55,000 s I0,000 S 15,000 s20.000 S15.000 

Qlvest did not propose an escalation of Tier I1 payments. 

Month 6 and e x h  follo\\in# 

5800 
$600 
5400 

Month 6 RC each fo l lon inz  

s I5U.000 
S60 .ooo 
S30.000 

Staff recommends an escalation of Tier 11 penalty paynents as follows: 

Table 5 :  Staffs Proposed Tier I1 Penalty Payment Le\.els 
Per Occurrence 
Measurement Group Clonth 3 Zlonth 4 Vonth 6 & e x h  folio\\ ing 

High 
Medium 
Low 

$500 $600 
$300 $400 
$200 5300 

$700 
$500 
$400 

Per MeasureiCap 
Measurement Group Month 3 Month 4 Month  6 RC each f o l o \ \ i n g  

Medium 530,000 $40.000 550,000 
Low s20.000 $25.000 $30,000 

High SI5 000 s I00,000 s I75,000 

15 64888 DECISION NO. 
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66. In response to Staffs Proposed Findings, RUCO urged the Commission to consider 

,he Colorado approach to this issue, under which the total per occurrence payment is multiplied by 

wo starting in the second continuous month missing a performance measurement. The multiplier is 

,hree in the third continuous month and escalation continues in this fashion until Qwest meets 

performance standards. 

67. In its January 8, 2002 Comments Qwest opposes applying escalation factors to Tier I1 

payments. Qwest argues the escalation mechanism has not been applied to the Tier I1 payments in 

Texas, Kansas or Oklahoma. Qwest believes that because Staff did not include the escalation in its 

Proposed Findings, it is unfair. Qwest argues that Tier I1 payments are intended to act as 

additional financial incentive for Qwest's wholesale performance, not the only financial incentive. 
0 

68. It is difficult to set penalties that will encourage Qwest to cure service problems 

without having actual experience as a guide. In the initial period of the Arizona PAP, Qliest 's 

proposed escalation of Tier I payments appears reasonable. We believe that the penalties for a 

measurement miss that persists for 3 months and b e y o d ,  indicates a serious problem that Qwest 

should address immediately. Thus, we favor an escalation to the Tier I1 payments to add an extra 

incentive to cure the problem. Consequently, we adopt Staffs proposed schedule for Tier I dnd Tier 

a I1 payments, except we believe Staffs proposal of  Tier I1 should include an escalation factor for 

5"' month of missed performance and that the penalty for the 6'h inonth should be increased 

commensurately. 

69. Given the amount of the payments, the escalation of Tier I 1  payments and sticky' 

duration, the six month cap on escalation payments appears reasonable at this time. We believe the 

penalties and other PAP provisions must be viewed as a whole to determine the reasonableness of the 

plan. Escalating payments with a cap at six months is reasonable, which is not to say some other 

balance between penalty amounts, escalation amounts and duration factors is not also reasonable. In 

future reviews we may want to fine-tune various provision of the plan to better achieve the plan's 

See Discussion on Disputed Issue No. 13 - Sticky Duration, hereinafter. 5 
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goal of encouraging competition in the state. 

Disputed Issue No. 8 - Bill Credits Versus Cash Payments 

70. Qwest proposes to pay PAP penalties to the CLECs in the form of bill credits. Qwest 

agreed to supply detailed statements showing the PAP payment calculations and agreed to accept 

input from the CLECs regarding the design of these statements. 

71. WorldCom advocates cash payments made by the end of the month following the data 

report. 

72. Staff believes that bill credits are an adequate means of administering payments under 

the PAP, and that if in any given month Qwest owes the CLEC more in penalties than the CLEC's 

monthly bill to Qwest, the balance should be paid by check. Staff further recommends that each 

CLEC should receive a statement from Qwest detailing the source of the PAP payments the CLEC 

received. Staff concurs with the CLECs that Qwest should remit payment by the end of the month 

following the data report and that if Qwest does not remit payment in a timely fashion (after a 5-da); 

grace period) then Qwest should be liable for interest on the past due amount at twice the one-year 

treasury rate. 

73. We agree with Staff that bill credits are a reasonable remittance procedure. If Qwest 

owes a particular CLEC more in penalties than the CLEC owes Qwest, then Qwest shall remit the 

excess penalties by check. Qwest must provide, however, a coinprehensive statement detailing hou 

the penalties are calculated. Qwest should issue the credit by the end of the month (with a five day 

grace period) following the data report and shall be responsible for interest, at twice the one-year 

treasury rate, i f  the credit or other remittance exceed the grace period. Qwest should revise its PAP 

accordingly. 

Disputed Issue No. 9- Penalty Classification 

74. Qwest originally proposed that all measures be classifiec' as Tier I measures unless the 

measures are diagnostic, the measures are parity by design or individual CLEC results are not 

reported for those measures. Qwest states that CLECs did not request that AG-3, GA-4, MR-4, MR- 

10 and OP-7 be included for Tier 1 classification. Qwest states the ranking (or weighting) of the 

performance measurements is based on the importance of the measures, and is consistent with SBC's 
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assign one rank to a measurement with sub-measurements of varying importance. 

77 .  Staff does not agree with Qwest’s ROC proposal to shift penalty amounts from Tier I 1  

a to Tier I, which would be the result of shifting measurements from a High to a Medium ranki 

Staff believes that measurements OP-3, OP-4, OP-5, OP-6, MR-7 and MR-8 should continue to have 

’AP in Texas. 

75. Qwest makes the same offer in Arizona as it did in the ?.3C concerning penalty 

4assification. Qwest changed the following Tier I measures to “High”: OP-8, OP-13, MR-3, MR-5, 

rid MR-6. Purportedly, CLECs accepted those changes in the ROC. Qwest proposed to change the 

ank of the following Tier I1 measures to “Medium”: OP-3, OP-4, OP-5, MR-7 and WP-8. The 

:hange in ranking was in response to staff members of the public utility commissions from states 

*epresented in the ROC to increase Tier I payments and lower Tier II payments. CLECs did not 

76. WorldCom argues that all Tier I measures should also be classified as Tier 11, except 

Fcr GA measures. WorldCom also believes that all performance measurements should be given the 

same rank, as any classifying and ranking procedure is Filhjective. WorldCom argues measurement 

ranking is difficult as the importance of various measures may change over time and it is difficult to 

a High ranking. Staff asserts that Tier I1 payments are important incentives to promote the goals of 

Section 271 when CLEC volumes are too low to generate significant Tier I pa>ments. 

78. In its January 8, 2002 Comments, Qwest explains that its offer to reclassify certain 

Tier I and Tier I1 measures was in response to Staff preferences for higher Tier 1 payments and n a s  

conditional. Qwest notes that Staffs recommendation merely accepts the first half of the offer and 

rejects the second. Qwest states this cherry-picking is unfair. 

79. Qwest’s argument appears based on its position that because it  is voluntarily entering 

in the PAP it can determine its terms. We believe that the PAP is an important component in our 

decision whether to recommend Qwest’s Section 271 approval to the FCC. Our goal is to establish 
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jerformance measures and financial incentives to encourage Qwest’s compliance with the 1996 Act. 

Zonsequently, we believe that the Commission should have the final word on the Plan’s structure and 

ems. We find that Staffs recommendation to strengthen both the Tier I and Tier I1 incentives by 

Aassifying certain measurements to High is reasonable, and should be adopted. 

Disputed Issue No. 10 - Severity Factors 

80. CLECs advocate including a severity factor in the PAP, whereby Qwest would pay 

nore based on the severity of the miss (for example, the penalty would be greater if Qwest missed 

xovisioning a service by ten days than if it missed by only one day). Qwest opposes including 

;everity factors. 

8 1. Qwest believes that the Tier I penalties are sufficient to compensate CLECs, and there 

s no evidence of harm to CLECs specifically due to missed standards. 

82. The CLECs believe that Qwest’s plan does not adequately take into account the 

;everity of poor performance. 

83. As a cTrrpromise, Qwest proposes that as Qwest’s performance further deviates from 

he standard set in the PAP, Qwest would make Tier I1 penalty payments. Qwest claims the CLECs 

n the ROC proceeding agreed to this solution. 

Table 6:Qwest’s Severity Factor ROC Proposal 

Measure 

SA-l,2,3,1,6 

PO- 1 

PO-2MR-2 

84. 

Performance Relative 
Benchmark or Parity 

l o b  or loner 
> 1% to 3% 
>3% to 5% 
>5 90 

2 seconds or less 
>2 seconds to 5 seconds 
>5 seconds to 10 seconds 
> 10 seconds 

1 % or lower 
>1% to 3% 
>3% to 5% 
>5% 

to Tier I1 Payment per Month 

s 1 .ooo 
s 10,000 
s20.000 
s 3 0 ~ 0 00 

s 1,000 
$5,000 
s 10,000 
$15,000 

$1,000 
$5,000 
$10,000 
S 15,000 

WorldCom agreed to Qwest’s ROC proposal, and clarifies that Qwest has agreed to 
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brovide Tier I1 payments for these measures each month, rather than after three months. 

85. Staff agrees that Qwest's ROC proposal for seventy factors is appropriate. Stafi 

ecommends that the PAP should explicitly state that these performance measures will be weightec 

iccording to their number of occurrences. Staff did not believe that additional severity factors arc 

iecessary, and could result in undue CLEC reliance on penalty payments. Staff notes that if penaltj 

iayments are not sufficient, they can be revisited at the six-month review of the PAP. Staff furthei 

*ecommends that the Tier I1 severity payments contain an escalation factor. Staffs proposed Tier I1 

'enalty Payments as follows: 

Staffs Proposed Table 7 - Tier I1 Fenalty Payment Levels for Measurements in Table 6 

deasure 

;A-l,2,3,4,6 

'0- 1 

3 P - 3 4 ~  R-2 

86 

Performance Relative to 
Benchmark or Parity 

1 % or lower 
> I96 to 3% 

3V, to j ? / ,  

> j 4;, 

Month 

5 1,000 
5 10,000 
520,000 
S30.000 

2 seconds or less 
> 2 seconds to 5 seconds 

> I O  seconds 
5 seconds to I0 seconds 

$1,000 
S5,000 
5 I0,000 
5 15.000 

s I .000 
95,000 
5 10,000 
S 1 j3000 

Month 2 

5 1,500 
515,000 
525.000 
935,000 

$1,500 
$ I0,000 
$ 1  5,000 
920,000 

5 1.500 
9 10,000 
S 15,000 
s20.000 

Month 3 

52,000 
S?0.00~l 
S 3 0.000 
s40,oou 

52,00C 
$ 1  5,000 
520,000 
525.000 

s3.0r)o 
S I5 ,OOO 
s20,oou 
S25.OOi~ 

Month 4 

9 , 5 0 0  
525,000 
s35,ooo 
S35,OOO 

$2,500 
520.000 
525,000 
530,000 

53.500 
szo.000 
S25,OOO 
s3o.ooo 

Month 5 

53,000 
530,000 
s40.000 
$5 0,000 

$3,000 
$25,000 
S30,OOO 
S35,000 

S3.000 
S?j.OOI) 
S30,000 
535,000 

Month 6 
& each 
following 

$3,500 
5 3 5,000 
545,000 
555,000 

$3,500 
$30,000 
535,000 
540,000 

S3,500 
S30,000 
535,000 
540.000 

In its January 8, 2002 Comments, Qwest criticizes Staff's proposed Table 7. Qwest 

generally opposes escalation factors of Tier I1 payments. Qncst asserts that Staff's proposal for 

escalation is complex and presented for the first time in its Final Report. Qwest claims the-e are 

inconsistencies with Staffs proposal, such as using GA series PIDs, which are regional and not state- 

specific to subject Qwest to additional penalties in Arizona. 

87. Staff introduced its recommended escalated severity payments for the first time in its 

Final Report. Although we are not opposed to the concept, lve are not able to evaluate Qwest's 

criticisms concerning specific PIDs without further comments from the parties, and therefore will not 
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adopt it now. Staffs proposal is complex and we believe should be evaluated further for possible 

inclusion in the Plan at the six month review. 

Disputed Issue No. 11 - Audits 

88. Qwest proposes that an on-going monitoring program of the PIDs be adopted in lieu of 

a comprehensive annual audit. Under Qwest’s proposal, an aildit of Qwest’s financial systems would 

be initiated after one year of operation under the PAP, and another financial a11 li t  would commence 

no later than 18 months following the initiation of the first audit. Qwest would choose the auditor or 

the Commission could conduct the audit. Qwest would cover the costs of the audit. 

89. Under Qwest’s proposal, an independent audit may be conducted for reporting or 

payment disagreements between Qwest and CLECs. .4ny under- or over-payments would be 

corrected following the audits, with interest payable at the one year U. S. Treasury rate. The party 

found responsible for the deficiency would cover the cost of the audit. The issue must be less than 12 

months old when the audit begins. Each CLEC can reque,ct a maximum of two PIDs be investigated 

per audit and CLECs are limited to two audits per year. Additional monitoring would focus on key 

areas identified in the initial audit as requiring additional monitoring. 

90. WorldCom and Z-Tel refer to the five step process established in the Colorado Dra‘t 

PAP Report, and propose a sixth step. Qwest would be responsible for the first three steps of the 

following audit process: ‘ 

(a) Qwest should store all performance measurement data i n  easy to access electronic 

fomiat for three years, and in archive format for three additional years. Qwest may not change its 

perfomiance measurement and reporting system unless the COIIII~IISSIOII appro\ es i t  i n  ad\ ance. 

(b) During the first two years of the PAP, Qwest should be subject to periodic 

All issues must be specialized audits that focus on performance identified in the initial audit. 

corrected before the audit is closed. 

(c) At annual audits for the first three years of the PAP, and at intervals to be 

determined by the Commission thereafter, the audit should evaluate the accuracy of the measures, the 

measures responsible for producing 80 percent of the penalties paid by Qwest over the prior interval, 

and evaluate whether Qwest is accurately evaluating which, if any, requests for performance can be 
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roperly excluded fiom its wholesale performance requirements. 

(d) CLECs can request a third-party “mini-audit’’ of Qwest’s wholesale measurement 

ystems. Qwest would pay for half the cost and the remaining costs would be split among the CLECs 

:questing the mini-audit, unless Qwest is found to have materially misrepresented data, in which 

ase Qwest would pay for the entire cost. Each CLEC wculd be limited to auditing three single 

neasuredsub-measures or one domain area (preorder, ordering, provisioning, maintenance, or 

billing) during an audit year. 

(e) The Commission retains the right to perforni an audit, with the assistance of an 

,utside auditor, if the Commission chooses to examine any aspect of Qwest’s wholesale perfomiance 

It any time it deems warranted, such audit to be paid for with Tier I1 penalties maintained in a s 

und. 
Y 

(0 CLECs add that Qwest should adopt a change management proccss with input 

?om CLECs to ensure that metrics can be replicated by the auditor. The CLECs advocate that i f  the 

iuditor is unable to replicate a metric due to poor change control or missing data, Qwest should be 

;ubject to the same penalty as if the metric had been missed (including duration remedies if multiple 

nonths cannot be replicated). 

9 I .  Staff believes that Qwest’s monitoring proposal is sufficient in light of the six-month 

Y peview of the PAP, and that the CLECs’ proposal would be too onerous. Staff further believes tha 

rather than Qwest should select the auditor/monitor, and that the Commission should be able to 

:onduct an audit at any time. 

92. Qwest argued that it n.ould be beneficial for .4ri/ona to be in\ol\ed 111 a tnulti-stcite 

audit effort. Qwest also opposes Staffs recommendation that the Commission be able to conduct, or 

order, an audit at any time, because this would undermine the p q o s e  01’ par t ic ipat in~ i n  the m u l t i -  

state audit program which is io reduce costs and the burdens of responding to multiple audits. 

93. Staff does not oppose participating in a multi-state audit effort if the terms of the 

auditing procedure are favorable to the Commission, however. Staff btlieves the Commission should 

be able to withdraw from such program if the procedures do not meet Arizona’s needs anu to conduct 

its own audit at any time. 
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94. Staffs position is reasonable. Qwest's proposed audit procedures appear sufficiently 

rigorous to ensure Qwest is providing valid data and complying with the terms of the PAP. CLECs 

are able to initiate audits. We believe, however, that Arizona must be able to initiate its own audit of 

Qwest's performance whenever it believes such undertaking is in the public interest. There are times 

when the interests of Aizona may be different &om those of the CLECs or the interests of other 

states. We further agree with Staff that the Commission should retain the ability to choose, or at least 

approve, the auditor. Staff states that it will review the PAP auditing provisions in its six-month 

review. In the meantime, we believe that Section 15.0 of the PAP relating to audit procedures should 

provide that the auditor will be subject to Arizona Corporation Commission approval, and paid for by 

Qwest. The Commission should also retain the ability to conduct its own audit or engage the services 

of a third-party auditor if Staff determines that it would be in the public interest. Although we 

believe the audit procedures as currently proposed by Qwest and Staff are adequate, we believe that 

the CLECs' position that Qwest not be able to change the performance measurements and reporting 

system unless the Commission approves it  in advance is also important and should be explicitly 

stated in the PAP. 

Disputed Issue No. 12 - Tier I1 Payments 

95. In its Opening Brief, Qwest states that Tier I1 pajnients should revert to i t  and be used 

to extend telephone service in Qwest's territory and to extend Qwest's senice territory into new 

areas. 

96. The CLECs argue that Qwest should not receive Tier I1 payments or benefit from 

these payments. CLECs argue the Tier I1 payments can be used for administering the PAP and to 

audit PAP processes. WorldCom states that all measurements (except GA measurements) should be 

classified as Tier 11. 

97. Staff believes that Tier 11 payments should not revert solely to Qwest, but should be 

used to further the aim of increased competition in Arizona. Staff recommends that Qwest's 

payments under Tier I1 should be used to: 1) cover the Commission's additional costs of auditing 

performance under the PAP; 2) hire consultants to monitor post-entry compliance; and 3) cover 

Commission costs arising from dispute resolution and to encourage improvements in Qwest's 

23 
64888 

DECISION NO. 



1 

2 

3 

4 

5 

6 

I 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

DOCKET NO. T-00000A-97-0238 

wholesale service quality tariff in both federal and state proceedings. Staff states that if the Tier I: 

) amen t s  exceed what is necessary to cover the above costs, Qwest shall deposit the balance to thc 

4rizona State Government’s general fund. Qwest and Staff shall work cooperatively to develop ar 

iuditing/accounting mechanism to ensure the proper use of these Tier I1 payments. 

98. We agree with Staff and the CLECs that the Tier I1 payments should not benefil 

?west, but rather should be used to offset the costs of administering the PAP and furthering the goal 

Df increased competition in Arizona. Returning the payments to Qwest diminishes the incentive they 

are intended to promote. 

99. We also agrec with Staff that the three month trigger for Tier I1 payments is 

reasonable. We are reserving judgment on Staffs proposed Table 7 at this time, however, we b e h a  

the payment amounts we approve herein are reasonable when reviewed in their entirety. We note that 

we may alter this provision at the six-month review. 

Disputed Issue No. 13 - Sticky Duration. 

100. The term “sticky duration” refers to escalated penalty levels “sticking” in place until a 

certain time at which Qwest is deemed to merit penalty level reductions to initial levels. Initially, 

Qwest opposed sticky duration while the CLECs favored it.  

101. Qwest argued that i t  has not been proven in the telecommunications industry tha t  

repeated failures demonstrate a need for higher penalty levels, and stated that no FCC-approved P.,@ 

includes such a provision. 

102. The CLECs argued that severity and duration factors provide necessary incentives to 

improve performance. They believe that tuo  or three months of compliant performance is necessiir) 

before allowing the payment level to return to initial levels 

103. In the ROC process Qwest agreed to a specitic concept of “sticky duration” and 

proposes that the same concept be adopted in Arizona. Lnder this proposal, if Qwest meets a 

measurement, then the penalty payment reverts downward one month after compliance for one 

month. Thus, if Qwest has four months of failures for one measure, Qwest is responsible for the 

payments at the month four level in Table 8. If Qwest meets the measurement standard in the fifth 

month, the penalty payment would be zero. If the next monttl Qwest again mlssed the performance 
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standard, the penalty payment would be at the month three level. 

Qwest Tier I Penalty Payment Levels 
Per Occurrence 
Measurement Group Month 1 Month 2 Month 3 Month 4 Month 5 Month 6 & each following 

High $150 $250 $500 $600 $700 $800 
Medium $75 $150 $300 $400 $500 $GOO 
Low $25 $50 SI00 $200 $300 $400 

Per rneasure/Cap 
Measurement Group Month I Month 2 Month 3 Month 4 Month 5 Month G & each following 
High $25,000 $50,000 $75,000 $100,000 $125,000 $150,000 

$60,000 
Low $5,000 s I0,OOO $15,000 $20,000 $25,000 $30,000 
Medium $ 10,000 $20,000 $30,000 $40,000 $ 5 0,000 

104. WorldCom agrees with Qwest’s proposal to have payment levels adjusted downward 

one month after compliance for one month, but does not agree to the proposed payment levels. 

WorldCom opposes the limit of six month on payment escalation. 

105. Staff supports Qwest’s sticky duration proposal. Staff further recommends that 

Qwest’s proposed concept of sticky duration apply to Tier 11 payments. 

106. We agree that the proposed sticky duration concept is reasonable. We also believe 

that the sticky duration concept should apply to Tier I1 payments. To have penalties step down 

gradually adds incentive to Qwest to make long-term solutions to performance misses. We adopt 

Staffs recommendation concerning the six-month limit on penalty increases at this time because the 

penalty provisions at that level are significant and because we retain the ability to adjust the penalty 

payment amounts at the six-month review and thereafter. 

Disputed Issue No 14 - Plan Limitations 

Section 13 of Qwest’s proposed PAP contains several legal limitations. 

Section 13.1 states that the PAP will not go into effect unt i l  after @vest recciLes 

approval of its 271 application with the FCC. The CLECs oppose this qrovision and want the PAP to 

go into effect at the time the Commission approves it regardless of the status of the FCC application. 

They assert having the PAP go into effect prior to Section 271 approval will allow the Commission to 

evaluate its effectiveness. 

107. 

108. 

109. Qwest asserts that the FCC has stated clearly that the purpose of a performance 
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ssurance plan is to prevent backsliding once the RBOC obtains approval. 

110. Staff concurs with Qwest's position on Section 13.1 and recommends that the 

iffective date of the PAP should follow FCC approval. 

11 1. We concur with Qwest and Staff. The purpose of the PAP is to prevent backsliding 

mce Qwest obtains Section 271 approval. 

112. Section 13.2 states that Qwest will not be liable for Tier I damages to a specific CLEC 

inti1 the Commission approves an interconnection agreement that incorporates the PAP. 

113. The CLECs believe that they should be able to opt into the PAP as soon as the 

Zommission approves the PAP and do not want to go through the process of amending their 

nterconnection agreements. a 
114. Qwest states that CLEC opposition is unfounded as the FCC orders for Kansas, 

3klahoma and Texas indicate that the PAP is part of standard interconnection agreements in those 

states. 

115. Staff disagrees with Qwest's position on Section 13.2, and supports the CLECs' desire 

to opt into the PAP as soon as it goes into effect, without having to amend the CLECs' current 

interconnection agreement. Staff states that the Arizona OSS test has demonstrated that obtaining an 

amendment to an interconnection agreement can be a lengthy process. Staff recommends that 

0 interconnection agreements need only be filed with the Commission and do not need to be appro\ 

in order for the CLECs to opt into the PAP. 

1 16. We agree with Staffs recommendation. To avoid delay and encourage Qbvest's 

adherence to performance standards, CLECs that have filed intcrconnection agreements should be 

able to opt into the PAP by filing written intent to do so without waiting for further Commission 

action. 

117. Section 13.3 indicates PAP penalties will not be paid if measurements were missed 

due to force majeure events. The CLECs initially believed Qwest's definition of force majeure was 

too vague and that existing SGAT language (Section 5.7) defining force majeure should be used in 

the PAP, or at least cross-referenced. WorldCom also argues that the force majeure language should 

not apply to parity measures and that the language from the Colorado final PAP report is more 
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appropriate. 

118. Qwest proposes a definition of force majeure that is similar to, but not identical to the 

one WorldCom proposed in its Opening Brief. 

119. Staff recommends Qwest’s inclusion of Section 13.3 force majeure language that 

corresponds to the SGAT language for benchmark standards. However, Staff believes that Qwest 

should not be forgiven for parity misses. Staff further recommends that the PAP clarify that the plan 

will resume in the month following the force majeure event. 

120. We find that the force majeure language in the PAP should more closely mirror that in 

the SGAT in that it should specify that inability to secure products or services of other persons or 

transportation facilities or act or omissions of transportation carriers should be force majeure events 

to the extent any delay or failure in performance caused by these circumstances is beyond Qwest’s 

control and without Qwest’s fault or negligence. We concur with Staff that force majeure language is 

appropriate for benchmark standards, but that force m:jeure events should not excuse parity failures. 

k y  qualifying event zhould affect Qwest and CLECs equally, otherwise, there would be great 

potential for unfair discrimination. Qwest should revise its PAP accordingly. 

121. Section 13.4 states that the fact that Qwest made payments under the PAP cannot be 

used by CLECs as evidence in other proceedings relating to the same perfomiance. The CLECs 

argue the PAP payments are not “liquidated damages” and thus want the reference to liquidated 

damages in Section 13.4 and 13.5 deleted. They argue that Qwest’s conduct underlying its 

performance, including its performance results, is discoverable and may be admissible as evidence. 

They also assert Section 13.4 is too vague. 

122. Qwest argues that it is appropriate to prohibit the use of performance results or 

payments under the plan as an admission of discrimination or of Quest’s liability for claims brought 

cutside the PAP. Qvest states that Section 13.4 does not limit the introduction f performance 

results into evidence in another proceeding, if appropriate. Qwest claims this provision is based on 

language from the SBC Texas PAP approved by the FCC for Texas, OlJahoma and Kansas. 

123. Staff supports Qwest’s position on admission of liability stated in Section 13.4 and 

notes this is the same language approved in the SBC Texas PAP. 
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124. We concur with the CLEC’s that Section 13.4 is vague and ambiguous, and that the 

beference to “liquidated damages’’ should be deleted. The purpose of the payments under the Plan is 

o encourage Qwest’s compliance with the 1996 Act. While we do not oppose the statement that the 

nere existence of the PAP, or that Qwest pays assessments, is not an admission of liability, we do no1 

)elieve that the PAP should foreclose CLECs fkom attempting to prove actual damages in excess of 

he assessments under the Plan. 

125. Section 13.5 states that actual damages from missed performance measures would be 

iifficult to ascertain, thus, the payments made under the plan are a reasonable approximation for 

:ontractual damages. Section 13.5 also states that payments under the PAP are not intended to be a 

Jenalty. The Plan states the payments do not foreclose any non-contractual legal or regulatory cla 

md remedies that may be available to CLECs. 
a 

126. The CLECs assert that the PAP payments are not “liquidated damages” and thus, 

reference to that term should be deleted. 

127. Qwest argues Section 13.5 merely states the y m e n t s  made under the PAP are 

“liquidated damages” and a means by which the parties, in advance of a breach, fix the amount of 

damages that will result therefrom and agree upon its payment. Qwest believes the CLECs’ desire to 

reserve the right to sue for actual damages renders the liquidated damages unenforceable. 

a 128. Staff supports Qwest’s position on liquidated damages in Section 13.5. Staff no 

this is the same language adopted in the Texas PAP. 

129. We agree with WorldCom’s argument that the payments under the Plan are not 

“liquidated damages,” but rather assessments for poor perfoi-iiimce. The reference to “liquidated 

damages” should be removed. Consequently, the first two sentences of PAP Section 13.5 should be 

jeleted. We concur with the statement contained in the Draft Colorado PAP report: “This report 

rejects any suggestion that Qwest’s implementation of a PAP is an option insofar as Section 271 

compliance is concerned.” 

130. Section 13.6 states that CLECs are not entitled to receive payments from both the PAP 

and any other rules, orders, or other contracts (such as interconnection agreements) “iat cover 

payments for the same or analogous performance as the PAP. If CLECs have alternatives to the PAP 
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ivailable, they must choose between the PAP and the available alternatives. 

13 1. The CLECs claim the language referring to analogous performance is too broad. They 

)bject to Sections 13.6 and 13.7 because they do not believe a court would allow for double recovery, 

md that payments made under the plan should be netted out of any other damage claims they could 

Seceive. They assert that restrictions on flouble recovery should only apply to double recovery for the 

;ame acts and that the restriction against double recovery for “analogous” wholesale performance is 

00 vague and will lead to future disputes. 

132. Qwest argues that Section 13.6 simply precludes Qwest fkom paying two penalties €or 

he same performance miss. 

133. Staff supports the CLEC position on payment entitlements stated in Section 13.6. 

Staff opposed including Section 13.6 in the PAP and notes that the Texas PAP does not incltide such 

irovision. Staff states i t  is especially opposed to the vague reference to “same or analogous” 

)er fo rnianc e. 

134. Section 13.6 is overly broad, vague and ambiguous. We find that it should be deleted. 

iowever, we believe that if an existing interconnection agreement requires payments for damages for 

performance miss, and the CLEC opts into the PAP, Qwest should not have to pay twice for the 

same performance miss--once under the pre-existing interconnection agreement and again under the 

PAP. Qwest should revise PAP Section 13.6 to reflect this more narrow prohibition. Qwest shall 

lave the burden of proof of demonstrating that i t  is paying tivice for the same perfomiance miss, and 

may use the dispute resolution procedure i n  Section 5.18 of the SGAT to address such an issue. 

135. Section 13.7 states that Qnest \vi11 not be liable for both Tizr I1  paynients and other 

assessments or sanctions by the Commission that cover the same or analogous performance. The 

CLECs claim the language referring to analogous perfomiance is too broai. Qivest argue 

Section simply precludes Qwest from paying two penalties for the sari:,: perfnrmance miss. 

136. Staff believes the reference in Section 13.7 to “analogous performance” is too broad. 

Staff notes that Qwest’s proposed Section 13.7 reads: 

Qwest shall not be liable for both Tier 2 payments and assessments or 
sanctions made for the same or analogous performance pursuant to any 
Commission order or service quality rules. (emphasis added) 
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md that the comparable SBC Texas PAP provides: 

SWBT shall not be liable for both Tier 2 “assessments” and any otkar 
assessments or sanctions under PURA or the Commission’s service 
quality rules relating to the same performance.” 

Qwest offers to utilize the term “same underlying activity or omission” be used instead 137. 

If Staffs proposed (and Texas’ adopted) “same performance” 

138. Staff rejects Qwest’s proposed modification of Section 13.7. Staff believes there is a 

,slid distinction between PAP penalty payments and Commission performance standards. Staff 

,xplains that for most measurements under the PAP, Qwest is required to deliver parity performance 

Ir face penalties. 

ierformance. These retail/wholesale levels may be above Qwest’s current level of performance 

However, Commission performance standards set retail/wholesale levels of 

itilized in computing parity performance). Staff believes that if Qwest does not meet Commission 

berformance standards it  should be liable for penalties under both the PAP and any Commission 

,erformance standards. 

139. We believe the term “or analogous” is too vague and should be deleted from Section 

3.7. 

140. Tier I1 payments are designed to deter Qwest from backsliding on its Section 271 

:ompliance. It is inappropriate to limit our ability to address senice quality issues for non-271 

)urposes. Thus, we believe Section 13.7 of the PAP is overly broad and should be deleted. QLvest 

;hould revise its PAP accordingly 

141. Section 13.8 provides: 

Whenever a Qwest Tier I payment to an individual CLEC exceeds $3 
million in a month, or when all CLEC Tier I payments in any given month 
exceed the monthly cap (section 1 l.O), Qwest may commence a show 
cause proceeding. Upon timely commencement of the show cause 
proceeding, Qwest must pay the balance of payments owed in excess of 
the threshold amount into escrow, to be held by a third-party pending the 
outcome of the show cause proceeding. To invoke these escrow 
provisions, Qwest must file with the Commission no later than the due 
date of the Tier-1 payments, an application to show cause why it should 
not be required to pay any amount in excess of the procedural threshold. 
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Qwest will have the burden of proof to demonstrate why, under the 
circumstances, it would be unjust to require it to make the payments in 
excess of the applicable threshold amount. If Qwest reports 
nonconforming performance to a CLEC for three consecutive month on 20 
percent or more of the measurements reported to the CLEC and has 
incurred no more than $1 million in liability to the CLEC, the CLEC may 
commence a similar show cause proceeding. In any such proceeding the 
CLEC will have the burden of proof to demonstrate why, under the 
circumstances, justice requires Qwest to make payments in excess of the 
amount calculated pursuant to the terms of the PAP. 

142. WorldCom had previously objected to the inclusion of Section 13.8, however, it is not 

Aear if the objection relates to Section 13.8 of the July 6, 2001 revised PAP. In its January 8, 2002, 

Zomments, WorldCom proposed the following language be added to Section 13: 

If Qwest desires a waiver of its obligation to pay any penalties it must file 
an application with the Commission. Any waiver request must, by a 
preponderance of the evidence, establish the circumstances that justify the 
waiver, stating any and all relevant documentation to support the request. 
CLECs and other interested parties would have a full opportunity to 
respond to any such waiver request prior to the Commission ruling. 
Qwest shall be required to pay any disputed lmounts or place the disputed 
amount of money into an interest-bearing escrow account until the matter 
is resolved. In addition, any such waiver should only apply to a narrow 
period of t h e  when the activity occurred, not months after the activity has 
ended. 

143. Staff did not make a recommendation concerning Section 13.8 or WorldCom’s 

xoposal. We direct Staff to determine if a dispute exists concerning these two proposals and to 

nake a recommendation, at the first six-month review of thc PAP. In the meantime, we will leave 

Section 13.8 as proposed by Qwest. 

144. Section 16.0 probides for revlens of thc P.AP ci’ery six months to re\icn thc 

Jerfomiance measurements. It fiirther provides that any changes to existing performance 

measurements shall not be made without Qwest’s consent. 

145. WorldCom opposed Section 16.0 changes proposed by Qwest which indicate that 

?west may be able to have the final say on PAP changes. WorldCom requests that ti. following 

sentence be added to the PAP: “[tlhe Commission can modify the PAP without Qwest approval.” 

146. Staff states that it will seek mutual consent on changes t9 the PAP, but that when 

mutual consent is not possible, the Commission should be able to make the final recommendation. 

Thus, Staff recommends the addition of the following language at the end of the first paragraph of 
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iection 16.0 of the PAP: 
The Commission can modify the PAP without Qwest approval. However, 
the Commission will first seek mutual consent of the parties. In the event 
that mutual consent is not possible, the Commission will make the final 
recommendation on PAP changes. 

Staff recommends that Qwest change the final sentence of the first paragraph in Section 16.0 to read: 

’any changes to existing performance measurements and this PAP shall be by mutual agreement oi 

he parties.” Staff states this was the original sentence and Qwest had changed it in its latest PAP 

;ub.nission. Staff recommends that the Commission should also be able to make changes to the PAP 

without Qwest’s approval. 

147. Qwest argues that federal law does not support Staffs position that changes to the 

PAP can be made without Qwest’s consent. Qwest suggests that the following language de\ielope 

;he multi-state proceeding be added to Section 16.0: 
Changes shall not be made without Qwest’s agreement, except tkat 
disputes as to whether new performance measurements should be added 
shall be resolved by one arbitration proceeding conducted pursuant to 
Section 5.18.3 of the SGAT, which shall bind CLEC and Qwest and all 
parties to the arbitration and determine what new measures, if any, should 
be included in Exhibit K to the SGAT . . ,” 

148. Section 16.0 provides that at the six montb review the Commission shall review the 

performance measurements to determine whether measurements should be added, deleted or 

modified; whether the applicable benchmark standards should be modified or replaced by parity 

standards; and whether to move a classification of a measure to High, Medium or Low or to Tier I 

Tier 11. We believe that the current language may be interpreted too restrictively. At the SIX month 

r a i m  the Commission should have the ability to revie\\ and modilj ~ 1 1  the ternis of the PAP, ,irici 

not be limited to performance measures, this would include. but not be limited to penalty amounts. 

escalation factors, audit procedures and re-evaluation of conficience levels Furthermore, n e  agree 

that Staff should seek the mutual consent of the parties to any proposed changes, hov eber, the 

Commission should be able to modify the PAP after notice and opportunity for a hearing. Qwest 

should revise the PAP accordingly. 

(r 

149. Qwest proposes that it begin supplying performance data to the Commission once the 

FCC has issued Section 271 approval, rather than starting in March 2001 since that date has ab-ady 

passed. WorldCom requests that the Commission require Qwest to begin supplying performance 
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iata, and notes that the multi-state Qwest Performance Assurance Plan provides: “[tlhe QPAP should 

therefore require Qwest to provide monthly reports as if the QPAP had become effective on October 

1,2001 .” In Colorado, the Hearing Commissioner asked Qwest to provide monthly reports within 60 

lays of the Colorado Commission’s approval of the CPAP. 

150. Staff recommends that Qwest supply monthly performance data to the parties prior to 

PAP approval. Staff states that Qwest already supplies monthly performance data to the 

Commission. Staff asks that Qwest supply to the Commission and CLECs the performance data 

results for all PIDs beginning with data from March 2001 within 30 days of Commission approval cf 

:he PAP. Staff states that Qwest should supply the data in accordance with its reporting repirements 

3s currently listed in Section 14.0 in the PAP. Staff believes the historical data will enhance the 

zffectiveness of the six-month review. 

We concur with Staff. However, in lieu of Staffs proposed language, we believe the 151. 

Following language should be inserted instead: 

Qwest acknowledges that the Commission reserves the right to modify 
the PAP at any time it deems necessary upon Commission Order, after 
notice and hearing. 

Disputed Issue No. 15 - Data Timeliness 

152. The PAP penalties are calculated based on data Qwest collects and analyzes. ,4t 

regular intervals “perforhance reports” are made available to the CLECs by Qwest. Each CLEC 

receives reports that detail Qwest’s performance relative to that CLEC and a report detailing Qwest’s 

performance for the CLEC community as a whole. 

153. Qwest states that late reporting of monthly CLEC resuits nil1 not cause CLECs hami. 

however, Qwest has agreed to pay $500 to the State of Arizona, for each business day for which a 

report is past due. Qwest suggests that data should be available by the last day of the n-ronth which 

follows the month for which data is available. Qwest also requests a fivc day grace period. 

154. WorldCom suggests that Qwest be liable for a $5,000 payment to the State of Arizona 

for each day the report is late, and that if the reports provided to the CLECs are incomplete or 

inaccurate, Qwest would be liable for a $1,000 payment to the state foi each day past the initial due 

date. In the event a CLEC cannot access the data on which reports are based, then Qwest would be 
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iable for a $1,000 payment to the affected CLEC per day until the data is available. Worldcorn 

lsserts that Qwest’s proposal is not consistent with the SBC Texas PAP which provides that if nc 

‘eports are filed, the penalty is $5,000 per day for each day past due and that if reports arc 

ncomplete, the penalty is $1,000 per day for each missing performance result. WorldCom noted thc 

zolorado Final PAP recommends that Qwest pay interest at twice the one-year treasury rate if il 

Jrovides late payments, and that if reports are inaccurate, then Qwest should pay the applicable 

Ienalty to the affected CLEC(s) plus a penalty of fifty percent of the amount in question. 

155. Staff recommends that the data timeliness payments should comport with those 

idopted in Texas. Staff argues that the purpose of the PAP payments is to encourage Qwest’s timely 

ierformance, and are not meant to compensate CLECs for alleged harm. (I 
156. We do not believe that Qwest’s proposed $500 payment for late reports is sufficient to 

:ncourage Qwest’s timely performance. We find Staffs recommendation to adopt the SBC Texas 

-eniedy to be reasonable. A $5,000 per day late penalty should be sufficient to encourage Qbvest’s 

:imely performance, Qwest’s proposed five-day grace perk,! is also reasonable. Qwest should revise 

its PAP accordingly. 

Disputed Issue No. 16 - A.R.S. 3 40-424 

157. A.R.S. 5 40-424 provides: 
A. If any corporation or person fails to 0bsen.e or comply bvith any 

order, rule, or requirement of the commission or any commissioner, 
the corporation or person shall be in contempt of the commission and 
shall, after notice and hearing before the commission, be fined by the 
commission i n  an amount not less than one IiLindred nor more than  
five thousand dollars, which shall be recovered as penalties. 

a 

B. 

Qwest argues that the Commission is not able to award monetary damages due to its 

The remedy prescribed by this article shall be cumulative. 

158. 

non-judicial nature, and that unless Qwest agrees to the imposition of penalty payments, the 

Commission is unable to enforce payments under the PAP. Further, Qwest argues, any Commission- 

imposed payments cannot be made payable to the CLECs, but must be made to the State of Arizona. 

159. The CLECs argue that the Commission is authorized to enforce PAP penalty payments 

through the 1996 Act, and that the Commission should be able to impose penalties without an Order 

unless needed as part of a dispute resolution process. 
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160. Staff supports the CLEC position. Staff notes that the Commission is adopting the 

P A P  under the 1996 Act as well as State law. The PAP is designed to ensure Qwest’s continued 

compliance with the 1996 Act, therefore, Staff believes the Commission has the authority to institute 

a PAP that imposes penalties in the event of Qwest’s noncompliance, and the Commission may 

require Qwest to make payments directly to CLECs absent Qwest’s consent. 

161. We concur with Staff and find that we have authority to approve and enforce the PAP. 

Furthermore, our ultimate recommendation to the FCC on Qwest’s compliance with Section 271 is 

conditioned upon Qwest’s implementation of and compliance with the PAP. 

Additional Staff Recommendations 

162. Qwest has agreed to allow any and all CLECs operating within Arizona to opt into the 

PAP, which will become a part of Qwest’s SGAT. Qwest claims that its SGAT will be in effect for a 

period of only three years. Staff recommends that the PAP should not automatically be terminated 

whedif the Commission approves Qwest withdrawing its Arizc na SGAT. Staff further recommends 

thd the PAP’S provisiolls will remain in force regardless of developments in other states unless the 

Commkion rules otherwiqc;. 

163. We believe that the PAP should remain in full force and effect until fiirther order of 

the Commission. 

164. We believe a record retention policy will benefit the administration of the PAP, and 

that Qwest should revise its PAP to incorporate the following: 

Qwest will store performance data used to calculate monthly performance 
reports in an easy-to-access electronic fomi for revie& by the Arizona 
Corporation Commission and parties who ha\e a legal right to obtain the 
information, for three years after they have been produced and for an  
additional three years in an archived format. 

We find that the PAP should include a severability clause, and that Quest should 165. 

revise the PAP to inclade the following: 

In the event that any one or more of the provisions contained herein shall 
for any reason be held to be unenforceable or invalid in any respect under 
law or regulation, the Parties will negotiate in good failh for replacement 
language as set forth herein. If any part of this Performance Assurance 
Plan is held to be invalid or unenforceable for any reason, such invalidity 
or unenforceability will affect only the portion of this Performance 
Assurance Plan which is invalid or unenforceable. In all other respects, 
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this Performance Assurance Plan will stand as if such invalid or 
unenforceable provision had not been a part hereof, and the remainder of 
this Performance Agreement shall remain in full force and effect. 

CONCLUSIONS OF LAW 

1. Qwest is a public service corporation within the meaning of Article XV of the Anzonz 

:onstitution and A.R.S. Sections 40-281 and 40-282 and the Commission has jurisdiction ovei 

?west. 

2. The Commission, having reviewed the Final Report on Qwest’s Performance 

issurance Plan dated December 24, 2001, concludes that Qwest’s Performance Assurance Plan 

tttached hereto as Exhibit A, and as modified herein, is in the public interest and should be approved. 

Our ultimate recommendation to the FCC regarding Qwest’s compliance with Section 

!71 is conditioned upon Qwest’s implementation of, and compliance with, the PAP approved here1 a 
The Performance Assurance Plan approved herein shall remain in full force and effect 

3. 

4. 

until further Order of the Commission. 

ORDER 

IT IS THEREFORE ORDERED that Qwest’s Performance Assurance Plan, attached hereto 

3s Exhibit A, and the Final Report on Qwest’s Performance Asurance Plan, attached hereto as 

Exhibit B, are hereby adopted as modified. 

IT IS FURTHER ORDERED that Qwest Corporation shall file by June 7, 2002, a revised 

PAP incorporating the Findings and Conclusions herein. a 
IT IS FURTHER ORDERED that CLECs and other interested parties shall have s e \ w  da!s 

following Qwest Corporation’s filing of the revised PAP to file written comments concerning the 

proposed PAP language. 

IT IS FURTHER ORDERED that Commission Staff shall file within fourteen days of Qwest 

Corporation’s filing, its recommendation to adopt or reject the proposed PAP language and a 

procedural recommendation for resolving any remaining dispute. 

IT IS FURTHER ORDERED that CLECs with Commission-approved interconnection 

agreements may opt into the terms of the approved Qwest Performance Assurance Plan by filing 

written notice of their intent to do so and do not require further Commission approval of 
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interconnection agreement amendments. 

IT IS FURTHER ORDERED that Qwest Corporation shall commence to supply performance 

data from March 2001 to the Commission and all CLECs in accordance with its reporting 

requirements of Section 14.0 of the Performance Assurance Plan, within 30 days of the effective date 

of this Order. 

IT IS FURTHER ORDERED that our ultimate recommendatioii to the FCC regarding 

Qwest’s compliance with Section 271 of the Communications Act of 1934 is conditioned upon 

Qwest’s implementation of, and compliance with, the Performance Assurance Plan approved herein. 

IT IS FURTHER ORDERED that the Performance Assurance Plan approved herein shall 

remain in full force and effect until further Order of the Commission. 

tT IS FURTHER ORDERED that this Decision shall become effective immediately. 

BY ORDER OF THE ARIZONA CORPORATION COMMISSION. 

L 
CHAIRMAN COMMISSIONER 

WITNESS WHEREOF, I ,  BRIAN C. McNEIL, Executi\re 
Secretary of the Arizona Corporation Commission, have 
hereunto set my hand and caused the official seal of thc 
Commission to be affixed at the Capitol, in the City of Phoenix. 

, ‘002. 
d 

this 3” d a y o f m  t? 

EXECUTIVE SECRETARY- I 
I II I 
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24 

25 

DISSENT 
JR:dap 

28 
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THE QWEST ARIZONA PERFORMANCE ASSURANCE 
PLAN 

1.0 Introduction 

In conjunction with its application to the Arizona Corporation Commission for 
recommendation for approval under Section 27 1 of the Telecommunications Act of 1996 (the 
“Act”) to offer in-region long distance service, Qwest Corporation (“Qwest”) proposes the 
following Performance Assurance Plan (“PAP’?). Qwest is committed to continued 
compliance with its Section 27 1 obligations. As proof of that commitment, Qwest is prepared 
to voluntarily enter into this post-27 1 approval monitoring and enforcement mechanism, as 
outlined below, as a demonstration of its commitment to continue to satisfy Section 271 of the 
Act. 

The Qwest PAP mirrors the performance assurance plan approved by the Federal 
Communications Commission (“FCC”) for Southwest Bell Telephone Company-Texas. * 
Qwest believes that controversy (311 be avoided and the resources of the Commission and the 
Company could best be utilized by avoiding a drawn out process cf creating a performance 
assurance plan from scratch. Therefore, Qwest took the extraordinary step of duplicating key 
elements of the approved Texas plan. 

The FCC has recognized that performance assurance plans may vary widely from state to 
state, but that the key elements of any plan should fall within a “zone of reasonableness” such 
that the plans rovide incentives sufficient to foster on-going satisfaction of 271 
requirements.’ Rather than “reinvent” key elements, the Qwest PAP adopts the Texas 
enforcement plan structure, including its statistical tables and payment schedules. 
Furthermore, the Qwest’PAP puts at risk 36% of the Company’s “net revenues” derived from 
local exchange services. 

2.0 Plan Structure 

The Qwest PAP is a two-tiered, self-executing remedy plan. The plan is developed to provide 
individual CLECs with Tier-1 payments if Qwest does not provide parity between the service 
it provides to the CLEC and that which it provides to its retail customers, or if  Qwest fails to 
meet applicable benchmarks. In addition, the PAP provides Qwest wit5 additional incentives 
to satisfy parity and benchmark standards by requiring Qwest to make Tier-2 payments-- 

’ In the Mutter oftke Application by SBC Communications, Inc., CC Docket No. 00-65, h. .;norandurn Opinion 
and Order, June 30,2000. Subsequently, the FCC approved similar enforcement plans as part of 271 approvals 
granted for SBC-Kansas and Oklahoma. See In the Matter of the Joint Applicafion ofSBC Communications, 
Inc., CC Docket No. 00-2 17, Memorandum Opinion and Order, January 19,200 1.  

’ Id . ,  para. 423. 
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payments to State Funds established by the State Commissions--if Qwest fails to meet parity 
and benchmark standards on an aggregate CLEC basis. Tier-2 payments are ovbr and above 
the Tier- 1 payments made to individual CLECs. 

In the Qwest PAP, performance measurements are given different weightings to reflect 
relative importance by the designations of High, Medium, and Low. Payment is generally on 
a per occurrence basis, i.e., a set dollar payment times the number of non-conforming service 
events. For the performance measurements which do not lend themselves to per occurrence 
payment, payment is on a per measurement basis, i.e., a set dollar payment. The level of 
payment also depends upon the number of consecutive months of non-conforming 
performance, i.e., an escalating payment the longer the duration of non-conforming 
performance. 

The parity standard is met when the service Qwest provides to CLECs is equivalent to that 
which it provides to its retail customers. Statistically, panty exists when performance results 
for the CLEC and for the Qwest retail analogue result in a Z-value that is no greater than the 
Critical Z-values listed in the Critical Z-Statistical Table in section 5.0.4 The Qwest PAP 
relies upon statistical scoring to determine whether any difference between CLEC and Qwest 
performance results is significant, that is, not attributable to simple random variation. 

For performance measurements that have no Qwest retail analogue, agreed upon benchmarks 
are used. Benchmarks are evaluated using a “stare and compare” method. For example, if  the 
benchmark is 95% or better, Qwest performance results mu:: 5e at least 95% to meet the 
benchmark. 3- 

Percentage benchmarks will be adiusted to round the allowable number 
of misses uu or down to the closest integer, except when the sample size is 5 or less, in which 
case the rounding will be uu to the nearest integer. For example, for a 90% benchmark. the 
number of allowable misses is 10% times the sample size. rounded to the nearest integer. If  
the samule size is eipht observations. (10% * 8 = 0.8) is rounded to 1 ,  one miss would be 
permitted. and the effective benchmark would be 88% (1-118). 

3.0 Performance Measurements 

’ It  is anticipated that each state fund will be established concurrently with the FCC’s approval of the respective 
State’s 27 1 application. 

The standard Z-test is based on normal statistical theory. If the sample size is large enough, the sample mean 
will follow a known normal distribution that is dependent on the variance of the data and on the sample size. A 
sample size of 30 is generaljy considered suficient, although the required minimum sample size is dependent on 
the statistical skewness of the data being sampled. The assumption of a normal distribution is what allows the z- 
test. When the sample size becomes too small, the distribution of the sample mean is no longer normal and the 
Z-test may not be reliable. In that event, other methods, as described below, may be appropriate. 

0 
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The Qwest PAP incorporates performance measurements that will ensure Qwest’s service 
performance to competitors can be measured and monitored so that any degradation of the 
agreed upon level of service is detected and corrected. CLECs operating in Qwest’s region 
offer services through several modes, including resale, interconnection, and the purchase of 
unbundled network elements. The performance measurements incorporated into the Qwest 
PAP are broad based enough to cover all the modes of entry. 

Performance measurements have been developed in the 27 1 collaborative workshops. Each 
of the measurements have been given a precise definition, called a Performance Indicator 
Definition (“PID”), that includes specification of the unit of measure, the data to be utilized in 
the measurement, and the standard. The standard may be a parity comparison of CLEC 
service performance with the Qwest retail analogue. When no retail analogue exists, the 
standard is a benchmark. The PIDs have been agreed to among Qwest, the CLECs, and 
participating State Commission staff members. 

The performance measurements incorporated into the Qwest PAP are shown in Attachment 1. 
Similar to the approved Texas plan, the measurements are designated as Tier- 1 , Tier-2, or 
both Tier- 1 and Tier-2. The measurements are also given a High, Medium, or Low 
designation, reflective of relative importance. Of the 46 measurements that the parties have 
agreed to in the Arizona PID workshops, Qwest incorporates 32 of the measurements into the 
PAP.’ 

4.0 Statistical Measurament 

Qwest proposes the use of a statistical test, namely the modified “Z-test,” for evaluating the 
difference between two means (Le., Qwest and CLEC service or repair intervals) or two 
percentages (e.g., Qwest and CLEC proportions), to determine whether a parity condition 
exists between the results for Qwest and the CLEC(s). The modified Z-tests are applicable i f  
the number of data poirits are greater than 30 for a given measurement. For testing 
measurements for which the number of data points are 30 or less, Qwest may use a 
permutation test to determine the statistical significance of the difference between Qwest and 
C LEC( s). 

0 

Qwest will be in conformance when the monthly performance results for parity measurements 
(whether in the form of means, percents, or proportions and at the equivalent level of 
disaggregation) are such that the calculated Z test statistics are not greater than the Critical Z- 
values. Critical Z-values are listed in Table 1 , section 5.0. Qwest will be in conformance 
with benchmark measurements when t1.e monthly performance result equals or exceeds the 
benchmark if a higher value means better perfarmance, and when the monthly performance 
result equals or is less than the benchmark if a lower value means better performance. 

The following is the formula for determining parity using the Z test: 

Of the 14 PIDs not included in Qwest’s PAP, 10 are diagnostic or parity by design. As such, it is not 
appropriate to include them in a performance assurance plan. 
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MQWT = Qwest average or proportion 

MCLEC = CLEC average or proportion 

CTDIFF = SQRT [02Qwest (1/ n CLEC + 1/ n Q ~ ~ S ) ]  

CT z Q~~~~ = Calculated variance for Qwest 

nWnt = number of observations or samples used in Qwest measurement 

nCLEC = number of observations or samples used in CLEC measurement 

The Z tests will be applied to reported panty measurements that contain more than 30 data 
points. 

In calculating the difference between Qwest and CLEC performance, the above formulae 
applv when a larger Qwest value indicates a better level of performance. In cases where a 
smpiler Qwest value indicites a higher level of performance, the order is reversed, Le., McLEC 
- MQWEST. 

For parity measurements where the performance delivered to CLEC(s) is compared to Qwest 
performance and for which the number of data points is 30 or less, Qwest will apply a 
permutation test to test for statistical significance. Permutation analysis will be applied to 
calculate the z statistic using the following logic: 

Calculate the z statistic for the actual arrangement of the data 
Pool and mix the CLEC and Qwest data sets 
Perform the following 1000 times: 

Randomly subdivide the pooled data sets into two pools, one the same size as 
the original CLEC data set (nCLEC) and one reflecting the remaining data 
points, and one reflecting the remaining data points, (which is equal to the size 
of the original Qwest data set or nQmsT). 
Compute and store the Z-test score (ZS) for this sample. 

Count the number of times the 2 statistic for a permutation of the data is greater than 
the actual Z statistic 
Compute the hct ion of permuta:ixs for which the statisric for the rearranged data is 
greater than the statistic for the actual samples 

If the fraction is greater than a, the significance level of the test, the hypothesis of no 
difference is not rejected, and the test is passed. 
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5.0 Critical Z-valu- 

7 
8 
4 

The Critical Z-value -seeks to account for statistical error arising from the 
natural variation in the performance results and i s m  
festtkiR an adjustment for these statistical errors. The following table will be used to 
determine the Critical Z-value -that is referred to in section 6.0. In each 
instance, jthkefLEHebased on the monthlv business of the CLEC for the particula,ieiaC 
iwmbew4 performance measurements for which statistical testing is being Derformed&f&m? 

. .  

0 &Mi2 
4- 4-642 
4 4439 

TABLE 1: CRITICAL &VALUE- 

* The 1.04 apdies for individual tnonth testing for performance measurements6 involvinq 
LIS trunks and DSI and DS3 that are UDITs, Resale, or Unbundled Loom For Duruoses of 
determining consecutive month misses, 1.645 shall be used. Where performance 
measurements disagmepate to zone 1 and zone 2. the zones shall be combined for purposes of 
statistical testin% 

~ 

The nerformance measurements are OP-3dJe. OP4dJe. OP-5.OP-645. MR-Sab. MR-7d/e. and MR-8. 
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6.0 Tier-1 Payments to CLECs 

Tier-1 payments to CLECs relate solely to the performance measurements designated as Tier- 
1 on Attachment 1. The Davment amount for non-conformine service varies depending uuon 
the designation of Performance measurements as High. Medium. and Low and the duration of 
the non-conforming service condition as described below.- - “Non-conforming” service is defined in section 4.0. 

6.1 Determination of Non-conforming Measurements: The number of performance 
measurements that are determined to be “non-conforming” and, therefore, eligible for Tier- I 
payments, are limited according to the Gwhem-Kritical 2-value shown in Table 1, section 
5.0. The Critical Z-values &iwxmw the statistical standard that determines for each CLEC 
performance measurement whether Qwest has met panty. 

*The I b e k w m K r i t i c a l  Z-value is selectedwA&emmA from Table 1 according to the 
performance rneasurementqqk&& monthly CLEC volume for b3- z. For instance, if thz CLEC 

samPle size for that month is 100, the critical Z value is 1.645 for the statistical testing of that 
parity performance m e a s u r e m e n t . m  

. .  
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Per occurrence 
Measurement Group 

6.2 Determination of the Amount of Payment: Tier-1 payments to CLECs, except as provided 
for in section 10.0, are calculated and paid monthly based on the number of performance 
measurements exceeding the Critical Z-value-m#d&&e.  Payments will be made on 
either a per occurrence or per measurement basis, depending upon the performance 
measurement, using the dollar amounts specified in Table 2 below. The dollar amounts vary 
depending upon whether the performance measurement is designated High, Medium, or Low 
and escalate depending upon the number of consecutive months for which Qwest has not met 
the standard for the particular measurement. 

The escalation of payments for consecutive months of non-comuliant service will be matched 
month for month with de-escalation of pavments. For example. if Owest has 4 consecutive 
monthly “misses” it will make payments that escalate from month 1 to month 4 as shown in 
Table 2. If. in the next month. service meets the standard, Owest makes no uament A 
payment “indicator” de-escalates down From month 4 to month 3. If Owest misses the 
following month, it will make payment at the month 3 level of Table 2 because that is where 
the payment “indicator” presentlv sits. If Owest misses again the following month, it will 
make a Dament that escalates back to the month 4 level. The payment level will de-escalate 
back to the original month 1 level only upon compliant service sufficient to move the uayment 

I 

I 

Month 1 Month 2 Month 3 Month 4 Month 5 Month 6 
and each 
following 

“indicator” back to the month 1 level. 

For those performance measurements listed on Attachment 2 as “Performance Measurements 
Subject to Per Occurrence Payments With a Cap,” payment to a CLEC in a single month shall 
nc: 2xceed the amount I k d  in Table 2 below for the “Per Measurement” category. For those 
p,;formance measuremb& listed on Attachment 2 as “Performance Measurements Subject to 
Per Measure Payments,” pa;?nent to a CLEC will be the amount set forth in Table 2 below 
under the section labeled “per measure.” 

TABLE 2: TIER-1 PAYMENTS TO CLECS 

Page - 7: Revised July 3.2001 Apd+MW 64888 
ilECISION N3. 



month 
High s150 s250 $500 $600 s700 $800 
Medium s 75 $150 S300 S400 $500 $600 
Low $ 2s s 50 $100 $200 $300 MOO 

7.0 Tier-2 Payments to State Funds 

Payments to State Funds established by the State Regulatory Commissions under Tier-2 of the 
Qwest PAP provide additional incentive to correct on-going non-conformance. The payments 
are limited to the performance measurements designated in section 7.3 for Tier 2 Der measure 
paments and on Attachment 1 for Der occurrence measurements- 
and which have at least 10 data points each month for the period payments are bekg 
calculated. Similar to the Tier- 1 structure, Tier-2 measuremc ntr are categorized as High, 
Medium, and Low and the amount of payments for non-conformance varies according to this 
categorization. 

7.1 Determination of Non-conforming Measurements: The determination of non- 
conformance will be based upon the aggregate of all CLEC datL for each Tier-2 performance 
measurement. “Non-conforming” service is defined in section 4.0. The number of 
performance measurements determined to be “non-conforming” and, therefore, eligible for 
Tier-2 payments, is limited according to the Critical Z-value shown in Table 1, section 5.0. 

The Critical Z-value becomes the statistical standard that determines for each performance 
measurement whether Qwest has met parity. 

I 7.2 Determination of the Amount of Payment: Except as urovided in section 7.3, Tier-2 
payments are calculated and paid monthly based on the number of performance measurements 
exceeding the Critical Z-value for three consecutive months. Payment will be made on either 
a per occurrence or per measurement basis, whichever is applicable to the performance 
measurement, using the dollar amounts specified in Table 3 or Table 4 below. Exceut as 
provided in section 7.3, tThe dollar amounts vary depending upon whether the performance 
measurement is designated High, Medium, or Low. 

For those Tier-2 measurements listed on Attachment 2 as “Performance Measurements 
Subject to Per Occurrerice Payments With a Cap,” payment to a State Fund in a single month 
shall not exceed the amount listed in Table 3 for the “Per Measurement” category. 
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For those Tier-2 measurements listed in Attachment 2 as “Performance Measurements Subject 
to Per Measurement Payment,” payment to a State Fund will be the amount set forth in Table 
3 under the section labeled “per measure”. 

TABLE 3: TIER-2 PAYMENTS TO STATE FUNDS 

Per occurrence 

7.3 Performance Measurements Subiect to Per Measurement Pavment: The followinp: Tier-2 
performance measurements have their Derfonnance results measured on a region wide ( 1  4 
state) basis, Failure to meet the uerformance standard. therefgE, will result in a Der measure 
pavment in each of the Owest in-region 14 states adopting this PAP. The Derfonnance 
measurements are: 

GA-I : Gatewav Availabilitv - IMA-GUI 
GA-2: Gatewav Availabilitv - IMA-ED1 
GA-3: Gatewav Availabilitv - EB-TA 
GA-4: Svstem Availabilitv - EXACT 
GA-6: Gatewav Availabilitv - GUI-Repair 
PO- I : Pre-Order/Order ResDonse Times 
OP-2: Call Answered within Twentv Seconds - Interconnect Provisioning Center 
MR-2: Calls Answered within Twenty Seconds - Interconnect Repair Center 

GA- I has three sub-measurements: GA-1 A, GA-1 €3. and GA- 1 C. PO- 1 shall have two sub- 
measurements: PO-1A and PO-1B. PO-1A and PO-1B shall have their transaction twes 
aggregated topether. 

0 

For these measures. Owest will make a Tier-2 Davment based won  monthlv uerformance 
results according to Table 4: Tier-2 Per Measure Payments to State Fcnds. 

TABLE 4: TIER-2 PER MEASURE PAYMENTS TO STATE FUNDS 
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7.4 Use of Tier-2 Funds: Owest payments to the State Funds will be used for any uuruose 
that relates to the Owest service temtorv that mav be determined bv the State Commission. 

8.0 Step by Step Calculation of Tier-1 Payments to CLECs 

The following describes step-by-step the calculation of Tier- 1 payments. The calculation will 
be performed monthly for each CLEC. 

8.1 Application of the Critical ZK Values-J+&&ms: 

For each CLEC, identify th- Tier- 1 paritvperfolmance 
measurements that measure the service Drovided bv Owest for the month in auestion arid the 
Critical Z-value from Table 1 in section 5.0 that shall be used for Duruoses of statistical 
testing for each particular uerformance rnea~urement.~ Apply the statistical testins Drocedures 

' For the purpose of determining the 4 h d w i m K n t i c a l  Z-values, each disaggregated category of a 
performance measurement is treated as a SeDarate sub-measurement. The Critical i! value to be aDDlied is 
determined by the CLEC volume at each level of disaegeeation or sub-measurement.- . .  
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r r  rr . .  described in section 4 . 0 . h  

8.2 Performance Measurements for which Payment is Per Occcrrence: 

The following describes the calculation of Tier-l payments to CLECs in which payment is 
based upon a per occurrence dollar amount. 

5.2.1 Performance Measurements that are Averages or Means: 
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Step 1 : For each performance measurement, calculate the average or the mean that would 
yield the Critical Z-value. Use the same denominator as the one used in calculating the Z- 
statistic for the measure. (For benchmark measurements, use the benchmark value.) 

Step 2: Calculate the percentage differences between the actual averages and the calculated 
averages. The calculation is % diff = (CLEC result - Calculated Va1ue)Kalculated Value. 
The percent diffTrence will be capped at a maximum of loo%.* 

Step 3: For each performance measurement, multiply the total number of data points by the 
percentage calculated in the previous step and the per occurrence dollar amounts taken from 
the Tier- 1 Payment Table to determine the payment to the CLEC for each non-conforming 
performance measurement. 

8.2.2 Performance Measurements that are Percentages: 

Step 1 : For each performance measurement, calculate the percentage that would yield the 
Critical Z-value. Use the same denominator as the one used in calculating the Z statistic for 
the measure. (For benchmark measurements, use the benchmark value.) 

Step 2: Calculate the difference between the actual percentages for the CLEC and the 
calculated percentages. 

Step 3: For each performance measurement, multiply the total niltnber of data points by the 
diffqrence in percentage calculated in the previous step and the per occurrence dollar amount 
taken from the Tier-I Payment Table to determine the payment to the CLEC for each non- 
conforming performance measurement. 

8.2.3 Performance Measurements that are Ratios or Proportions: 

Step 1: For each performance measurement, calculate the ratio that wculd yield the Critical 
Z-value. Use the same denominator as the one used in calculating the Z-statistic for the 
measure. (For benchmark measurements, use the benchmark value.) 

Step 2: Calculate the absolute difference between the actual rate for the CLEC and the 
calculated rate. 

Step 3: For each performance measurement, multiply the total number of data points by the 
difference calculated in the previous step and the per occurrence dollar amount taken from the 
Tier-I Payment Table to determine the payment to the CLEC for each non-conforming 
performance measurement. 

In all calculations of percent differences in sections 8.0 and 9.0, the calculated percent differences is capped at 
100%. 
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8.3 Performance Measurements for which Payment is Per Measure: For each performance 
measurement that Qwest fails to meet the standard, the payment to the CLEC is the dollar 
amount shown on the “per measure” portion of the Tier-1 Payment Table. 

9.0 Step by Step Calculation of Tier-2 Payments 

The following describes step by step the calculation of Tier-2 payments. The cslculation will 
be performed monthly using the aggregate CLEC performance results. All Tier-2 rayments 
will be made to a designated state h d .  

Determine the total number of Tier-2 performance measurements9 that measure the service 
provided by Qwest to all CLECs for the month in question.- - 9  

Identify the Tier-2 performance measurement for which Qwest’s service performance is non- 
conforming for the month in question, using the Critical Z-values from Table 1 in Section 5.0. 

For each performance measurement that is identified as non-conforming, determine if the 
non-conformance has continued for three consecutive months and if there are at least 10 data 
points each month. If it has, a Tier-2 payment will be calculatcc! as described below and will 
continue in each succeeding month until Qwest’s performance meets the applicable standard. 
For example, Tier-2 payments will continue on a “rolling three month” basis, one payment for 
the average number of occurrences for months 1-3, one payment for the average number of 
occurrences for months 2-4, one payment for the average number of occurrences for months 
3-5, and so forth, until satisfactory performance is established. 

9.1 Performance Measurements for which Payment is Per Occurrence: 

The following describe? the calculation of Tier-2 payments to the State Fund in which 
payment is based upon a per occurrence dollar amount. 

9.1.1 Performance Measurements that are Averages or Means: 

Step 1: Calculate the monthly average or the mean for each performance measurement that 
would yield the Critical Z-value for each month. Use the same denominator as the one used 
in calculating the Z-statistic for the measure. (For benchmark measurements, use the 
benchmark value.) 

~~ 

For the Durpose of determinine the Critical Z-values. each disaggreeated cateeow of a Der‘ w e  
B e  
CLEC volume at each level of disaeereeation or sub- measurement.^ . .  . .  
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Step 2: Calculate the percentage difference between the actual averages and the calculated 
averages for each month. The calculation for parity measurements is % difr'= (actual average 
- calculated average)/calculated average. The percent difference will be capped at a 
maximum of 100%. 

Step 3: For each performance measurement, multiply the total number of data points each 
month by the percentage calculated in the previous step. Calculate the average for three 
months (rounded to the nearest integer) and multiply the result by the per occurrence dollar 
amount taken from the Tier-2 Payment Table to determine the payment to the State Fund for 
each non-conforming performance measurement. 

9.1.2 Performance Measurements that are Percentages: 

Step 1 : For each performance measurement, calculate the monthly percentage that would 
yield the Critical Z-value for each month. Use the same denominator as the one used in 
calculating the Z-statistic for the measure. (For benchmark measurements, use the benchmark 
value.) 

Step 2: Calculate the difference between the actual percentages and the calculated 
percentages for each of the three non-conforming months. The calculation for panty 
measxement is diff = CLEC result - calculated percentage. This formula is applicable where 
a high value is indicative of poor performance. The formula is reversed where high 
performance is indicative of good performance. 

Step 3: For each performance measurement, multiply the total number of data points for each 
month by the difference in percentage calculated in the previous step. Calculate the average 
for three months (rounded to the nearest integer) and multiply the result by the per occurrence 
dollar amounts taken from the Tier-2 Payment Table to determine the payment to the State 
Fund for each non-conforming performance measurement. 

9.1.3 Performance Measurements that are Ratios or Proportions: 

Step 1 : For each performance measurement, calculate the ratio that would yield the Critical 
Z-value for each month. Use the same denominator as the one wed in calculating the Z- 
statistic for the measure. (For benchmark measurements, use the benchmark value.) 

Step 2: Calculate the difference between the actual rate for the CLEC and the calculated rate 
for each month of the non-conforming three-month period. The calculation is diff = (CLEC 
rate - calculated rate). This formula is applicable where a high value is indicative of poor 
performance. The fomula is reversed where high performance is iridicative of good 
performance. 

Step 3: For each performance measurement, multiply the total number of data points by the 
difference calculated isthe previous step for each month. Calculate the average for three 
months (rounded to the nearest integer) and multiply the result by the per cjccurrence dollar 
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amounts taken from the Tier-2 Payment Table to determine the payment to the State Fund for 
each non-conforming performance measurement. 

9.2 Performance Measurements that Payment is Per Measure: 

For each performance measurement that Qwest fails to meet the standard, the payment to the 
State Fund is the dollar amount shown on the “per measure” portion of the Tier-2 Payment 
Table. 

10.0 Low Volume, Developing Markets I 
In the event aggregate monthly volumes of CLECs participating in the PAP are more than 10, 
but less than 100, Qwest will make Tier-1 payments to CLECs if during a month Qwest fails 
to meet the parity or benchmark standard for the qualifying performance sub-measurements 
listed below. The qualifying sub-measurements are the W E - P  (POTS), megabit resale, and 
ADSL qualified loop product disaggregation of OP-3,0P-4, OP-5, MR-3, MR-5, MR-7, and 
MR-8. 

The determination of whether Qwest has met the parity or benchmark standards will be made 
using aggregate volmes of CLECs participating in the PP-P. in the event Qwest does not 
meet the applicable performance standards, a total payment to affected CLECs will be 
detemined in accordance with the high, medium, low designation for each performance 
measurement (see Attachment 1) and as described in section 8.0, except that CLEC aggregate 
volumes will be used. In the event the calculated total payment amount to CLECs is less than 
$5,000, a minimum payment of $5,000 shall be made. The resulting total payment amount to 
CLECs will be apportioned to the individual affected CLECs based upon each CLEC’s 
relative share of the number of total service misses. 

At the 6-month reviews; Qwest will consider adding to the above list of performance sub- 
measurements new product disaggregation that represents new modes of CLEC entry into 
developing markets. 

0 

If the aggregate monthly CLEC volume is greater than 100, the provisions of this section shall 
not apply to the qualifying performance sub-measurement. 

11.0 Payment 

Payments to CLECs or the State Fund shall be made one month following the due date of the 
performance measurement report for the month for which payment is being made. 
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Payment to CLECs will be made via bill credits. To the extent that a monrnly payment owed 
to a CLEC under this PAP exceeds the amount owed to Qwest by the CLEC on a monthly 
bill, Qwest will issue a check or wire transfer to the CLEC in the amount of the overage. 
Payment to the State Fund will be made via check or wire transfer. 

12.0 Cap on Tier-1 and Tier-2 Payments 

There shall be a cap on the total payments by Qwest during a calendar year. The cap amount 
for Arizona shall be 36% of the “net revenues” as defined in the FCC’s order approving the 
Bell Atlantic-New York 27 1 application and affirmed in the FCC order approving the 
Southwest Bell Telephone-Texas 27 1 application.” The cap shall be recalculated each year 
based upon the prior year’s Arizona ARMIS results, adjusted to reflect the most current 
depreciation rates approved by the Arizona Corporation Commission. Qwest shall submit to 
the Commission the calculation of each year’s cap no later than 30 days after submission of 
ARMIS results to the FCC. CLEC agrees that this amount constitutes a maximum annual cap 
which will apply to the aggregate total of Tier -1 liquidated damages (including any such 
damages paid pursuant to this Agreement, any other Arizona interconnection agreement, or 
any other payments made for the same or analogous performance under any other contract, 
order or rule) and Tier-2 assessments or payments made by Qwest for the same or analogous 
performance under another contract, order or rule. 

The cap applies to the aggregate of Tier- 1 payments to CLEC?. including payments made 
pursuant to any other alternative performance obligations puwant to an interconnection 
agreement with a CLEC, Tier-2 payments to State Funds, and any other payments required by 
State Commissions pursuant to service quality rules, orders or other agreements that relate to 
the same or analogous service. 

A monthly cap will be determined by dividing the amount of the annual cap by twelve. The 
monthly cap shall be calculated by applying all payments or credits made by Qwest under this 
PAP as well as all payments made or credits applied for wholesale service performance 
pursuant to interconnection agreements, state rules or orders. To the extent in any given 
month the monthly cap (Le., the annual cap divided by 12) is not reached, the subsequent 
month’s cap will be increased by an amount equal to the unpaid portion of the previous 
month’s cap. 

0 

In the event the annual cap is reached within a calendar year and Qwest continues to deliver 
non-conforming performance during the same year to any CLEC or to all CLECs, the 
Commission may recommend to the FCC that Qwest should cease offering in-region 
interLATA services to new customers. 

13.0 Limitations 

l o  Federal Communications Commission, CC Docket No. 99404, Memorandum Opinion and Order, December 
22, 1999, Para. 436 and footnote 1332; Federal Communications Commission, CC Docket No. 00-65, 
Memorandum Opinion and Order, June 30,2000, Para 424. 
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13.1 Qwest’s PAP shall not become available in Arizona unless and until Qwest receives 
effective section 271 authority from the FCC for the State of Arizona. 

13.2 Qwest will not be liable for Tier-1 payments to a specific CLEC in an FCC approved 
state until the Commission has approved an interconnection agreement between the CLEC 
and Qwest that adopts the provisions of this PAP. 

13.3 Qwest shall not be obligated to make Tier-1 or Tier-2 payments for any measurement if 
and to the extent that non-conformance for that measurement was the result of any of the 
following: u a  Force Majeure event, including but not limited to acts of civil or military 
authoritv. eovernment regulations. embargoes. epidemics. terrorist acts. riots. insurrections, 
fires, exolosions, earthauakes. nuclear accidents, floods, work stoppages. eauioment failue, 
power blackouts, volcanic action. other ma-ior environmental disturbances, unusually severt 
weather conditions. inabilitv to secure products or services of other uersons or transuortation 
facilities or acts or omissions of transuortation camers. 
%r other events beyond Qwest’s control; 2Jan act or omission 
by a CLEC that is contrary to any of its obligations under its interconnection agreement with 
Qwest or under the Act or State law; an act or omission by a CLEC that is in bad faith”; or 3 
non-Qwest problems associated with third-party systems or equipment, which could not have 
been avoided by Qwest in the exercise of reasonable diligence, provided, however, that this 
third party exclusion will not be raised more than three times within a calendar year. Qwest 
will not be excused from Tier-1 or Tier-2 payments on any other grounds, except as described 
in paragraphs 13.6, 13.7, and 13.8. Qwest will have the burden to demonstrate that its non- 
conformance with the performance measurement was excused on one of the grounds 
described in this PAP. 

0 

1 

13.4 Qwest’s agreement to implement these enforcement terms, and specifically its 
agreement to pay any “liquidated damages” or “assessments” hereunder, will not be 
considered as an admission against interest or an admission of liability in any legal, 
regulatory, or other proceeding relating to the same performance. QWEST and CLEC agree 
that CLEC may not use: 1) the existence of this enforcement plan; or 2) Qwest’s payment of 
Tier -1 “liquidated damages” or Tier-2 “assessments” as evidmce that Qwest has 
discriminated in the provision of any facilities or services under Sections 25 1 or 252, or has 
violated any state or federal law or regulation. Qwest’s conduct underlying its performance 
measures, however are not made inadmissible by its terms. Any CLEC accepting this 
performance remedy plan agrees that Qwest’s performance with respect to this remedy plan 
may not be used as an admission of liability or culpability for a violation of any state or 
federal law or regulation. Further, any liquidated damages payment by Qwest under these 
provisions is not hereby made inadmissible in any proceeding relating to the same conduct 
were Qwest seeks to offset the payment against any other damages a CLEC night recover. 

” Examples of bad faith conduct include, but are not limited to: unreasonably holding service orders andor  
applications, “dumping” orders or applications in unreasonable large batches, “dumping” orders or applications 
at or near the close of a business day, on a Friday evening or prior to a holiday, and failing to provide timely 
forecasts to Qwest for services or facilities when such forecasts are required to reasonably provide services or 
facilities. 
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The terms of this paragraph do not apply to any proceeding before the Commission or the 
FCC to detennine whether Qwest has met or continues to meet the requiremer; cs of s Action 
271 of the Act. 

13.5 By incorporating these liquidated damages terms into the PAP, Qwest and CLECs 
accepting this PAP agree that proof of damages from any non-conforming performance 
measurement would be difficult to ascertain and, therefore, liquidated damages are a 
reasonable approximation of any contractual damages that may result from a non-conforming 
performance measurement. Qwest and CLEC fbrther agree that payments made pursuant to 
this PAP are not intended to be a penalty. The application of the assessments and damages 
provided for herein is not intended to foreclose other noncontractual legal and non-contractual 
regulatory claims and remedies that may be available to a CLEC. 

13.6 CLEC is not entitled to remedies under both the PAP and under rules, orders, or other 
contracts, including interconnection agreements, arising from the same or analogous 
wholesale performance. Where alternative remedies for Qwest’s wholesale performance are 
available under rules, orders, or other contracts, including interconnection agreements, CLEC 
will be limited to either the PAP remedies or the remedies available under rules, orders, or 
other contracts. 

13.6- This PAP contains a comurehensive set of uerformance measurements. statistical 
methodologies. and pavment mechanisms that are designed to fhction together, and only 
together. as an integrated whole. -In the event that a CLEC c,reeing to this PAP is awarded 
compensation for the same or analogous wholesale performuLice covered by this PAP, Qwest 
may offset the award with amounts paid under this PAP. 

13.7 Qwest shall not be liable for both Tier-2 payments and assessments or sanctions made 
for the same or analogous performance pursuant to any Commission order or service quality 
rules. 

13.8 Whenever a Qwest Tier-1 payment to an individual CLEC exceeds $3 million in a 
month, or when all CLEC Tier-1 payments in any given month exceed the monthly cap 
(section 11.0), Qwest may commence a show cause proceeding. Upon timely commencement 
of the show cause proceeding, Qwest must pay the baIance of payments owed in excess of the 
threshold amount into escrow, to be held by a third-party pending the outcome of the show 
cause proceeding. To invoke these escrow provisions, Qwest must file with the Commission, 
not later than the due date of the Tier-1 payments, an application to show cause why it should 
not be required to pay any amount in excess of the procedural threshold. Qwest will have the 
burden of proof to demonstrate why, under the circumstances, it would be unjust to require i t  
to make the payments in excess of the applicable threshold amount. If Qwest reports non- 
conforming performance to a CLEC for three consecutive months on 20% or more of the 
measurements reported to the CLEC and has incurred no more than $1 million in liability to 
the CLEC, the CLEC may commence a similar show cause proceeding. In any such 
proceeding the CLEC will have the burden of proof to demonstrate why, under the 
circumstances, justice requires Qwest to make payments in excess of the amount calculated 
pursuant to the terms of the PAP. 
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14.0 Reporting 

14.1 
interconnection agreements with Qwest a monthly report of Qwest’s performance for the 
measurements identified in the PAP by the last day of the month following the month for 
which performance results are being reported. However, Owest shall have a erace period of 
five business davs. so that Owest shall not be deemed out of comuliance with its reporting 
obligations before the exDiration of the five business day mace ueriod. Qwest will collect, 
analyze, and report performance data for the measurements listed on Attachment 1 in 
accordance with the most recent version of the Service Performance Indicator Definitions 
(PID). Upon a CLEC’s request, data files of the CLEC’s raw data, or any subset thereof, will 
be transmitted, without charge, to the CLEC in a mutually acceptable format, protocol, and 
transmission medium. 

Upon FCC 271 approval for a state, Qwest will provide CLECs which have approved I 

14.2 
performance results pursuant to the PAP by the last day of the month following the month for 
which performance results are being reported. However. Owest shall have a mace ueriod of 
five business davs. so that Owest shall not be deemed out of compliance with its reuortinq 
obligations before the expiration of the five business dav mace period. -Individual CLEC 
reports will also be available to the Commission upon request. Upon the Commission’s 
rlriuest, data files of th? SLEC raw data, or any subject thereof, will be transmitted, without 
rharge, to the Commicion in a mutually acceptable format, protocol, and transmission form. 
By accepting this PAP, each CLEC consents to Qwest providing that CLEC’s report and raw 
data to State Commissions upun the Commission’s request. 

14.3 
report by the last day of the month following the month for which performance results are 
being reported, Qwest’will pay to the State a total of $500 for each business day for which 
performance reports are due after the five business day grace period. This amount represents 
the total for missing any deadline, rather than a payment per report. Prior to the date of a 
payment for late reports, Qwest may file a request for waiver of the payment, which states the 
reasons for the waiver. 

Qwest will also provide the Commission a monthly report of aggregate CLEC I 

I 
In the event that Qwest does not provide CLEC and the Cornmission with a monthly 

15.0 Audits/Investigations of Performance Results 

15.1: Qwest will create a separate financial system which will take performance results as 
inputs and calculate payments according to the terms of the PAP. An independent audit of this 
financial system shall be initiated one year after the effective date of the PAP and a second 
audit shall be started no later than 18 months thereafter. The auditor will be chosen and p;,d 
for by Qwest. Alternatively, the Arizona Commission staff may choose to conduct this audit 
itself. The necessity of any subsequent audits of the financial system shall be considered in 
the six-month PAP reviews, based upon the experience of the first two audits. 
If as a result of the audit, it is determined that Qwest underpaid, Qwest will add bill credits to 
CLECs andor make additional payments to the State to the extent that it underpaid. In the 

Page - 19: Revised Julv 3.  2001 64888 I 
iEGiSlON NO. , 



T-00000A-97-0238 

event Qwest overpaid, future bill credits to CLECs andor future payments to the State will be 
offset by the amount of the overage. All under and over payments will be credited with 
interest at the one year U. S. Treasury rate. 

15.2: In the event of a disagreement between Qwest and the CLEC participating in this PAP 
as to any issue regarding the accuracy or integrity of data collected, generated, and reported 
pursuant to the PAP, Qwest and the CLEC shall first consult with one another and attempt in 
good faith to resolve the issue. If an issue is not resolved within 45 days after a request for 
consultation, the CLEC and Qwest may upon a demonstration of good cause (e.g., evidence of 
material errors or discrepancies) request an independent audit to be conducted, at the initiating 
party’s expense. The scope of the audit will be limited to performance measurement data 
collection, data reporting processes, and calculation of performance resul ts and payments for 
a specific performance measurement. An audit may not be commenced more than 12 months 
following the month in which the alleged inaccurate results were first reported. 

If an audit identifies a material deficiency affecting results, the responsible party shall 
reimburse the other party for the expense of the third party auditor, assuming the responsible 
party was not the party initiating the audit. In the event the CLEC is found to be responsible 
for the deficiency, any overpayment made to the CLEC as a result of the deficiency shall be 
refimded to Qwest with interest and any affected portion of future payments will be 
suspended until the CLEC corrects the deficiency. In the event that Qwest is found to be 
responsible for the deficiencv, Qwest will pay the CLEC the amnimt that would have been 
due under the PAP if not for the deficiency, including interest. 

Neither CLEC nor Qwest may request more than two audits per calendar year for the entire 
Qwest in-region states. Each audit request shall be limited to no more than two performance 
measurements per audit. For purposes of these provisions, a performance measurement is a 
Performance Indicator Definition (PID), e.g., OP-3, Installation Commitments Met. CLEC 
agrees that Qwest shall not be required to conduct more than 3 audits at one time for its 14 in- 
region states, nothwithstanding who has initiated the audit, and notwithstanding the 
provisions in this paragraph. This provision shall exclusively govern audits regarding 
performance measurements. Qwest agrees to inform Commission Staff and all CLECs of the 
results of an audit. 

15.3: Qwest will investigate any second consecutive Tier-2 miss to determine the cause ofthe 
miss and to identify the action needed in order to meet the standard set forth in the 
performance measurements. To the extent an investigation determines that a CLEC was 
responsible in whole or in part for the Tier-2 misses, Qwest shall receive credit against 
Tier-2 payments in an amount equal to the Tier-2 payments that should not have been made. 
The relevant portion of subsequent Tier-2 payments will not be owed until any responsible 
CLEC problems are corrected. For the purposes of this sub-section, Tier- 1 performance 
measurements that have not been designated as Tier-2 will be aggregated and the aggregate 
results will be investigated pursuant to the terms of this Agreement. 

* *  

0 

0 
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16.0 Reviews 

I Every six (6)  months, Qwest, CLECs, and the Commission shall review the performance 
measurements to determine whether measurements should be added, deleted, or modified; 
whether the applicable benchmark standards should be modified or replaced by parity 
standards; and whether to move a classification of a measure to High, Medium, or Low or 
Tier-1 to Tier-2. The criterion for reclassification of a measure shall be whether the actual 
volume of data points was less or greater than anticipated. Criteria for review of performance 
measurements, other than for possible reclassification, shall be whether there exists an 
omission or failure to capture intended performance, and whether there is duplication of 
another measurement. The first six-month period will begin upon the FCC’s approval of 
Qwest’s 271 application for that particular state. Any changes to existing performance 
measurements in this aRB-ekifPAP shall not be made be without +Owest’s consent. m+twk 

~ 

I 
Qwest will make the PAP available for CLEC interconnection agreements until such time as 
Qwest eliminates its Section 272 affliate. At that time, the Commission and Qwest shall 
review the appropriateness of the PAP and whether its continuation is necessary. However, in 
the event Qwest exits the interLATA market, that State PAP shall be rescinded immediately. 

17.0 Voluntary Performance Assurance Plan 

This plan represents Qwest’s voluntary offer to provide performance assurance. Nothing in 
this plan or in any conclusion of non-conformance of Qwest’s service performance with the 
standards defined in this plan shall be construed to be, of itself, non-conformance with the 
Act. 

Page - 21: RevisedJrilv3. 2001 Api&+X% I 64888 
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I Attachment I:  Tier-I and Tier -2 Performan ce Measurements Sub- iect to Per Occurrence Pame& 

I I 1 I I I I 1  

a. PO-3 is limited to PO-3a-1. PO-3b-1. and PO-3c. 

b. PO-6 is included with PO-7 as two “families:” PO-6aRO-7a and PO-6bffO-7b. Measurements within each family 
share a sinele Davment oDDortunitv with onlv the measurements with the highest Davment beine Daid. 

c. OP-3 is included as three “families:” OP-3d3b. OP-3c. and OP-3d/e. Measurements within each family share a 
Sinele Dament ODDortunitv with onlv the measureinent with the hiehest D a p e n t  being paid. 

d. OP-4 is included with OP-6 as five “families:” 0P4a/0P-6-1.OP4b/OP-6-2.0P-4c/0P-6-3.0P-4d/0P-64. and 
OP4dOP-6-5. Measurements within each familv share a sinele pavment opportunitv with onlv the measurement with 
the highest Dament beine Daid. 

e. For Durposes of the PAP. OP-6a and OP-6b will be combined and treated as one. The combined OP-6 breaks down 
to OP-6-1 (within M S A l  0 P-6-2 (outside M S A l  OP-6-3 (no dispatch). OP-6-4 (zone I ). and OP-6-5 (zone 2). 

Page - 22 Revised Julv 3.2001 4pi+XW 
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Attachment 2: Performance Measurements Subiect to Per Meas ure Cam 

Billing 
Time to Provide Recorded Usage Records - BI-I (Tier- 1 /Tier-2) 
Billing Accuracv - Adiustments for Errors - BI-3 (Tier-1). 
Billing Completeness - BI-4 (Tier- 1 /Tier-2) 

Page - 23: Revised Julv 3.2001 Apd+&QQ -I JECISION NO. - 64888 



Page - 24: Revised July 3. 2001 
64888 

DECISION NO. t, 



I -. 

I Page - 25:  Revised Julv 3.2001 A~H+~&M I 64888 
DECISION NO. ~ 



IN THE MATTER OF QWEST CORPORATION'S 
SECTION 271 APPLICATIOY 

- 
ACC Docket No. T-00000.A-97-0238 

- 

- 

STAFF'S FINAL REPORT 03 

Q \."E ST' S P E RSF OR\l,AN C E ASS L T R \ 3  C E P L AX 

December 14,2001 

64888 
DECISIQN NO. 

1 

e 

P 



T-00000A-97-0238 

I. FINDIlUGS OF FACT 

.4. INTRODUCTION 
- 

1. The Telecommunications Act of 1996 (“1996 Act”) provided a method by 
which Regional Bell Operating Companies may receive Section 271 approval and enter 
the interLATA long distance market. The 1996 Act conditions such approvai on the 
opening of local markets to compefition. The Federal Communications Commission 
(b‘FCC’’) has emphasized the importance of four key components of any Section 271 
filing: 1 )  open participation of all interested parties, 2) independent third party testing of 
operation support systems (“OSS”), 3) design of performance measurements and 
standards, and 4) adoption of performance assurance measures which create a financial 
incentive for post-entry Szction 27 I compliance.‘ Qwest’s Performance Xssurance Plan 
(“P.U”) addresses the-fourth component of the Section 27 1 process. e 

2. The development of a PAP is a serious undertaking . h y  incumbent local 
service carrier has a clear economic incentlve to stave off competition.? Due to this fact, 
the FCC encourages the monitoring of a Bell Operating Company’s (“BOCs”) wholesale 
p xfdrrnance through the development of a post-entry wholesale performance assurance 
plan. 3 

2. This Staff ?,,-port provides an overview of the PAP process for Qwest 
Corporation (“Qwest”) ‘ ill Arizona, the positions of Workshop participants, resolutions 
reached between the parties, a summary of impasse issues inciiiding the parties’ positions 
on each, and Staffs impasse resolution proposals. 

B.- PROCEDUML HISTORY 

1. X total of seven workshops on the Arizona P.Q were held In 2000 and 
.AI1 2301. Issues relating to the P.\P \vere.disc\med and Dresw.:sd Jt each Lvorlishop 

interested parties \\ere in\  itzd to participJtc. I 

I - 
’ Application of Bell Atlantic ;New York for .4urhoriza11on Under Section 3- 1 of the Communications A c t  
to Provide In-Region, InterL.\T.\ Service in the State of y e w  York. >lsrr.orixhm Opinion ifid order .  cc 
Docket 99-295, at para 8 (December 2 2 ,  1999) (Bell Atlantic New York Order) ’ See Richard A. Epstem, A Clear View of The Carhedral: The Domlnuncr  pr prop err); R:iies, 106 Y k L E  
L.J. 209 I ,  2 1 19 (1  997) (“the blockade posinon of the local monopolists IS such that they would have e t  -,y 

Bell Atlantic New York Order at paras 429-30; Applicatron of Southwestern Bell Telephone Company, 
and Southwestern Bell Communications Services, Inc., dlbh Southwestern Bell Lon3 Distance Pursuant to 
Section 271 of  the Communications Act to Provide Inter-LAT.4 Service in [ne State of Texas, 
\.fernorandurn Opinion and Order, CC Docket ?io 00-65 at para 420 t2000) (heremafter, “SBC Texas 
Order”) 

For simplicity purposes, this Staff Report’s references to ‘.Qwest’* shall mean .‘Qwest and its assignees or 
success or s .’( 

- incentive to guard access to theu networks against would-be competitors”). - 
3 
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5 .  On July 13, 2000, the first Workshop on the P.4P took place at the 
Commission’s offices in Phoenix. The *zona Corporation Commission (“ACC”) Staff, 
Commission consultants - Doherty & Company (“DCI”), and Qwest were present a: the 
Workshop. The following CLECs were in attendance: Alltei, GST, WorldCom, 2-Tei, 
SBC Telecom, Southwestern Bell Telecom, Eschelon Telecom, Inc., Electric Lightwave, 
Inc., Cox Arizona Telecom, Inc., and espire Communications. The Residential Utility 
Consumer Office (“RUCO”) was also present. 

- 6. On July 25 and 26, 2000, the second Workshop on the PM took place at 
the Commission’s offices in Phoenix. The ACC Staff, DCI, and Qwest were present at 
the Workshop. The following CLECs were in attendance: LVorldCom, Z-Tel, Eschelon 
Telecorn, Inc., Electric Lightwave, h c . ,  and Alltel. WorldCorn, Z - M  Eschelon 
Telecom, Inc. were present telephonically. RUCO was also present. 

7 .  On August 22 and 3, 2000, the third Workshop OR the PAP took place at 
the Commission’s offices in Phoenix. The ACC Staff, DCI, and Qwest were present at 
the Workshop. The following CLECs were in attendance: Worldcorn, Z-Tel, Eschelon 
Telecom, Inc., Electric Lightwave, Inc., SBC Telecom, Southwestern Bell Telecom, Pac- 
Tel, and Alltel. Pac-Tel and Eschelon Telecorn, Inc. were present telephonically. RUCO 
was also present. Kelley Drye Ce Warren LLP were present telephonically. 

0 

S .  On October 17  and 18, 2000, the fourth Workshop on the P .V took place 
at Owest’s office at 5090 North 4Oth Street in Phoenix. The ACC Staff, DCI, and Qwest 
were present at the Workshop. The following CLECs were in Pttendance: WorldCom, 2- 
Tel, and SBC Telecom. Cox h z o n a  Telecom, Inc. (“Cox”) and ?.spire Communications 
(“e-spire”) were present telephonically for the first day of the workshop. 

9 On December 18 and 19, 2000, the fifth h‘orkshop on the PAP took place 
at the Commissron’s offices in Phoenix. The ACC Staff, DCI, and Qwest were present d t  

the Workshop. The following CLECs were in attendance: LVorldCom, Z-Tel, SBC 
Telecom, and Covad. RUCO was also present. a 

10.- On February 5 and 6, 3001, the sixth Workshop on the P.Q took place at 
HeLv1e:t Packxd’s (“HP”) offices in Phoenix. The ACC Staff? DCI? and 2Lvest 
Corporaion (“Qwest”) were present at the Lvorkshop. The fQ[iLii,bing CLECs were in 
attendance: Worldcorn, Z-Tel, SBC Tdecom, and Sprint Communications CJrnpany 
(“Sprint”). The U.S. Department of Justice (“DOJ”) \vas also present. 

11. On April 2 and 3, 2001, the seventh and final LVorkshop on the P;\p took 
place at HP’s offices in Phoenix. The ACC Staff, DCI, and Qwest were present at the 

Telecom. Cox participated telephonically. 
- - Workshop. The following CLECs were in attendance: WorldCom, Z-Tel, and SBC 
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C. FCC PUBLIC INTEREST AP.ALYSIS I -  

12. There is no express requirement in Section 271 that a BOC be subject to a 
Performance Assurance Plan. The FCC does not require such plans and therefore the 
FCC does not impose requirements for its structure if a State adopts one. Nonetheless, it 
is a critical consideration in assuring that the local market will remain open after Qwest 
receives section 27 1 authorization. The existence of a satisfactory performance 
monitoring and enforcement mechanism is probative evidence that the BOC will continue 
to meet its section 271 obligations after a grant of such authority. 

I - 

I3  The FCC has offered the following basic PAP components as guidelines: 
(1) penalties linked to effective performance measures that can be expanded as necessary; 
(2) a clear and detailed enforcement structure that mainly relies on self-executing 
penalties; and (3) a process for validating and auditing the performance results.’ There is 
no single PAP which all states must institute.6 Therefore, each state has at its discretion 
the crafting of a suitable P.U.’ 0 

D. POSITION OF QWEST 

14. In September, 2000 Qwest submitted a modified P . V  tvhich was patterned 
after the PAP submitted by Southwestern Bell for the State of l ’ e u ~ s  and approved by the 
FCC. At the time Qwest stated that i t  believed that the Cornrnlssion, CLECs and the 
Company could avoid unnecessary controversy and depletion of resources in attempting 
to create a PAP from scratch. 

15. The modified Qwest PAP adopted virtuaily the same payment structure 
and key statistical and payment schedules as the Southwestern Bzll Texas PAP. The 
QLvest P . V  requires specified levels of Lvholesale performance as determined by the 
performance measures (Rkrformance Indicator Definitions “PIDs”) and assesses financial 
liability for failure to meet the standards. 

‘ I -  * - -  16 Tiic ~ i luu l l iLu  yv ic ,~  I..-, L L i u i u u t t i  !cy i1~~L3i , rLLnzl , ;s  q e e d  to in thz 
Anzona Workshops and the Regional Okersignt Committee (*.ROC“, \,Lorks?,ops. In i i j  

revised P.\P, Qwest included thirty-one of  the fifty-one ROC .L-,zona PIDs Of the 
tmmty not included, QLkest stated that fourteen \\ere d1; t~oSF:~  ar  p x i t )  b y  &SI%. 

Qwest srated that as such, they are not appropnate for inclusion in 3 P A V .  Q~\es[  stated 
that the remaining six measurements were not included because th?:/ were not requested 
by the CLECj in the Anzona 271 workshops or because the! uers  u p l i c d t i \ r :  of other 
measurements included in the Qwest PAP. Qwest further s t d i d  that i t  had pr:lv:ousl; 
responded to the CLECs expressed concerns over the number of sub-7.easurements by 
agreeing at the last workshop to add 94 additional sub-measurements. h i t h  this filing, 
Qwest is increasing the number of sub-measurements included in the P .U to 1 7  1. 

- 

’ See Bell Atlantic New York Order at paras 437-444 
’ Compare, e.g . Bell Atlantic New York Order at paras 43 1-44> with SBC Texas Order at paras 522-30. 

See SBC T 2 u s  Order at para. 423 (reviewing under a ”zone of reasonableness” standard) 
64888 
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17. Q lest hrther stated th 
and setf-executing remedy structure. 

t its revised PAP contained a two-tiered, escalating 
Similar to the Texas plan, the measurements are 

designated as Tier I, Tier-I1 or both Tier I and Tier 11. Tier I payments t(J CLECs are 
triggered immediately the first month that Qwest fails to meet a measurement standard 
and escalate according to the degree to which the parity or benchmark standard for a 
particular measurement is missed, the duration of non-conforming performance and the 
weight assigned to the particular measurements. Qwest stated that under its revised Plan, 
dollar amounts are assigned to Tier I measurement to be ?aid on a per occurrence basis, 
or in a few instances on a per measurement basis. The dollar amounts increase with the 
designation from “low” to “medium” to “high”. For the vast majoriry of Tier I 
measurements, the assigned dollar amount is multiplied by the number of occurrences 
needed to bring the measurement result to panty or the agreed to benchmark. Thus, 
CLEC payments escalate the further away the Qwest performance is from the designated 
measurement standard. Finally, the payment amount increases each of the first 6 months 
for which the results are non-conforming. 

18. Qwest’s revised P . V  also includes Tier I1 remedies payable to a State 
Fund. Tier I1 payments are triggered automatically after three consecutive months of 
non-conforming service results. Dollar amounts are assigned to Tier I1 measurements on 
a per occurrence or per measurement basis. The dollar amounts increase with the 
designation from ‘‘Low’’ to “medium” to “high”. For thz .<aj[ majority of  Tier 11 
measurements, Qwest stated -that the amount of payment increased the fufiher 
performance is from the designated measurement standard. 

19. The parity standard is used when there is a retail analog. The panty 
standard is met when the service Qwest provides to CLECs is equivalent to that which i t  
provides to its retail customers.’ Qwest proposed a statistical test, namely the modified 
“2-test”, for evaluatins the difference benvezn two means (i.e., Qwest and CLEC service 
or repair intervals) or two’,percentages (e.g., Qwest and CLEC proportions), to determine 
wherher a panty condition exists bemeen the results for Qwest and the CLECs. Qwest 
stated that [he modified “2-test’’ would be applicable if the number of  data points are 30 
o r  mer?. Fcr :+x:in; :: ~ ~ > ~ i ~ : ~ i ~ ~ : - . .  i C:. , L c ! i  tiir; :luLL,bti. of A . 2  points are 30 or  Izss. 
Qwest proposed using a permutation test to dztzrmins thz ~ t a [ 1 j ~ ~ C ~ ~  s i g i i i c x c e  of  the 
difference behveen Qwest and the CLEC. QFvest would be in conformance Lvhen the 
monthly performance results for parity and benchmark mzasu:=mmrs arc such that the 
calculated Z test statistics are not greater than [he Cntical Z-vaii!cs. Cmain memires  
have no retail analog to make panty comparisons with. These measures have been 
assigned benchmarks and are evaluated on 3 jt;lre and comparz bL i j l j .  

20. Qwest’s revised FAP puts at risk 36% of the Company’s “net revenues” 
derived from the local exchange services. 

3 For performance measurements that have no Qwest retail Analogue, agreed upon benchmarks are used 
Bscause variation may occur around the benchmark. 3 statistical test IS used to d e t e m n e  whether the 
variation is within a statistical ranse. 

64888 
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2 1. Qwest stated that its revised PAP incorporates performance measurements 
that will ensure Qwest’s service performance to competitors can be measured and 
monitored so that any degradation of the agreed upon level of service is detected and 
corrected. 

22. Qwest ais0 stated that the performance nieasurements incorporated into 
the Qwest PAP are broad based enough-to cover all the modes of entry, resale, 
interconnection and the purchase of unhundled network elements. 

.- 

E. POSITION OF THE CLECS 

23. Z-Tel originally proposed a competing P - P ,  called the Zone Parity 
approach. The Zone Parity approach is a non-statistical plan :vhich Z-Tel claimed was 
easy to understand and implement and its results were easy to interpret. 

24. Z-Tel identified the following objectives for any PAP: 1 )  the PAP should 
ensure that the quality of  services provided to the CLECs b y  the ILEC is “just, 
reasonable, and nondiscriminatory” and *.‘. . .at least equal in quality to that provided by 
the local exchange carrier to itself or to any subsidiary, affiliate, or any other party...”; 
2)  the measurement procedures of the P.4P should be easy to understand, calculate and 
interpret and should minimize administrative cost; 3) ti-e plan should be competition- 

-or  customer-focused and promote reasonable expectations about the quality of service the 
ILEC will provide CLECs; 4) the measurement procedures should be credible, and based 
on accurate and reliable data; and 5 )  the plan should be broadly consistent with the 
plentitude of underlying principles offered by the various participants and State and 
Federal regulatory agencies. 

25 .  2-Tel claimed that its Zone Panty proposal W J S  sipenor to other P-Qs 
because i t  did not rely on statistical approaches to performmce measurement. Statistical 
procedures, while routine‘ and comprehensible to statisticians, are inordinately complex 
for the statistical layperson. In addition, 2-Tel states thdt 3s long as the ILEC is 
p ruv  idiiks L l ~ L  J L I l l , ~  ,t<&-, -;; d;,- ,  ,;? ~JJ~L;J ,  ;C ;t;:lf :r.d the CLECs, p s r f o m x c e  is 
deemed adequate under the statisxcai J p p r o x h .  Hoi\ eve:. jLL:i;Iic21!y identicJi S S ~  tct: 

may be neither “just” or “rxsonablz”. Accordins to Z-Tel i f  [he ILEC’s sen  I C Z  qualit) 
is reduced, the statijticJl approach L C I I I  not detect i t  as long 2s v ~ e r > o n s  reccibes the same 
poor service. 

I I -  

26 2-Tel argued, therefore that it3 approach n ~ s  si:perior becclusz o f  the 
inability of the statistical approach to capture absolute performance This is a senoiis 
shortcoming because CLECs are harmed relatively more than ILECs for a given “pariLl” 

customers to switch from the services of the ILEC to those of the CLEC. 
reduction in the quality of service. The CLEC business plan relies on convincing 5 

27. Benchmarks, according to Z-Tel, do not suffer from this Ila\v. By setting 
an absolute level of quality, the ILEC is unable to incrzase the costs of switching with a 
“panty’ reduction in quality. Z-Tel claimed that its Zone Panty benchmarks, because 

64888 
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they are based on actual performance data, consider bokll the relative  an^ absolute quality 
dimensions of performance. 

28. 

29. - On September 2 5 ,  2000, WorldCom, Eschelon Telecom (“Eschelon”) and 
Electric Li$twave filed a separate joint proposed PAP (“Joint CLEC PAP”). The Joint 
CLEC7.Q which also proposed the use of “zone benchmarks” in the application of 
performance measurements. The zone benchmark standards would be gradually raised 
over time. 

SBC also proposed a PAP that was almost identical to the Texas plan. 
- 

F. QWEST’S RESPOSSE 

30. Qwest opposed the Zone Panty approach and the Joint CLEC PAP which 
was also based upon the use of zone benchmarks. Qwest claimed the Joint CLECs’ 
attempt to convert panty performance measurements into benchmark measurements for 
the purposes of calculating PAP payments is a clear departure from the requirements of 
the Telecommunications Act and is unacceptable. Qwest stated that central to the 
concept of discnmination is the cornpanson of service provided to CLECs to service 
prnided to Qbest retail customers during the same time penol  Qwest argued that the 
Joint CLECs’ zone proposal would result in a l e ~ e l  of payment that ~ ~ o u l d  not relxe to 
the level of discnrninatory conduct. 

31. Qwest also argued that the Joint CLEC prclposal did not provide the 
concrete details regarding their zone proposal, specifically the zune benchmarks for each 
performance sub-rneasurement. 

33. Qwest also claimed that the Joint CLEC zone proposal added unnecessary 
complexity and was not necessary to discourage discrimination. 

3 3 .  Qwest claimed that other critical and controversial ciements missing from 
the Joint LLL.C proposa-1 %ref 1 )  tne probability of  detection thLi  (J\,c.?st be!ie;-e;: i L  \ ; v .G IL~~  

be subject to, 2) the discount rate that Qwest would use in decision makins, 5 )  the 
number of years Qtvest expects to retain each type of CListoTrler due to an act of  
discnmination, 4) the scale value representing the visibility of such performance sub- 
measurement to the customer, and 5 )  the number of customers indirectly affected b y  an 
act of disximination. 

34. With regard to ;he SBC Plan, Qwest commented that Qwest had already 
adopted the key plan structure, statistics! methods, and payxent tables from the Texas 
plan for the Qwest PAP. Therefore, Qwest stated that Qwest’s and SBC’s proposals have 
many common elements and are generally similar. However, Qwest noted that SBC 
would have the Commission adopt the Texas performance measurements. Q\\ est stated 
that i t  strenuously opposes the adoption of new performance measurements. Qwest states 
that SBC would have the Commission throw out the entirety of the PIDs developed in the 
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Anzona performance workshops and substitute the Texas performance measurements. In 
this regard, Qwest stated that the SBC proposal is unreasonable. 

G. 

3 5 .  

S U I I l & ~ Y  OF QWEST’S PROPOSED PAP’ 
- 

The parties involved in this proceeding agreed at the fifth PAP Workshop 
to use the PAF’ approved by the FCC in SBC Telecom, Inc.’s 271 application in Texas as 
a foundation.“ Qwest’s proposed Performance Assurance Plan (‘.PAP7 ), which is based 
on the SBC Texas plan, is summarized below. Throqhout the workshop process, Qwest 
has revised and modified its proposed PAP. In this summary, Staff will describe the P .V  
using Qwest’s most recently submitted proposal filed on July 6, 200 I .  

Performance Measurements 

36. Under Qwest’s proposed plan, Qwest’s wholesale performance will be 
evaluated on twenty-two separate performance measures. Each of these measures is 
divided into several sub-measures to account for differences in product types andor 
geography. The pass/fail criteria on some performance measures is whether Qwest’s 
wholesale performance is at parity with its retail performance. For measures which do 
not have a “retail analog”, benchmarks have been established as pass/fail cntena. The 
development of the performance measures is discussed below ,n Section K. 

37. Penalty payments under Qwest’s proposed PAP are divided into two 
categories or “tiers”. The performance measurements which are evaluated in the PAP are 
placed in either or both of these tiers. Tier I payments are made by  Qwest to individual 
CLECs if a performance measure in this category is missed. Data is reviewed at the 
individual CLEC level in order to assess Tier I payments. Tier I1 payments are based on 
aggregate CLEC results. If a measure is missed at an aggregate CLEC level for three 
consecutive months, then, Qwest would make a Tier I1 payment. Tier I1 funds do not so 
to individual CLEC s. There are differing ideas as to the destination of Tier I1 payments. 
These ideas are discussed in Section I, DISPUTED 1SSL;E XO 12 

. -  

35. Some measures are categonzed as only Tier I. L1my measurements are 
cateu,onzzd as Tier I and Tier 11. This mdicates that QLcest !vL:lJ be measured for ;ts 

performance at 3n indicidual CLEC basis anif at an aggregate 1ei.si For these measurts. 
a Qwest failure at meeting both of these standards could result in two types ofpalments. 

39 Each Jf  the evaluated performance measures are s i c i n  different ~ ~ i i y n [ s .  
High, Medium, or Low. These weights indicate the relative imponance of the meclsure in 

ensuring competitive local services in Anzona. Initially, Qwest utilized tl- 3 weighting in 
the Texas PAP and made changes based on comments or concerns raised in the Arizona 
proceeding. The level of payment that Qwest provides depends on the weight Siven to 

- 

In the mitial Staff Report docketed on October 29, 2001, Section G was mislabeled “Resohed Issues.” 
Relabeling Section G should resolve many of WorldCom’j issues regarding the initial Staff report 
paragraphs 38 through 45 

9 

See transcript for PAP Workshop 5 held on December 18, 2000, Volume 1 pages 119 - 122. 10 
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the performance measure. Qwest will be required to pay a greater penalty on missed 
measures with a Hi$ wei&ting than for Medium or Low. The Medium weighting 
would then receive the next highest level of payment, with Low weighting ldeiving the 
lowest level. 

- 

40. Penalty payments are determined in one of two ways: per occurrence or 
per measurement. Per occurrence payments are calculated using a set dollar payment and 
multiplyng it by the number of occurrences of failure. Per measurement payments are 

- calculated using a set payment level for a measurement at a particular weighting level. 
Table 3 in this report presents the payment levels associated with these two methods of 
payment. The payment levels for both of these methods increase as the number of 
consecutive failures increase. 

41. There are two tjpes of standards used in determining Lvhether Qwest 
failed or passed a performance measurement. The first type of standard is called “parity”. 
If a Qwest performance measure has a panty standard, then Qwest must provide 
wholesale service that is at the same level (statistically) as Q\\est‘j retail senice. The 
second type of standard is called a ”benchmark.” Benchmark standards are used for 
performance measures for which there is no retail equivalent. Benchmarks give a certain 
standard (e.g., 95% of firm order commitments in less than 30 minutes, etc.) which 
Qwest must meet in order to pass a performance measure with a benchmark. 

- 

42. Some performance measurements have a “dia+xtic” standard rather than 
a parity or benchmark standard. Data is gathered on Qwest‘h performance on diagnostic 
measurements. Data 
kathered on these dia@ostic measures will  be reviewed at a later date to determine 
whether these measures should be ,oiven parity or benchmark standards, makin2 Qwest 
liable for penalties for failures on these measurements. Currently, there are on-going 
discussions about con&tin,a certain diagnostic measures to benchmark or panty 
measures. 

However, Qwest is not penalized based on this performance. 

-0 

Statistical Analtsis 

44, In order to determine Lvhether Qwest mtets a p~r::;, jUn&rd3 5tatisL!cui 
analysis will be used. For a given measure, this analysis compares the mean ofw-holesale 
observed data to the mean of observed retail data to determine whether a failure to meet a 

If the differcnce in 
means is determined to be statistically significant, the percent difference betlveen the two 
means is used tG calculate the number of occurrences that are eiisible for payments. 

- standard can be deemed statistically insignificant or significant. -. 

15 Measures with benchmarks are evaluated on ;1 “stxe and c o r n p m ”  basis 
with no statistical analysis. For example, performance measure PO-5, requires that firm 

9 
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order confirmations on certain orders be delivered within 0 minutes 95% of the time. If 
the data indicate that Qwest has met or exceeded the 95% benchmark, then Qwest makes 
no payments. If the data indicate that Qwest is below the benchmark, then Qwest will be 
liable for penalty payments. The number of occurrences that are eligible for payments 
will be based on the difference between the actual performance and the benchmark. 

Other Aspects of P.4P 

46. Qwest's PAP contains a section regarding the limitafions of the plan. This 
section details how the plan may and may not be used. Qwest also highlights how PAP 
data will be reported. Qwest mentions that the PAP will be reviewed every six months in 
order to make changes or modifications to the plan. This re\iew w ~ l l  determine if 

performance measurements need to be changed, added, or deleted. It will  also review the 
weighting of measures, measurement standards, and payment levels 

H. ISSUES RESOLVED BETWEEX THE P-4RTIES 

47. The parties involved in this proceeding agreed at the fifth rllnzona P A P  
Workshop to use the P.4P approved by the FCC in SBC Telecom, Inc.'s 271 application 
in Texas as a foundation. The Texas PAP contained a provision for six-month reviews of 
the P'AP after i t  is approved. Parties to the Arizona proceed,ng a g e e d  to this provision as 
well. Starting from the Texas P.V,  several disputed issues were identified. The parties 
were able to resolve manv of these issues without direct Staff intervention. These 
resolved issues are discussed and summarized below. 

Performance Measurements 

I S  Prior to the start of the P . V  LL'orkshop process, the .?in7ona Test Advisory 
Group (TAG) developed, its occn performance measurements (LnoLLn cls Performance 
Indicator Definitions or PIDs) for use in the Anzona OSS test. The TAG is made up of 
Qwest and numerous CLECs, principally LVorldCom and XT&T The Anzona T.AG also 
l ~ ~ , ~ ~ ~ i ~  L;IL p2rformdilLc incdjuleiri<n[j dopted in SeLv l.~~'i ~ ' 2  TZ .X ... 
development o f  the Xnzona PID Therefore, the pclrties to the Azzona P.V LVorkshops 
agreed to b e y n  LL ith these rne;lsurernents rarher than the me;1~i!rements c r z ~ t s d  )I-, the 
Texas P.V Xddiaonal P!Ds ma) be crzJ:=d or currcnt PlDs ~ d ! f i e d  as rsques:ed 3) 

parties through the h z o n a  TAG. 

+he 

Texas Six-Month P.AP Review 

49. The Texab P,J9 called for a review of the P , V  after it  had been in 

the Texas P.4P. Qwest has agreed to adopt the changes made to the Texas P.4P in its first 
six-month review, with one exception. The exception is that Qwest did not agree to 
perform root cause analysis after missing a measure €or two consecutive months. This 

operation for six months. The first six-month review resulted in many modifications to - 
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issue will be further discussed in Section I under the title “Disputed Issues and 
Reso 1 u tion .” 

Additional PIDs (PAP-1) 

50. In the ROC PAP process,13 three additional PlDs were agreed to by the 
participating parties: GA-3 (“Gateway Availability - EB-TA”), GA-4 (“System 
Availability - EXACT”), and G.4-6 (“Gateway Availability - GUI Repair”). Qwest 
proposed that these be included if they were only classified as Tier I1 measures. 
Violation of Tier I1 measures would result in penalty payments, but not to CLECs. 
Qwest made this same proposal in the . k z o n a  proceeding. WorldCom agreed to this 
proposal. 

5 1 .  CLECs proposed that PID MR-6 (“Mean Time to Restore”) be included in 
the PAP. Qwest and the C L E O  came to the following agreement: 1 )  include hfR-3a, 
MR-3b, MR-3c (MR-3 measures “Out of Service Cleared Within 24 Hours”), MR-6a, 
MR-6b, and MR-6c for non-dzsigned services; and 2) include hfR-3d, MR-3e, MR-Sa, 
and MR-jb (MR-5 measures “All Troubles Cleared Within 4 Hours”) for design services. 
Non-designed services are services which are standard and for which Qwest currently has 
facilities. Designed services are services for which Qwest must design new facilities in 
order to provision the sewice. 

_. 

5 2 .  All parties agreed to include OP-4 (“Installation Intzrval”) and OP-6 
(“Delayed Days”) as a set of five “families”: OP-4alOP-6- i ,  UP-4biOP-6-2, etc. For 
example, OP-la and OP-6-1 would both be in the PAP. However, if both measures are 
missed, Qwest would only make one penalty paymznt. The penalty pa,ment would be 
made on the measurement with the highest payment. All parties ageed that OP-3 
(“Installation Commitments Met”) tvould stand alone. and not be :ncluded in the above 
“family” concept. Hotvever, OP-3 would be included as [hree hrnil ies:  OP-3;L.;b, OP-3c, 
and OP-3d’z. 

- ?  
13. Parties ageed that i f  monthl? caps are imposed or. tkLs Lot21 amount QLbest 

\ \ i l l  pay, then the unused balance \could mote forward IR[O subseqlisnt months 
Therefore. the cap balance w i l l  rnoy,e fornard on a monthl) b:is:j until the er.d of the 
vear. 

I. DISPUTED ISSUES AND RESOLUTION 

54. Below is a summary of t k  positions of the parties on the PAP issues that 
were at impasse at the end of the workshop on April 3-3, 2001. A t  the last Workshop a 

’’ P.rlP-# refers to the issue number from the or;ginal PAP issues log. 
The ROC PXP process refers to the Regional Oversight C o m t t e c ‘ j  serxs  of workshops on a P.\P. 

Twelve of the 14 states in Qwest’s territory participated in the ROC P.AP process (.Arizona and Colorado 
being the exceptions). 

li 
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briefing schedule was established for the parties to provide their positions on each of 
these issues. The parties filed Comments on these issues on ‘April 5, 2001; Opening 
Briefs on May 10, 2001; and Reply Briefs on May 24, 2001. WorldCom was the only 
CLEC to file comments on April 5 ,  3001. WorldCom and 2-Tel jointly filed an opening 
brief on May 10, 2001. WorldCom was the only CLEC to file a reply brief on May 21, 
200 1. -. 

5 5 .  After the Arizona Workshop process was complete, Qwest made several 
changes to its proposed PAP during the ROC Workshop process. Qwest discursed these 
changes in its reply briefs and generally offered to include them in the Arizona I’M. To 
allow the CLECs to comment on Qwest’s latest proposal and to allow Qwest to clarify its 
proposal, another comment cycle \\as initiated. On July 6, 200 1 ,  Qwest filed its proposed 
.L\nzona PAP changes based on changes made in the ROC. CLECs responded to these 
changes on July 36, 2001. Staff filed its Proposed Staff Report on Qwest’s Performance 
Assurance Plan (“Proposed Report” or “Initial Report”) on October 29, 200 1. Worldcom 
and Qwest filed comments on the Proposed report on November 8, 2001 and November 
9, 7,001 respectively. A summary of  the parties’ positions on each issue is included. Staff 
follows with its analysis and recommendation on each of the issues. 

DISPCTED ISSUE NO. 1: Additional PIDs (P-AP-1) 

56.  There are two main categories for this impasse issue: 1) PLDs PO-6 and 
PO-7 and 2) PIDs PO-8 and PO-9. Therefore, this section will divide the background, 
comments, and Staff‘s resolution in accordance with each of these main categories. 

57. PO-6 measures “LVork Completion Notification Timeliness.” Its purpose 
is to evaluate the timeliness Lvith which Qwest issues electronic notification to CLECs 
that provisioning work on an order has been completed and that s e n ~ c e  is available to the 
customer. 

5 8 .  PO-7 measures “Billing Completion Notification Timeliness ” 1% purpose 
i q  tr7 ecaluate the timeliness with which electronic billing comDletion notifications are 
transmitted to CLECs. This measure focuses on the percer,tLs;: ~f ordzrs far v,;L:c:? 
notificat~ons are transmitted (for CLECs) or posted in the bll i ing system (far Qwest 
retail) within fice business days 

59. PO-S measures the “Jeopardy Yotice Interval.” Its purpose is to e~aluate 
the ::meliness o f  J Z O ~ J Y ~ ~ ~  r iotif icxidm. ~ O C L S I F . ~  on  how f x  :? ,id-~:r.ce of o r : ~ - ~ d  di:z 
dates jeopardy notifications are praLidsi :o CLECs (reyardizjs ;f ~.~5e!?,s: 2-c :.,z d ~ 2  
was actually missed). 

- 
60. PO-9 measures “Timely Jeopardy Notices.’’ Its purpose is to measure the 

extznt to which Qwest notifies customers in advance of jeopardized due dates when 
original due dates are missed. 

12 
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a. Summarv of Qwest and CLEC Positions“ 

1. PO-6 and PO-7 

61. WorldCom and 2-Tel want PO-6 and PO-7 included in the PAP as 
individual measures. If this is not possible, they suggest including whichever measure 
will result in h@er payments to CLECs. Qwest advocates including PO-6 and PO-7 as a 
“family.” The “family” concept signifies that PO-6 and PO-7 would share a payment 
opportunity. If Qwest fails to meet the standards forPo-6  or PO-7, Qwest makes one 
payment. If Qwest fails to meet the standards for both PO-6 and PO-7, then Qwest still 
only makes one payment. 

62. In its Comments filed on April 5 ,  2001, and its opening brief, Qwest states 
that including PO-6 or PO-7, but not both, is justified because the PAP provides the 
CLECs wi th  ample payment opportunities. These payment opportunities exceed the 
annual profit the CLECs or Qwest receive from business customers. 

63. In their comments filed on. April 5 ,  2001, WorldCom, and both WorldCom 
and 2-Tel in their joint brief state that PO-6 and PO-7 measure different things. The 
work completion notice is needed so that CLECs know as soon as possible that Qwest 
has completed the installation. This allows the CLECs to inform their customers about 
order status. The billing completion notice informs the CLECs of the day that Qwest will 
stop billing the customer and the date that the CLEC can begin billing the customer. Late 
or missing billing completion notices can result in customers being double billed. The 
TAG needs to develop an appropriately defined standard for PO-6. 

64. WorldCom states that the Texas P.4P does include a measure similar to 
PO-6. LL’orldCom would accept including either PO-6 or PO-; based on  which cvould 
result in higher pa,vments to the CLECs. 

65. In its modifications to the PAP to reflect agreements reached in the ROC 
process. Owest has ?geed  to treat PO-6 and PO-7 as a family in rhe ROC and makes the 
same offer here in Anzona. QLvest filed comments on [his issw iLj  tiling or. [he ROC 
proceeding Qwest states that in the ROC CLECs agreed to inclxk PO-6 and PO-? as a 
“family.” PO-6a and PO-7a, PO-6b and PO-7b, and PO-& and PO-7c would become 
three “families.” Each family is composed of  two sub-measures. It‘ Qwest misses borh 
sub-measures in a family, then Qwest would pay a penalty on  whichever sub-measure 
\vould result in a higher pajment. 

. .  

2. PO-8 and PO-9 

66. WorldCom wants PO-8 and PO-9 included as individual measures. Qwest 
advocates including PO-S and PO-9 as a “family.” 

Throughout this repon the sections labeled “a. Summary of Qwest and CLEC Positions” contain only a I 4  

summary of the parties positions, these sections do not represent Staffs position. 

64888 



67. Qwest states that including PO-8 and PO-9 could make Qwest liable for 
two payments on one late Jeopardy Notice. Qwest proposes that PO-8 and PO-9 should 
be included as a “family.” 

68. WorldCom and 2-Tel state t h 3  PO-8 and PO-9 measure different aspects 
of the process. PO-9 measures the quality of the process while PO-8 measures the 
timeliness of the process. In its Reply Br;.eF, WorldCom also argued that since PO-8 and 
PO-9 measure different aspects of the process, WorldCom encourages the Commission to 
include both measures% the PAP. 

69. In the ROC, Qwest agreed to include both PO-8 and PO-9 individually 
and makes that same offer here in Aizona. 

70. WorldCom discusses this issue in its comments on the ROC proceeding. 
WorldCom agrees that Qwest’s ROC proposal, which it is submitting in Anzona, does 
resolve WorldCom’s concerns that both PO-8 and PO-9 be included. 

b. Discussion and Staff Recommendation 
0 

1 .  PO-6 and PO-7 

- ;1. Ln Staffs Proposed Findings of Fact and Conclusions of Law, Staff 
Staff agreed that PO-6 and PO-7 should be believed that this issue was resolved. 

includea as a “Family”. 

72.  Comments submitted in response to Staffs initial report did not address 
this issue. Staff continues to support its prior recommendation. 

2. PO-8 and PO-9 

In Staffs Proposed Findings of Fact and Conclusions of Law, Staff 
hellwed that this issue was resolved. Staff agreed that PO-S and PO-9 should both be 
includzd in the P.4.P. Q w e a  will be IiLble for pendties i f  e i t k r  mzaswemerrt standard is 

missed. I f  both standards are missed, then Qwest should make payments for each of 
these measures. 

7 3  0 

7 3 .  Comments submitted in response to Staffs :nitla1 report did not address 
this issue Staff continues to support its prior recornmenddion 

DISPUTED ISSUE NO. 2: ChanPe Manaeement (PXP - 2)  

75.  Changes to Qwest’s OSS systems will affect CLECs who depend on those 
systems. In order to best manage Qwest’s changes to its systems, a d  minimize the 
negative consequences for CLECs. several change management measures (PIDs) have 
been suggested. 

64888 
3EClSION NO. __l__l__. 
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a. 

76. 

Summarv of Qwest and CLEC Positions 

Qwest stated that it has proposed PO-I6 (“Timely Change Management 
Notifications”) and GA-7 (“Timely Outage Resolution Following Software Releases”) as 
diagnostic ch-mge management measures for its PAP. Qwest states that these measures 
should be considered for PAP inclusion during the first six-month PAP review. Qwest 
states that no additional measures are necessary, but new measures may be considered at 
the six-month PAF review. 

77. WorldCom filed comments on this issue on Apnl 5 ,  2001 and WorIdCom 
and 2-Tel jointly filed an opemng bnef on this issue. These parties indicate that Qwesr. 
has proposed two change management measures’ PO-16 and (3‘4-7 WorldCom and Z- 
Tel state that an additional change management measure for software validation (PO-6 in 
New York) should be developed. This software validation measure would measure i f  the 
test deck‘’ provided to CLECs by Qwest is an accurate reflection of real world scenanos. 
WorldCom and 2-Tel hrther recommend measu’res for the percent of missing 
confirmations and rejections as well as billing and provisioning completion notices. The 
B A W  PAP‘6 contains a measure titled: “Missing Notifier Trouble Tickets Cleared in 
Three Days.” WorldCom and Z-Tel recommend that the same measure be adopted here, 
wi th  a small change. The change desired Lvould require that t’ie measure be calculated 
unt i l  the trouble ticket is closed, not just  cleared. A related measure on resubmission of 
orders should be adopted as well. 

0 

78. WorldCom and 2-Tel state that the B - W Y  F A P  is more inclusive of  
change management measures. The B A W  PAP includes measures for the following 
issues: notificatlon of system changes, software validation, change management 
timeliness, and the resolution of problems ivithin Venzon’s (formerly known as Bzll 
Atldntic’s) s?stems. These measures are subdivided into five catesones: emergency, 
regulatory, industry standhrds, requests by Venzon, and CLEC requests These measures 
and subdivisions include time lines and intervals. WorldCom and 2-Tel mention that thls 
ap~roach is more flexible and responsibe. 

0 

79 Several features of any chanse management process are listed 1 )  freeze 
time to enable CLECs to implement and test a proposed chanze. 2 )  time frame and 
euplanation of effccts of new chanses, 3 )  backwards compatibilit)/ aker insralimon for a 
specific time penod, 4) CLEC feedback opportunity, 5 )  standards for stable test 
environment probided to CLECs, and 6) p l m  for reversing a ct‘z.i‘s= in [he 9resznce o f  
significant problems 

~ 

A “test deck” refers to a simulated OSS system that allows CLECs to “practice” interacting with Qwest’s 
OSS and to d e t e m n e  whether their systems are functioning proper!y The te5t  d r z k  is also r-ftned. to 2s 

the “test bed” and the “Stand Alone Testing Environment” or SATE 
lo This refers to the Bell .Atlantic New York (B.WY) Performnce Assurance P l m  approved by the FCC. 

i j  
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80. WorldCom and 2-Tel state that the Qwest CICMP“ process only provides 
CLECs the opportunity to suggest changes. Qwest is in charge of decision making and 
implementing the proposed changes. WorldCom and 2-Tel argue for greater visibility 
into Qwest’s decision making process and an ability to resolve disputes if CLECs 
disagree with Qwest decisions regarding change management. WorldCom and 2-Tel 

management processes are addressed. 
would like to have access to a database in which all aspects of Qwest’s change _- 

8 1. WorldCom and 2-Tel discuss the recommendations madr in the Colorado 
Draft Report” on change management. The Colorado Draft Report recommend: that a 
group be created to maintain a website on change management issues, hold collaborative 
forums on change management, serve as a complaint contact, and participate in revising 
the PAP. 

52. Qwest states in its reply brief that its two p r o p o d  change management 
measures were adopted in the Texas PAP. Qwest states that these are appropriate since i t  
has similar processes as SBC. Qwest stands by its opening bnef statements regarding 
PO-16 and GA-7. Qwest states that. its CICMP process is compatible with the 
recommendations made by the Special Master in Colorado”. 

0 

53 WoridCom states in its reply bnef that the G.\-7 change management 
measure proposed by Qwest should not be diqmstrc  This should be a benchmark 
measure which requires 100% compliance by Qwest. WorldCom states that Qwest’s 
proposed change management measurements (PO-16 and G.4-7) are not enough. Two 
additional change management measures should be developed “Software Validation” 
and RQ-3 (“Release Quality”). The Release Quality measure would address the number 
of soflware releases that require changes or retraction u i t h i n  14 days of their 
implementation. 

8-1 Change management is not included in the ROC .greed upon amendments 
subsequently submitted by Qwest. 

b. Discussion and Staff Recommendation 

Qj Change management PIDs are an important pa-: o f  rnAixaininy the 
integnty of the P . V .  In Staffs Proposed Findings of Fact and Conclusions of La\\, Staff 
proposed that PO-I6 and GA-7 be included in the PAP prior to thz six-month review and 
prior :J QLvest tiling its 2‘1 application \ k i t h  the FCC Staff 5rJtzd t ‘ u t  both of  these 
measures should be includzd JS more than diaigostic meas ixs  ( .  c: . the: skoi:!d h a \ <  
benchmark standards and penalties imposed for non-conformance). The other two P IDS 

CIcblP stands for Co-Provider Industry Change Management Process. Thls is an orgaruzation through 
which Qwest communicates with CLECs and solicirs comments from the CLECs The CICMP has been 
renamed the Change blanagernent Process (CMP) ’’ Weiser, Ptul Thls is a 
draft P.\P de\eloped by Phil Weiszr (known as [he “ S p e c d  blastzr”) for Qlvest‘j Co lo rdo  371 
piweeding 

- 

17 
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LVziber.  Phil Drufr R f p r r  and Recommenddion and Fiirrher ReqiieJr For Commenrs, 200 1 I9 
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suggested, "Software Validation" and RQ-3, should not be included in the PAP as a 
diagnostic measure at this time. At the six-month review, the Commission and interested 
parties can review the results of Qwest's performance in this area and determine at that 
time whether the development of both of these measures is necessary for inclusion in t'ie 
PAP. 

.- 

86. Qwest did submit comments on ths  issue in response to Staffs initial 
report. Qwest states that it will include PO-16 and GA-7 inthe P.U once standards are 
adopted by the parties. Qwest states that these measurements will be classified as Tier I1 
with a high ranking given to payments. 

56 WorldCom also submitted comments on this Issue in response to Staff?s 
initial report. Worldcorn agreed with Staffs recommendatlon that PO-16 and (3.4-7 be 
included in the PAP. CVorldCom btates that parties have now ageed  to standards for both 
of these measures. The GX-7 standard is one miss for volumes betbveen 1 and 30 For 
volumes greater than 20, a 95% benchmark will be used. WorldCom states that parties 
a r t  in the process of creating a standard for PO-16. WorldCom states that the PO-16 
standard should be included in the P'Q once the standard IS developed. 

0 
57. WorldCom states that Staff has not recommended pacment levels for these 

change management measures. WorldCom recommends that Staff not a g e e  to Qwest's 
proposal to classifythese measures as Tier I1 with a high payment rsnking. Instead, 
WorldCom proposes that Staff review and adopt the Colorado rncommendations on these 
change management issues. 

58. WorldCom also mentions that Qwest has developed a change management 
measure related to Qwest's SATE: PO-19 ("Stand-Alone Test Environment"). Parties 
have not developed a standard, but WorldCom recommends that this measure be includzd 
in the P . V .  

S9. Staff continues to recommend that PO-16 and G.4-7 be included in the -0 
P.AP prior to the six-month review. Staff a g e e s  with the ~ a r t i e s '  arooosed sta.ndards for 
G.4-7. Since comments \\ere filed on Staff's repon, parties h2L.e 3grz:d to a sundarci for 
PO-16. For volumes betmeen one and ten, Qu.est will be allowed one miss. For volumes 
geate: than ten, the benchmark standard is 97.jO,/,, Staff a y r x s  \-\.ith [his jt>fidard for 
PO-16. Staff agrees with Qwest that these measures will be classified as Tier I1 Lvith a 
high payment ranking. This payment classification can be modified as necessary in the 
six-month PAP review. 

90. Staff agrees with WorldCom that the PO-19 S,ATE measurement be 
included in the PAP. Staff recommends that if  parties dekelop a standard for this 
measurement prior to the effective date of the PAP, then parties' recommended stmdard 
should be adopted. If no standard is developed prior to the effzctive date of  the PAP, 
then Staff recommends that PO-19 be diagnostic This diagmstic standard can be 
reviewed at the six-month PAP review 

- 



DISPUTED ISSUE NO. 3: Root Cause Analvsis (PAP - 3) 

9 1.  One of the goals of the PAP is to ensure that when Qwest is non-compliant 
in an area, that the cause of this noncompliance is addrzssed. In this way, future 
improvement can be assured. Root cause analysis performed by Qwest would examine 
the root causes for Qwest's failures. Once this understanding is obtained, Qwest could 
make true improvements rather than merely treating symptoms of its poor performance. 

- 

1. Surnrnarv of Owest and CLEC Positions - 

92. Qwest states in its opening brief that i t  will investigate consecutive two- 
month failures For measures at the Tier I1 level. Qwest will identify a solution based on 
its investigations as to the causes of  a miss. Qwest states that due ro low CLEC volumes 
in .4rizona, root cause analysis at the Tier I level is unwarranted. Qwest also states that 
for this same reason, requiring root cause analysis for all measures missed for tT,vo 
consecutive months at a mean difference of at least 25% is unreasonable. 0 

93. WorldCom and Z-Tel jointly filed an opening b n z f  on this issue. The 
parties state that the Texas PAP was modified after the first six-rnonth P.V review to 
include root cause analysis on an aggregare basis for  Tier I after t ~ ~ v o  consecutive months 
of  f~ilure on a performance measure. WorldCom and 2-TeI Lvant Qwest to adopt this 
change in the Anzona PAP. WorldCom and Z-Tel state that Lvhen ;1 measure is missed 
for thrzc consecutive month>, then a root cause analysis is warrantzd. Also, if a measure 
is m i s d  for two consecuL,ve months at a mean difference of  at least 2596. then root 
cause analysis should also be prformed. The BLnzona Corporation Commission should 
have the ability to perform a r m t  cause analysis at any time i t  denrns necessary. 

94. Qwesr's reply brief states that it has provided 11s root cause analysis 
proposal in its opening brief. 

95 LVorldCorn restates in its reply brief its position 35 outlined in its opening 
0 

. .  brief. It clarifies that the Commission should formallv estqblijh :is right to initiate root 
cause analysis. LC'orldCorn states that any roo[ cause analy.sis 5 . r . d i ~ ~ s  shoi:!d 're pcjLt.c! 
to Qwest's website with the corresponding remedial action. .A P . V  audit process which 
includes root cause analysis could alleviate the need for tK!?T. j ; ' .  2 root ca;Iji3 md>s i s  
outside of an audit. This audit process should investisate the Issue and ameiiorars [he 
problem. 

96 In its proposed rnociificmons rzflecriny agrcemzr.:j rsachzd in ~ ) ~ t  ROC, 
Qwest restates that it will investigate consecutive two-rnonth failures for measures at the 
Tier !I level. 

97. WorIdCom did not comment on this issue in its response to Qwest's ROC 
proposal. 

- 
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b. Discussion and Staff Recommendation 

98. In Staffs Proposed Findings of Fact and Conclusions of Law, Staff stated 
that root cause analysis is necessary. Qwest should perform root ccuse analysis on a 
CLEC aggregate basis for Tier I after two consecutive months of failure on a 
performance measure. Staff agreed with Qwest that it investigate consecutive two-month 
failures for measures at the Tier I1 level. If an individual CLEC requests root cause 
analysis, then i t  should be performed by Qwest- The dispute resolution process may be 
used if Qwest refuses a CLEC request for root cause analysis. Staff also stated that the 
Commission may request root cause analysis at any time that it deems necessary. 

- 

99. Qwest stated in its opening brief that due to low CLEC volumes in 
Arizona, root cause anaIysis at the Tier I level is unwarranted. However, CLECs are 
most vulnerable when entering a new market. This time is marked by low CLEC 
volumes. It is at this stage that root cause analysis can be most beneficial to CLECs. 

100. Qwest’s root cause anaIysis should identify the cause of the failure and its 
proposed solution. These results should be provided to the Commission and all CLECs. 

101. Qwest did submit comments on this issue ir response to Staffs initial 
Qwest agrees to supply root cause conclusions to all CLECs as long as report. 

confidential and proprietary information about Qwest or CLECs is nor disclosed. 

102. WorldCom also submitted comments on this issue in response to Staffs 
initial report. Worldcorn agreed with Staffs initial recommerLdation. WorldCom also 
wanted Staff to specify how Qwest should provide root cause information to parties. 
LVorldCom recommends that QLvest file root cause infomation in this proceeding, s e n e s  
all parties Lvith this i n fo rkdon ,  and posts this information at a spxified location. 

103. RLCO submitted comments on this issue also in response to Staffs initia 
report. RCCO asrees Lvith Staffs initi:l-’ r l v m m e d n r i o n .  Hou.sver. RCCO c!anfies tha 
root c a l m  analysis should be performed at thc Tier I and Tizr 11 1<:.213. 

104. Staff agrees wirh Qwcst that i t  should not bz required 10 disciose 
confidential or  proprietary information in its submission o f  root cx~s i ‘  an:Aysis 
conclusions. Therefore, reports on root cause analysis-should be issued in a redacted 
format when appropriate. In response to WorldCom’s concem?Is, S u f f  dees not believe 
that i t  needs to identify the methods by which Qtvest will notify parties of  root CaList 

analysis conclusions. Staff leaves the dissemination of this information to Qwest‘s 
discretion, However, Staff emphasizzz that the results of r x t  cause analysis should be 
easily accessible to the CLECs. Qwest should include its proposed method for 
disseminating the results in its revised Arizona QPAP. In response to RGCO’s concerns. 
Staff does believe that its root cause analysis proposal is sufficient to satisfy RUCO‘s 
concerns regarding Tier I and Tizr I1 root cause analysis. 
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DISPUTED ISSUE NO. 4: K-Table (PAP - 4) 

105. The K-Table corrects for the statistical error that allegedly exists in the 
PAP. When the PAP'S individual CLEC monthly results are calculated, the K-Table is 
applied to them. The K-Table allows forgiveness for some of the penalties for which 
Qwest would have been liable. 

a. S u m a r v  of Qwest and CLEC Positions 

106. Qwest states in its April 5 ,  2001, comments that i t  does not support the 
balanced exclusion table as presented by 2-Tel." Qwest also commented on the K-Table 
in its opening brief. A z-test is used to determine if differences in samples are 
statistically significant. The standard applied in Qwest's PAP (and more generally) is to 
provide 95% confidence that the observed results from the samples truly differ. In other 
words, it  is a test at the 5% level of significance, which means that the z statistic is equal 0 to 1.645. 

107. This results in approximately 5% of a large number of observations 
appearing to be significantly different from a statistical perspective even though, in 
reality, they are nor different at all. This is Type I error (falsely concluding that Qwest is 
not providing parity service). The greater the number of panty tests performed the 
greater becomes the probability of a Type I error. Qwest opposes making adjustments for 
Type 11 error (falsely concluding panty) because, outside of a controlled test 
environment, Type I1 error cannot properly be controlled without affecting Type I error. 
Type I1 error is unknown because determining it requires assumptions about the "tnie" 
difference in the population. If the tnie difference were known, there would be no need 
for statistical testing - the purpose of statistical testing is to estimate the difference that 
truly exists. It is possible to hold the probability of Type I error to 5% when conducting 
only one z-test. However, when multiple Z tests are conducted, Type I error increases. 
For example, If 10 tests each have a 5% chance of Type I error, then there is a combined 
probability of40'% that at least one test will be f;liled purelv by random chance alone. 

108. The K-Table was developed by Dr. Collin Mal low of XT&T" and by 
4lCL~M'orldCom". The K-Table keeps the combined Type I error rate at jo0 regardless 
of how many tests are run. Therefore, the K-Tabk reduces, bur does not eiirninate, rhz 
occurrences of fdse failures for which Qwest will be required to make payments to 
CLECs. The effect of  the IS-Tdble on  payments will cary from CLEC to CLEC'I Qwest 

The balanced exclusion table was proposed by Z-Tel dunng the workshop process as 2 7  alternative to the 
K-table. 

Qwest Exhibit 17 (Testimony of Dr. Collin Mallows, AT&T, "In the Matter of Performance 
Measurements and Reporting Requirements for Operations Support Services, Interconnection, and 
Operator Services and Directory Assistance," FCC Docket No 98-56, b(ay 29. 1998) 
'' Qwest Exhibit 18 (MCI and WorldCorn, "Local Service Non-Discrlrmnation Compliance and 
Compliance Enforcement," Version I 0, August 4, 1998) 

Nore, Qwest's proposed K-Table applies to Tier I payments only Tier I1 payments are not subject to any 
K-Tab le exc Ius ions 
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proposes to apply K-table exclusions in a systematic manner such that missed PIDs that 
are designated as “low” will be excluded first. This method would decrease the 
mitigating eFfect of the K-Table on payments. Qwest’s K-Table is essentially the same as 
the one adopted in Texas, Kansas, and Oklahoma. 

- 

109. WorIdCom filed comments on this issue on April 5, 2001. WorldCom and 
2-Tel jointly filed an opening brief on this issue. tVorldCom and 2-Tel state that the K- 
Table is conceptually flawed and allows for excessive forgiveness. kVorldCom supports 
rejecting the K-Table in its entirety. However, i f  the Commission does not agree with 
rejecting the IS-Table outright, WorldCom recommends the balanced exclusion table 
(submitted by Z-Tel in the February workshop), which accounts for both Type I and Type 
I1 error. If the Commission does decide to go with Qwest’s K-Table WorldCom 
recommends that limits on sample sizes, z-score levels, or means differences should be 
considered. Also, repeated misses over more than one month should never be forziven. 

110. In the opening brief, WorldCom and 2-Tel state. “Statistical issues aside, 
a iarge means difference between Qwest and the CLECs will genzrate harm to the CLEC 
and gain to Qwest, regardless of whether or not the means difference was the result of 
Type I error or not.” The Pennsylvania PUC has adopted a P - V  w t h  no K-Table 
forgiveness and the New Jersey PUC’s staff has recommended PAP with no K-Table. 
The Sew York Verizon plan had no K-Table and only limited forgiL eness. 

11 1. Qwest submitted comments on this issue in its reply brief. In the ROC 
Qwest has agreed to eliminate the K-Table in exchange for gaduated z score critical 
values. Qwest is making the same offer here in Anzona. The ROC ageement eliminates 
the K-Table and specifies the following critical values to be used for statistical testing in 
the P.4-P: 

Table 1: ROC Critical ‘C‘alue/Confidence Level Proposal 
I Sample Size I LIS Trunks, UDITs, Resale, Unbundled 1 All Other Parity 1 

112. LVhile the K-Table applied only to Tier I payments, Qwest proposes using 
the above graduated critical values for both Tier I and Tier I1 pa)ments. 

113. WorldCom submitted comments on this issue in its reply brief. Qwest has 
agreed to eliminate the K-Table in the ROC in exchange for yaduated critical values. 
WorldCom will accept this compromise as long as all measures \c,ith sample sizes Iess 
than 10 have a critical value of 1.04. 
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Sample Size I LIS Tninks, CDITs, Resale, Cnbundlea .All Other ? x r y  
Loops - DS1 and DS3 i Measurements 

1 1.645 i 0.95 
I 

1-10 I 1.04 / O.SjOS 
11-150 I 1.645 / 0.95 1 1.645 / 0.95 
15 1-300 I 2.0 10.97 I 2 0 il0.97 

114. In response, Qwest restated the agreement reached in the ROC on the K- 
Table. In the ROC proceeding, Qwest agreed to eliminate the K-Table in the PAP. In its 
place, Qwest and certain CLECs (that did not participate in the Arizona PAP process) 
agreed to the ROC critical value proposal in Table 1. It was also agreed that the 1.04 
critical value would not be used in determining what constitutes a miss for consecutive 
months. The critical value of 1.645 (which provides a 95% level of confidence that the 
observed results from the samples truly differ) would be used instead. In instances where 
the performance measurements are disaggregated into two zones (i.e., regions), these 
zones would be combined in order to perform statistical tests. 

z 

1 15. WorldCorn submitted additional comments in response to Qwest’s filing 
on its ROC proposal. WorldCorn does not support the proposal outlined by Qwest in its 
ROC filing. WorldCom would prefer critical values of 1.645 (which gives a 95?G 
confidence level) for all sample sizes. WorldCom also states that i t  would be in favor of 
Qwest’s ROC proposal if the critical value of 1.04 was extended to all services with 
sample sizes between one and ten. There is a high probability of committing a Type I1 
error when sample sizes are small. WorldCom restates that Type I and Type 11 error 
should be balanced. 

b. Discus5ion and Staff Recommendation 

116 
- 

In Staffs Proposed Findings of Fact and Conclusions of Law, Staff did 
not a g e ?  with the inclusion c f  the K-Table. Therefore, Staff was more agreeable to the 
ROC proposal submitted by Qwest than the K-Table. However, Staff still disagreed with 
the cntical values/confidence levels in the ROC proposal. 

1 17 Information provided confidentiall~ by Qwesi indicated that Tier 11 
payments are secerely restncted under Qwest’s ROC proposd e c e n  though Tier I1 
payments were never subjected to K-Table forgiveness in the first place. (The inirial E;- 
Table proposed by Qwest did not apply to Tier I1 p a p e n t s )  Under the nev. ROC 
proposal, Qwest’c Tal?!. 1 11 niilJ qnn1.v to horh T1i.r [ J n i i  Tier I1 paymznts S h f f  
proposed that the ROC proposal, as modified in Table 3. be used for Tier I pa)ments 
For Tier I1 pacmznts, Staff proposed that Table 3 not apppl! i i  e .  thdt a cnticd vdlue of  
1 645 be used in a11 instances). 

30 1-600 I 2.0 / 0.97 ~ 3.0 0.97 
60 1-3000 I 2.0 / 0.97 I 2.9 / 0.97 

I - -  - 1 3001 and above 1 2.0 / 0.97 1 2.0 i 0.97 1 
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118. Staff stated that critical values greater than 2.0 are ir.;lppropnate. Qwest 
had offered no explanation as to why such high critical values are appropczte from a 
statistical perspective. Staff stated that the critical values given in Table 1 essentially 
discriminate against CLECs which focus on selling high volumes of a particular service. 
Such CLECs would not receive the same protection as those that specialize in selling low 
volumes of many different services. Such discrimination-is likely to be in Qwest's best 
interests, but not in the best interest of competitors nor consumers. 

- 

119. Qwest did submit comments on this issue in response to Staffs initial 
report. Qwest states that it offered its critical value proposal in order to replace the K- 
Table. Qwest only agreed to the K-Table elimination inasmuch as the critical value 
proposal was adopted by  Staff in its entirety. Qwest states that Staff's proposed critical 
value table does not afford Qwest the same protection from penalties JS did Qwest's own 
critical value proposal. Qwest reccmmends that Staff's proposed cntical value table be 
rei ected. 

120. WorldCom also submitted comments on this issue in response to Staffs 
initial report. WorldCom agreed with Staff to the limit of a 2.0 z-score level for sample 
sizes of 151 and above. WorldCorn states that Staff has not addressed its concern 
regarding the services covered with sample sizes between one and ten. The critical value 
taole proposed by Staff only covers LIS Trunks, VDtTs, Resdz, and Unbundled Loops 
(DSl and DS3). WorldCom asks that all services be covered by the 1.04 z-score in the 
sample sizes are between one and ten. 

121. Neither Qwest nor WorldCom address the ments of  Staffs proposed 
resolution in their comments in response to Staffs initial report. Therefore, Staff 
continues to recommend that its critical value proposal (Table 2 )  be adopted. Staff 
appreciates the effort of Qwest and other parties to come to an a g e m e n t  on this difficult 
issue. However, Staff does not believe that the agreement amon2 the parties would be in 
the public interest. Staff does not believe that the -4nzona Commission is obligated in 
any way to adopt ageements from other jurisdictions without jirr,ifcant and critical 
review. For rpixcnn C t q S  rniu!d nct 2 0 r ~ e  to adoot the ROC crirical value proposal. 
Staff does not a g e e  with WorldCorn's proposal that all services v + ~ t h  Lrolurnes of  less than 
ten be measured at a z-score of 1.04. St3ff believes this chanse ~~o i : l c i  unduly penalize 
Qwest. Houever ,  Staff rejenes the right to revie~.v this issiirt i i t  [he six-month P . V  
rev i e w . 

0 

-0 

DISPUTED ISSUE $0. 5: Penaltv C a p  (P.AP-5) 

122. A cap on the total amount of payments to be made under the PAP has been 
used in numerous states. This cap has been an absolute cap on the total percentage of 
revenues of the local provider which can be paid under the PAP in one year. Below are 
the comments of the parties on a provision in the PAP which \vou!cl impose a cap on total 
payments. 



a. Summarv of Qwest and CLEC Positions 

123. Qwest states in its opening brief that its proposal of a cap of 36% of net 
local revenue provides sufficient incentive for Qwest to improve its wholesale service. 
Qwest states that 44% of net local revenue is overly onerous and not justified in Arizona. 
Qwest also states that its.271 approval would be in jeopardy if it were paying substantial 
remedies to CLECs and to the State of Arizona. This fact would provide additional 
incentive for Qwest- to implement service improvements. 

- 

- 
121. WorldCom and Z-Tel jointly filed an opening brief on this issue. 

WorldCom and Z-Tel believe that a procedural cap should be established, rather than an 
absolute cap. When the procedural cap is reached, a review o f  Qwest’s performance 
would be conducted. The procedural cap should be set at 44’”o of Qwest’s net local 
revenues. WorldCom and Z-Tel believe that by setting an absolux cap, the effectiveness 
of the PAP would be undermined. The per-occurrence and per measure caps in Qwest’s 
PAP would also reduce the PAP’S effectiveness. WorldCom and Z-Tel end by stating 
that no caps on the remedy p a p e n t s  to one CLEC should be established 0 

125. Qwest states in its reply brief that the PAPS approved in Texas, Kansas, 
Oklahoma, and New York all hake absolute penalty caps. Qkvest states that 36% of net 
local revenue is significant and would induce Qwest to irnprove wholesale service 
yudlity. Qwest states that i t  agreed in the ROC to remove the per measure caps on PO-7 
and XI- 1. Qwest would agree to do the same in the h z o n a  proceeding. 

126. WorldCom states in its reply brief that it continues to oppose an absolute 
penalty cap as stated in its opening brief. 

,127. Qwest agreed in the ROC to remove the per measurement penalty caps on 
the failowing PIDs: P0-1,”?0-3, PO-:, and XI-1. Qwest ivvould retain the per 
mzasurement penalty caps on’”Jp1-1, BI-3, and BI-4. Qwest offers this same proposal in 

the .Arizona proceeding as a possible resolution to the penalty cap issue. 
- 

12s.  WorldCom responded to Qnest’s ROC pr0ysJ.i  LVl3rldCom agees  ~ i i l h  
JC‘or!dCorn agrees [hat thesz Qwest’s changes as cited in QLvest’s ROC proposal. 

changes resolbe this issue 

b. Discussion and  Staff Recommendation 

129. In Staffs Proposed Findings of Fact and Conclusions of Lakv, Staff jtatzd 
that i t  is appropriate to place a cap of 36% of total Arizona net revenues pe- %;ear. If this 
cap is deemed inadequate, then it can be changed at the P.4P six-month review penod. 
Staff clanfied that Qwest’s sugsestion that depreciation rates in Arizona be used in 
calculating revenues is nof-eappropriate. The cap should be 36% of net revenues as 
calculated in QLvest’s .-UWIS reports. 

- 

z 
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130. WorldCom did submit comments on this issue in response to Staff3 initial 
report. WorldCom opposes any penalty caps. 

13 1. RUCG did submit comments on this issue in response to Staffs initia! 
report. RUCO references the Colorado PAP'S ("CPM") language on this issue. The 
CPAP sets an annual cap of $100 million. The CPAP also specifies certain exceptions to 
the cap (e.g., interest payments and late filing or reporting penalties). The CPAP penalty 
cap may be raised based on Qwest's performance. 

__ 

- 
132. Staff maintains it-. position of setting an annual cap of 36% of total 

Arizona net revenues per year. Staff believes that an annual cap is important in that it can 
alert parties of extraordinary payment amounts which may merit review of Qwest's $271 
approval. However, setting the annual cap above 36% would be evcessive at this time. 
The six-month PAP review would eqable an adjustment of the annual cap if  i t  was 
deemed necessary to ensure compliance. 

DISPUTED ISSUED NO. 6: Minimum Per Occurrence Penaltv (PAP - 6b) 

133. In the PAP Workshops, discussion arose over having a minimum penalty 
amount applied to each occurrence of a failure. This minimum amount would be 
received by the CLECs as a Tier I payment. Qwest opposes Inmimum per occurrence 
penalties. The CLECs are in favor of minimum per occurrence penalties. 

a. Summary of Qwest and CLEC Positions 

134. Qwest supplied comments on this issue in its Apnl 5 ,  2001, filing. Qwest 
statzs that the CLECs have not provided any factual support for their arguments 
supporting minimum payments. Originally 2-Tel had proposed ;f minimum penalty of 
S 15,000, then 55,000, and now $2,500. Qwest stated that this draws into question what 
their previous minimum payment amounts represented. 

1 5 5 .  Qwest filed an opening brief addressing this issue. @vest states that the 
CLECs minimum payment proposal is unreasonable and unfii: because i t  results in 
payments in excess of the actual harm to the CLECs. Anzona data demonstrate that, on 
average, 61 percent of the results on the sub-measurement Ie\-el n ~ c e  fewer thc~n [m data 
points. Given this level of dissagregation a lar,oe CLEC could have hundreds of orders in 
a given month, but those orders could be spread across a number of services and 
- zeographic zones, thereby giving tne false appearance that the CLEC is small. This cou!d 
lead to multiple minimum payments which is fundamentally unfair Since Z-Tel changed 
their minimum penalty proposal from $15,000 to $5,000 and then to 52,500; Qwest states 
that their prcposal must be arbirrary. Qwt'st contends that any minimum penalty will be 
arbitrary since actual CLEC harm is fact specific. 

136. Qwest proposed a provision that applies minimurli +enalties to nasct,,; 
services ;r, its Nc Xtnber tiling, (see Section 10 of Qwect'; P.4.P Low Volume, 
Developing Markets). Section I @  provides that when the aggresaie monthly volume for a 
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for CLE, participating in the PAP is between 10 
and 100 and Qwest misses the standard for the qualifjlii,;: ,db-measurement, Qwest will 
make a Tier I payment to participating CLECs. The Qwest ?ayment will be calculated on 
a CLEC aggregate volumz for the measurement and apportioned to the affected CLECs 
based upon their relative share of the service misses. The payment calculation will be 
subject to a $5,000 minimum. -There will be no I(-table exclusions for these measures but 
they will count in calculating the K values. This is similar to a provision in the Texas 
plan, however in Texas payments in the nascent services part cf  the plan go to the state 
(Le., they are Tier I1 payments) not the CLECs. 

137. WorldCom filed comments on April 5, 2001, addressing this issue. They 
state that small order counts will never produce much in the way of penalty payments. 
However, discrimination against CLECs with small order counts may be a potent 
impediment to competition. WorldCom proposes a minimum penalty level of S2,jOO. 
Also, duration and seventy factors should be applied. 

0 138. WorldCom and 2-Tel jointly filed an opening bnef on this issue. The 
above statement is reiterated. For example, a CLEC having problems with its first 100 
loops would likely not roll out a plan to purchase 10,000 loops. The per occurrence 
payments Qwest would have to make would be very small relative to what they plan to 
gair. by slowing the CLECs ramp up plans. Qwest may pay pcnalties on each of the 100 
loop orders and still make a protit due to the monthly collocation charge which CLECs 
must p2;’ whether loops are wnnected or not. 

139. Qwest file: a renly brief on this issue stating that the CLECs’ example of 
problems with ordering an initial 100 loops leading to cancellation of plans to market 
10,000 loops is purely hypothetical speculation. The specter of hypothetical, unspecified 
harm to CLEC marketing plans is not a sound basis for implementing minimum per 
occurrence penalty payments. 

140. WorldCom’s : q ~ l y  brief reiterated its position from its openir(: brief. 0 
141. - This issue was not included in Qwest’j submiss 131 containins  2geements 

reached in the ROC proceeding which Qwest proposed to import into h z o n a .  
LVoridCom did not comment on this issue in its respqnce EO Q ~ ~ 2 s t ‘ j  ROC proposal 

- 
b. Discussion and Staff Recommendation 

142. In Staffs Proposed Findings of Fact and Conclusions of Lam, Staff agreed 
with Qwest that no minimum penalty should apply besides that for ‘nascent services 
outlined in Qwest’q opening brief. Staff was concerned [hat the level of disaggregation in 
the PAP could result in multiple minimum payments for a single cxurrence. Also, Staff 
believed that the penaiiies in the P V, absent minimum payments, dre sufficient to incent 
Qwest to provide pa+ty OSS service to the CLECs. 

- 

64888 
DECISION NO. 

26 



143. WorldCom did submi 

Measurement Group Month 1 'Month 2 Month 3 Month 4 
High 5150 5350 $500 $600 
Medium C 7  j $150 5300 $400 

comment 

Month 5 
3700 ' 3800 
5500 i 5600 

1 Month 6 & each followinq 

T-00000A-97-0238 

this issue in response to Staffs initial 

Low 

rep.rt. WorldCom asks that S t ~ f f  reconsider its recommendation. WorldCom mentions 
the minimum payments in the Liberty Consulting report dated October 22, 2001. TFis 
report by Liberty recommenaed a minimum payment of $2,000 per month "for each 
- month in which Qwest missed any measure applicable to such CLECS."'~ WorldCom 
also mentions the CPAP recommendation. This recommendation called for a minimum 
per measure payment of $600 for larger CLECs or $300 for CLECs with less than 
100,000 lines in service in Colorado. 

I 5!00 1 3-200 I 3300 j s i 0 0  
--i-- - 575 SjO 

144. Staff maintains its prior recommendation. Staff agrees that a minimum 
penalty should only apply to the nascent szrvices mentioned in Qwest's opening brief. 
Staff would like to review this issue at the six-month PAP review. Knowing Qwest's 
actual performance under the PAP, and the state of competition in Anzona following 
$27 1 approval, would enable Staff to determine whether additional minirrum payments 
are necessary. 

DISPUTED ISSUE NO. 7: Duration Factors (PAP - 6c) 

145. Qwest has proposed that penalties should escalate month after month if 
Qwest misses a performance measure several months in a row (such escalation is referred 
to bs a "duration factor."). Qwest proposes that penalties begin escalating with the 
second month a measure is missed and continue to escalate until-the sixth month i t  is 
missed (see Table 3 below). Afler the sixth month the penalty level will remain constant 
until the measure is not missed. The CLECs favor contin8.4 escalation beyond six 
months. 

I Per bteasure/Cao I 

a. Summarv of Qwest and CLEC Positions 

146 Qwest provided commem on this issue in its Apni  5 ,  2001, filing. Qwest 
believes that the issue of the escalation of Tier I and Tier I1 payments, whether through 
the extension u f  the QPAP payment table beyond six months, a fx tor  for severity, the 
calcrilation of occurrences, or sticky duration, must be addressed jointly because the true 

3:" ,-,. 

a 

/- 

a,,:: 

" Liberty Consulting Group Repon on QPAP, October 72, 2001, pg 67. 
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issue is the overall level of PAP payments. Qwest claims that exhibits they have 
presented demonstrate that the QPAP provides more than adequate financial incentive to 
provide compliant service while the CLEC proposals are overly punitive. 

147. Qwest provided comments on this issue in its opening brief. The per 
occurrence payment amounts should not escalate any further because the six-month 
levels already greatly exceed any potzntial financial h a m  to the CLECs. At the 
December workshop, Qwest demonstrated through Exhibit 5 that CLECs have the 
opportunity to receive PAP payments that substantially exceed the potential lcst profit 
from losing the customer. With the likely inclusion of additional Tier I1 per uccurrence 
payments of $200, $300, and $500, Qwest will already have substantial incentive to fix 
non-compliant service. The CLECs have submitted no evidence of the financial harm 
they might incur from missed performance standards. 

148. WorldCom discussed this issue in its April 5 ,  2031 filing. WorldCom 
indicated that it is unclear why Qwest would be okay with escalating payments but would 
limit escalations to the 61h month. Stopping the escalation of payments after 6 months 
makes it easier for Qwest to judge whether the costs and benefits of not fixing the 
problems outweigh the remedies at risk. 

149. WorldCom and 2-Tel jointly filed comments on this issue in their opening 
brief. They state that Qwest’s proposed duration factor is insufficient. The percentage 
increase in remedy amounts from month to month drops dramatically after the fourth 
month and beyond, with a 0% increase after the 6th month. Continuous duration penalty 
escalation discourages repeated non-conformance. Repeated non-conformance indicates 
that payment levels are too low and are being treated as a cost of doing business. If 
penalties escalate continuously eventually Qwest will have an incentive to fix the 
problem. The Pennsylvania PAP adopted on December 3 1, 1999, requires a pro rata 
remedy the first month and then remedies of $2000 for the second month and $4000 for 
the third month on top of the pro rata amounts. At the fourth month of non-compliance, 
the PCC can levy up to an additional $25,000 fine, but it is not self-executing like the 
second and third month f i ~ e s .  4Lc0, R ~ l l  .Itl?rlric-PenosvlLaniJ. must ha \ e  tmo compliant 
months in a roLv before penalties return to the first month pro raiJ . = i z i  

150 Qwest filed comments on this issue in its repi;, brief. The CLECs‘ 
reliance on a quote from a portion of the Pennsylvania remsd:v plan to suppor: their 
arguments on continuous escalation is misplaced. The Qwest plan is adequate, and i t  is 
neither helpful nor app.-oyriate for CLECs to pick and chGosz ~2‘. dnt;lgeous p r u \  isions 
from pians from other jurisdictions. 

15 1. WorldCom filed comments on this issue in its reply bnL; that state that 
Qwest’s claim that coqtinuously escalating penalties will result in a windfall for the 
CLECs is not true. Qwest’s measure of CLEC harm is inadequate. 

- 

152. Qwest docs not mentior, this issue in its filing i l l  :!le ?.OC proceeding. 
LC’orldCom did not comment on this issue in its response to Qwest’: ROC y-oposal. 
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154. In Staffs  Proposed Findings of Fact and Conclusions of Law, Staff agreed 
with Qwest that an additional duration factor past €he sixth month is not necessary. If i t  is 
determined that the penalty levels are not high enough, then the issue of duration factors 
can be revisited at the six-month Plzp review; 

- 

155. Staff noted that Qwest’s contentions about the “lost profit” CLECs would 
receive from Qwest’s performance misses are contradicted by statements Qwest has 
made concerning the impasse issue on the limitations of the plan (see Disputed Issue No. 
14 of this report). With respect to plan limitations, Qwest stated in Disputed Issue No. 13 
that the damage to the CLECs from performance misses is unknown and unknowable. 
Staff also no;cs that since the purpose of the PAP is to provide incentives to Qwest, not to 
compensate CLECs, arguments concerning harm to the CLECs are not relevant. a 

156. WorldCom did submit comments on this issue in response to Staffs initial 
report. WorldCom opposes the payment escalation limit at six months. WorldCom states 
that Commissions in Utah and Colorado both disagreed with a imposing a limit on 
escalation. WorldCom asks that Staff reconsider its recornmadation. 

154. RUCO did submit comments on this issue in response to Staffs initial 
report. RUCO suggests that Staff consider the CPAP approach to this issue. The CPAP 
states that the total per occurrence payment will be multiplied by two starting in the 
second continuous month missing a performance measurement. The multiplier will be 
three in the third continuous month of poor performance. The escalation will continue in 
this fashion until Qwest meets performance standards. 

.I 

,- 

r _  

155. Staff continues to support its prior recommendation. However, Staff - 0- 
would like to clarify its recommendation. Staff advccates pa>ment escalation for both 
Tier I and Tier I1 Faymsnrs. The rwwlty payments outlined i n  Table 3 are ageeabie to 
Staff for Tier I escalation. Table 4 outlines the initial Tier I1  ucnalty pa>ment le\.els 
recommended b y  Qwest. Staff agrees that these payment leveis are appropnatz for the 
first month in Lvhich Qweqt makes Tier 11 penalty payment-,. For most me~suren2n t s .  
this first Tier I1 payment will be- made after three consecutive months of performance 
misses. For the measurements mentioned in Table 6 under the section coverins 
“Disputed Issue No. 9”,  the escalation levels will vary and are i i s t d  in Table 7 or‘ that 
same section. Staffs Tier II escalation payments for other Tier li rne:isures are set forth in 
Table 5. These Table 5 figures are derived by utilizing Qwest’s Tier I1 payment in the 
first month of payment penalties (which is actually the third month of consecut;ve 
misses). These payment levels closel) match the Tier I pa) ments in the third consecutive 
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Medium $30,000 

month of non-~ornpliance.~~ Staff then extrapolated to the following months usin the 
same es , i t ion increments used by Qwest in its Tier I payments outlined in Table 3. 5 

Per Occurrence 
- Measurement Group Month 3 Month 4 Month 6 & each following 

High $SO0 S600 $700 
Medium I $300 I $400 15500 - 
Low I $200 I 9300 [ 9400 

r 

I-Geasufement Group 1 I 
i H i g h  IS500 I 

Medium 

$200 

Measurement Group 1 I 
High I$75.000 1 

Table 5: Staffs  Proposed Tier I1 Penalty Payment Levels" 
i 

DISPUTED ISSUE YO. 8: Bill Credits Versus Cash Pavments (P.AP - 6d) 

156. Qwest has proposed to pay out PAP penalties to the CLECs in the form of 
bill credits applied to the amount of the CLECs monthly bill '.o C)x.cest. CLECs oppose 
this method of payment and want monthly cash payments 

'' The only difference noted by Staff IS that the Tier I per oc;urrenct: payment level for low rankir.! 
measurements is $100 less than the Tier iI per occurrence payment level. Also, the Tier I per measurc'cap 
payment level for low ranking measurements is $5000 less than the Tier 11 per measureicap payment level 
l6 ;or low ranking measurtments, Staff added $100 to the Tier I per occurrence payment levels for each 
month of Tier 11 per occurrence payment escalation. Also, for low ranking measurements. Staff added 
95,000 to the Tier 1 per measure/cap payment levels for each month or' Tier I1 per measure cap payment 
escalation 
'' This table does not dpp!y to the measurements mentioned in TJble 6 of rnis Staff Repon Table 7 in 
"Disputed Issue 30. 9 w!! include the escalatlon payment leLels for the measurements specified m Table 
6 
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Summarv of Qwest and CLEC Positions 

!27 Qwest filed comments on this issue in its mLni:!g brief. hi that brief 
Qwest states that the PAFs in Kansas, Massachusetts, New '.'.;:!., and Texas all use bill 
credits. CLEC claims that checks are easier to administei than bill credits are 
unsubstantiated. Financial management at a modem corporation is done through an 
accounting system not a cash box. Qwest senior management does not hand sign all 
checks. Whether paid by bill credit or check the payments will be visible to senior 
management. - 

158. LVorldCom filed comments on this issue in its filing dated April 5, 2001. 
There it states that payments to CLECs should be made by check by the end of the month 
following the data report (e.g. June data, reported in July, remedies paid by August 31). 
Qwest should be liable for accrued interest for every day the payment is late. An invoice 
should accompany the payment explaining the calculation for each submetric missed. 
Payment by check is necessary to ensure payment and is easier for CLECs to track. Bill 
credits are inappropriate because they are not easily traceable back to a specific CLEC 
account for credit, are less visible and hence less motivating to Qwest management, and 
are hard to track when Qivest biiling is erratic or subject to numerous billing disputes. 
Penalty payments can potentially be greater than the bill for a given month, which will 
result in direct payments anyway. If direct payments are goirg to be used when this 
happens and for Tier I1 payments, why design two entire payment systems? 

0 

159. WorldCom and 2-Tel jointly filed an openins brief on this issue that 
restates the position of the April 5 filing. Also, they indicate that the Pennsylvania and 
iMichigan orders require direct payment to the CLECs and Pennsylvania requires an 
invoice attached to the payment. Bell South's plan in Georgia has always included only 
direct payments. 

160. Qwest filed a reply brief on this issue. Qwest believes the most important 
elements of payment delivery are timeliness and accuracy and [hat i t  should have the 
flexibility qf  i lc in" I iw hi!ling process to administer pa)imenrs. @ i r x t  paynepts are not 
more accurate or easier to audit; they ar: more costly to administer. @est agreed in the 
ROC to supply detailed statements showing exact P .V paynw.[ calculations. Qwest 
ayreed to provide CLECs n,irh sample statements and to accspt input  from the CLECj 
regarding the design of  these statements. Qwest extends the s3me o f k r  in .U. 

161. WorldCom filed a reply brief on this issue. The posi!. i n  stated OF April 5 ,  
2001, is reiterated. However, whatever payment method is ordered, the Co,;imissior, 
must order Qwest to provide an adequate explanation of the payments being made. The 
Commission should require Qwest to provide it with a p ro to tp i  o f  any explanation of 
payments to ensure that the explanation is complete, detailed, and allow: rLECs to track 
the reasons for Qwest penalty payments. 

- 

162. Qwest does not mention this issue i1. ,,ins on tile 3OC proceeding. 
WorldCom did not comment on this issue in its respur,,, ' $mest's ROC r;oposal. 
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b. Discussion and Staff Recommendation 

!68. In Staff’sProposed Findings of Fact and Conclusions of Law, Staff agreed 
with Qwest that bill credits are an adequate means of administenng the PAP. If, in L 

given month, Qwest owes a CLEC more in penalties than the CLEC’s monthly bill to 
Qwest, the balance should be paid by check tiom Qwest. Bill amounts tha: are in dispute 
should be netted out o i  the above calculation. Each month, each CLEC should receive a 
statement from Qwest de:Jiling the source of the PAP payments the CLEC received. 

169. It is important that penalty payments are received with timeliness. Staff 
agreed with the CLEC’s proposal that Qwest remit payments by the end of the month 
following the data report (through bill credit or check as stated above). Staff does believe 
that a five-day grace period for Qwest to remit payment is appropriate. If Qwest does not 
comply, then Qwest will be liable for accrued interest for each day the payment is late. 
The Colorado Final PAP qeport2* included a recornmenuation that Qwest pay interest at 
twice the one-year treasury rate if it provides late payments (due to a need to correct a 
report). Staff supported this level of interest if Qwest is late in making a payment to a 
CLEC, whether due to correction of a report or otherwise. 

170. WorldCom did comment on this issue in their response to Staffs initial 
report. WorldCom believes that Staff should reconsider its initial recommendation and 
indicates that the Colorado Hearing Commissioner sided with WorldCom on this issue. 

- 

171. Staff continues to support its prior recommendation of bill credits in spite 
of WorldCom‘s comments. 

DISPUTED ISSUE NO. 9: Penaltv Classification (P-AP - 9 )  

172 Each of the measures proposed in the P M  .re classified and ranked 
according to thetr irnnortmce The classification categon?s x e  Tier I and Tier 11. 
PenalQ payments in Tier I would be received by the effected CLECs Penalty pa)ments 
in Tier I1 would not be received by CLECs but will be paid into ;I fund administered by 
the state. Each measure is also ranked as “high”, “medium‘ or “ I O L V ”  2nd penalti: 
amounts \ ary accordingly. - 

a. Slimma-v of Owest and CLEC Positions 

173. Qwest mentions the classification of measures in its opening l-.;ef. Qwest 
states !hat all measures are classified 2s Tier I unless measures are diagnostic, measures 
are parity by de::y, or individual CLEC results are not reported for those measures. 
qwec: also me..:ion: five measures (GA-5, GA-4, hlR-4, MR-io ,  and OP-7) for whiph 
CLECs did ml ,equest Tier I classification, and which are not includd in Tizr I .  Qwest 

- 
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states that its Tier I1 classifications are appropriate. Tier I1 classifications are based on 
how results are reported and the importance of the measures to the CLECs. 

174. Q;.est states that the r;nking (or weighthg) of the perfomance 
measurements is based on the importance of the measures. This ranking is consistent 
with SBC's PAP in Texas. Qwest states that the CLECs have not proposed alternative 
ranking for measurements. 

- 

175. WorldCom and 2-Tel jointly filed an opening brief on this issue. 
WorldCom and Z-Tel state thr' all measures should be classified as Tier I and Tier 11. 
WorldCom and 2-Tel state that ranking (or weighting) measures is subjective. The 
parties mention that the Michigan Public Service Commission gave a medium rank to all 
performance measures. It also doubled the Tier I and Tier 11 pendlty amounts. 
WorldCom and 2-Tel state that the Colorado Draft Report identified areas of 
performance which are of particular CLEC concern: 1 )  interconnection, 2 )  customer 
switching, 3) collocation, and 4) provisioning of local loops. WorldCom and Z-Tel 
believe that the Commission can use this list in order to rank performance measures 
based on their importance to CLECs. . 

176. Qwest mentions penalty classification discussions in the ROC in its reply 
brief. Qwest presents the same proposal in the ROC here in this proceeding. Qwest 
changed the rank of-the following Tier I measures to "High":-OP-S. OP-13, MR-3, MR-5, 
and MR-6. CLECs accepted these changes. Qwest proposed t r  rhange the rank of the 
following Tier 11 measures to "Medium": OP-3, OP-4, OP-5, MY.-7, and MR-8. CLECs 
did not accept these changes. However, the CLECs stated that they would agree if MR-3 
and MR-5 were added to the list ofTier I1 measurements. Qwest stated that i t  would also 
agree to this condition. 

177 For Tier I1 payments, Qwest has proposed a variety o f  changes Qwest 
proposes that three month consecutive failures are not necessary for the following 
rneasurcnents. GA-1, GA-2, GA-3, GA-4, GA-6, OP-2, MR-2, and PO-1 Also, the PO- 
I sub-measurements would be Fouped into two GUI and EDI sch-m,s,isurernents @vest 
offered to implement a new payment schedule outlined In its rep';. Jnzf 

175. CVorldCom restates in its repl? briefthat all Tier I rxexures  j h o  t:d ~ l s o  be 
Tier ILmeasures, except for G;\ measures. 

179. Qwest does mention this issue in its filing on the ROC procee ling Q ~ A  est 
states that staff members of the public utility commissions cf the stales represented in the 
ROC proceeding requested thq; Tier I payments be increased Lvhile lowenng Tier I1 
payments. Qwest responded to this request by increasing or decreasins the rank g-.Jen to 
certain measures. Qwest increased the rank from medium to high for the following Tier I 
measures: OP-8, Op-13a, MR-2 M R - 5 ,  MR-da, MR-6b, and h I t i - 6 ~  Qwest decreased 
the rank from high to medium for the following Tier I1 measures. G? 3 ,  OP-3, OP-5, C," 
6, MR-7, and MR-,' 
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180. WorldCom discusses this issuL . i  its filing on Qwest's ROC proposal. 
WorldCom believes that classifying and ranking perfc.11 ,.ice measures is a subjective 
process, which it opposes, Instead, WorldCom su;ges!s that all perfcrmance 
measurement be given the same rank. In this way, Qwest could not decide that some 
measures are more important since all would be equally important. WorldCom mentions 
that it approves of Qwest's ROC proposal to increase the ranking of OP-& OP-13a, MR- 
3, MR-5, MR-6a, h4R-6b7 and MR-6c from medium to high. However, it opposes 
Qwest's proposal to decrease the rank of OP-3, OP-4, OP-5. OP-6, MR-7, and MR-S 
fiom high to medium. WorldCom argues that measurement ranking is difficult as the 
importance of various measures may change over time. Also, I t  may be difficult to give 
one rank to a measure which contains sub-measurements with varying levels of 
importance. 

b. Discussion and Staff Recommendation 

181. In Staffs Proposed Findings of Fact and Conclusions of Law, the 
Commission Staff did not agree with the ROC proposal which required Qwest to shift 
penalty amounts from Tier I1 to Tier I. This would be done if Tier I1 measurements OP- 
3, OP-4, OP-5, OP-6, MR-7, and MR-8 were decreased from a high to medium ranking. 
Staff maintains that these measurements should continue to have a high ranking. Staff 
agrees with Qwest's proposal to raise the ranking o f  OP-8, OP- l ja ,  MR-3, MR-5, MR- 
6a, MR-bb, and MR-6c from medium to high. Staff believes that Tier I1 payments are 
important because they rurther the primary aim of the 271 process: to increase 
competition for local telecommunications service in the State of Arizona. Tier I1 
payments act as an incentive to Qwest when CLEC volumes arc too low to generate 
significant Tier I payments. 

152. Qwest did, submit comments on this issue in rssponse to Staffs initial 

repon. Qwest disagreed with Staffs recommendation set forth in Staffs initial report. 
Qwest states that the off:: made in the ROC proceeding was made based on 
~ e c 3 ~ r n - ~ ~ t l ~ n ~  from comrnicvm staff members participatins In [he ROL Qwest asks 
that Staffs recommendation be changed to match QweSt ' j  ROC proposal or that rhe 
measurements rrtain their ongindl classifications. 

183. Staff continues to support its pnor recon rncndat!on Staff notzs th;lt 

Quest mentioned in its reply bnefthat its proposal was not fully accepted by 311 parties in 
the ROC. Qwest mentions in i ts  comments that state commission staff members 
participatin(; in the ROC stressed preference for the types of Tier I and Tier I1 changes 
illustrzted in Qwest's propcsal. However, the Arizona Commission was not part of that 
RCC proceeding and Staff Zoes not support Qwest's proposal. I t  is understandable that 
various state commissions might approach these disputed issues 111 different ways. These 
differences do not indicate errat'- poiicy making, but rather an attention to the specific 
and vaned concerns of each state. Staff does not belleke thdt the ,-',uona Commission 
should in any way bL mund by decisions rnac'e i f i  other stave junsdlctions. 

- 
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184. Also, Staff points out that Tier 11 measures in the ROC now have a harder 
tris:_yer than those in M,Lona ( i . ~ . ,  Tier I1 payments begin at month 2 not month 3). Thus, 
Qwest’s straightforward comparisons between Arizona and the ROC on this issue are not 
aopropriate. Staff believes that its initial recommendation does resolve this disputed 
issue, in spite of Qwest’s unsupported claim to the contrary 

- 

DISPUTED ISSUE NO. 10: Severitv Factors (P.AP - 10) 

185. 
- 

Severity factors refer to escalation of payment amcunts based on the_ 
seventy of a performance miss. For example, if Qwest is ten days late provisioning a 
service they would pay more than if they rn ere only one day late. CLECs have advocated 
mcluding a seventy factor in the PAP. Qwest has opposed including a seventy factor in 
the PAP. 

a. 

186. 

Summarv of Qwdst and CLEC Positions. 

Qwest filed comments on April 5, 2001, addressin2 this issue. They state 
that Tier I payments proposed in Qwest’s PAP are sufficient to compensate CLECs. Any 
escalation of payments to CLECs without evidence from CLECs as to the nature and 
level of CLEC harm specifically due to missed standards at the sub-measurement level is 
inappropriate. Qwest states that every calculation of CLEC proposed payment formulae 
and their application to Qwest service levels have demonstrated that CLEC proposed 
payments are so high as to not be within any bound of r easonab lene~s .~~  

- 

187. WorldCom addressed this issue in its April 5 ,  3001, filing. Qwest’s plan 
does not adequately take into account the seventy of poor performance. WorldCom 
supports Z-Tel’s proposal for increasing penalties for severity and duration. 

188. WorldCom. and Z-Tel jointly filed an openins brief on this issue. They 
state that Qwest’s plan only picks out the number of customers harmed mr the degree to 
which they receiIr2d poorer service than retail customers. For example, there is a 
c;rm;t;cant d 4;fferencP in missing the “Commitments Met” metric S S ” 4  of the time versus 
less than j O ’ ? b .  Xiso, additional penalties should be imposed Y. b.er, poor perforr>w,cs i5 

industry wide. Severe or repeated non-conformance indicates thnt Fenalties are too low to 
incenr parity performance. 

189. Qwest does mention rhis issue in its filing-on the ROC proceeding. Qwest 
proposes Table 6 as a solution to this impasse issue. As Qnest’s  perfonnance further 
deviates from the standard set in the PAP, Qwest would make Tisr I1 penalty paj,,ients. 
Qwest proposed this solution in the ROC proceeding and states that the CLECs in 
attendance aFeed. 

2 9 See Qwest exhibit G which shows payment levels for rmjsed induIh t ion  ;omrmrrnenrs (OP-3) and 
i ns ta 1 la ti on in terva I s ( 0 P -4 ) 

0 

0 
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O P - ~ ~ I R - ~ ~ ~ * *  

>5 seconds to 10 seconds S 10,000 
>10 seconds $15,000 

1% or lower 5 1,000 
> l %  to 3% $5,000 
>3% to 5% $10,000 
>5% $15,000 4 

190. WorldCom filed comments on this proposal filed by Qwest. WorldCom 
agreed to the changes made by Qwest in its ROC proposal. WorldCom also states that 
Qwest has agreed to provide Tier I1 payments for these measures each month, rather than 
after three months. 

b. Discussion and Staff Recommendation 

191. In Staffs Proposed Findings of Fact and Conclusions of Law, Staff agreed 
h i t h  Qwest that its approach to seventy factors, with the above ROC propcsal, is 
improved. Staff was concerned that the Table 6 performance measures are appropmteiy 
aggregated at the sub-measurement level. These sub-measures >iloLid be v, eighted based 
on their number of  occurrences. Staff reviewed Qwest's updated Lbeighting proposal and 
found i t  to be adequate The P.4P should explicitly state that these performance measures 
in Table 6 \ \ i l l  be heighted according to their number O ~ O C C L I I T ~ ~ ~ C ~ ' J  

192. Xdditionzl severity factors are not necessary and m i y  result in ex:essi\e 
CLEC reliance on penalty payments. If  i t  is determined that the penalty lzveis arz not 
high enough, then the issue of severit), factors can be revisirzd at the six-monih P.4P 
review. 

GA- I measures "Gateway Availability IMA-GLI." GA-2 measures "Gate(,ba]i Availability IMA-ED1 " 
GA-3 measures "Gateway Availability EB-TX ' I  (3.4-4 measures " S ~ s r e m  '..I, i i h b i l i t y  E,\LL\CT " GA-6 
measures "Gateway Avalabihty GUI-Repair " 

'' OP-2 measures "Calls Answered Within Twenty Seconds - Interconnect Pru:sic?tn; Cenrer " XIR-2 
measures "Calls Answered Within Twenty Seconds - Interconnect R c p r  Center " 

30 

PO- I measures "Pre-Order'Order Response Times " 3 1  
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Measure Performance Relative to Month I Month 2 ,Month 3 Llonth J 

193. WorldCom did submit comments on this issue in response to Staff's initial 
report. WorldCom requests that Staff cL ,: its recommendation. WorIdCor asks that 
its comments on penalty caps and escalation also be referenced here. The teasc ing  
behind WorldCom's statements on those issues would apply here as well. Comments 
submitted in response to Staffs initial report did address this issue. 

Month 5 (Month 6 

194. Staff continues to support its prior recommendation. Staff would also like 
to clarify its position on the issue of escalation for the measures listed in Table 6 .  As 
illustrated in Staff's Tabk 5, Staff believes that escalation for Tier I1 penalties is 
impcrtmt. Staffs escalation proposal in Table 5 covers a11 Tier I1 measurements except 
those in Table 6. For the measures in Table 6, Staff proposes the escalation payments in 
Table 7 below. 

Benchmark Or Parity &each I 
I 
8 

G A - I ,  2 ,  3,4,6* I %  or lower Sl ,OOO $1,500 S2.000 1 51,500 
> I  Yo to 3% S10,OOO S15.000 920,000 525,000 

j > ~ Y O  to 5% S20.000 S25,OOO 530,000 -- I 535,000 
i >so,/, $30,000 S35.000 S40.00C , 945 000 
I I 

fo I low I ng 
$3,000 S3 , jOO , 
S30,000 $35,000 I 
SJ0,OOO 1 545,000 
550,000 1 555,000 1 

I 1 

195 Staff will give an example of payments under TAbie - in order to i iesc5be 
how this table would be used.- If  Qwest missed PO-I by more than 10 seconds, tnen 
Qwest would pay $15,000 in the first month. If in month two. Qwest again missed PO-I 
by more than 10 seconds. then Qwest would pay S ? O , O O ~ ?  Since this \vas the sL-cond 
consecutive month of missing PO-1 at that seventy level. -If in month three, Qwest 
missed PO-1, but by 7 seconds, then Qwest would pay $10,(100 since this is the first 
month in which PO-1 was missed at that seventy lzvel. If in month four, Qivsst mzt the 
benchmark for PO-1, then no pendty payment would be made. I f  in month five, Qwest 
again missed PO-1 by more than 10 seconds, then Qwest would pay S 15,000 based on the 
concept of  sticky duration explained in disputed issue number thirteen.34 

PO- I * 2 seconds or less S1,OOO $1,500 S2,OOO 52,500 
>2 seconds to 5 seconds S5,OOO 510,000 S15,OOO ' 520,000 
>5 seconds to I O  seconds 5 10,000 S 15,000 S20,OOO 515,090 
> I O  seconds S 15,000 S20,OOO S25,OOO $30,000 

1 

e 

a 

S3,OOO S3,500 
S25,OOO S30,OOO 
$30,000 $35,000 
S35,OOO S40,000 

'' This table does not apply to the measurements mentioned In Table j of this Staff Report. Table 7 
includes the escalation payment levels for the measurements specified in Table 6 
'' For :he -nr,cepr of sticky duration to enable payment levels to drop, Owest would have to meet a 
per foml ice  htanclard first. For example, if in month four of the previous example, Qwesr rmssed PO-1 by 
j seconds, the11 < xebt nould pay S j , O O O  since this was the first time that thls standard was not met I f  in 
month five, Qwest again rmssed PO-1 by more than 10 seconds, then Qwest would pay 520,OOb The 

0 P- 2:M R -2 j 1% or lower ~ 1 . 0 0 0  S l , j O O  i 52,000 , S7,joO 1 ~ 3 ,  30 j 53,500 1 
> I  Yo to 3% S5.000 $10.000 I 915,000 520,000 1 S25,OOO 1 530,000 
>3% to 5% i 510,000 , S15,OOO S20,Or)O 525.000 1 $30,000 1 535,000 ! 



I -  

" S P U T E D  ISSUE NO. l l :  Audits (PAP - l l )  

196. Auditing Qwest's procedures and financial systems ollce it receives 
Section 271 appraval was discussed. An audit of Qwest's procedures would involve 
review of the procedures used in calculating Qwest's perfonr,hLce measuies in 
accordance with PAP guidelines. Qwest's financial systems would be reviewed to 
determine if penalty amounts are also calculated in accordance with PAP guidelines. 

a. Summary of Owest and CLEC Positions 

197. Qwest provided comments on this issue in its April 5 ,  2001, filing. Qwest 
proposes that an ongoing monitoring program of the PLDs be adopted in lieu of the 
comprehensive annual audit proposed by the CLECs. An audit of Qwest's financial 
systems would be initiated after one year of operation under the PAP. Another financial 
audit would begin no later than 18 months following the initiation of the first aLt!it. For 
all audits, Qwest would choose the auditor or the Commission may conduct the audit. 
Qwest would cover the costs of the audits: 

0 

198. In instances of reporting or payment disagreements between Qwest and 
CLECs, an independent audit may be conducted. Any under or overpayments would be 
corrected following the audits. Interest on the payments would be calculated at the one 
year U.S. Treasury rate. Also, the party which is faund responsible for payment 
deficiencies must cover the expense the auditor incurred in conducting the audit. The 
issue in question must also be less than twelve months old when the audit begins. Each 
CLEC can request a rnayimum of two PIDs be investigated per audit. CLECs are limited 
to two audits per calendar year. 

199. Monitoring would be combined with these audit provisions. Additional 
monitoring would be focused on key areas which were identified in the initial audit as 
requinng further monitoring. 

- 200. LVorldCorn filed comments on this issue on Apni 5 ,  3001 Li-orldCom 
states that periodic and comprehensive third-party audits of Qwest's reporting procedures 
and reportable data is necessary to ensure accurate and reliablz d d a .  The audits should 
validate that all systems, methods, and procedures for reportins performance measures 
are consistent with the business rules, methods of calculation, reporting structures, 
disagreggation, and measurable standards of the PIDs. LVorldCom proposes an inirial 

comprehensive audit that will commence six months after the ROC OSS test ends. 
Additional audits would then be conducted every twelve months. WorldCom propc qes 
the following guidelines for audits: 

The cost of these audits will be born by Qwest. 

payment level would not be escalated tr, $25,000 because Qwest did nor mbj the measure by more than 10 
seconds for three consccut:ve months. Also, Qwest would not experience the falling of payment levels to 
S 15,000 because Qwest did not pass the measure m the previous month. 
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An independent third-party auditor (selected joi:-:ly by Qwest, the 
Commission, and the CLECs) will perform the .- AIt. The audit pi3paqS will 
5e open to the CLECs. When the audit iz compi::=d. :he results of the a d i t  
will be submitted to the Commission and sent to r k  CLECT 
If the audit finds that Qwest is not reporting accurztdy, consequences should 
ensue including placing Qwest’s 271 approval 03  hold until it proves it has 
permanently fixed t k  problem. 

201. In addition to the regular annual audits, additional audin could be 
triggered by recommendations from the previous auditor, by the Commission st..rf, or by 
a CLEC reqwst for a mini audit. Penalties should be imposed if the auditor cannot 
replicate a measure because of missing data. 

202. WorldCom and Z-T:i jointly filed an opening bnef on this issue. They 
refer to the five-step process laid out in the Colorado Draft PAP Report. Under the 
Colorado Plan, for the first three years of the auditing progam, Qwest should pay for the 
first three aspects of this audit process described below. After the three years, the 
Commission can decide whether Qwest should bear full financial costs for future annual 
audits based on the results of past audits and the current competitlve state of the Arizona 
market. The fourth and fifth aspects of the audit process address mini-audits and 
Commission audits. WorldCom and 2-Tel add a sixth element for 3 requirement that 
Qwest adopt a change management plan for metric: so that auditors and CLECs can 
follow changes in metrics from month to month for accurate rer’;cation. At the P H ’ s  
inception, and every year thereafter, the Arizona Corporation Cornmission, with input 
from its Staff, Qwest and CLECs, should select an appropriate outside firm to perfom 
the auditing function. The five step process is summarized below. 

( I )  Basic Requirements Imposed on @est 

Qwest must not be authorized to make any change in its performance 
measurement and reporting system unless the Commission, through the P . P  
Q>.v;c;n-- Proceyr or qthl-nvice approves of such a prchr-;.di!re in 3ci\,3nce. In 
addition, to facilitate the use of effective auditing of Qbvest’s performance 
measurement system, Qwest should be required to store 211 such records in easy- 
to-access electronic form for three years after they have been produced (and an 
additional three years in an archived format). Any failure to follow either of these 
requirements shall be treated as a violarion of the Change \lrtrxgernent Procedure 
and would result in penalties. The auditor should be c1’;lpt- Lered to $9 beyond 
checking Qwest.s calculations and adherence to business rules, but to aLo ensurc 
that the underlying data was properly coded so that exclusions are appropriate. 

(2) Oversight of Initial Problem Areas 

During the first two years follobvi11s Lily institution of the PAP (starting 
with the first generation ot the performanct: \. . T i h  called f31 b:: the PAP), Quest 
shall be subject to periodic specialized audit,. 2 ‘ “ 2  audits would Focus on areas 
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of r rform nce that were identified in the initial audit. Any issues identified by 
the auditor must L? corrected by Qwest to the satisfaction of the auditor and the 
Coinmission tefore :he audit is closed. Additionally. iiny hture audits may 
i;,Lludc “ a r e s  of perfmnance” not “identified“ in the initial 2erfcriiiiance 
nie3surement audit. 

._ 

(3) Regular Performance Management .4udits on Selected .l.leclsures 
- 

At annual intervals for the first three years of the PAP’S operation, and 
at intervals to be determined by the Commission thereafter, the outside audi’qr 
shall perform an audit that will entail three basic steps. First, this audit should 
evaluate the accuracy of the measures. Second, the audit should examine the 
measures responsible for producing 80% of the penalties paid by Qwest over the 
prior interval. Finally, the audit should take particular care in evaluating whether 
Qwest is accurately evaluating which, if any, requests for performance can 5e 
properly excluded and thus not counted toward its *holesale performance 
requirements. Tn facilitate this exercise, Qwest shall be required to keep a record 
of all exclusions (whether authorized by the PlDs or otherwise excluded) and to 
catalog the effect of such exclusions on otherwise applicable penalty calculations. 
Such records should be kept in easy-to-access electronic format for three years 
and an additional three years in an archived format. 

(4) Mini-audits Upon CLEC Request 

- 

CLECs can request a “mini-audit” of Qwest’s wholesale measurement 
systems. This mini-audit must be conducted by a third-party auditor. Qwest 
should pay for fifty percent of the costs of the mini-audits. The other fifty percent 
of the costs will be divided among the CLEC(s) requesting the mini-audit, unless 

% Qwest is found to ‘be “materially” misreporting Jata, “materially” misrepresenting 
data, or to have non-compliant procedures. I f  any ot‘ these apply, then QLvest 
should pay for the entire cost of the third-party auCJ‘!or. “hlaterially” at fault 
-pins that a rvnrted slirressful measure changes as a :onsequence of the audit to 
a missed measure, or there is a change from an orciinxl. missed measure to a 
higher seventy level. Each party to the mini-audit jhou!d bear its o\vn internal 
costs, regardless of which party ultimately bears the Josis of  the third-part>, 
auditor. In addition to fixing the identified problems. Qwest should also be 
responsible for paying a penalty under the change management process. 

When a CLEC hds reason to believe that thz d,m collected for measure 
is flawed or the reporting criteria for the measure is not being followed, i ,  must 
have the right to have a miyi-audit performed on the specific -easure/sub- 
measure .pori written request (including e-rnail). This request will include the 
desigr,Aon ,Jf a CLEC represen!itive to encege in discussions wit6 Qwest about 
the requested mini-audit If, thirty days after the C L E C ’ j  L‘ ntten request, the 
CLEC ocr  :\t3 that the issue has not been resolced to 1‘s satish-’ the CLEC 

- 
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may commence the mini-audit, after providing Qwest with written notice five 
btisiness days in advance. 

E d h  CLEC should be llmited to auditing t h e e  single measuredsut - 

billing) during an audit year. Mini-audits cannot be requested by a CLEC while 
the OSS third-party test or art annual audit is being conducted (Le. before 
completion of the complete test). Mini-audits should include two months of raw 
data. No more than three mini-audits should be conducted simultaneously. If, 
during a mini-audit, i t  ’.. found that for more than thirty percent of the measures in 
a major service category Qwest is “materially” at fault, the entire service category 
should be re-audited at Qwest’s expense. 

measures or one domain area (preorder, ordering, provisioning, mair,tenance, or - 

The results of each mini-audit should be submitted to the CLEC involved 
and to the Commission as a confidential document. Qwest should provide 
notification to all CLECs of any mini-audit requested when the request for the 
audit is made on its website or by othet means. 0 
(5) Commission Audits 

The Commission should retain the right to perform an audit, with the 
assistance of the outside auditor, if the Commission so chooses to examine any 
aspect of Qwest’s wholesale performance at any time L:,d it deems warranted. 
Such an audit should be paid for though Tier I1 penaiues mainiained in a state 
fund. If the audit discovers errors in performance reportins that are adverse to the 
CLECs, Qwest should reimburse any costs of the audit and be liable for penalties 
under the change management process. 

(6) Change Manngemenr Process a Qwest -5.3uld adopt a change management process Lbi th  input from 
C‘LECs ‘ 0  PnSLire thst metncs carl be replicated b y  the aiditor. The chan9e record 
would cover all elements of a metric. This process should be enforced by 
Commission directive that states that the auditor’s inh i l i t !  to replicate a mztric 
due to poor change control or missing data should elicit :;-.e same r e n - d y  as if the 
metric had been missed. This ~vould include duration rzmzdiss i f  multiple months 
cannot be replicated. 

203. WorldCom’s reply brief states that in order for in audit process to be 
meaningful, Qwest must not be allowed to select the auditor. The Commission should 
have the ability to initiate an audit if i t  finds that Qwest is not properly complying with 
the PAP. Depending on the trigger the Commission uses, Cornmission audits will impact 
the need for root rUuse analys‘?. As laid cut in the opening brief. the CLECs should have 
the right to mini-slidits. The Commission should determine whc ;=.ys for the rnini-ii;:?;!s. 
I f  a CLEC is abu3 :g the mini-audit process, it should be assess :d the cost qf the audit. 
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204. Qwest did not comment on th, sue in its filing on the ROC proceeding. 
WorldCorn did not comment on this issue in its respons: ; '?west's ROC proposal. 

b. Discussion and Staff Recommendation 
- 

- 205. In Staffs Proposed ;indings of Fact and Conclusions of Law, Staff stated 
- that auditing Qwest's procedures is important. Tier 11 payments as described in the next 

disputed issue could help fund this effort. Staff believed that Qwest's monitoring 
proposal was sufficient especially in light of the six-month review efforts which will be 
conducted. The CLEC auditing proposal would be too onerous an effort. However, Staff 
believed that the Commission rather than Qwest should chooss the auditor (or monitor) 
of Qwest. The Commission should also be able to conduct an audit or have one 
conducted at any time it deems necessary. In an audit or monitoring program, the results 
should be provided to Qwest, the Cornmission, and all CLECs 

206. Qwest did submit comments on this issue in response to Staffs initial 
report. Qwest did support much of Staffs recommendation on this issue. Qwest also 
mentions that i t  has agreed to a multi-state audit/monitonng program. Qwest states that i t  
would be beneficial for Arizona to be involved in a multi-state audit effort. Staff initially 
recommended that the Commission be allowed to conduct audits ar "any time." Qwest is 
opposed to this part of Staffs recommendation. 

267. WorldCom diu aubmit comments on this issue in response to Staffs initial 
report. WorldCom disaqees with Staffs audit recornmendation in that its scope is too 
limited. WorldCom asks that Shff review the recommendations in other states (such as 
Colorado and Utah) which developed more meaningful audit provisions. 

205. Staff supports its pnor recommendation with some clanfications. Staff 
reiterates that the choice,of auditor should be mdde b y  the Cornrnisaion. Staff is not 
opposed to the h z o n a  Commission joining in a multi-state audit effort i f  the terms of 
the auditing procedures 2 - 0  deemed favorable by the C,,rnmission HoueLer, the 
r n r n m i c c l n r  c h i l d  ? b a y s  resene the nght to leave a multl-j:atz wdit el art i f  the audit 
methods do not meet h z o n a ' s  auditing needs, or to conduci 11s o u n  audit dt any time. 
Given that the Cornmission has not been a part of the muiti-stdtc proceedinz, Staff I S  not 
e\en aware of how the multi-state participants plan to selsc: 2'7 aiditor. Staff \\ou!d not 
oppose joining the multi-state audit process i f  i t  is determlrid h: i t  \ t i l l  meet kizona 's  
needs. However, again participation in any multi-state auditin$ effort still should not 
preclude Anzona in ordering and conducting its own audits i f  nsczssary or found to be 
warranted. One condition that Staff believes is essential is that :he auditing process be 
open tc the CLECs; Staff could only recommend joining the multi-state process if that 
process is open. The Staff will review the PAP auditing provisions in its six-month 
reviews. 

@ 
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DISTUTED ISSUE NO. 12: Tier I1 Payments (PAP - 12) 

209. Since Tier I1 penalty payments will not be received by CLECs, partie6 
have suggested how to utilize the Tier I1 payments collected under the PAP. 

a. Surnrnarv of Owest and CLEC Positions 

210. Owest states its position on Tier I1 payments in its opening brief. Qwest 
states that its Tier71 proposal is sufficient to encourage compliance and not provide 
windfall payments to CLECs. Qwest states that Tier I1 payments would be used to 
5xtend telephone service in Qwest’s territory and to extend Qwest’s service territory into 
new areas. Qwest states that payment levels under the CLECs proposal for Tier I1 
payments would be unreasonable. Qwest states that its proposed Tier I1 changes as 
mentioned in its reply brief on penalty classification addresses CLEC concerns. 

21 1 .  WorldCom and Z-Tel jointly filed an opening brief on this issue. 
WorldCom and 2-Tel state that Qwest should not receive Tier I1 payments or be allowed 
to benefit from these payments to the State of Arizona. Tier I1 payments can be received 
by the State of Arizona or the Commission for pdministeriny the PAP and to audit PAP 
processes. WorldCom and Z-Tel state that i t  is not appropriate that Tier I measurements 
are e ialuated every month, but Tier I1 measurements are e\ alunted every three months. 
WorldCom and Z-Tel believe that all performance measurements should be classified as 
Tier 11, except those GA measures to which CLECs have agreed. 

212. WorldCom restates in its reply brief that all measurements (except GA 
measurements) should be classified as Tier 11. 

213. Qwest maintains that Tier I1 payments revert to Qwest for usage that 
relates to its service temtoiy. 

2 13. Wor’dCom did not comment on this issue in its r q o n s e  to Qwest’s ROC 
prc?ncAl 

b. Discussion and Staff Recommendation 

2 15. In Staffs Proposed Findings of Fact and Conclusions OS Law, S u K  q s e d  
with the CLECs in that the Tier I1 payments should not rPtert solely to Qwest for its 
personal use. Tier I1 payments should further the aim of increased compet1uon in 

Arizona’s telecommunications market. 

216. Staff recommends that-Cunds collected through Tier 11 payments should be 
used to fund certain Commission activities. The Commission activities funded should 
include and be limited to: 1) covering the additional costs of administering the PAP and 
2) covering the costs of developing permanent wholesale service quality standards. Both 
of  the above may include the costs of utilizing consultants. Staff rxommends that i f  Tier 
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I1 payments exceed what is necessary to cover the above two costs, the balance should be 
given to the Arizona State Government’s general hnd .  

217. Qwest’s contention that Tier II payments be used to extend Qwest’s 
setvice territory into new areas directly contradicts their current policy of resisting such 
expansions. Also, returning the payments to Qwest will diminish any incentives those 
payments may have on changing Qwest’s performance. 

2 18. WorldCom did submit comments on this issue in response ti, Staff’s initial 
report. WorldCom points out that issues previously mentioned by WorldCbm were not 
addressed by the Commission. WorldCom believes that there should not be a three 
month trigger for Tier I1 payments. For Tier I1 measures that have Tier I penalties as 
well, payments should begin after two consecutive months of  non-compliance. Also, 
both Tier I1 and Tier I payments should escalate over time. 

- 

219. Qwest did submit comments on this issue in response to Staffs initial 
report. Qwest indicated that they were strongly opposed to Staff‘s proposed resolution of 
how Tier I1 payments should be used. 

e 
. 

220. Staff agrees with WorldCom that Tier I i  payments should also escalate. 
StalTs Tier I1 escalation proposal is illustrated in Tables 5 and 7 .  Staff does not agree 
with WorldCom’s suggestion that payments on measures with Tier I and Tier K penalties 
should begin in the second consecutive month of non-compliance. Staff notes that the 
measures listed in Table 7 would have payments begin in the very first month of non- 
compliance. Staff believes that the three month trigger on most measures plus the more 
stringent requirements of Table 7 are sufficient to ensure Qwest’s compliance. Staff also 
can review this recommendation in the PAP six-month review. 

221. Qwest was strongly opposed to Staffs initial recommendation on this 
issue. However, the resolution outlined above is considerably different than that in 
Staffs initial report. Staff continues to support use of at least of portior. of payments to 
the Tier I T  fimd to be used to enable the Commission to administer the PAP on an 
ongoing basis. Staffs initial report identified thcse uses as f o l l o ~ ~ s  I )  audits of the PAX€‘ 
by the Commission as necessary. 2) retention of additional Staff and/or consultants to 
monitor post-sntr) iompliancz and 3 )  dispute resolution In dd i t !on .  Staff beliz\es t h d t  
i t  ivould be appropriateto utilize such funds as needed to :ncourage improvements to 
Qwest’s wholesale service quality in both federal and state proceedinss. Staff still can 
not support Qwest’s proposal to have the Tier 11 penalties returned bo i t .  

DISPUTED ISSUE NO. 13: Stickv Duration (PAP - 131 

222. The term “sticky duration” refers to escalated penalty levels (i.e., 
amounts) “sticking” in place until a certain time at which Qivest is deemed to merit 
penalty level reductions to initial levels. Qwest is opposed to .;ricky duration while the 
CLECs are in favor of this concept. 

44 
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a. Summarv of Qwest and CLEC Comments 

223. Qwest states its stance on the issue of “sticky duration” in ;IS opsning 
brief. Qwest believes that the issue is composed of two parts: 1) whether two months 
compliance is sufficient for penalty levels to return to initial amounts; and 2) whether 
repetition of a previous offense should require higher than initial penaity amounts. -. 

Xfeasurement (;roup bCIonth I 
High Yl50 
Medium S75 
Low $25 

224. Qwest mentions that 2-Tel proposes “sticky duration” in which repeated 
failures are perceived as demonstrating the need for higher penalty levels. Qwest states 
that this has not been proven in the telecommunications industry. Qwest also states that 
no FCC approved PAPS include this provision. Qwest states that it might not be the 
cause of a failure and that a failure does not indicate discrimination toward CLECs by 
Qwest. Qwest also believes that it is uneconomical for i t  to provide perfect service to 
CLECs, yet that is what “sticky duration” requires of Qwest. Q>vest believes that since 
new services or service upgrades can result in a temporary dec!ine in service quality, that 
the incentive for Qwest to implement needed changes to its systsms may be eroded by 
“sticky duration.” 

blonth 2 Month 3 btonth 4 Lloq[h 5 ’ Llonth o each tbilov,ing 
9250 $500 5600 5-OU 5800 
$150 $300 $400 5500 $600 
$5C $100 $200 5300 5400 

225. WorldCom and 2-Tel jointly filed an opening bnef on this issue. The 
parties state that seventy and duration factors provide necessary incentives to improve 
Qwest performance. WorldCom and 2-Tel believe that two or three months of compliant 
Qwest performance is necessary before allowing payment levels to return to initial levels. 

Measurerwit Group I Month 1 Month 2 
High ! 525,000 550,000 

1 Y10,OOO 520,000 
I $5,000 SIO.OOO 

226. Qwest mentions a ROC proposal to address this issue in its reply brief. In 
the ROC proposal, Qwest agreed to a specific concept of “sticky duration.” Qwest refers 
to the table below in its proposed PAP as the method by which penalty paymen.ts will be 
increased and decreased. Payment levels will be increased as consecutive month misses 
accumulate according to Table 8. If Qwest does meet a measurement, then penalty 
payment levels will revek’downward onl; month after compliance for one month. For 
example, i f  there are four consecutive months of failures in one measure, then Qwest 
would be responsible for penalty payments at the month four l e ~ s i  in Table 8. If in the 
next rnoqth, Qwest meets the measurement stanclard, then the p: ivnenr  m,oiint is zero. I f  
in the following month after this compliant performance, Qwest hils on the 
measurement, then the penalty payment level would be at thz month three level. 

LMonth 3 Month 4 1 Month 5 Month 6 & each foilowlnu 
975,000 $100,000 I 3125 Wq 5150,000 
530,000 SJ0,OOO 1 950.000 560,000 
S15.000 $20.000 I S?j.000 530.000 

- Table 8: Qwest Tier I Penalty Payment Levels 
b 

- i Per Occurrence 1 
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- -  --7. In summary, Qwest payment levels do not reduce to the initial levels on 
merely one month of compliant performance. Yowever, after demonstrated commitments 
to meeting the measurement standards, then me penalty payment level& c.ould eventually 
return to initial levels. Qwest makes this same proposd here in t h  Arizona procesding. 

Worldcorn agrees with Qwest’s proposal to have payment levels adjusted 
- 

228. 
downward one month after compliance for one month. - 

229. Qwest restated its position on this issue in its filing on the ROC 
collaborative. 

230. WorldCom refers to the concept of “stlcky duration” in its filing 
responding to Qwest’s ROC proposal. WorldCom restates its reply brief response. 
WorldCom mentions that there is a drop in the percentage increase in the Tier I payments 
past month three. Under Qwest’s Tier I1 proposal, Qwest would make the same payment 
amount each month, even after months of non-compliant behavior. WorldCom “still has 
issues with the payment table itself.” 

0 
’ 

b. Discussion and Staff Recommendation 

23 1. Iii Staffs Proposed Findings of Fact and Conclusions of Law, Staff agreed 
with Qwest’s proposal on sticky duration. As discussed in the section on disputed issue 
number 7, Staff disagreed with the CLECs that the payment levels should escalate 
beyond the sixth month. Staff supported Qwest’s payment table as presented in Table 8, 
which indicated that penalties for month six and thereafter be equalized. 

232. WorldCom did submit comments on this issue in response to Staffs initial 
report. WorldCom opposes the limit of six months on payment escalation which% part 
of Staffs recommendation on the issue of sticky duration. 0 

233. Staff disagrees with WorldCom‘s recomgzndation that penalties escalatc 
beyond six months. This issue can be revisited in the P.4P six-nonrh review if  i t  seems 
that Qwest does not have the incentive to comply with the current limit of six months on 
escdation. 

234. Staff continues to support its initial recommendation and also provides 
clanfication of its recommendation. Stsff supports st!cky durat:on for Tier I1 pahrnznts 
as well. Tables 5 and 7 illustrate the escalation Levels whlcn  ibould apply to Tier I1 
payments. Staff recommends that the same sticky duration concept expressed by c, uebL 
for Tier I payments, would apply to Tier I1 payments. - 

DISPUTED ISSUE NO. 14: Plan Limitations (P.4P - 1-41 

235. Sectio!i 15 of Q u 5 s t ’ s  proposed PAP coni;iins jebzral legal limitations on 
or associated with the P.U. 

46 
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236. Section 13.1 states that the PAP will not gn ;nto effect until after Qwest 
receives mproval of its 271 application with the FCC. The ZT4Ets oppose this provision 
and want !he PAP to go into effect at the time the Commi,csl,T.r? ??proves it, regardless of 
the status of Owest’s appiication with the FCC. Qwest is no! t.villing to concede on this 
issue. -. 

237. Section 1 3 2  states that Qwest will not be liable for Tier I damages to a 
specific CLEC until the Commission approves an interconnection agret.ilent, which 
incorporates the PAP, between Qwest and that CLEC. The CLECs generally cnpose this 
requirement. ZLECs believe that they should be able to opt into the PAP as soon as the 
Commission approves the PAP. They do not want to go through the process of amending 
their interconnection agreements. 

238. Section 13.3 indicates that PAP penalties will not be paid if measurements 
were missed due to force majeure events. The CLECs initially c!aimed that Qwest’s 
definition of force majeure was too vague. 

239. Section 13.4 states that the fact that Qwest made payments under the PAP 
cannot be used by CLECs as evidence in other proceedings that Qwest is discriminating 
against them. This is commonly referred to as the “liquiddted damage” provision. The 
CLECs oppose this provision. 

240. Section 12.5 states that actual damages from missed performance 
measures would be difficult to ascertain. Thus, the payments made under the PAP (the 
“liquidated damages”) are a reasonable approximation for contractual damages. Section 
13.5 also states that payments under the PAP are not intended to be a penaltv. These 
PAP payments do not foreclose any non-contractual legal or regulatory claims and 
remedies that may be available to CLECs. The CLECs oppose the provisions of Section 
13.5. 

:-‘I Section 13 6 states that CLECs are not entitled td receibe pavments from 
both the PAP and any other rules, orders, or other contracts ( s u c h  as interconnection 
agreements) that cover pallments for the same or analogous performance as the P > 2  If  
CLECs hake alternatives to the P . U  available, the) must cnoohr: bet.cersn the P.Q and 
the available alternatives. The CLECs claim that the langiiLise refemng to analogous 
performance in 13 6 is too broad. 

242. Section 13.7 states that Qwest will not be liable for both Tiel I !  pa)me-.ts 
and other assessments or sanctions by the Commission that cover the same or analogous 
performance. The CLECs claim that the language referring to analogous performance in 
13.7 is too broad. 

a. Surnrnarv of Qwest and CI,EC I G ~ ; ~ : ‘ ; ~ I s  
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24’. Qwest filed comments on this issue on Apnl 5, 2001, and in its opening 
brier Qwest states that the provision in Section 13.1 that the P A P  not become effective 
until -,fie1 Qwest receives 2?! approval from the FCC is eppropriate. Qwest states that 
“the FCS has clearly stated that the purpose of a performance assurance p l a t  is to prevent 
backslidin,o once the RBOC obtains approval . . . ” ’ 1 5  The rational behind a P A P  is that a 

‘RBOC’s incentive to engage in market opening behavior exists before, but not afte,, 
approval. 

244. Qwest states that the CLEC’s-pposition to Section 13.2 is unfounded. 
The FCC orders for Knnsas, Oklahoma, and Texas indicate that the PAP is part of 
standard interconnection agreements in those states. 

245. Qwest states that Section 13.3 simply disallows double payments far the 
same performance. Qwest claims that this is consistent with statements made by the FCC 
in the Massachusetts ~ r d e r . ’ ~  

246. Qwest states that adopting the PAP essentially deprives CLECs of their 
constitutional due process rights. Therefore, it is appropriate for Section 13.4 to prohibit 
the use of performance results or payments under the plan as an admission of 
discrimination or of Qwest’s liability for claims brought outside of the PAP. Qwest 
claims that this provision is based on languaze from the SBC Tevas PAP approved by the 
FCC for Texas, Oklahoma, and Kansas. 

247. Qwest indicates that Section 13.5 simply states that payments under the 
PAP are “liquidated damages.” “(T)he payment amounts are unquestionable estimates, 
and the intent of  the plan is to have Qwest make the payments without actual proof of 
harm incurred.” “(L)iquidated damages are a means by which the parties, in advance of a 
breach, fix the amount of  damages that will result therefrom and agree upon its payment.” 
Qwest claims that the CEECs objection to Section 13.5 stems from their desire to take 
advantage of  the PAP’S self-executing liquidated damage paymznts 3nd then litigate for 
the actual damages. Qwest believes that “the reservation c C  3 nzht to sue fnr actual 
damages renders the liquidated damages unenforcmble ” 

215. Qwest states that Sections 13.6 and 13.7 are totally ~ppropriate 2nd simpl;. 
preclude Qwest from paying two penalties for the same perfornix ‘ c C  -J miss. 

249. WorldCom filed comments on this issue in its filing on Apnl 5 ,  2001. 
WorldCom ind 2-Tel jnrntly filed an opening bnef discussing this issue. WxldCom and 
Z-Tel object to many af  the limitations in Section 13 and refer to [hem as loopholes. 
They object to Section 13.1 because instituting the PAP before FCC approval will allow 
the Commission to evalcate the effectitleness gf the PAP. They object to th, limitations 
in Section 13.2. They believe that CLECs should be able to opt into the PM under 
%!;on i .S of  :he SGAT immediately u p j n  approval of the PAP by  the Co-mission. 

- 

.. 
’. ?west cites the L CL  .LUE hlassachusetts Order Paragraph 236-7, and 24G 
16 Qwest cites the Vsrizon Massachusetts Order Paragraph 242 64888 
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250. WxldCodZ-Tel  believe that the forc majeure language in Section 13.3 
is too vague. They indicate that there currently is language in the SCAT that defines 
force majeure evcnts (SGAT Sectior. 5.7). This existing SGAT language chould be used 
in the P M  as \vcIl. 

25 1. 
- 

WoridCodZ-Tei 3kO take issue with Section 13.4 of the PAP. They state 
that Qwest’s conduct underlying its performance, including I ts  performance results, is 
discoverable and may be admissible as evidence. Qwest is free to contest the evidence, 
but it cannot bar it from being introduced. WorldCom and Z-Tel also state that Section 
13.4 is vague and needs furthc - clarification. 

252. In relation to both Sections 13.4 and 13.5, WorldCom and Z-Tel indicate 
that PAP payments are not “liquidated damages.” Therefore, the reference to liquidated 
damages should be deleted. 

0 253. WorldCom and 2-Tel object to Sections 13.6 and 12.7 because they do not 
believe that any court would allow for double recovery. They also state that they would 
not seek double recovery. That is, any PAP penalty payments Qwest makes would be 
netted out of any other damages the CLECs could potentially receive. They point out that 
restrictions on double recovery should only apply to double recovery for the same acts. 
Qwest’s restriction against double recovery for “analogous” wholesale performance is too 
vague. 

254. WorldCom and Z-Tel believd that both Sections l 3 . 8  and 13.9 should be 
de le ted. 

255.  Qwest filed a reply brief on this issue. Qwest does not change its position 
outlined in its opening brief. Qwest clarifies that Section 13 4 does not limit “ . . . the  
introduction of performance results into evidence in another procerd!ns, i f  appropnate.” 

256. Qwest +!!eves that the position of Worldcorn and Z-Tel that Sections 
13.4 and 13.7 are too broad and overlv restrictive i s  vwi ie  and un.;ueported. 

2 5 7 .  Lt‘orldCom filed a reply brief on this issue. LLoridCorn requests that the 
Commission adopt a “memory” concept if the Commission C!OL‘S rwl choost. !o rnakz rhe 
P;zP effective before the FCC grants QLvest 271 approval. M’oridCom believes that if 1 )  
Qwest has missed a measure for three consecutive months prior to the PAP being in 
effect and 2)  misses that measure again in the first month that ti12 P . V  is effectit,e, [hen 
that measure should be treated as if Qwest has missed i t  four ;i-,on[hs in a roLv. The 
appropriate escalated penalties should then apply. 

258. WorldCom indicates that CLECs should not be entirled to double recovery 
for the same viok..;m. Howe..:r, Qwest’s restrictions on pab-rriznts for analogous activity 
are too broad and will result in disputes over what constitutes dn,:;;ous activity. 

- 
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259. Qwest did address this issue tI filing on the ROC collaborative. In this 
filing, Qwesr proposes a definition of force majeure (k ‘:e inserted in to Section 13.3) 
that is similar, but not identical to the definition Wor lKom advocated in its opening 
brief. 

- 

260 WorldCom does aduress this issue in its filing on Qwest’s ROC proposal. 
WorldCom states that Section 13.3 should include either the language in the SGAT 
Section 5.7.1 or this language should be cross-referenced. The language on force 
majeure in Section 13.3 should be limited to only benchmark standards and should not 
apply to panty measures. WorldCom states that the force majeure language in the 
Colorado final PAP report3’ is more appropriate. It is not ab general as the language 
Qwest provided in this proceeding. WorldCom would like the following language added 
to Section 13: 

“If Qwest desires a waiver of its obligation to pay any penalties it must file 
an application with the Commission. Any waiver request must, by a 
preponderance of the evidence, establish the circumstxices that justify the 
waiver, stating any and all relevmt documentation to support the request. 
CLECs and other interested parties would have a full opportunity to 
respond to any such waiver request prior to the Commission ruling. Qwest 
shall be required to pay any disputed amounts i r  place the disputed 
amount of money into an interest-bearing escrow account until the matter 
is resolved. In addition, any such waiver should only apply to a narrow 
period of time v.fien the activity occurred, not months after the activity or 
has ended.” 

261. WorldCom opposes the Section 16.0 changes proposed by Qwest. 
WorldCom does not support Qwest changes which indicate that Qwest may be abIe to 
have the final say on P h  changes. 0 

b. Discussion :nd Staff Recommendation 
- 

262. In Staffs Proposed Findings of‘ Fact and Cor,clLla!dns of Lau ,  Siaff agreed 
with Qwest’s position on Section 13.1. Staff believed that ihe effective date of the PLV 
should follow FCC 27 1 approval. 

263 Staff disagreed wilh Qwest’s position on Sscr~on I3  2. Staff supported the 
CLECs desire to opt into the PAP as soon as It goes into effec~. amendment to a 
CLECs current interconnection agreement should not be necessary. The Anzona OSS 
test has documented that obtaining an amendment to an interconnection agreement can b~ 
a lengthy and difficult proczss (see AZ IWOs 1130, 11 32, and 1 154). 

264. Staff supported Owest’s inclusion of Section 13 3 force majzure language 
that corresponds to the language in the SGA4T for measures Lvith a jencnmark standard. 
However, i f  Qwesc nlsses a measurement 11 ith d parity Ftdndard, then QLvest should nct 

U’eiser, Phil. f ina l  Report and Recommendarion. 200 I 3 -  
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be forgive,i for these Tier 1 or Tier I1 misses. Staff believed that the PAP should clarify 
tllat resumption of h e  iAP will occur in the month following a force majeure event. 

265. Staff supportcd Qwest’s position on admission of liability stated in Section 
13.4. This is the same language as is in the Texas PAF’. 

- 

266. Staff supported Qwest’c, position on liquidated clamages stated in Section 
13.5. This is thy same language as is in the Texas PAP. - 

267. Staff supported the CLEC position on payment entitlements stated in 
Section 13.6. A similar section to 13.6 does not exist in the Texas PAP. Staff opposed 
the inclusion of Section 13.6 in the PAP. Staff was especially against the inclusion of the 
vague reference to “same or analogous” performance. 

265. Staff suppcrted the CLEC position that the Section 13.7 language refemng 

0 to “analogous performance” is too broad. Currently, Qwest’s Section 13.7 reads: 

“Qwest shall not be liable for both Tier I1 payments and assessments or 
sanctions made €or the same or analogous performcince pursuant to any 
Commission order or service quality rules.” (Italics added ) 

The same section as presented irr the FCC approved T z u s  PAP for SBC 
reads: 

“SWBT shall not be liable for both Tier I1 “assessments” and any other 
assessments or sanctions under PUR4 or the Commission’s service 
quality rules relating to the same performance.” (Italics added.) 

769 In addition, Staff believed that there is a vaiid distinction between PAP 
penalty payments and Commission performance standards For most measurements 
under the PAP,  Qwest is required to deliver panty performance or face penalties 
Xov,eec.er, Commission performrlnce ctmdards set retail/whoIzsale levels of performmce 
These retaiLwholesale levels may be aboke Qwest’s currzni lexv 21 pzrfo‘onr,mcz (LA 
utilized in cornputins panty perfomance) I f  Qhest does not mset these standards, then 
QLkest should be liable to penalties under both the PAP ,md an) C o m n l j j l o n  
performance standards. 

e 

370. Qwest should change the final sentence of thz lirst paragraph in SeCtioil 
16.0 to read: “Any changes to existing performance measursrnznts and this P - U  Jhali DZ 

by mutual agreement of the parties.” This was the original sentence and was changed by 
Qwest in its latest submission of the PAP. The Commission should also be able to make 
changes to the PAP without Qwest approval. 

271. Qwest did submit comments on this issue in response to Staffs initial 
rzport. Lb‘ith respect to Section 13.7 Qwest proposes rhat [he term “same underlying 
activity or omission” be used instead of Staffs proposed (and Texas’ adopted) “same 

5 1  
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performance." Qwest also indicates that if Staff is proposing to eliminate Section 13.7 
they would oppose it. 

272. Qwest states that Staff's position on this issue was one of the more 
troubling parts of Staffs initial report. Qwest states that changes made to the PAP should 
not be made without Qwest consent. Staff's recommendation on disputed issue 16 
contrasted to Staffs position on PAP chacges in issue 14. In issue 16, Staff stated that 
mutual consent of the parties was required for PAP changes. Qwest states that federal 
law does not support the Staffs recommendation that changes to the PAJ? can be made 
without Qwest's consent. Qwest proposes an approach to this issue which was developed 
in the multi-state proceeding. This approach is outlined in the following language which 
would be included in Section 16.0 of the PAP: 

"Changes shall not be made without Qwest's agreement, except that 
disputes as to whether new performance measurements should be added 
shall be resolved by one arbitration proceeding conducted pursuant to 
Section 5.18.3 of the SGAT, which shall bind CLEC and Qwest and all 
parties to the arbitration and determine what new measures, ~ f a n y ,  should 
be included in Exhibit K to the SGAT.. ." 

273. Qwest proposes to require CLECs to file For approval of PAP amended 
interconnection agreements prior to opting into the PAP. These agreements need only be 
filed with the Commission (and do not need to be approved) in order for CLECs to opt 
into the PAP. Qwest also recommends that it begin supplying performance data to the 
Commission once the FCC has issued $27 1 approval, rather than starting on March 200 1 
since this date has passed. 

274. WorldCom did submit comments on this issue in response to Staffs initial 
report. WorldCom requests that Staff require Qwest to begin supplying performance data 
to the Commission and to CLECs. WorldCom states that the multi-state QPAP report 
reads "The QP.V should therefore require Qwest to proLicfe monthly rzports as i f  the 
QPXP had becorn? Pffertive on (7rtobPr 1 ,  2001 'I In Colorado. the Heanng 
Commissioner asked that Qwest provide month,y performanct rzports within 60 dajs  of 
the Colorado commission's approval of the CPAP. The method of reporting and the 
storage of Qwest's performance data was specified as ~vel l  \.l.orldCdrn asks that the 
Commission request that Qwest add the following jct1LL:nie to the P . P :  "The 
Commission can modify the PAP without Qwest approval." 

275. With respect to Section 13.7, Staff rejects QLvest j ne\\. proposed l& ,page  
("same underlying activity or omission") and continues to recomi-end "same 
performance." Also, Staff clarifies its position by stating that Section L ~ . 7  should not b< 
removed from the PAP. The removal of Section 13.7 was never contemplated by  Staff. 

- 

276. Staff would like to clarify that it will seek mutl ) !  consent on changes to 
the P . P .  When mutual consent is nor possible. the Com;-,i!,- ? l ~  v.111 make the final 
recommendation. Staff agrees with WorldCom that Qwest add the following sentences to 
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the PAP at the end of the first paragraph of Section 16.0: "The Commission can modify 
the PAP without Qwest approval. IJc-, -'w, the Commission will first seek mutual 
consent of the parties. In the event that mutual consent is not possible, the Commission 
will make the final recommendation on PAP changes." These sentences should rt-place 
the last sentence in the first paragraph of Section 16.0 which reads: " h y  changes to 
existing performance measurements in this PAP shall not be made without Qwest's 
consent." a 

277. Staff disagrees with Qwest's recommendation that an amended 
interconnection agreement be filed prior to a CLEC opting into the PAP. Staff continues 
to support its prior recommendation on this issue. Qwest indicated in its comments on 
Staffs initial report that it would be willing to begin making payments to a CLEC when 
an amended interconnection agreement is filed with the Commission, as opposed to when 
the Commission approves it. This proposal in no way addresses Staffs concern. ataff s 
concern is that the process o i  negotiating the amendment pnor to i t  being filed with the 
Commission may be lengthy and burdensome for the CLECs. Staff would support 
including the PAP in interconnection agreements if  Qwest would be willing to agree to 
the following: 

- 

- 

a 
1 )  Qwest must file standard language for the amendment that any and all CLECs 

can use that indicates that the CLEC is elisible for payments under the 
Arizona PAP. The language must be filed with the Commission at the time 
Qwest's modified PAP plan is filed. The language will be subject to 
Commission approval after parties have an opportunity to cdmment on it. 

2) For any CLEC that indicates that they want to use [he standard language, the 
CLEC shall be able to file the amendment to the interconnection ageement 
with the Commission for approval. The CLEC will be required to send notice 
to Qwest that they are opting into the standard langwge, but Qwest will not be 
required to take any action. -a 

3 )  @vest will berrin m2kino wvments under the P A P  nhen the amendment is 
filed with the Commission. 

2:s. Staff also disagees that Qiccs t  bsgin supplying pcformance data 21.2 ?.iP 
calculations to the Commission and CLECs following $771 approvd .  Staff continues to 
recommend that Qwest supply monthl-y performance data to the parties prior - to PAP 
approval. Qwest already supplies monthly performance data to [he Commision. Staff 
asks that performance data results for all PIDs be supplied to the  Commission and C L E C j  
beginning with data from March 3001. This data should be supplied to CLECs within 30 
days of the approval of the P.4P by the Commission. Qwest should supply data in 
accordance with its reporting requir,:ments as currently 1:sted in Section 14.0 in the PAP. 
Qwest's initial performance data report should include monthly data for the last month for 
which 'ata is available and all months between that month 2nd March 2001, including 
Marcn L;01. The data necessary to make these calculatiom 2x1: in Qwest's systems 

- 
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now. In order to budget for penalty payments and to identify performance areas that need 
to be .;roved, it would be advantageous to Qwest to make Staffs proposed historical 
calculations. Thus, Staff does not believe thst our proposal is burdensome on Qwest. 
Also, Staff believes that the historical data will greatly enhmce the effectiveness of the 
six-month review. Having the additional data that Staffs preposal would afford would 
give the participants in the six-month review much more data to woL,. with. Additional 
data will allow for more informed decision making at the six-month review. 

DISPUTED ISSUE NO. 15: Data Timeliness (PAP - 15) 

279. The PAP penalties are calculz+-l based on data Qwest collects and 
analyzes. At regular intervals “performance reports” are made available to the CLECs by 
Qwest. Each CLEC receives reports that detail Qwest’s perfonnance relative to that 
CLEC and a report detailing Qwest’s performance for the CLEC community as a whole. 
(CLECs do not receive reports of Qwest’s performance for other CLECs; performance 
reports for individual CLECs are considered to be highly confidential.) 

280. Performance reports need to be created on a timely basis in order for any  
PAP penalties to be paid out on a timely basis. Also, performanc:, reports need to be 
delivxed to the CLECs on a timely basis in order for the CLECs to respond with any 
reconciliation issues in a timely fashion. 

a Summarv of e w e s t  and CLEC Positions 

281. Qwest does mention this issue in its filing on April 5 ,  2001. Qwest states 
in its opening brief that it believes that late reporting of monthly CLEC results wid not 
cause CLECs harm. Qwest, however, has agreed to pay $500 to the State of Arizona, for 
each business day for which a report is past a grace period. 

252. WorldCom mentions this issue in its filing on Apnl 5 .  2001. U’orldCom 
asks that Qwest be liable for a 55000 payment to the State of .Arizona for each day Jast 
the dslibery d t i ~ .  d q t ~  qf  9 r e v *  LVorldCnv a21qr) S t y : ’ $  t h a  i f  :he reuorts provided to 
CLECs are incomplete or inaccurate, then Qwest would be liable for a s 1000 payment to 
the state for each day past the initial due date. In the event t h x  3 CLEC cannot access the 
data on which reports are based, then Qwest would be liable for J S l C O O  payment to 
affected CLECs per day until this data is available. This payment would onty be required 
if  Q ~ v e s t  uas responsible for the lack of CLEC access. Inisrest Lboiild accrue i f  Quest 
does not provide payments by the due date. If reports are Idtz. m d  (&est pays associated 
penalties, Qwest would still be liable for penalties due to poor performance as evidenced 
in the reoorts. 

283. Qwest maintains that the CLECs have nor supported their contention that 
CLECs are harmed by late reporting. However, Qwest continues to commit to a penalty 
for late reportir 2. 
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284. Qwest did address this issue in its filing on the KOc: collaborative. Qwest 
mentions that previous PAP versions omitted a due date qn providing CLEP data to 
CLECs. @est will provide data by the last day of the n-iL : f h  .s!ich follows tne mnnth 
for which data is available. Qwest also asks for a grace pcr:qA ?f five business days. If 
Qwest does not comply, then it would make a $500 pa,vmzn: to the State of Arizona for 
each business uay missed fgllowing the five day grace peri3 d. 

285. WorldCom filed comments on Qwest's ROC proposal. WorldCom does 
not s u p ~ o r t  Qwest's contention that its ROC proposed changes resolve this iilipasse issue. 
WorldCom restates its stance as outlined in its opening brief. WorldCom also -tates that 
Qwest's s t a x e  is not consistent with the Texas PAP. The Texas PAP contains the 
following guidelines on reports: 

0 If no reports are filed, $5,000 per day past due 

0 If incomplete reports are filed, $1,000 per day for each missing e 
performance results 

286. WorldCom also mentions the Colorado Final PAP Report. This report 
included a recommendation that Qwest pay interest at twice the one-year Lreasury rate if 
i t  provides late payments. This report also recommended tha: i f  reports are inaccurate, 
then Qwest should pay the applicable penalty to the affected CLEC(s) plus a penalty of 
fifty percent of the amount in question. 

- 

b. Discussion and Staff Recommendation 

257 In Staffs Proposed Findings of Fact and Conclusions of Law, Staff agreed 
with the data timeliness 'penalties as stated in the Texas P.AP Jncl supported by the 
CLECs. 

289 n\ . , . -c+  -.,&-.it C p T - v P n r c  nq t h i s  issue in -:sr[lpje to Staff's initial 
\ - -  

report. Qwest recommends a S500 total payment to the Commission for each business 
day a report is past the grace period of five days. @vest oppdses Staff's recommendation 
which ostensibly eliminates the grace period. Qwest also oppoj<s Staffs recommmded 
late reporting penalties as excessive and sfates that they are not based on any alleged 
harm to the CLECs. 

289. Staff continues to support its pnor recommendation, with the c:arificatiun 
that the five day grace period for reporting should remain intact. Staff sees no reason to 
deviate from the penalty levels that have been in effect in Texas. In response to Qwest's 
statement that the penalty levels are excessive and that they are not bar -1 on any alleged 
harm to the CLECs, Staff is compelled to pair,.. 3 1 i L  l.at the purpose of  the PAP is to 
incent Qwest. It is not meant to compenqqte t i l t  L iL:cJs for an?' alleged h a m .  Staff will 
review the reporting penalties in tne six-month P A  . ,.lb 
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DZSPUTED ISSUE NO. 16: A.RS. 640424 (PAP - 16) 

299. The PAP is a ;nethod by which the Commission wi l l  be penalizing Qwest 
due !> mncornplimce. Arizona Statute 40-424, titied . Contempt of  Cuporation 
Commission; penalty,” addresses the leveling of penalties by the Commission. Parties 
have varying concepts of how this statute applies to the PAP. Below is the text of t1.k 
statute: 

- 

A. If any corporation or person fails to observe or comply with any order, 
rule, or reqkement  of the conmission or any commissioner, the 
corporation or person shall be in contempt of the commission and 
shall, after notice and hearing before the commission, be fined by the 
commission in an amount not less than one hundred nor more than five 
thousand dollars, which shall be recovered as penalties. 

B. The remedy prescribed by this article shall be cumulative. 

291. Qwest responds to this issue in its opening brief. Qwest states that the 
Arizona Corporation Commission is unable to award monetary damages due to its non- 
judicial nature. Qwest states that unless Qwest agrees to the imposition of penalty 
payments, the Cornmission is unable to enforce paymencs under the PAP. Also, any 
payments imposed by the Commission cannot be made payable tothe CLECs, but must 
be made to the State of Arizona. 

292. WorldCom and 2-Tel jointly filed an opening brief on this issue. 
WorldCom and 2-Tel state that the Arizona Corporation Commission is authorized to 
enforce PAP penalty payments through the Telecommunications Act of 1996. 
WorldCom and 2-Tel state that the Commission should be abie to impose penalties 
without an Order unless ‘needed as part of a dispute resolution process. . b y  .Arizona 
statutes that may restrict the Commission’s penalty enforcement powers (such as A.R.S. 
$40-424). are not applicable in this proceeding. However. 2 R S $40424 woiild enable 
the C T I P ~ C C I ~ O  *Q ; = - w p  pen7ltiPq nn Qv,est These p e n d p  puqments ~ v o u l d  be 
received by the State ofArizona, not by the CLECs. WorldCom and Z-Tel also state that 
these payments would not be due to the penalty provisions in the P.cP 

0 

- 

293. Qwest restates its stance on this issue in its repl) bnef. Qwest believes 
that i t  is only through its agreement to hold to the terns of rhs P . U .  that the h z o n a  
Corporatic-: Commiss;on has th,e ability to impose PAP pendties. According to A.R.S. 
540-424, the Commission can force Qwest to make PAP penalty payments with Qwest’s 
agreement. Qwest also states that federal authority to enforce penalty payrr :its under the 
Telecommunications Act of 1996 is lackine. Qwest’s consent is integral to the 
imposition of f ‘P penalty payments Qwest states that the opening bnef of WorldCom 
and 2- le1 aglwes v ith Qwest that payments must hz received bq the State q f  .4rizona and 
tliat the payments wouid not be due to the penalty provisions of the ?-h9 

b. DisiLJJian 2nd Staff Recommendation 
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294. In Staffs Proposed Findings of Fact and Conclusior,:, of Law, Staff 
supported the CiEC comments. Staff stated that the Commission i adopting this 
performance xibura;ice plan under not o d y  State law, but thc Telecommunications Act of 
1996 as well. Furthermore, the PAP is designed largely to ensure Qwest's continued 
compliance with the market opening requirements of the Federal Act and Sectien 271 of 
the Federal Act. Therefore, Staff did believe that the Cornmission has the authority to 
institiite a PAP which imposes penalties in the event of Qwest's noncompliance. 

295. Qwest did submit comments on this issue in response to Staffs initial 
report. Qwest states that without Qwest consent to the PAP penalties, all penalties must 
be made to the State of Arizona. The Commission is not legally able to mandate that 
Qwest make penalty payments direcily to CLECs. Staff continues to support its prior 
recommendation. The Commission may require that Qwest make payments directly to 
CLECs absent Qwest's consent. 

J. Verification of Compliance 

296. The proposed PAP outlined herein will act to ensure continued compliance 
by Qwest Co oration with the Act's market opening measures after Qwest receives 271 authorization' This is important Tince one factor the FCC examines in 271 applications, 
is whether there exists adequate measures or incentives for the BCC to continue to satisfy 
the requirements of section 271 after entenng the long distancL market. The FCC has 
previously stated that the existence of a satisfactory performmce monitonng and 
enforcement plan is probative evidence that the BOC will continue to meet its section 27 1 
obligations after such a grant of authonty 

P 

297 The Arizona PAP is modeled on the Texas plan. h:ch [he FCC has said 
would be effective in practice. Bell Atlantic 'Vew York Order, 15 FCC Rcd at 11 44-67, 
para. 433. The Anzo'id ?xP includes the five charactenstics t b n i c h  the FCC considers to 
be SU~sta, , l ,d  u v  L , k i i c ~  ST ~ i - , ~  c f f x t i .  :;I:SS of an;; such p l x  1 the potential liability 
provides a meaningful and significant incentive to cornpi) tcith the desi,vn,.ited 
performance standards, 2)  the plm contains clearl~-drticul~tc.ci. pre-derzmi qed measures 
and stmdards, hhich encompass a comprzhensiL e r m g e  of  cJL7Ler-[a-cm-ier 
performance; 3) the plan contains a reasonable structure that 15 desigped to detect m d  
sanction poor performance fvhen i t  occurs; 1) the pi 1:) con!Jins a self-executing 
r.iechanrsm that does not leave the door open unreasonably to ;!tigation Jnd appeal, and 

This report rejects any suggestion that Qwest': ;.r.plementation of a PXP :j an option insofar as Section 
271 compliance is concerned. As Ameritech recognlzed in 1997, without "'concrete. detailed performance 
srandards and benchmarks for measuring Amentech's compliance with I t 5  sontracni.d o b l q t i o n s  and 
inipos[ing] penaltic., for noncornl.'iance,' Amerirechs jtatutory nond~s~aminat ion  obligations are only 
'abstractions."' In the Matter of Application of Arneritech Michigan P~~-.;uant to Section 271 of  the 
Telecomrnunicatio-c .? z L  UT 1996 to Provide In-Region, InterLAT.4 Ssn 1 - t ~  !n ihe State of Michigan. CC 
Docket No. 97-137, Evaluation of The C'nited States Department of Jusrice. a t  10 (June 25,  1997j 
(available at http://www.usdoj.gov/at~ipublic+'coments/sec27 1,'arneriteck 1 147.htrn ) (,quoting Arneritech 
Briefat 35).  

I9 



5) there exist reasonable assurances that the . . x t e d  data are accurate. See, SWBT Texas 
Order, 15 FCC Rcd at 18558-59, para. 423. 

298. Qwesi has agreed to allow any and all CLECs operating within the State 
of Arizona to opt into the PAP, which will become a p u t  ut' Qwest's SGAT. 

-. 

299. Staff recommends the following additional conditions: 

1) the PAP will become a part of Qwest's SGXT, and Qwest claims 
that its SGAT will be in effect for a period of three years only. The PAP 
should not automatically be terminated whewif the Commission approves 
Qwest withdrawing its SGAT in h z o n a .  

- 

- 

3) also, the performance data gathered b t  Qwest should be forwarded 
to the Commission for each month of data. Qwest should submit 
performance data, starting with March 200 1, to the Commission. 

3) the evaluation of the appropnateness of a proposed PAP should be 
performed within the context of the docket opened to evaluate Section 271 
i ssues. 

4) the proposed P.AP's provisians, i f  embodied in d SGAT filed by 
Qwest and accepted by the Arizona Corporation Commission, will remain 
in force regardkss of developments in other states unless the Cornmission 
rules otherwise. 

- 

300. Staff recommends that the Commission withhold final endorsement of 
Qwest's 271 application with the FCC until Qwest has filed a P A P  that conforms with all 
of Staffs above recommendations and agrees to abide b! the ?ro\ isioiis of that P.Q. 'e 

11. CONCLUSIONS O r  L;I\\.\ 

I .  17 U.S.C. Section 771 contains the s e n z r d  ~=ZTI:> ind condiiiocs for BOC 
entry into the interL.AT.4 markzt 

_. 7 Qwest is a public service corporation \\ i th:n the m z m i n y  o f  ,413cle XL' of 
the Arizona Constitution and A.R.S. Sections 40-381 and 40-282 3nd the Xnzona 
Commission has jurisdiction over Qwest. 

3 Qwest is a Bell Operating Company as defined In 1 7  U.S.C. Section 15' 
and currently may only pravide interLATX services originating in any of its in-region 
States (as defined in subsection (I)) i f  the FCC approves the apr'ication under 47 U.S.C. 
Section 271 (d)(3). 

4. The . .rizona Commission is :I. "jtate Corn.i:isson" as that term is de5.ned 
in 47 U.S.C. Section 153(41). 
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5. Pursua.lt to 47 U.S.C. Section 27I(d)(2)(B), before making any 
determination under this subsection, the FCC is required to consult with the State 
Commission of any State :hat is the subject of the application in order to verify the 
compliance of the Bell operating company with the requirsments of subsection (c). - 

6.  In order to obtain Sectim 271 authorization, Qwest must, inter alia, meet 
the requirements of Section 271 (c)(2)(B), the Competitive Checklist. 

- 

7.  The Commission’s jurisdiction to adopt this PAP arises under both State 
and Federal Law to ensure Qwest’s continued compliance with its section 271 
obligations, including Competitive Checklist requirements, after i t  receives Section 27 1 
authority from the FCC. 

8. The PAP adopted herein provides the necessary assurances that the local 
market will remain open after Qwest receives Section 271 authorization. 
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