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QWEST CORPORATION'S RESPONSE TO COVAD COMMUNICATION
COMPANY'S NOTICE OF SUPPLEMENTAL AUTHORITY

Qwest Corporation ("Qwest") hereby provides this response to Covad Communications

Company's ("Covad") notice of supplemental authqrity filed on July 19, 2005. In its notice,

| covad provides the Commission "wikth a recent order from the Missouri Public Service

§ Commission (the "Missouri SBC Order") in an arbitration involving Southwestern Bell

| Telephone, L.P. and asserts that the order supports Covad's position that the interconnection
fagreement ("ICA") between QWest ahd Covad should include network unbundling obligations

, impdsed by Section 271 of the Telecommunications Act of 1996 (the "Act"). The order does not
{ support Covad's position oir in any Yé.'ay alter the ~¢ompe11ing authority established by the orders

‘ “ from six other state commissions that have fejeéted Covad's request to include Sectibn 271
obligations in thé ICA. ' e

First, a basic pfemisp underlying the Missouri SBC Order is that SBC would not make

available to competitive local exchahge éar;jiers ("CLECs") at agreed rates certain Section 271

elements that the FCC has dc-listed from Section 251. Thus, the Missouri Commission ordered
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the parties to include in the interconnection agreement "transitional prices" the FCC adopted for
those elements, stating that doing so "will provide certainty and encourage SBC and the CLECs
to expeditiously engege in negotiations toWard establishing permanent rates for § 271 UNEs."
Mzssoun SBC Order at 30.

Here by contrast, Qwest is prov1d1ng certain Section 271 elements, including elements
addressed in the Missouri SBC Order, to Covad at fixed rates set forth in a commercial
agreement between the parties. Specifically, in Arizona and other states in Qwest's region,
Qwest and Covad have entered into Qwest Platform Plus agreements under which Qwest
provides switching and transport at agreed rates. Thus, the absence of rate certainty and the
potential unavailability of switching and transport that underlie the Missouri SBC Order do not
exist here. Indeed, in the Triennial Review Remand Order ~("TRR0")1 in which the FCC
established the transitional rates that the Missouri Commission adopted in the Missouri SBC
Order, the FCC emphasized that the transitional structure does not apply where, as here, parties
have negotiated commercial agreements: "The transition mechanism also does not replace or

supersede any commercial arrangements carriers have reached for the continued provision of

transport facilities or services." TRRO at { 145.

Second, the Missouri SBC Order is devoid of any analysis of whether Section 271 gives

state commissions demsmn—makmg authonty relatmg to the scope or terms of unbundling

obligations under that section. The order neither analyzes the language in Sectlon 271 nor the

judicial and state commission decisions, discussed in Qwest's bnefs,estabhshmg that states have

no such authority. Equally significant, the Missouri Commission did not address whether state

| commissions have statutory authority in a Section 252 arbitration such as this to impose
! obligations unrelated to those set forth in Secﬁons 251(b) and (c). As Qwest demonstrates in its

J briefs and as other state commissions in these Qwest/Covad arbitrations have ruled, state

! Order on Remand, In the Matter of Review of Unbuﬁdled Access to Network Eléments, Review of Section 251
Unbundling Obligations of Incumbent Local Exchange Carriers, CC Docket No. 01-338, WC Docket No. 04-313
, (FCC rel. February 4, 2005)
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commissions only have arbitration authority to impose terms and conditions relating to Sections

251(b) and (c). The Missouri Commission provides no legal analysis that suggests otherwise.

l1n sum, the Missouri SBC Order is factually distinguishable from this case and does not include

any legal analysis that contradicts the unanimous conclusion reached by six other state
commissions in arbitrations identical to this one.

DATED: July 25, 2005

Respectfully submitted,

Norman G. Curtright
QWEST CORPORATION

4041 N. Central Ave., Suite 1100
Phoenix, Arizona 85012

(602) 630-2187

John M. Devaney
PERKINS COIE LLP
607 Fourteenth Street, N.-W., Suite 800
Washington, D.C. 20005-2011
(202) 628-6600
- (202) 434-1690 (facsimile)

Attorneys for Qwest Corporation
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CERTIFICATE OF SERVICE

I hereby certify that I have served a copy of Qwest Corporation's Response to Covad
Communications Company's Notice of Supplemental Authority on July 25, 2005 to the

following parties via electronic and overnight mail:

Gregory T. Diamond

Senior Counsel

Covad Communications, Inc.
7901 Lowry Blvd.

Denver, CO 80230
gdiamond @covad.com

Andrew R. Newell

Krys Boyle, P.C.

600 Seventeenth Street, Suite 2700
Denver, CO 80202

anewell @krysboyle.com

Via electronic and regular mail:

Michael W. Patten
Roshka Heyman & De Wulf, PLC
One Arizona Center
400 East Van Buren Street, Suite 800
~ Phoenix, AZ 85004

_mpatten @rhd-law.com |

Maureen A. Scott, Esq.
Legal Division , ;
Arizona Corporation Commission
1200 West Washington
- Phoenix, AZ 85007 ~ N
mscott@cc.state.az.us :
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