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AT&T of the Mountain States, Inc. and TCG Phoenix (collectively, “AT&T”) hereby

reply to Qwest Corporation’s Response to AT&T’s Motion to Compel.

L. INTRODUCTION

Qwest Corporation (“Qwest”) seeks to limit the scope of the proceeding. It claims
that the proceeding is limited to the cost of access; Qwest is mistaken. Limiting the scope of
the access proceeding as suggested by Qwest would amend the terms of a prior Procedural

Order without due process to the other parties and would be contrary to the express wishes of

the Commission.




II. ARGUMENTS

? A.  The Scope of the Proceeding

As noted in AT&T’s Motion, AT&T raised the price squeeze issue in the Qwest
Section 271 case. The Commission referred this issue to this proceeding. The Commission’s
directive should be sufficient. However, there is an earlier Procedural Order that makes the
price squeeze issue a legitimate one.

On May 21, 2002, the Administrative Law Judge (“ALJ”) released a Procedural
Order that adopted Staff’s recommendations on the scope of the proceeding. Staff
recommended that the parties be required to file testimony on “[w]hether IXCs may be at a
competitive disadvantage if access charges are not reformed.” A price squeeze is a
competitive disadvantage that the IXCs currently face, and the issue falls well within the
scope of Staff’s recommendation.

Qwest argues that AT&T should not be permitted to expand the scope of the
proceeding to include the price squeeze issue simply by offering testimony on the issue.
Qwest Response at 4. Once again, the May 21, 2002, Procedural Order provides support for
AT&T’s testimony. Staff’s recommendation required parties to file testimony on “any other
issues they believe are relevant.” Therefore, the price squeeze issue falls squarely within two

areas addressed in Staff’s recommendations adopted by the Procedural Order.
B. Qwest’s Affiliates

Qwest objects to having to provide information regarding affiliates. It is interesting
to note that Qwest cites rules that require disclosure of information in its possession or

available to it. Qwest Response at 4. A careful reading of Qwest’s Response reflects that

e —




Qwest has not stated that the information is not in its possession or available to it. Qwest
has stated that the information is held and controlled by its affiliates.’ Id, at 4. But this is
not the same thing. If Qwest has the information in its possession or if it is available, Qwest
must produce it.2

Furthermore, one cannot ignore the fact that it is Qwest that provides the intraLATA
toll service. The data requested regarding intraLATA service is definitely in Qwest’s
possession. Qwest simply ignores this fact. AT&T is not aware that Qwest Corporation
obtained authority to discontinue providing intralLATA service, or obtained permission to
provide intraLATA service through an affiliate. As for interLATA toll service, Qwest is
jointly marketing the service with the affiliates. However, Qwest Communications
Corporation d/b/a Qwest Long Distance and Qwest LD Corporation d/b/a Qwest Long
Distance did not receive certificates of convenience and necessity until December 4, 2003,
(Decision Nos. 66612 and 66613, respectively). If Qwest is jointly marketing the service,
separately or in bundles, it must verify that the service passes the imputation test contained in
R14-2-1310. All of the cost data, therefore, should be in the possession or control of Qwest.

Qwest has not explained why cost data for intraLATA services, services it has
provided since divestiture, are not in its possession and control. Nor can it. Qwest’s attempt
to hide behind its affiliates is a sham. Regardless, since Qwest provides the intralL ATA toll
service, and markets interLATA service, the Commission is legally entitled to the cost

information and documents that justify the rates it charges for intraLATA service. If Qwest’s

! Qwest fails to name those affiliates.

? Furthermore, the law recognizes joint possession. Whether the information is not presently in Qwest’s actual,
physical possession is irrelevant. This issue is whether Qwest has a right to obtain possession. Since Qwest
jointly markets or will market its affiliates’ interLATA services, separately and in bundles with its own services,
it is reasonable to presume that Qwest has joint possession of the information that identifies the cost to provide
the service. Otherwise, Qwest would not know if the imputation test in R14-2-1310 has been met.




position were accepted, the Commission would not have access to the cost information to
determine if Qwest’s toll rates are reasonable or pass the imputation test. This outcome is

plainly unreasonable.

‘ C. Unduly Burdensome

Qwest continues to maintain that a number of AT&T’s requests are unduly
| burdensome or require a special study. As an initial matter, AT&T is willing to limit AT&T
01-002 and 01-017 to the last 3 years, the initial term of Qwest Price Cap Plan. This is more
than reasonable.

Qwest has not explained why AT&T 01-020 is unduly burdensome. In fact, this
information seeks to identify the affiliates and the services provided by these affiliates, the
very companies Qwest claims have possession of the information. On the one hand, Qwest
argues the information is in the possession of affiliates; on the other hand, it claims it is too
burdensome to identify the affiliates, the services the affiliates provide, and the rates the
affiliates pay.

AT&T 01-023 simply seeks copies of studies or reports or other documents on
marketing costs. This does not appear unreasonable. AT&T is also willing to limit the scope
of the request to the last 3 years.

AT&T 01-027 is limited to a period of two years. This is not unreasonable. AT&T is
willing to limit verification of amounts paid to any reasonable manner, eliminating the
requirement to provide “all” contracts, invoices or other documents. With this change, the
data request in not burdensome.

AT&T 01-028 is also limited to a term of 2 years. This is reasonable. AT&T is

willing to limit the supporting documentation to documents that reasonably support the
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response, eliminating the need to provide “all” documents that support the response. Once
again, the question is limited in scope and in not unreasonable.

Many of the arguments raised by Qwest’s brief on the burdensomeness of the
requests go to the issue of the scope of the proceeding, not the burdensomeness of the
request. AT&T has explained why the costs of interexchange toll services are relevant, and it

will not repeat those arguments here.

HI. CONCLUSION

AT&T has provided sufficient justification to demonstrate why the price cap issue is
within the scope of the case and how the requests relate to this issue. Furthermore, AT&T
has explained why the information should be in Qwest’s possession or available to it.
Finally, to the extent Qwest may have had an argument that a portion of AT&T’s requests
may have been burdensome, AT&T has limited the scope of the requests to a reasonable

period and reduced the substantiation obligations.

Accordingly, AT&T requests that its Motion to Compel be granted.




Submitted this 23™ day of December, 2003.
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Arizona Telephone Company
P.O. Box 5158
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Covad Communications Company
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Level 3 Communications, LLC
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South Central Utah Telephone Association, Inc.
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Southwestern Telephone Co., Inc.
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Table Top Telephone Company, Inc.
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New Hope, PA 18938-0000

Thomas Campbell
Michael Hallam

LEWIS & ROCA

40 North Central Avenue
Phoenix, Arizona 85004

Brian Thomas

V.P. Regulatory-West
Time Warner Telecom, Inc.
223 Taylor Avenue North
Seattle, WA 98109

Mountain Telecommunications, Inc.
1430 West Broadway, Suite 8200
Tempe, AZ 85282

North County Communications Corporation
3802 Rosecrans, Suite 485
San Diego, CA 92110-0000

Onepoint Communications

Two Conway Park, 150 Field Drive
Suite 300

Lake Forest, IL 60045-0000

RCN Telecom Services, Inc.
105 Carnegie Center
Princeton, NJ 08540-0000

Curt Huttsell, Director,

State Government Affairs

Citizens Telecommunications Company of
Arizona L.L.C.

4 Triad Center, Suite 200

Salt Lake City, UT 84180

Teresa Tan, Senior Attorney

MCI WorldCom Communications
[Metropolitan Fiber Systems]
Department 9976

201 Spear Street, Floor 9

San Francisco, CA 94105

Verizon Select Services, Inc.
HQKO02D84

6665 North MacArthur Blvd.
Irving, TX 75039-0000

Jon Poston

ACTS

6733 East Dale Lane
Cave Creek, AZ 85331

360networks (USA) Inc.
2401 4™ Ave., 11" Floor
Seattle, WA 98121

ALLCOM USA
2151 East Convention Center Way, Suite 207-A
Ontario, CA 91764-4483

Alliance Group Services, Inc.
1221 Post Road East
Westport, CT 06880-0000

Archtel, Inc.
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Reflex Communications, Inc.
1601 Fifth Avenue, Suite 710
Seattle, WA 98101-1625
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