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18

19 The Residential Utility Consumer Office ("RUCQ") files the following response to

20 Tucson Electric Power Company’s (“TEP”) Motion for Declaratory Order and Request for

21 Procedural Conference (“Motion”). RUCO takes issue with the “foundational premise” of

99 TEP’s Motion that after December 31, 2008, TEP’s generation service rates will be based

23 on the Market Generation Credit (“MGC”). RUCO believes that TEP’s premise is

fundamentally flawed and that the Arizona Corporation Commission (“ACC” or
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“‘Commission”) has not committed to market-based rates after 2008. Nor does RUCO
believe that the Commission needs to decide at this time the exact rate treatment that will
be afforded TEP’s generation assets after December 31, 2008.

BACKGROUND

The Commission adopted the Electric Competition Rules (A.A.C. R14-2-1601, et
seq., “Rules”) in 1996 to provide a legal basis to transition the electric industry in Arizona
from a regulated to a competitive environment. The Rules required TEP to divest all its
generation assets and obtain all its power for Standard Offer Service from the market.
A.A.C. R14-2-1606(B) and 1615(A). The Rules further required TEP to offer Standard
Offer Service at regulated rates. A.A.C. R14-2-1606(A). Since the adoption of the Rules,
the electric utilities, the Commission, the courts and other interested parties have all
pléyéd significant roles in shaping this transition and the regulatory environment as it
presently exists. Several events, as TEP notes, have taken place since the adoption of the
Rules.

First, in 1999, TEP entered into a Settlement Agreement (“Agreement”) to allow
competition to commence in TEP’s service territory in accordance with the Rules. On
November 30, 1999, the Commission adopted the Agreement with modifications in
Decision No. 62103." The Agreement required TEP to transfer its generation assets to a
subsidiary by December 31, 2002. Agreement §3.1. The Agreement also provided for a

rate freeze through December 31, 2008. Agreement § 5.1. The frozen rates include TEP’s

' On December 28, 1999, the parties to the Agreement filed an Amended Settliement Agreement reflecting
the modifications required by Decision No. 82103. Unless stated otherwise, all references shall be to the
Amended Agreement.
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stranded cost recovery which is further broken down into a fixed charge (fixed CTC) and a
variable charge (floating CTC).

The fixed CTC provides for the recovery of $450 million and is set to equal a charge
of 0.93 cents’lkWh. The fixed CTC terminates when it yields a total of $450 million, or on
December 31, 2008, whichever occurs first. Agreement at § 2.1(b). The floating CTC is
designed to recover an estimated remaining stranded cost of $233 million. Like the fixed
CTC, the floating CTC has a termination date of December 31, 2008. The floating CTC,
however, is calculated on a market-based methodology. The market-based component of
the floating CTC involves a Market Generation Credit ("MGC”). The MGC varies inversely
with the floating CTC, so that if the MGC rises, the floating CTC falls, and vice-versa.
Agreement at § 2.1 (c) and (d).

The Agreement, as well as the Decision, is silent as to what TEP’s generation
service rates will be after December 31, 2008. However, as stated above, neither the fixed
nor the floating CTC will be included in the rates after December 31, 2008.

The second event occurred in 2002. In January 2002, TEP had requested an
extension of its compliance with 1) R14-2-1606(B) (which required TEP to purchase its
generation for Standard Offer Service from the competitive market) and 2) R14-2-1615(A)
(which required TEP to divest its competitive generation assets and services). See Direct
Testimony of James Pignatelli, Docket No. E-00000A-02-0051 et. al., page 15; Tucson
Electric Company’s Request For A Variance, Docket No. E-01933A-02-0069. In response,
the Commission re-evaluated its Rules in light of apparent dysfunctions in the wholesale
electric market. On September 10, 2002, the Commission modified portions of its Rules

and Decision No. 62103 in Decision No. 65154 (“Track A”). Specifically, Track A granted

3.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

TEP waivers of A A.C. R 14-2-1615(A), and modified Decision No. 62103 and required
TEP to cancel any plans to divest interests in any of its generation assets. Track A at 32.
Track A also stayed A.A.C. R14-2-1606(B)’s requirement to procure 100 percent of power
for Standard Offer Service from the competitive market. Track A at 33.

The last event of relevance to the Motion was the Arizona Supreme Court’s recent

Decision to deny Review of Phelps Dodge v. Arizona Corporation Commission, 207 Ariz.

95, 83 P. 3d 573 (App. 2004) (“Phelps Dodge case”). In the Phelps Dodge case, the
Arizona Court of Appeals invalidated R14-2-1615(A) which required electric utilities to
divest their generation assets, and other aspects of the Rules.

THE COMMISSION NEVER COMMITTED TO GENERATION SERVICE RATES
BASED UPON THE MGC FORMULA AFTER DECEMBER 31, 2008

The “foundational premise” of TEP’s motion is that its generation service rates will
continue to be determined after 2008 based on the MGC formula. Motion at 4. However,
there is nothing in the Agreement that suggests that, after 2008, the MGC would still be
used to set the standard offer price of electricity.

The only purpose of the MGC under the Agreement is as a mechanism to determine
the floating CTC. See Agreement § 2.1(C). The floating CTC will terminate on December
31, 2008. Agreement §2.1(C). R14-2-1606(A)’s requirement that Standard Offer Service
be made available “at regulated rates” will continue in effect after December 31, 2008.
Thus, the MGC has no relevance after the termination of the floating CTC and the end of
2008.

The continued implementation of cost-based Standard Offer rates after 2008 is

consistent with what the Commission found and ordered in Track A. In Track A, the

Commission found that the wholesale power market was not mature enough to be the
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exclusive basis for standard offer retail rates. In response, and, in part, at the request of
TEP itself, the Commission agreed to waive divestiture and stay the Rule’s provision that
power be acquired 100% from the market?. It is difficult to understand why TEP is now
advocating that its retail rates will be market-based after 2008 when it only recently
successfully advocated for the Commission to lift the Rule’s requirement to divest
generation assets and rely exclusively on the wholesale market for standard offer power
needs.

Even before the recent actions by the Commission and the courts, the Rules never
required standard offer rates to move automatically with changes in the wholesale electric
market. R14-2-1606(A) requires that as an Affected Utility and Utility Distribution
Company (“UDC"), TEP “shaII' make available Standard Offer Service and Noncompetitive
Services at regulated rates.” (Emphasis added). Prior to the Commission staying it in
Track A, R14-2-1606(B) required UDCs to acquire power from the competitive market.
Thus, the Rules spoke to procurement of power from the competitive market, but require
that the price for Standard Offer Service be at “regulated rates.” Nothing in the Rules or
the Agreement provides for automatic pass-through of market rates to retail customers.

While it is clear that the Commission has never required TEP to pass through
market-based electric rates after 2008, RUCO would not oppose a declaration by the
Commission reconfirming Track A’s conclusion that TEP would not be required to rely on

the wholesale market to obtain power from standard offer customers.

% Track A modified the R14-2-1606(B) requirement that 100 percent of the Standard Offer Service be
acquired from the competitive market. In its place, the Commission said that any power that TEP cannot
produce from its existing assets should be acquired through a competitive process to be defined in Track B.
Thereafter, the Court of Appeals in Phelps Dodge reversed R14-2-1615(A)'s requirement to divest. The
Court’s decision did not overturn R14-2-1606's requirements.
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THE COMMISSION DOES NOT NEED TO DECIDE AT THIS TIME THE RATE
TREATMENT THAT WILL BE AFFORDED TEP’S GENERATION ASSETS AFTER
DECEMBER 31, 2008.

The Commission is under no obligation at this time to determine the exact
ratemaking treatment that will be afforded TEP’s generation assets after 2008. The
analysis required to consider the ratemaking treatment at this time would be speculative as
well as premature. Frankly, it is unnecessary and bad public policy.

Seldom has the Commission committed to future rate-making treatment. The
circumstance would have to be highly unusual and extraordinary. No such circumstances
exist here. It is not known what the future holds for the electric industry. However, the
Commission, the electric utilities, and other interested parties all have recognized that it is
too early for a competitive market in Arizona. The last nine years has been spent in Open
Meetings and courtrooms réshaping the Rules and the law to recognize the current state of
competition (or lack of competition) in the electric industry. It does not make sense for the
Commission to now consider committing to future utility rates. The Commission does not
have to commit now to the exact rate treatment it will afford TEP’s generation assets after
2008.

CONCLUSION

There is no need for the Commission to grant TEP’s Motion. The Commission has
never indicated that TEP’s post-2008 standard offer rates will be based on the MGC.
Further, the Commission has already instructed TEP to retain its generation assets and
stayed the rule requiring that TEP obtain power for standard offer customers from the

market. Thus, the Commission has already acted to substantially diminish the influence of

the wholesale electric market on TEP’s costs to meet its standard offer load. There is no
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need now for the Commission to make any determination of the rate treatment it will afford
TEP’s generation in any future rate case. Because RUCO believes the Commission has
already addressed the issues raised in TEP’s motion, RUCO believes that a procedural
conference is not necessary and the Commission should proceed with the rate review

proceeding as scheduled.

RESPECTFULLY SUBMITTED this 17" day of May, 2005.

A ‘A
Daniel Pozefsky, Attornée
Scott Wakefield, Chief Cqupsel
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AN ORIGINAL AND NINETEEN

COPIES of the foregoing filed this 17" day

of May, 2005 with:

Docket Control

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

COPY of the foregoing hand delivered/

mailed this 17" day of May, 2005 to:

Chairman Jeff Hatch-Miller
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Commissioner Marc Spitzer
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Commissioner William A. Mundell
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Commissioner Mike Gleason
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Commissioner Kristin K. Mayes
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Jane Rodda, Esq.

Administrative Law Judge
Hearing Division

Arizona Corporation Commission
400 West Congress Street
Tucson, Arizona 85701

Christopher C. Kempley, Esq.
Chief Counsel, Legal Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Ernest G. Johnson

Director, Utilities Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Raymond S. Heyman

Michael W. Patten

Roshka Heyman & DeWulf, PLC
One Arizona Center

400 East Van Buren Street
Suite 800

Phoenix, Arizona 85004

Walter W. Meek

Arizona Utility Investors Association, Inc.
2100 North Central Avenue, Suite 210

Phoenix, Arizona 85004

Peter Q. Nyce, Jr.

General Attorney, Regulatory Law Office

Department of the Army
901 North Stuart Street, Room 713
Arlington, VA 22203
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Dan Neidlinger
Neidlinger & Assoc.
3020 North 17" Drive
Phoenix, Arizona 85015

C. Webb Crockett

Fennemore Craig, P.C.

3003 N. Central Avenue, Suite 2600
Phoenix, Arizona 85012

AB Baardson

Mountain County Co-Generation, Inc.
6463 N. Desert Breeze Ct.

Tucson, Arizona 85750

Robert S. Lynch

Robert S. Lynch & Assoc.
340 E. Palm Lane, Suite 140
Phoenix, Arizona 85004

Lawrence V. Robertson, Jr.

|| Munger Chadwick PLC

333 W. Wilmot, Suite 300
Tucson, Arizona 85711

Jana Brandt

Kelly Barr

Salt River Project

Mail Station PAB300

P. O. Box 52025

Phoenix, Arizona 85072-2025

Russell E. Jones

Waterfall, Economidis, Caldwell
Hanshaw & Villamana, P.C.

5210 E. Williams Circle, Suite 800

Tucson, AZ 85711

Steven C. Gross

Law Office of Porter Simon
40100 Truckee Airport Road
Truckee, CA 96161

Ken Bagley

RW Beck

14635 N. Kierland Blvd., Suite 130
Scottsdale, AZ 85254

Christopher Hitchcock, Esq.
Hitchcock & Hicks

P. O. Box AT

Bisbee, AZ 85603

Steve Mendoza
Arizona Power Authority
1810 W. Adams
Phoenix, Arizona 85007

Jay L. Moyes

Moyes Storey

3003 N. Central Avenue, Suite 1250
Phoenix, Arizona 85012

Alan R. Watts
17132 El Cajon Avenue
Yorba Linda, CA 92886

William D. Baker

Ellis & Baker, PC

7310 N. 16™ Street, Suite 320
Phoenix, Arizona 85016

Barry M. Goldwater, Jr.
3104 E. Camelback Rd., Suite 274
Phoenix, AZ 85016

Michael Grant

Gallagher & Kennedy
2575 E. Camelback Road
Phoenix, AZ 85016

Jeffrey Crocket
Snell & Wilmer

400 East Van Buren
One Arizona Center
Phoenix, AZ 85004

Jana Van Ness

Arizona Public Service Company
P. O. Box 53999

Phoenix, AZ 85072-3999




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Michael A. Curtis

William P. Sullivan

Curtis, Goodwin, Sullivan, Udal
& Schwab, PLC

2712 North Seventh Street

Phoenix, AZ 85006-01090

Patrick J. Sanderson

AISA

4397 W. Bethany Home Road
Phoenix, AZ 85301

Theodore E. Roberts
Sempra Energy Resources
101 Ash Street Hg 12-B
San Diego, CA 92101

Thomas Mumaw

Karilee Ramaley

Pinnacle West Capital Corporation
400 N. 5" Street, Station 8695
Phoenix, AZ 85004

Stacy Aguayo

APS Energy Services

400 E. Van Buren Street, Suite 750
Phoenix, AZ 85004

John Wallace

Grand Canyon State Elec. Co-op
120 N. 44™ Street, Suite 100
Phoenix, AZ 85034

Dennis L. Delaney

KR Saline & Associates

160 N. Pasadena, Suite 101
Mesa, AZ 85201

Kevin C. Higgins

Energy Strategies, LLC

30 W. Market Street, Suite 200
Salt Lake City, UT 84101

Roger K. Ferland

Quarles & Brady Streich Lang, LLP
Renaissance One

Two N. Central Avenue

Phoenix, AZ 85004

Michael Engelman

Dickstein, Shapiro, Morin & Oshinsky
2101 L Street, NW

Washington, DC 20037

David A Crabtree

Diedre A. Brown

TECO Power Services Corp.
P. O. Box 111

Tampa, FL 33602

Michael A. Trentel
Patrick W. Burnett
Panda Energy Int’l Inc.

. 4100 Spring Valley, Suite 1010
Dallas, Texas 75244
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Peter Van Haren

Jesse W. Sears

City of Phoenix

200 West Washington Street, Suite 1300
Phoenix, AZ 85003

Laurie A. Woodall

Office of the Attorney General
1275 West Washington Street
Phoenix, Arizona 85007

Donna M. Bronski

City of Scottsdale

City Attorney’s Office

3939 North Drinkwater Boulevard
Scottsdale, AZ 85251

Daniel W. Douglass

Law Office of Daniel W. Douglass
6303 Owensmouth Avenue, 10" floor
Woodland Hills, CA 91367
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Ernestine Gamble
Legal Secretary
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