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1. Background J

By notice dated February 4, 2005, Qwest entered into settlement negotiations with

parties in the above-referenced dockets. These settlement discussions are advancing
quickly and could well resolve this case. But no hearing has been held on the Qwest

Renewed Price Regulation Plan application, no witnesses have been cross-examined, and
the Administrative Law Judge has not been asked to evaluate the evidence. The

settlement negotiations are effectively short-circuiting public scrutiny of Qwest’s

application.

810344




Certainly there are efficiencies inherent in settling a case like this with closed-door
negotiations. But the Commission should take care to ensure that any such settlement
includes two important protections. First, any stakeholder who wishes to participate in
the settlement negotiations should be permitted to intervene and participate, and second,
any resulting settlement agreement should be subject to hearing before, and evaluation
by, the Administrative Law Judge.

By opposing XO’s Application to Intervene, Qwest seeks to deprive affected
parties of this first protection. Settlement negotiations that exclude stakeholders
effectively produce secret agreements that are more likely to meet vigorous opposition
once they are subjected to public scrutiny. For this reason, and in the interest of
efficiency, as well as fairness, Qwest should welcome any process or application that
increases support among stakeholders prior to the hearing.

2. Intervention Is Appropriate Under Rule 14-3-105(B)

Under the Commission’s Rules of Practice and Procedure, an application to
intervene is not due on the deadline set for the filing of testimony. Rather, Rule 14-3-
105(B) provides that an application to intervene should be “served and filed by an
applicant at least five days before the proceeding is called for hearing.” Qwest concedes
that this settlement has yet to be fully negotiated, and has not yet been scheduled for
hearing. Qwest Response pp. 2-3. XO’s Application to Intervene is not untimely.

Qwest nevertheless argues that the July 1, 2004 procedural order deadline of
October 9, 2004, should control whether XO is permitted to intervene. But that order

states that a hearing will commence on January 13, 2005, and that all testimony will be




filed by December 9, 2004. No hearing has been held in the case, and surrebutal
testimony was not filed until January 12, 2005. These dates understandably have evolved
as the case has progressed. It would be unreasonable, as well as inconsistent with the
Rules, to use the dates set forth in this order as justification for excluding XO from this
proceeding.

3. The Equities Favor Intervention by XO

Qwest seeks to exclude XO, a competitive local exchange carrier (“CLEC”), from
its closed-door settlement discussions on the ground that testimony is already on file and
XO may ask parties to share confidential and non-confidential discovery. These concerns
are illusory. XO will be reasonable with respect to any request it makes for past
discovery, and will execute Exhibits A and B to the Protective Order immediately if
intervention is granted. Of course, if Qwest believes that any XO request is unreasonable
or burdensome, it is free to object to the request. It would be unreasonable and unfair to
bar intervention by an interested party based on a party’s baseless speculation that the
intervenor may make improper discovery requests.

Currently, only three CLECs are participating in the settlement discussions.! Two

- CLEC participants have withdrawn due to limited resources.” XO understands that

closed-door settlement meetings were held on February 10, 11, 17, and 28, March 3 and

11. XO sought to attend these meetings beginning on March 3rd as an observer, but was

! MCI, Inc., Time Warner Telecom, and Cox Telecom have been active
participants in this consolidated docket.

?> AT&T Communications of the Mountain States and TCG Phoenix were granted
leave to withdraw as intervenors on November 10, 2004. By letter dated October 1,
2004, Sprint Communications Company L.P. withdrew as an intervenor.
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denied access by Qwest. XO then attempted to monitor this case without intervening, but
soon realized that this was impossible because nothing about the case appears in the
public file and meetings are conducted in private.

XO does not dispute the wisdom or efficacy of closed-door settlement discussions.
Such discussions, however, must be subject to intervention by entities with a concrete
interest in the outcome of the proceedings. Qwest cannot have it both ways. Either the
resolution of this docket occurs under full public scrutiny, or the closed-door settlement
discussions are open to interested parties who will be affected by the outcome.
Fundamental fairness dictates that Qwest cannot resolve the case in closed-door meetjngs
while refusing some industry participants access to those meetings.

XO respectfully requests that the Arizona Corporation Commission issue an order
permitting XO to intervene in the above-captioned proceeding.

RESPECTFULLY SUBMITTED this 21st day of March, 2005.

OSBORN MALEDON PA
By Q &% é~ :’gj)z[w—-/
Jogh S. Burke

29 North Central Avenue, Suite 2100
- Phoenix, Arizona 85012-2794
(602) 640-9356
jburke @omlaw.com

Attorneys for XO Communications Services, Inc.
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