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Paul J. Roshka, Esq.

ROSHKA HEYMAN & DeWULF, PLC
One Arizona Center

400 E. Van Buren St.

Suite 800

Phoenix, Arizona 85004

Attorneys for Respondent Michael Kelly

BEFORE THE ARIZONA CORPORATION COMMISSION ~~

COMMISSIONERS:

MARC SPITZER, Chairman
WILLIAM A. MUNDELL

JEFF MATCH-MILLER
MIKE GLEASON
KRISTIN K. MAYES

In the matter of:

YUCATAN RESORTS, INC., d/b/a
YUCATAN RESORTS, S.A,,

RESORT HOLDINGS INTERNATIONAL,
INC. d/b/a

RESORT HOLDINGS INTERNATIONAL,
S.A.,

WORLD PHANTASY TOURS, INC.
a/k/a MAJESTY TRAVEL
a/k/a VIAJES MAJESTY

MICHAEL E. KELLY,

Respondents.
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DOCKET NO. S-03539A-03-0000

RESPONDENTS’ JOINT MOTION TO
COMPEL

(ASSIGNED TO THE HONORABLE
MARC STERN, ADMINISTRATIVE
LAW JUDGE)
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“DOCKETED

MAR 2 4 7005

NOW COME the Respondents, Resort Holdings International, Inc. (“RHI Inc.”), Resort

Holdings International, S.A. (“RHI S.A.”), Yucatan Resorts, Inc. (“Yucatan Inc.”), and Yucatan

Resorts, S.A. (“Yucatan S.A.”), (collectively, the “Respondents™) and file this, their Joint Motion

Compel in the above-captioned matter presently scheduled to commence on March 28, 2005,

and, in support thereof, would respectfully show the Court as follows:
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I PRELIMINARY STATEMENT

On November 10, 2004, Respondents’ attorney, Jeff Gardner, submitted an Open Record
Request to the Securities Division seeking information on the Respondents and other individuals
and entities related to the above-referenced matter.! On Tuesday evening, March 15, 2005, the
Securities Division provided Mr. Gardner, upon request, with a Privilege Log related to his Open
Record Request.”

The Securities Division’s Privilege Log includes an index of records that the Securities
Division is withholding based on its claims of privilege. The Securities Division relies on the
confidentiality provisions of Arizona Revised Statute §44-2042, as well as the attorney-client
privilege, the best interest of state privilege, and the work product and investigative privileges.
However, based on the Securities Division’s description of the withheld documents, as set forth
in the Privilege Log, it is clear that some of the “privileged documents” do not fall within any of
the aforementioned privileges.

The Securities Division elected to make this proceeding public when it chose to issue the
Temporary Order to Cease and Desist on May 20, 2003. At that point any cloak of secrecy was
lifted and/or waived. The Securities Division is relying on these confidentiality statutes and
alleged privileges to prevent the Respondents from obtaining information that may prove
essential in the defense of this matter. Irrefutably, the Respondents’ due process rights will be
violated if they are not provided with documents that are responsive to Mr. Gardner’s Open
Record Request, and that are not privileged. Therefore, these documents should be produced or,
at a minimum, be subjected to an in camera review by ALJ Marc Stern prior to the Hearing in

this matter.

' Respondents had previously served discovery requests on the Securities Division, which were successfully
objected to. Thus, the Securities Division did not produce any of the records covered by the discovery request.
% The Securities Division’s Privilege Log, dated March 15, 20035, is attached hereto as Exhibit “A”.
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IL. ARGUMENTS
The Securities Division relies on Arizona Revised Statute §44-2042 with regard to each
of the items it identifies, and withholds, in the Privilege Log. A.R.S. §44-2042 deals with the
confidentiality of certain documents, and provides:

A. The names of complainants and all information or
documents obtained by any officer, employee or
agent of the Commission, including the shorthand
reporter or stenographer transcribing the reporter’s
notes, in the course of any examination or
investigation are confidential unless the names,
information or documents are made a matter of
public record.?

In the Privilege Log, the Securities Division provides a description of certain documents that it is
withholding subject to a confidentiality provision, or some other proffered governmental
privilege. The Respondents contest, inter alia, the following withheld documents:

1. Correspondence to other law enforcement agencies including e-mails,
letters and faxes and other documents;

2. Correspondence received from other law enforcement agencies including
e-mails, letters and faxes;

3. Correspondence including investor questionnaires, e-mails, letters and
faxes from the Division requesting documents and information with or
without a subpoena attached;

4. Correspondence received by the Division including e-mails, letters and
faxes; ~
5. Correspondence written by the Division Staff including e-mails, letters

and faxes to prospective witnesses or their counsel, investors, or others;

6. Information obtained from the internet and various publications or
newspapers;

7. Documents related to service or attempted service of Respondents;

8. Subpoenas requesting information from various individuals or companies;
and

| 3 ARS. §44-2042 (A).
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9. Transcripts from examinations under oath or interviews with exhibits.

The documents described in the above-referenced paragraphs 1-9 do not fall within the
confidentiality provision of A.R.S. §44-2042, or any other asserted privilege, as it is not
information or documents obtained by any officer, employee or agent of the Commission, in the
course of any examination or investigation. Moreover, many of the identified items constitute
public records and, therefore, should be produced.

In particular, Respondents should be afforded access to any transcripts from examinations
under oath (“EUO”) or interviews, with exhibits, that deal with subject entities and/or individuals
of this matter — as ALJ Stern has specifically provided that the Respondents are entitled to this
information.* Indeed the failure or refusal of the Securities Division to produce such records will
place the Securities Division in direct violation, and perhaps contempt, of ALJ Stern’s Order.
Furthermore, Respondents are entitled to copies of all subpoenas requesting information from
various individuals or companies related to any of the subject entities and/or individuals, as the
subpoenas constitute public records and, therefore, are not subject to the confidentiality
provisions of A.R.S. §44-2042.

With regard to both the transcripts from examinations under oath and the subpoenas,
Respondents are entitled to uncover whether the Securities Division has circumvented ALJ
Stern’s Order regarding the Respondents’ ability to participate and attend examinations under
oath. Without disclosing this information, the Respondents and ALJ Stern have no way to
ascertain whether the Securities Division has violated this directive. Moreover, Respondents

should be afforded the opportunity to be made aware of any individuals that the Securities

4 ALJ Stern’s Tenth Procedural Order, dated March 17, 2005, provides, “It was decided that all parties to the
proceeding would be entitled to the following: notice of formal interviews of witnesses by the Division with respect
to the proceeding; cross-notice to the Division of depositions of these witnesses by the Respondents; the right of
counsel for the Respondents in this proceeding to attend these formal interviews; and the right of the Respondents’
counsel to purchase a copy of that portion of the transcript relevant to the proceeding involving the aforementioned
witnesses, but no other portion with respect to other investigations.”
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Division has contacted but not included in their new Proposed Witness List, as these individuals
may possess, and probably do possess, exculpatory evidence related to this matter.

Respondents also should be provided any information obtained by the Securities Division
from the internet and various publications or newspapers because this information constitutes a
public record, and is not subject to the confidentiality pro.visions of A.R.S. §44-2042, or any
other proffered governmental or investigative privilege. Moreover, the Securities Division
identifies this information as an exhibit in its new Proposed Exhibit List. The Securities Division
throughout this entire administrative proceeding has made a habit of using the administrative
rules related to discovery as both a sword and a ‘shield. Here, the Securities Division is so bold
incorporate public information into its new Proposed Exhibit List, yet withhold any information
it does not want to become part of the proceeding on the basis that it is privileged. This position
is untenable, and the responsive records should be immediately produced.

Respondents should be provided with any documents related to service or attempted
service on the Respondents. With the exception of Lori Kelly, who ALJ Stern dismissed from
the proceeding until such time as the Securities Division shows it has proper service,” ALJ Stern
appears to have rejected the Respondents’ various Motions to Dismiss, based on subject matter
and/or personal jurisdiction. These Motions are nonetheless live pleadings, and the Respondents
are irrefutably entitled to uncover any evidence as to whether or not service was properly
effectuated on the subject entities and/or individuals.

Additionally, the Securities Division has the burden of proving it has effectuated service
on all of the relevant parties and, moreover, that such service was effectuated in compliance with
laws related to service of process. Therefore, this information is not subject to any

confidentiality provision under the Arizona Revised Statutes and/or asserted governmental

5 See, inter alia, ALJ Stern’s Tenth Procedural Order.
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privileges, and should be immediately produced. Indeed, several of the Respondents answered
and appeared in this proceeding based upon the Securities Division’s representations that such
Respondents were served. Respondents certainly have the right to test those representations.

Furthermore, the documents described by the Securities Division in above-referenced
records 1-5, which relate to correspondence, are not privileged, as they are not documents
obtained by any officer, employee or agent of the Commission in the course of an examination or
investigation. Rather, those documents relate to requests for information related to this matter.
While the information actually obtained may (or may not) fall within the privilege, the
correspondence related thereto certainly does not. Moreover, the correspondence, including e-
mails, letters and/or faxes to prospective witnesses regarding this matter, constitutes public
record and therefore is not subject to the confidentiality provisions.

Finally, Respondents should be provided with the Securities Division’s memo regarding
the initiation of the investigation related to the subject entities and individuals. This memo
would, at a minimum, identify the date on which the investigation began. The Securities Division
is not protecting a privileged secret from the public that an investigation actually was conducted
prior to the filing of the Temporary Order to Cease and Desist on May 20, 2003. Moreover,
during the Pre-Hearing Conferences, the Securities Division repeatedly represented that an
investigation was undertaken. Thus, the Respondents are entitled to this information.

For all the foregoing reasons, the Securities Division of the Arizona Corporation
Commission should be compelled to produce the aforementioned requested Open Records, or, at
a minimum, the Parties should schedule a Pre-Hearing conference in front of ALJ Stern for an
appropriate in camera review of the documents. This would enable the Parties to ascertain what,

if any, of the responsive documents are privileged, and would protect Respondents’ Due Process
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rights.

CONCLUSION.

For all of the foregoing reasons, the Respondents’ Joint Motion to Compel the Securities

Division to produce responsive and non-privileged documents should be, in all things, granted.

Respectfully submitted this 23** day of March, 2005.
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Paul J. Roshka, Esq.
James McQGuire, Esq.
One Arizona Center

400 E. Van Buren St.
Suite 800

Phoenix, Arizona 85004
Attorneys for Respondent
Michael Kelly

and

Martin R. Galbut, Esq. (#002943)
GALBUT & HUNTER
A Professional Corporation
2425 East Camelback, Suite 1020
Phoenix, Arizona 85016
Attorneys for Respondents Yucatan Resorts,
Inc., Yucatan Resorts S.A., RHI, Inc., and
RHI, S.A.

and

BAKER & McKENZIE, LLP

Joel Held

Elizabeth L. Yingling

Jeffrey D. Gardner

2300 Trammel Crow Center

2001 Ross Avenue — Ste. 2300

Dallas Texas 75201

Attorneys for Respondents

Yucatan Resorts, Inc.; Yucatan Resorts,
S.A.; RHI, Inc.; RHI, S.A.




ORIGINAL and 13 copies of the foregoing
hand-delivered this 23™ day of March, 2005 to:
24

Docket Control

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

COPY of the foregoing hand-delivered
this %’:}ay of March, 2005 to:
24

Honorable Marc Stern
Administrative Law Judge
Hearing Division

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Jaime Palfai, Esq.

Matthew J. Neubert, Esq.

Securities Division

Arizona Corporation Commission

1300 West Washington Street, 3rd Floor
Phoenix, Arizona 85007

o ——

Paul J. Roshka, Esq.
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COMMISSIONERS
JEFF HATCH-MILLER - Chalrman
WILLIAM A. MUNDELL
MARC SPITZER
MIKE GLEASON
KRISTIN K. MAYES

BRIAN C. McNEIL
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MATTHEW J. NEUBERT
DIRECTOR

SECURITIES DIVISION
1300 West Washington, Third Floor
Phoenix, AZ 85007
TELEPHONE: (602) 5424242
FAX: (602) 594-7470
E-MAIL: accsec@ccsd.ce.state.az.us

EXECUTIVE SECRETARY
ARIZONA CORPORATION COMMISSION
Fax Cover Sheet # of pages (including Cover Sheet) 04
Date Sent Tuesday, March 15, 2005 5:09:08 PM
TO: Jeff Gardner

Baker & McKenzie LLP

PHONE: 1-214-978-3092
FAX: 1-214-978-3099

| FROM: Karen Houle
PHONE: (602} 542-0706
FAX: {602) 594-7434
NOTES:

%4 WARNING*+*

THE INFORMATION TRANSMITTED BY THIS FACSIMILE IS CONSIDERED CONFIDENTIAL AND IS
INTENDED ONLY FOR THE USE OF THE INDIVIDUAL OR ENTITY NAMED. IF THE READER OF THIS

MESSAGE IS NOT THE INTENDED RECIPIENT, OR THE EMPLOYEE OR AGENT RESPONSIBLE TO
DELIVER TO THE INTENDED RECIPIENT, YOU SHOULD BE AWARE THAT ANY DISSEMINATION,
DISTRIBUTION OR COPYING OF THIS COMMUNICATION IS STRICTLY PROHIBITED. IF YOU HAVE




RightFax

DAGE 2/4

Securities Division 3/15/2005 5:10

ogapiaud aaneSnsaaul

‘onpoid Sjzom :3ye}g 91} JO }SAISUT 159 stjels 9seo SuIpreSal UoSuYof A0YS] 0} soWdW TejeJ omuef sOwN | X

‘yuarjo/Aswione (zH0Z-vr§ SAV) Alenuspyuo) aA

JustaoIde AJIfenusIpyuoo d

KousZeroput ‘Jonpoid ylom :9je1g o sotousse sowdl | ‘A X

70 19939901 1590 {ZH0T-bh$ SHUV) KIEHUPITEOD JUSISOI0JUD ME] I9Y)O )IM SUOTIRSISAT00 SHIPIRSal SO X

X

o8aqiand saeSysoaut ‘onpoid syjom :d)elg 2T . ‘D0

70 1T 150 (ZH0T-bhS ) SienuapITuon, [osunos uorsial(g £q poredoid £3oyens aseo Suipredal souoN SOWIIIN[ ‘A0

, A

989[1ALId DANBENSIAUI JUSUISIISe AI[RNUSPIIU0D s X

Kouo3elapul “‘ponpord Jlom 9JR)g 9 sour
30 159391 1599 (THOT-bbd P vvwiuzzov%ao_w wotsIAl(] £q paredard none3nsoAUl Jo S)Ns1 SUIR[OL SO N ,WOV
Koeaud yeuosiad npold J1om 9

30 ysoroymT «mw.m ¢ Auvom.uﬂv«w M%vvmﬁﬁaﬁww,«maww 59559WIM dA10ads01d IM SHOPESISAU0O SuIpIedal SOWS SO X

Koeaud fetosIad “ogafiand owuawwuéé g d g 3 90

“uomso1Se ANTenuapyuco KousBerouy ‘yejsomy | o e © IOPUN PIONPOIC SHSUIMOOp £ e Senpuineidl IIUY

30 159301 1599 (Z507-Pr8 SHV) AN[EnUopITOD, S]] JO 9SINOO ST} U UOISTAL(] 9} Aq PIUTe}qO SIUSUWNIO(] podure}s sareg] N

a9a]iAnd SATeInSaATI “Jonpold SHOM :o1elS oY) : AlojusATy 28]

70 1531531 1550 (THOT-VbS SUV) ANPHNOpIIOD 1s1ry Aren) £Aq paurejurew syusumoop padure)s sajeq Jo 101uoAu] ywoumoor | %X
ada1and sAne3nsoaul “jonpoid yiom :97e)S o

301593991 1599 {(THOT-HH$ SUV) ANTenuspiyuo)) Jsary] A1B0) YORR3nsoAul Aq paurejurews ojL,] 95e)) 91} JO Xopuj XpY 91 IX

- 3sa1And aARESY sATY SISUWOISSIUIUIO)) “MOIPUDS IR ‘Spepoy I0}01A ‘aosufof
onpoixd >Hom :oye}S oY) JO }SAIUI § o - nods
quaroy %Mﬁoxs ¢ ANwWo 7-bb$ mW%v MEEE‘%W:% Koo 30§ rejreq omuref £q poredord yrodayg Smuad() ose) 4 A
IR[AH] opduosa([ adk], Juewmaoq | ofid

(&) StbL o1 ATuQ moneuLIoyu] dAIESHSIAU]
(V=) TrbL 911 A[EQ UOleULIONU] SATESHSIAU]

‘(A V6SSE0-S “osBo pajgu)
(X “V8§S£0-S ‘oseo pajiyun)

(.5D.,) ‘0000-00-V3EYE-S “Te 12 ‘dnoin) 1oquiey) Y],
(..AO») 0000-20-V STSE0-S “[e 19 ““ou] ‘uonepunoy s,UsIpjI|) UOISIA SUQO
(dA-) ‘0000-€0-V6ESE0-S T8 10 0] ‘sH0saY Wejeon X Jo 0PN 93 uf

YOOT/TU/CT PIYHRIO PUR H((¢/ST/TT PIFep 153Dy 55900V dljqnd

SPI0JY JO Xopu]




RightFax

DPAGE 3/4

. Securities Division 3/15/2005 5:10

AX
98op1and sanednssam :opelg o ‘D0
JO 1S3107UI 355 ¢ AN.VON!VV@ S %v b:dﬂd@ﬁﬂdoo sossomIMm 0>ﬁ.00&w0.~& Ppue SIOISoAUI WEOL) PaUIe}qo SpuawndoJ sjuaumoo(J a>o
A
av
o5o11And 9ARSTSOAUT :9R)S S} JO JSOISIUI 353G sormeduioo vusodqng ‘A X
TOT Y STV (Th0T-vr§ SUV) Arenuapyuo) | 10 sfenplAIpur snotrea ulolj uoreuioyus Sunsonbat seusodqng ‘AO
A
5
oFopiaud sanESysaAm . . . ‘A X
- ‘uomsarde A)fenuspyuoo AousSeIojur :ojelg o} m«o.&uo\wfm vwmmwm“”uzww 10 Mﬁhﬂm:”“ﬂ%ﬁhﬂ“ﬁﬂ”m ud sweumoo(f | ‘DD
30359193 3599 (TH0T-bb§ SAV) ANTenmopIFIoq) ¥ TISHO THOR paturag (P ToRvaHoN wmm
a3ay1and saneSnsoaur ‘pnpoxd ypom opeIgoT | ASorexns aseo 10 UONRULIOTHI SATRINSIAUT ‘s9559W)iM anoadsord " “GW
Jo 3sauyut 1539 Y(THOT-p§ SAV) Aferuapyuo) ‘snye)s ose0 SurpIedal woypuLIoNul SURR]AI [FRUL-0 Jye)s-enu] L “Ix
o3aq1auzd dATESTSIAUL )RS O} SJupuOdsaI Susumoo( A
Joisamur 350q {(ZHOT-P§ SUV) Lenuspyuc) JO 901A10s pojdiuIa)je J0 9OTAISS O} SUNR]OI SPUSWNOO(]
X
. o3aqiaud aanednsoAur :9jelg oY) stodedsmau 10 — ‘50
Jo isaoput 153q (THOT-Hh§ SAV) Aenuspyuo) | suoyeorjqud snolres pue jouIS)ul o3 UIOL} PSUTE}qO UOTBWIONU] ‘AO
| A
. . _ SIS0 I5%0)
oww_uWwMMw_ﬁwwmgi .uw uwzvoumvw%?u MSMME 10 ‘SI0}SIAUI ‘[oSUNOD XIS} 10 53ss9WIM dAnoadsoxd o) soxey pue |  souspuodsolio) | ‘AO
3 PR ATHOTYYY STV) AERUspgue) SIaYs] “[reur-o SuIpnjoul Jyels UOISIAL(J Aq UM 20uspuodsa1Io)) A
- o8onanud sanedysoAur o) o soxey pue | - souspuodsaxior) “Mw
Jo 1samqu1 159q (ZH0T-bP§ SUV) KHenuopyuo)) | s19139] “[rew-o Surpn[oul uoIsAl(] oY) £q PaAIS0al 30uspuodss1Io)) “ax
‘ . ) payoene vuaodqns B JNOIM 10 JILM BONRULIOFUI
MMMWMH_M Mzwa,w%mgﬁm M:vo&vumwoaﬁ Mwaﬁmauﬁ pue sjusumoop Junsonbal UOISIAI(] 3Y) WIoK sIXe pue |  30uspuodsanio) dA
3 YIS {ZH0TTPY SUV. _ HERUSPRUCD SIoNa] ‘rewr-o ‘axrenwonsanb Iojsoaur Surpnjout souspuodsorio))
a3aiand aaneSysoaur S — X
JuaMadIET AN[ERUaPpU00 ousFeiauy ajelg oy SIIOUSZR JUSWIDOIOJUS MP] 19 meMov Zw«onwu m\wﬂo EE.MM | 2oupuodsatiod 20
3O 1531941 3599 (THOT-vb§ SU) Kaenuopyuop | HOURCT HISWI0ION MU 19730 O PAAY proderioo A
a3omand oaneSysoaunt ‘onpoid sHoM 9B o) SJUSWINOOP IS0 PUR SXe] PUR ‘SIS ‘Jrew souspuodssrion) OW
Jo 1sa14ul 3599 (ZH0T-br§ SYV) Aifenuopyuo)) | -o Surpnjour sa1ousSe JUSWOIONS ME[ ISTO 0} 0uspuodsoLo)) Nk
sdomang wonduiasa( adA] yuoumde(q | o




RightFax

PAGE 4/4

Securities Division 3/15/2005 5:10

AIeyuspyuco Aousagersjul

¢ . : . BUSALT 91} JO ISINOO AO
o3ariaud sanedysoaut ‘ponpoid ypom :oye)g o uone saseqerep

30 159391 155 {ZH0Z-bbd Y 31} Ul paure)qo uoneuLIoyul Juipjoy speoyspeaids pue saseqere(] A

a8on1aud sAESnsoaul ‘onpoid spom 9jEIg O} ¢ .@O

70 152301 1559 (Zb0T-bbS ) Kypenuapiyuon $0)0U USILIM puey ‘sjuotumoop Jo saidoo Suppom pue syeI(] srodedpom “\Wm

~ oBojiand aanednssaut “ponpoid spom :2yel§ o $9)0U BYUIM puey pue SUDYSYIT] [ILMA SJUSWMOOP SNOLBA oy “UU

~ Jo3samepur 1599 (TH0T-vy§ SUV) Aienuspyuo) | pue suoysonb uoyenrurexs sjqssod Jo s91dos Sunpiop, pue s910N SOJON AdwIoNy .\WW

933[1ALd 2A1JR3TSoAUT Jonpold SHom :9]e)S 3T

3O 114U 159 (ZHOT-pb§ SUV) ANEnuSpIEOD it eed | uA

a8o1aud aarre8nsaaur “yonpoid Spom :ojelg o) 15 1o1nd . ‘sodfer ‘ad ‘ X

7O 19103 1599 {(ZH0T-vS SUV) Anpenuspiyuoy) SYsIp 39)ndurod pue ‘spusumoop ‘sade} ‘syduioswen 19A0019pu[) |  $00p I9A00IOPUN) %

«m

Koeaud peuosiod ‘o3afiand aaneSusoaur :o1e1g oY) SIST10 pue rerduzoo AX

Jo3sa107u1 3599 (THOT-HH§ SAV) ANFeNUOPYUO)) | s10}soaur £q UOISIAI( ST 0} PARIWIQNS SJUSWINOOP PUB sjurejdwio) e mw

A

qav

- o8an1aud oanednsoam :ope1g o) . SHQUPXD | ¢ ‘A X

Jo 3sa133u1 3599 Y(THOT-+1§ SYV) Anfenuepyuo)) I SMIIAISIUL 10 YIeQ) 19PU[) SEOReUIIeXY Woly siduosuel], ARy O ‘AO

A

a

Koeand yeuosiad “o8s11and saneSnsoaul SIJRIp JUSWINOOP PUR ‘SIYOILSS ISEqERIEP SANESNSIAUL WOI] SO smo | ‘y ‘X

J:og,ﬂww Anpenuopiyuod LousSersjur :ope§ ot | Jund ‘so1ousSe JUSWISOIONUS ME] ULOL) Paure}qo uonewroyul jnoqe | juud ‘arro] Jooyo X

Joisoropur 199 (201§ SUV) LAjenuapiyuo)) 5910U 10Je31SIAU] PUE SISBqRIEpP ANESSOAU WOy UORBULION] |  9seqere(] ‘SoIoN ‘DD

A

IsaflAL] uondpasa(g odK] yuowimdoq | ol




