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IN THE UNITED STATES DISTRICT COURT" STy
FOR THE WESTERN DISTRICT OF TEXAS | ., _ oo
AUSTIN DIVISION RGOl R A i
SAGE TELECOM, LY, ) L '
o Plaintiff, : . .
s Case No, A-04-CA-364-58

PUBLIC UTILITY COMMISSION OF TEXAS,
Defendant,

o ER

BE IT REMEMBERED that on the 10th day of September 2004, the Court called the
above-styled cause for a hearing, and the parties appeared through counsel. Before the Court were .
Plainliff Sage's Motion for Injunctive Relief and Motion for Surm’nﬁry Judgment [#15], Intervenor
SBC Texas’ Application for Preliminary Injunction and Motion for Summary Judgmenf [#\1 6], the
Coropetitive Local Exchange Carrier Intervenor-Defendants’ Cross-Motion for Summary Judgment
[#23]}, and Defendant Public Utility Commission of Texas’s Cross-Motion for Summary Judgment
[#25]. Having considered the motions and responses, the arguments of counsel af the hearing, and

the applicable law, the Court now enters the following opinion and orders,

B#ckground
This case involves a dispute between the Public Utility Commission of Texas (“the PUC”)
and two telecommunications companies, Southwestern Bell, Telephone, L.P. d/b/a SBC Texas
("SBC™) and Sage Telecom, L.P. (“Sage™ over the public filiné requirements of thé

Telecommunications Act of 1996 (“the Act”). Pub. L. 104-104, 110 Stat. 56, SBC and Sage seek




an injunction that would prevent the PUC from requiring them to publicly file certain provisions of
an agrecment under which SBC would provide Sage services and access to clements of its local
telephone network, The PUC, joined by the Intervenor-Defendants, AT&T Cornmunica_ticms of
Texas, L.P., Birch T‘elccom'of Texas, LTD, LLP, ICG Communications, nii Comrmunications, Lid.,
and Xspedius Communications, LLC, seek an order requiring SBC and Sage to publicly file the
agreement in its entirety, In order to understand either party’s position with respect to the public
filing provisions of the-Act, it is necessary 1o begin with a discussion of the context ir; §vhich ;hose
provisions and the rest of the Act arose.

Until the tin-_w ofthe Act's passage, local telephone service was treated as 2 patural monopoly
in the United States, with individual states granting franchises to local exchange carriers (“LECs™), |
which acted as the exclusive service providers in the regions they served, 4T&Tv. Jowa Util.s Bd.,
525 U.S. 366, 371 (1999).. The 199;5 A;:z fundamentally altered. the nature of the market by
restructﬁrlng the law to encourage the development and growth of competitor local exchange carriers
(“CLECs"), which now competé with the incumbent local e,xcﬁagc carriers (“TLECs™) such as SBC
in the provision of local telephone se&ices. Id. The Act achicved irts goal of increasing market

.competition by imposing a number of duties upon ILECs, the most significant of ﬁhich is the
ILEC’s duty to share its network with the CLECs. /d,; 47 U.S.C. § 25]. Under the Act's
requirements, when a CLEC secks to gain access to the ILEC's network, it may negotiate an
“interconnection agreement” directly with the ILEC, or if private negotiations fail, either party may
seek arbitration by the state commission charged with regulating local telephone service, which in
Texas is the PUC. § 252(2), (b). In either case, the interconnection agrécm'cnt must ultimately l;e

publicly filed with the state commission for final approval. § 252(c).
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Pursuant to the Acl, Sage and SBC entered into what they have referred to as a Local
Whelesale Complete Agreement {“LWC™), a voluntary agreement by which SBC wil) provide Sage
products and services subject to the requirc_mcﬁ!s of the Act, as well 25 certain products and services
not governed by eighcr §25 lor § 252. Sage and SBC, concerned that portions of the LWC consist
of trade secrets, have sought to gain the required PUC approval without the public filing of those
portions of the egreement they contend are outside the scope-of the Act’s coverage.

Omn April 3, 2004, SBC and Sage issved a press release announcing the existc;ﬁce of their
LWC agreement. Later that month, a number of CLEC:s filed 2 petition with the PUC seeking an |
order requiring Sage and SBC to publicly file the entirevLWC. Sage and SBC urged the PUC not
10 require the public filing of the whole agreement, and on May 13, 2004, the PUC ordered Sage and
SBC 1o file the entire LWC | under seal, designating the portions of the agreement it decmed
confidential, so the rest of it could be immediately publicly filed.

On May 27, 2004, the PUC declared the entire, unredacted LWC to bc;. an interconnection
agreement subject to the public filing requirement of the Act and ordered SBC and Sage to publicly
file it_by June 21, 2004, Instead of ﬁliﬁg the agreement on that date, SBC and Sage filed suitin a
Travis‘County district court challenging the PUC’s order as exceeding the scope ci; its authority
under the Act and alleging Texas trade secret law protecied its confidential business information.
The partics entered into an agreed temporary restraining order (“TRO”) enjoining the PUC order as
well as Sage and SBC’s plans to begin operating under the agreement. The PUC removed the case
to this Court on the basis of the. federal question it raises with respect to the scope of the Act’s

coverage, and the parties subsequently agreed to extend the TRO to allow the Coun time to decide




the issues raised in the case, SBC and Sage seck a preliminary as well as a permanent injunction
barring the PUC from enforcing its May 27, 2004 order.

In evaluating whether the PUC’s interpretation of the Telecommunications Act and the
FCC’s regulations are carrect, this Court applies 2 de nava standard of review. Southwestern Bell
Tel. Co. v. Pub, Util. Comm 'n of Texas, 208 F.3d 475, 482 (5th Cir. 2000). Additionally, all parties
have stipulated surnmary judgment s appropriate in this case because there are no genuine issues
of material fact and this case may be whollyk decided as a matter of law. FED. R CN. P; 56(c);

Anderson v. Liberty Lobby, Inc., 477 1.8, 242, 247-248 (1986).

Analysﬁ
. Asaninijtial matter, the Court notes its agreement with the PUC’s contention that it need not
consider whether the items identified in the LWC are entitled to trade secret protection under Texas
law, The PUC concedes it reiies exclusively on the Act for its position the LWC must be filed in‘
its entirety, and accordingly, were this Court to determine the PUC s interpretation of the stalute was

erroncous, the PUC would have no authority on which to order Sage and SBC to file the whole

agrecment. Likewise, SBC and Sage do not deny the obvious fact that any trade secre! protections

afforded by state law must give way to the requirements of federal law. Therefore, this Court's
resolution of the dispute over the scope of the Act's public filing requirement entirely disposes of
/the case. '

Section 251 establishes a number of duties on ILECs, including “[t]he duty to provide, for
the facilities and equipment of any requesting telecommunications carrier, intemmecti;n withthe

local exchange carﬁer‘s network,” § 251(¢)(2); “[t]he duty to establish reciprocal compensation
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arrangements for the transport and termination of.telccommunications," § 251(b)(5); *[tJhe duty to
negotiate in good faith in accordence with section 252 of this titie the particular terms and conditions
of agrecments to fulfill the duties [described in subsections (b) and (c)],” § 251(c)(1); and “{tJhe duly
to provide, to any requesting telecommunications carrier for the provision of a telecommunications
service, nondiscriminatory access to network elements on an unbundled basis,” § 251(c)(3).!

Section 252 sets forth the procedures by which TLECs may fulfill the duties imposed by

- § 251, An ILEC may reach an agreement with a CLEC to fulfill its § 251 duties cither through

voluntary negotiations or, should negotiations fail, through arbitration before the State commission.

Section 252(a)(1) describes the voluntary negotiations procedure: “Upon receiving a request for
interconnection, services, or network elements pursuant to section 251 of this title, an incumbent
local exchange camrier may negotiate and enter into a binding agreement with the requesting

telecommunications carrier or carriers without regard to the standards set forth in subsections (b) and

" (c) of section 251 of this title, ... The agreement . . . shall be submitted to the State commission

under subsection (e) of this section.”

Whether the agrcement is reached by means of voluntary negotiations or atbitration, it “shall
be submitted for approval to the State commission.” § 252(¢)(1). The State commission may reject
an x;grcemcnt reached by means of voluntary negotiations, or any portion thereof, only if it finds the
agreement or any portion “discriminates against 2 telecommunications carrier not a party to the
agreement” or “is not consistcnt ‘wilh' the publig interest, convenience, and necessity.”

§ 252(0)(2)()\). On the other hand, lhﬁ State commission may reject an agreement adopted by

lOnly certain network elements must be provided on an unbundled basis under § 251. The stanate gives the FCC
the authority to prowulgate regulations sefiing forth which unbundied network elements must be offered by the ILEC,
§ 251(d). : :
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atbitration, or any portion thercof, only ;‘if it finds that the agreement does nat mect the requirements
of” § 251, the regulations promulgated by the FCC pursuant to § 251, or the standards in § 252(d).
§ 252(e)2)(B).

Upon app}oval by the State commission, the agreement must be publicly. filed: “A state
commission shall make a copy of each agreement approved under subsection (e} ... available for
public inspedion and copying within 10 days aﬁer‘ihe agreement. . . is approved.” §252(h), The
public filing requirement facilitates the fulfiliment of another one of the ILEC's signiﬁcant duties
under the Act-ta make available “any interconnection, service, or network element provided under
an agreement approved under this section to which it is a party 1o any other requesting
telecornmunications carrier upon the same terms and conditions provided in the agreement”
§ 252(1).

Turning now to the facts of this case, Sage and SBC do not dispute the LWC is an agrecment
fulfilling at least two of SBC’s duties under § 251: the §uty “to establish reciprocal compensation
arrangements” under (b)(5) and the duty to provide access on an unbundled basis to its local loop,
which is the telephone line that runs from its central office to individual customers® premises, onan
unbundled basis. See 47 C.F.R. § 51.319(2) (identifying the local loop as one of the unbundied

nctwork elements that must be provided under 47 U.S.C. § 251{c}(3)). In support of their position

the LWC need not be filed despite the fact it clearly fulfills § 251 obligations, Sage and SBC advance ‘

two theories.

First, Sage contends thc LWC need not be approved and filed because “the LWC Agreement

did not result from 2 ‘raguest’ by Sage for regulated. intercommection. !pursuant.to seetion 251, as.

required by the statute.™ Pl Sage's Resp. 1o Cross-Mots, Summ. . at 2 (quoting § 252 (a)(1)).
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Sage’s argument is éssc.n\ially that § 252(a)(1) contemplates two types of voluntarily negotiated
agreements in which an ILEC would px;ovide interconnectian, services, or elements pursuant to it;s
§ 2511 duties; those in which the CLEC consciously invokes its right to demand the ILEC’s
pe&ommce of its § 251 duties and those in which it dogs not. There are two probiems with Sage’s
argument.

First, there is nothing in the statute to suggest the phrase “request . . . pursuant to section

251" is meant to imply the existence of a threshold requirement, the satisfaction of which is

necessary to trigger the operation of the statute. Although such a reading is not foreclosed by the

somewhat ambiguous language of § 252(a)(1), other language in the statute makes clear such a
triggering request is not a prerequisite for the operation of its filing and approval provisions. For
instance, § 252(e)(1) states, “{a)ny interconnection agreement adépted by negotiation or arbitration
shall be submitted” to the State comrpission for approval. Although § 252(a)(1) is linked to § 252
(e)(1) by the language in its last sentence (“The agreement . . . shall be submitted . . . under

subsection (e)’"), one cannot reasonably conclude the types of agreements subject to the State

commission approval requirements of § 252(c)(1) are limited to agreements made pursuant to the

§ 252(a)(1) scheme. Afterall, §252(e)(1)r§qxﬁres the submission nol only of voluntarily negotiated
§ 252(2)(1) agresments, but also arbitrated § 252(b) agreements.

The second deficiency in. Sage's argument is thal its proposed “triggering request”
requirement would allow the policy goals of the Act (o be circumvented 100 easily. The Act"sl
provisions serve the goal of increasing competition by creating two mechanisms for preventing
discrimination by ILECs against less favored CLECs, First, the State-commission-approval

requirement provides an administrative review of interconnection agreements to ensure they do not
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discriminate against non-party CLECs. Seéond, the public-filing requiremeqt gives CLECs an
independent oéponunity to resist discrimination By allowing them to get the benefit of any deul
procured by a favored CLEé with 2 request for “any interconnection, services, or network element”
under a filed interconﬁ'ection agreement on the same torms and conditions as the CLEC with the
agreement. § 252(e), (i). Ifthe public filing scheme could be evaded entirely by a CLEC’s election
not to make a formal “request . . . pursuant to section 251, the statute wonid have 10 hope of
echieving its goal of preventing discrimination against less-favored CLECs, Qndm‘ Sage's
interpretation of the statute, other CLECs would be able to obtain preferential treaiment from [LECs
with respect to § 251 services and network elements without fear the State commission or other
CLECs would detect the parties’ unlawful conduct. The CLEC would have to do nothing more than
forego the triggering request and it would be free fo enter secrot negotiations over the federally
regulated subject mattet.

Likely recognizing the problems with its contention the LWC does not trigger the filing and
approval process at all, Sage retreats from this position in other parts of its briefing on these issues
conceding, like SBC, that at least ceriain parts of the LWC must be approved and publicly filed
under the Act,  See Ssge’s Resp. to Cross-Mots. Summ. J. a1 9; SBC's Resp. to  Cross-Mots.

Summ. J. at 6. ‘Both SBC and Sage argue, however, the only portions of the LWC which must

2 SBC argues for a different threshald requirement, which would aveid this particular tvasion problem,

See SBC's Resp. to Cross-Mots. Surrn, J. at 2. SBC comtends the “interconnection agreement” referred 1o in
§ 252(¢)(1) should be kimited to agreements that, at least in part, address an ILEC's § 251(b) and (c) dutics. /d. The
PUC argues for a more sxpansive definition of the phrase, which would include all agreements for “intcrconnection,
services, or network elements” regardless of whether the agreement provided for the fulfilment of any § 251 ditics, The
Court need not address this dispute, however, because the parties agree the LWC does, in fact, address 2t Jeast iwo sets
of§ 251 duties~those involving “reciprocal compensationarangements” and those invelving aceess 1o SBC's local Joop,
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bepublicly filed are those provisions specifically pertaining to SBC's § 251 duties, Thesearguments
are uitimately unavailing. - |

Most importantly, SBC and Sage’s position is not supported by the text of the Act itself,
ﬁone of the Act’s provisions suggest the filing and zpproval requirezﬁcnts apply only't'o sclect
portions of an agreement reached under §252(a) and (b). Rather, each of the Act’s provisions refer
only to the “agreement” itself, not to individual portions of an agreement. Section 2_5i(e), for
sxample, requires the submission of “{a)ny interconnection agreement” reached by nc.g‘oliation or
arbitration for approval by the State commission. Section 252(a)(1) provides “[t]he agreement,”
which is to be negotiated and entered “without regard to the standards set forth in {§ 25 1@) and
()], shall be submitted to the State commission.

In contrast, § 252(e)(2) gives the State commission discretion to reject 2 voluntarily
negotiated “agreement (or any portion thereof)” upon 2 finding that the agreer‘nem is discriminatory
or is otherwise inconsistent with the public interest, convenicnce, and xici:essity. The State
commission's power to reject a ponior; of the agrecment does not suggest, however, that its review
is in 'any way limited to certain portions of the agrcement, If Congress intended the filing and
approval requirements to be limited to select “portions™ of an agreement, it clearly possessed the
vocabulary to say so.

Alternatively, Sageand SBC arguc the provisions inthe LWC addressing SBC’s §251 duties
are also, in fact, “agreements,” which in themsellves may satisfy the PUC-approvﬂ and public filing
requirements. In taking this position, SBC and Sage publicly filed with the PUC an amendment to
their previously existing intersonnection agreement setting forth those provisions of the LWC Sage

and SBC deem relevant to the requirements of § 251.
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There are two problems with Sage’s and SBC's position. First, § 252(e)(1) plainly r:quircs
the filing of any inlerconnection agreement. The fact one agreement may be enlire]y duplicative of
a subset of anofhcr agreement’s provisions does not mean only one of them has to be filed, As long
as both qualif)" as interconnection agreements within the meaning of the Act, both must be fled.
Even if the Court ruled in SBC’s favor that only agreements which, at least in part, address § 251

duties are “interconnection sgreements” for the purposes of § 252 (£)(1),2 it would nat change the

fact the LWC is such an agreement since it addresses the same § 251 dutics addressed by the publicly

filed amendment.

Second, the publicly filed amend:ﬁent, taken out of the context of the LWC, simply does not
reflect the “interconnection agreement” actuelly reached by Sage and SBC. Rather, as the LWC
demonstrates, the amendment is only one part of the total package that ullimately constitutes the
entire agreemeht. Sage’s Mot. Summ. J., Ex. B a1 § 5.5 (“The Parties have concurrently negotiated
an ICA amendment(s) to effectuate certain provisions of this Agreement.™). The portions of the

LWC covering the matters addressed in the publicly filed amendment are neither severable from nor

~ immaterial to the rest of the LWC. As the PUC points out, the LWC's plain language demonstrates .

it is a completely integrated, non-severable agreement, |t recites that both SBC and Sage agree and
undersiand the following:

5.3.1 this Agreement, including LWC is offered as a complete, integrated, non-severable
packaged offering only; ' s

5.3.2 the provisions of this Agreement have been negotiated as part of an entire, indivisible
agreement and integrated with each other in such a manner that each provision is
material to every other provision; -~

5.3.3 'that each and every term and condition, including pricing, of this Agreement is
conditioned on, and in consideration for, every other term and condition, intluding

3As noted above, the Court need not reach this issue,
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pricing, in this Agreement, The Parties agree that they would not have agreed 1o this
Agreement except for the fact that it was entered into on a 13-State basis and included
the totality of terms and conditions, including pricing, listed herein(.]
Id at§5.3.
Itis clear from the excerpted materia) the publicly filed amendment, which itself excerpts the
LWC’s provisions regarding § 251 duties, is not representative of the actual agreement reached by

the parties. Ralher, paragraph 5.3 reveals the parties regarded every onc of the LWC’s tcrms and

conditions as consideration for cvery other term and condition. Sinee, as Sage and SBC conceds,

some of those terms and conditions go towards the fulfillment of § 251 duties, every othertermand -

condition in the LWC must be approved and filed under the Act. Each term and condition rclates
to 8BC’s provision of accessto its local loop, for example, in the éxact same way a cash price relates
1o a service under a simple cash-for-services contract.

That the LWC is a fully integrated agreement means each term of the entire agreement relates
to the § 251 terns in more than a purely academic sense. 1f the partics were permitted 1o file for
approval on only those portions of the integrated agrecment they deem relevant to § 251 obligations,
the disclosed terms of the filed sub-agree;nams might fundamentally misrepresent the nego.ti,at:d
understanding of what the parties agreed. - For instance, during the give-and-take process of a
negotiation for an integrated agreement, an [LEC might offer § 251 unbundied nétwork elements at
a higher o} lower px_'ice depending on the price it obtained for providing non-§ 251 services.
Similarly, the parties might agree that either of them would muke a balloon payment which, sithough
not tied to the provision of any particular service or elementin the compr;hénsivc agreement, would

necessazily impact the real price allocable to any one of the elements or services under the contract.
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Without access to all terms and conditions, the PUC could make no adequate determination
of whether the provisians fulfilling § 251 duties are disctiminatory or otherwise not in the public
interest. For example, while the stated terms of a publicly filed sub-agreement might make it appear
that a CLEC is getting a merely average deal from an TLEC, an undisclosed balloon payment to the
CLEC might make the dea] substantially superjor to the deals made available to other CLECS,
Lacking knowledge of the balloon payment, neither the State commission nor the other CLECs
would have any hope of taking enforcement action to prevent such discrimination.

The fact a filed agreement is part of a larger integrated agreement is significant for CLECs ‘
in ways that go beyond their monitoring role. Section 252(i) explicitly gives CLECs the right to
access “any interconnection, service, or nectwork blcment provided under an agreement [filed and
approved under § 252] upon the same terms and conditions provided in the agreement.” Until
recently, FCC regulations permitied a CLEC {o “pick and choose” from an intercomnection
agreement filed and approved by the State commission “any individual interconnection, service, or
network element” contained therein for inclusion in its own idterconnection agrccmém with the
ILEC. See Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange
Carriers, CC Docket No. 01-338, Second Report and Order (released ;luly 13,2004) a1 §1 &n.2.

Less than three months apo, however, the FCC reversed course and promulgated s new, all-
or-nothing rule, in which “a requesting carrier may only adopt an effeclive ‘intcrconncction
agreement in its entirety, taking all ratcs; terms, and conditions of the adopted agreement.” 4. at

1 10. Significantly, the FCC stated its decision to abandon the pick-and-choose rule was based in

- large part on the fact that it served as “a disincentive to give and teke in interconnection agreements.”

Id at § 11. The FCC concluded “the pick-and-choose rule ‘makes interconnection agreement
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negotiations even more difficult and removes any incentive for ILECs to negotiate any provisions
other than those necessary to implement what they are legally obligated to provide CLECs® under
the Act” Id. atq13. 4

TthCC’s' Order demonstrates its awareness that n single term or condition of an integrated
zgreement can be evaluated outside the contex! of the entire agreement, which is why the pick-znd-
choose rule was an obstacle to give-and-take negotiations. In addition, the Order also Q.emonstmtes
the FCC's position that an interconnection agrcement available for adoption under the all;or-noth'mg

rule may include “provisions other than those necessary 1o implement what [ILECs] are legally

obligated to provide CLECs under the Act.” The FCC, in adopting the new rule, not anly proceeded

on an understanding that such provisions were part of “interconnection agreements,” but actively
encouraged their incorporation as part of the give-and-take process.

Sage and SBC argue to require them to file their LWC in its entirety, despite the fact onlya
portion of it gives effect 1o SBC's § 251 obligations, would elevate form over substance. This
contention is unfounded. Had the PUC crdered the public filing of each and every ont of the LWC
provisions solely on the basis they were contained togetherin }he same document, Sage and SBC’s
argument might be comrect, Here, however, the PUC determined all the LWC provisions were
sufficiently related not by virtué of a coincidental, physical connection, but rather because of the
explicit agreement reached by Sage and SBC. 1t was the determination of the parties themselves that
each and every clement of the LWC agreement was 5o significant that neither was wﬂling 10 accept
any one element without the adoption of them all.

SBC carrics the form-over-substance argument one step further arguing the PUC’s approach

to the statute penalizes it for putting the LWC in writing and filing {t. Its argument presupposes the

13-




PUC’s approach would not prohibit unfiled, under-the-tzble agreements that integrate filed

agreements containing § 251 obligations. This argument is disingenuous. Nothing in the text of the
Act’s filing requirements suggests the existence of an exemption for unwritten or secret agreements
and nothing about the PUC’s argument implies such an exemption. Moreover, SBC and Sage did
not file their LWC in its entirety until the Intervenor-Defendants in this case urged the PUC to
compel its filing. That they intend to keep portions of it secret is their entire basis for filing this
lawsuit. However, neither the PUC’s position nor the statute itself authorizes sec.ral, unfiled
agreements and those telecommunications cartiers seeking to operate under them are subject to
forfeiture penalites. 47 U.8.C. § 503(b); In re Qwest Corp., Apparent Liab. for Forfeiture, Netice
of Apparent Liab. for Forfeiture, 19 F.C.C.R. 5169 at ] 16 (2004).

SBC also argues 2 rule requiring it to make the terms of its entire LWC égreemcnl with Sage
available to all CLECs is problematic because there are certain terms contained in it, which for
practical reasons, it could not possibly make available to all CLECs. Its argument proves too much,
The obligation to make all the terms and conditions of an interconnection agreement to any -
requesting CLEC follows plainly from § 252(3) ahd the FCC’s all-or-nothing rule interpreting it. The
statute imposes the obligation for the very reason that its goal is to discourage ILECs from offering
more favorable terms only ta certain preferred CLECs. SBC’s and Sage's appeal to the need to
encourage creative deal-making in the telecommunications industry simply does not show why
specialized treatmém for a particular CLEC such as Sage is either necessary or appfo;griatc in light
of the Act’s policy favoring nondiscrimination.

In addition to the text-based and policy arguments favoring the PUC’s position that the entire

LWC must be filed, the Court notes its approach is in step with FCC guidance und Fifth Circuit
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caselaw. Inits Qwest Order, although the FCC declined to create “an exhaustive, ali-encompassing
‘interconnection agreement’ standard,” it did set forth some guidelines for determining what
qualifies as an “interconnection agreement” for the purposes of the filing and approval process. In
re Qwest Communications International Inc., Petition for Declaratory Ruling on the Scope of l};e
Duty to File and Obtain Priqr Approval of Negatfaled Contractual Arrangements under Section
252(a)(1), Memorandum Opinion and Order, 17 F.C.C.R. 19337 at 10, Specifically, it found “an

_ agreement that creates an ongoing obligation pertaining to resale, number portability, dialing perity,

access to rights-of-way, reciprocal compensation, interconnection, unbundled network elements, or

collocation is an interconnection agreement that must be filed pur#uant - section 252(a)(1).” Jd. at
Y 8. The FCC specifically rejected the contention “the content of interconncction agreements should
be limited to the schedule of itemized charges and associated descriptions of ;hc scrvices to which
the charges apply.” {d.

The PUé‘s position also finds support in the Fifth Cireuit's holding in Coserv Ltd. Liab.
Corp. v. Sbuthwestem Bell Tel, Co., 350 F.3d 482 (5th Cir. 2003). There, the Fifth Circuit was
asked to determine the scope of issucsAsubj ect to an arbitration held by a State commission under §
252(b) of the Act. The court held, “where the parties have voluntarily included in negotiations issues
other than those duties required of an ILEC by § 251(b) and (c), those issucs are subject to
compulsory arbitration under§ 252(b)(1)." SBC and Sage argue Coserv is inapplicable because it
did not deal with the scopc o the voluntary negotiation process, under which their LWC was formed.
However, the statutory scheme, viewed on the whole, does not support distinguishing Coserv from
this case in the way they propose, As the court there noted, the entire § 252 framework contemplates

non-§ 251 terms may play a roie in interconnection agreements: “{bjy inciuding an open-ended
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voluntary negatiations provisionin § 252(z)(1), Congress clearly conternplated that the sophisticated
telecommunications carriers subject to the Act might choose to include other issues in their voluntary
negotiations, and to link issues of teciprocal interconnection together under the § 252 framework,”
Coserv, 350 F.3d at 487, The arbitration provision at fssue in Coserv is intertwined with the Act's
voluntary negotiations provision since arbitration is only available afier an initial request for
negotiation is made. § 252(b)(1). Furthermore, because the statute makes arbitrated and n_egotialcd

agreements equally subject to the requirerents for filing and commission approval, § 252(e)( 1), this

Court finds no basis en which to distinguish them for the purposes of determining the scope of the

issues they may embrace.

SBC's concern that this reading of Coserv would subject any agreement between

telecommunications carriers to commission approval is also unjustified. The Fifth Circuit made .

* clear that in order to kecp items off the table for arbitration-and under this Court's reading of

Coserv, 10 keep them out of the filing and approval process~the ILEC need only refuse at the time
of the initial request for negotiations under the Act to negotiate issues outside the scope of its § 251
duties; “AnILEC is clearly free to refuse to negotiate any issues other than those it has a duty to

negotiate under the Act when a CLEC requests negotiation pursuant to §§ 251 and 252." /d. at 488.

. However, where an ILEC makes the decision to make such non-§ 251 terms not only part of the

negotiations but also non-severable parts of the interconnection agreement which is ultimately
negotiated, it and the CLEC with whom it makes the agreement must publicly file all such terms for

approval by the State commission.
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L

Conclusion .

In accordance with the foregoing:

1T IS ORDERED that Plaintiff Sage's Motion for Injunctive Relief and Motion for
Summary Judgment [#15] is DENIED;

IT1S FURTHER ORDERED that Intervenor SBC Texes’ Application for Preliminary
Injunction and Motion for Summary Judgment [#16) is DENIED; .

IT IS FURTHER ORDERED that Defendant Public Utility Commissic.xi of Texas's
Cross-Motion for Summary Judgment [#25] is GRANTED;

IT 18 I"URTHER‘ ORDERED that the Competitive Local Exchange Carrier
Intervenor-Defendants® Cross-Motion for Summary Iucigm:nt-[#ZS] is GRANTED;

ITIS FURTHER ORDERED that the Temporary Restraining Order continued by this
Court in the Agreed Scheduling Order of July 2, 2004 is WITHDRAWN,; and

ITIS i'-'lNALLY ORDERED that all other pending motions are DISMISSED AS
MOOT!

=
SIGNED this the Z ~ day of October 2004,

LA
SAM SPARKS Zg
UNTTED STATES-DISTRICT JUDGE

4The Coust declines to order SBC and Sage to publicly file the LWC, Necither the PUC nor the Intervenor-
Delendants bave pointed to any autherity on which the Court could order such an action, and both the FCC and the PUC
have sufficient enforcement authority under the Act to compel a public filing without the intervention of this Court.

-17-




