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Staff’s Comments On The FCC Interim Unbundling Order

L Introduction

Pursuant to the schedule agreed to by the parties, Staff files these brief comments on the
impact of the FCC’s Interim Unbundling Order’ on the issues raised in Qwest’s Motion to Dismiss
Issue 2 of Dieca Communications, Inc. dba Covad Communications Company’s (“Covad”) Petition
for Arbitration. Specifically, Issue 2 of Covad’s Petition seeks a determination from the Commission
as to whether: (1) Qwest is required to provide unbundled access to certain network elements under
section 271 of the Act; (2) the rates that Qwest would be allowed to charge for such elements, and,
(3) the extent to which Qwest is required to provide certain elements under State law.
IL. Discussion

In its Combined Reply to the Staff and Covad Responses to Qwest’s Motion to Dismiss,
Qwest argues that Covad’s unbundling proposals are inconsistent with the FCC’s Interim Unbundling
Order. Qwest’s argument is interesting because Qwest on the one hand relies on the FCC’s Interim

Unbundling Order at the state level to dismiss an issue in Covad’s arbitration, yet on the other hand it

! Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, Order and Notice of
Proposed Rulemaking, WC Docket No. 04-313, CC Docket No. 01-338, FCC 04-179 (rel. Aug. 20, 2004)(“Interim
Unbundling Order”).
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is attacking the FCC’s Interim Unbundling Order at the federal level attempting to get it overturned
by the D.C. Circuit Court of Appeals.

Moreover, Qwest’s reliance on the FCC’s Interim Unbundling Order to dismiss the Section
271 issues raised in Covad’s Petition for Arbitration is misplaced. The FCC’s Interim Plan only
applies to elements vacated by the D.C. Circuit’s USTA 11 Order’. Elements provided under Section
271 are not addressed by the Interim Unbundling Order. While the FCC is seeking comment on the
State’s role with regard to Section 271 interconnection and access requirements in its rulemaking, it
has made no determinations that would preclude a State from deciding these issues at this time.
Indeed, given that Qwest’s entry into the 271 market was predicated on its compliance with the
Competitive Checklist, Staff believes that these determinations need to be made.

The State’s authority under Section 251(d)(3) is similarly not addressed by the FCC’s Interim
Unbundling Order. While the Commission has jurisdiction to address the issues raised by Covad
under State law, the risk, as noted by Qwest, is that when the FCC finally takes action and adopts
permanent unbundling rules, State requirements may be subject to preemption to the extent they are
inconsistent w ith the F ederal unbundling requirements. ~ As Q west notes, however, the FCC has
committed to promulgate permanent unbundling rules in December, 2004, which will likely be well
before the date of a Commission Order in this Docket. However, this issue is far different from the
argument made by Qwest which forms the basis for its Motion To Dismss, i.e., that the Commission
has no authorization to make unbundling determinations under State law. See Qwest’s Combined
Response at p. 11.

III.  Conclusion

The C ommission s hould reject Q west’s M otion to Dismiss Issue 2 o f Covad’s P etition for
Arbitration on jurisdictional grounds. Qwest’s arguments to the contrary notwithstanding,
Commission review of the issues raised by Covad would not be inconsistent with the FCC’s Interim

Unbundling Order. The FCC’s Interim Unbundling Order did not address State jurisdiction to order

? United States Telecom Association v. FCC, 359 F.3d 554f (D.C.Cir. 1004)(“USTA II”)
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unbundling and the effect of Section 251(d)(3)’s savings clause with respect to State enactments.

RESPECTFULLY SUBMITTED this 29" day of September, 2004.

By
Maureen A. SGott, Attorne
Legal Division

Arizona Corporation Commission
1200 West Washington Street
Phoenix, AZ 85007

Telephone: (602) 542-3402
Facsimile: (602) 542-4870

Original and 13 copies of the foregoing were filed
this 29™ day of September, 2004, with:

Docket Control

Arizona Corporation Commission
1200 West Washington Street
Phoenix, AZ 85007

Copies of the foregoing were mailed and/or
Hand-delivered this 29" day September 2004, with:

Timothy Berg, Esq.

Theresa Dwyer, Esq.
FENNEMORE CRAIG

3003 N. Central Avenue, Suite 2600
Phoenix, AZ 85012

Michael W. Patten, Esq.

ROSHKA HEYMAN & DeWULF
400 East Van Buren Street, Ste. 800
Phoenix, AZ 85004

Winslow B. Waxtler

QWEST SERVICES CORPORATION
1005 17™ Street, Suite 200

Denver, CO 80209

Todd Lundy

QWEST CORPORATION
1801 California, Suite 4900
Denver, CO 80202
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Norman Curtright

QWEST CORPORATION

4041 N. Central Avenue, Suite 1100
Phoenix, AZ 85012

John Devaney

PERKINS COIE, LLP

607 Fourteenth Street, NW STE, 800
Washington, DC 20005

Karen Shoresman Frame

COVAD COMMUNICATIONS COMPANY
7901 Lowry Blvd

Denver, CO 80230

Dt . frun 2

Deborah A.
Secretary to Maureen A. Scott




