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AT&T Communications of the Mountain States, Inc. (“AT&T”) and Cox Arizona
Telcom, L.L.C. (“Cox’) hereby responds to the Motion for Procedural Order and Request for an
Expedited Ruling filed on December 5, 2000 by Qwest Corporation (“Qwest”).

Qwest has filed a remarkable motion. Qwest seeks to accelerate further an already
accelerated process. The schedule proposed by Qwest (i) gives the parties inadequate time to
brief complicated issues, (ii) deprives the Hearing Officer a full opportunity to make a well
reasoned decision after careful consideration of the issues and (iii) forces the Commission to
consider exceptions in less than 24 hours.

Equally troubling is Qwest’s concern that this settlement will be unreasonably delayed if
a new. Commissioner examines the merits of the agreement. Any concern about a lack of
institutional knowledge is a red herring. The main issues regarding the proposed settlement
arose less than two months ago when the agreement was filed. The Commission did not consider
the settlement issues prior to that time. If the agreement is good for consumers and in the public

interest, why would the new Commission not promptly approve the agreement?




Decisions made in the eleventh hour without standard due process protections rarely save
the State time or expense. The problems created by the proposed schedule far outweigh any
benefit associated with rushing to vote prior to the end of December. The schedule proposed by
Qwest would require parties to file briefs next Tuesday. Hearing Officer Rodda would have to
issue an order based on those briefs and the hearing record in just four business days. Exceptions
would be filed 10 days later, on December 28", and Commissioners would be required to vote on
the recommended order the very next morning. This schedule poses a number of very serious
problems.

1. The Hearing Officer Will Not Have Adequate Time to Learn the Case

Qwest is not complaining that the current schedule interposes inordinate delay. Indeed,
the current schedule moves with remarkable speed given the events of the last few weeks. On
November 24, 2000, the Commission’s Chief Hearing Officer, and the hearing officer assigned
this case, was dismissed by the Commission. Hearing Officer Jane Rodda, who is located in
Tucson, was assigned the case. She had not worked on the case prior to her assignment. On
Monday, November 27, 2000, the case file was shipped to Hearing Officer Rodda. Despite her
admitted lack of familiarity with the case, she agreed to move forward with the scheduled
hearing on November 29, 2000. Qwest is now asking that a new Hearing Officer assigned to a
complex case review the record and issue a recommended opinion and order in less than a
week’s time. Hearing Officer Rodda, through no fault of her own, is faced with a difficult
undertaking and has much to do to thoroughly understand the arguments. Presiding over the
hearing was not an effective way to thoroughly learn the arguments. Furthermore, Qwest chose
(for its own strategic reasons) not to cross-exam key witnesses who opposed the settlement
agreement. This was Qwest’s option, but it denied the Hearing Officer the opportunity to obtain

a better understanding of the settlement’s shortcomings. The schedule proposed by Qwest
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simply does not give Hearing Officer Rodda sufficient time to study the case and draft a
recommended opinion and order.

Qwest’s presumptuous motion assumes to know precisely how much time Hearing
Officer Rodda needs to review the briefing and draft an order. This is a complex settlement
which adopts a new system of local service pricing in Arizona. Just two days before he was
dismissed, Chief Hearing Officer Jerry Rudibaugh offered the following comments concerning
the Price Cap Plan: “I can tell you that I certainly have some major concerns over that plan and
certainly have questions in those areas . . . This is clearly not a done deal . . .” 11/23/2000
Hearing, Tr. at 23. The Price Cap Plan should receive close scrutiny. For example, the Plan
allows Qwest to competitively price services in geographic zones. This proposal, which was one
component of ballot Proposition 108, was rejected by 80% of Arizona voters just one month ago.
Hearing Officer Rodda should decide what is a reasonable amount of time to study and evaluate
the plan and draft an order.

2. The Post-Hearing Brief Deadline Proposed by Qwest is Unreasonable

Parties were informed on Monday, December 4, 2000, that post-hearing briefs would be
due on Monday, December 18, 2000. Qwest proposes that parties now be ordered to file briefs
six days earlier, or on December 12, 2000. The briefing schedule was already compressed and
reply briefs were eliminated. To further compress the deadlines threatens to turn the hearing and
briefing process on the Settlement Agreement into a charade.

3. The Commissioners, the Hearing Officer and Parties Must have Time to
Review Exceptions to the Recommended Opinion and Order

This proposed schedule requires parties to file exceptions to the recommended opinion
and order by December 28", just one day before the open meeting date proposed by Qwest. This
schedule is far too compressed. The Commissioners, Hearing Officer Rodda, the parties, and the

public should have time to review all exceptions filed in the case. The Qwest schedule would
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require the parties to draft their exceptions over the Christmas holiday and would force the
Commissioners to review and consider exceptions the night before the open meeting. In
response to these proposed deadlines, Commissioner Mundell recently commented: “I don’t
think that gives the public, or myself, adequate time to digest the order or the exceptions.” THE
TRIBUNE, December 6, 2000, B1, B2. AT&T and Cox agree. Indeed, A.A.C. R14-2-
103(H)(11)(c) provides that the hearing officer should issue a recommended opinion and order
20 days prior to the open meeting where the order will be discussed. The schedule proposed by
Qwest allows only 11 days between the recommended opinion and order and the open meeting,
and greatly disadvantages those who wish to file exceptions to the recommended opinion and
order.

4, This “Case” Has Not Been Pending for Two Years

Before the Commission today in this docket is a Price Cap Plan which, if approved, will
dramatically change local service pricing in Arizona. This plan was first presented the parties in
early October, just two months ago. This proposal has not been pending before the Commission
for two years. Ironically, what has been pending for two years (the rate case and Qwest revenue
requirement) are topics that were declared off-limits to all parties during the hearings. The
delays that occurred in U S WEST’s original rate case were largely the result of U S WEST’s
insistence that the depreciation case be decided before (and outside) the rate case, an approach
opposed by DOD, RUCO and many local service competitors. In the last few months, the only
delays in this case have been those requested by Qwest. Staff and Qwest requested, and were
given, extensions of the hearing date in this docket on September 18 and on October 4.

Qwest’s disappointment that this case has taken longer than expected to resolve does not
warrant adopting a schedule that will compromise Commission’s final order. The schedule

proposed by Qwest almost certainly will compromise the Commission’s final order because,
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realistically, it does not provide sufficient time for the Commissioners to evaluate the merits of
the proposal. If the Commission hastily adopts an unlawful or anti-competitive price cap plan,
more time will ultimately be invested unraveling and amending the old plan to arrive at a lawful
and fair plan for competitive pricing in Arizona. For these reasons, AT&T and Cox respectfully
request that the Hearing Officer deny Qwest’s Motion for Procedural Order and Request for an
Expedited Schedule.

RESPECTFULLY SUBMITTED this _Z_t‘rday of December, 2000.

AT&T COMMUNICATIONS OF
THE MOUNTAIN STATES, INC.

o O St o

Tao Pelto
1chard S. Wolters

1875 Lawrence Street
Suite 1575
Denver, Colorado 80202
Telephone: 303-298-6471
Facsimile: 303-298-6301
E-mail: rwolters@att.com

OSBORN MALEDON, P.A.

Joan S. Burke

2929 N. Central, Suite 2100
Phoenix, AZ 85012

(602) 640-9356

E-mail: jsburke@omlaw.com
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COX ARIZONA TELCOM, L.L.C.
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By:

Michael W. Patten

Brown & Bain, P.A.

2901 N. Central Avenue

P.O. Box 400

Phoenix, AZ 85001-0400

(602) 351-8345

E-mail: patten@brownbain.com

Attorneys for Cox



mailto:patten@,brownbain.com

CERTIFICATE OF SERVICE

I hereby certify that the original and 10 copies of ’Rgsponse to Motion for Procedural Order and
Request for an Expedited Ruling were filed this & ~“day of December, 2000, with:

Arizona Corporation Commission
Docket Control — Utilities Division
1200 West Washington Street
Phoenix, AZ 85007

P
and that a copy of the foregoing was hand-delivered, this 7_[i day of December, 2000, to the

following:

Carl J. Kunasek

Chairman

Arizona Corporation Commission
1200 West Washington Street
Phoenix, AZ 85007

James M. Irvin, Commissioner
Arizona Corporation Commission
1200 West Washington Street
Phoenix, AZ 85007

William A. Mundell
Commissioner

Arizona Corporation Commission
1200 West Washington Street
Phoenix, AZ 85007

Maureen A. Scott

Legal Division

Arizona Corporation Commission
1200 West Washington Street
Phoenix, AZ 85007

Timothy Berg

Fennemore Craig, P.C.

3003 North Central Ave., #2600
Phoenix, AZ 85012

Jerry Porter

Arizona Corporation Commission
1200 West Washington Street
Phoenix, AZ 85007

Patrick Black

Arizona Corporation Commission
1200 West Washington Street
Phoenix, AZ 85007

Hercules Alexander Dellas
Arizona Corporation Commission
1200 West Washington Street
Phoenix, AZ 85007

Deborah Scott

Utilities Division Director
Arizona Corporation Commission
1200 West Washington Street
Phoenix, AZ 85007

and that a copy of the foregoing was sent via United States Mail, postage prepaid, this ﬁday of
December, 2000, to the following:

,

-7 -




Jane L. Rodda

Chief Administrative Law Judge
Arizona Corporation Commission
Hearing Division

400 West Congress St.

Tucson, AZ 85701

Darren S. Weingard

Natalie D. Wales

Sprint Communications Company L.P.
1850 Gateway Drive, 7" Floor

San Mateo, CA 94404-2467

Raymond S. Heyman

Roshka Heyman & DeWulf

Two Arizona Center

400 North Fifth Street, Suite 1000
Phoenix, AZ 85004

Richard Lee

Snavely, King & Majoros
O’Connor & Lee, Inc.

1220 L Street N.W., Suite 410
Washington, D.C. 20005

Thomas F. Dixon

MCI Telecommunications
707 17" Street, Suite 3900
Denver, CO 80202

Craig Marks

Citizens Utilities Company

2901 N. Central Ave., Suite 1660
Phoenix, AZ 85012

Jeffrey W. Crockett

Snell & Wilmer

One Arizona Center
Phoenix, AZ 85004-0001

Scott S. Wakefield

RUCO

2828 North Central Avenue
Suite 1200

Phoenix, AZ 85004

Steven J. Duffy

Ridge & Isaacson, P.C.
3101 North Central Avenue
Suite 432

Phoenix, AZ 85012

Peter Q. Nyce, Jr.

General Attorney, Regulatory Law
Office

U.S. Army Legal Services Agency
Department of the Army

901 North Stuart Street, Suite 700

Arlington, VA 22203-1837

Thomas H. Campbell
Lewis and Roca

40 North Central Avenue
Phoenix, AZ 85004

Diane Bacon

Communications Workers of America
5818 North 7™ Street, Suite 206
Phoenix, AZ 85014-5811

J.E. & B.V. McGillivray
300 South McCormick
Prescott, AZ 86303




Douglas Hsiao
Rhythms Links, Inc.
6933 Revere Parkway
Englewood, CO 80112

Albert Sterman

Arizona Consumers Council
2849 East 8™ Street

Tucson, AZ 85716

Mark N. Rogers

Excell Agent Services, L.L.C.
2175 W. 14" Street

Tempe, AZ 85281

Chuck Turner

Town of Gila Bend
P.O.Box A

644 W. Pima Street

Gila Bend, AZ 85337-0019

Cspreis [z

358277 O

Jim Scheltema

Blumenfeld & Cohen

1625 Massachusetts Ave., N.W.
Suite 300

Washington, D.C. 20036

Martin A. Aronson

William D. Cleaveland

Morrill & Aronson, P.L.C.

One East Camelback, Suite 340
Phoenix, AZ 85012-1648

Jon Poston
6733 East Dale Lane
Cave Creek, AZ 85331

Mary Steele

Davis Wright Tremaine, LLP
2600 Century Square

1505 4™ Avenue

Seattle, WA 98101-1688




