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FENNEMORE CRAIG 
A PROfES810NAL CORPORATlO 

PHOENIX 

7' 7 S E I V E D 

IARL J. KUNASEK 
Chairman 

JAMES M. IRVIN 
Commissioner 

Commissioner 
JILLIAM MUNDELL 

IN THE MATTER OF THE APPL NO. T-01051B-99-0105 
IF U S WEST COMMUNICATIONS, INC., 
i COLORADO CORPORATION, FOR A 
IEARING TO DETERMINE THE EARNINGS 
IF THE COMPANY, THE FAIR VALUE OF 
CHE COMPANY FOR RATEMAKING 
WRPOSES, TO FIX A JUST AND 
ZEASONABLE RATE OF RETURN THEREON 
DID TO APPROVE RATE SCHEDULES 
IESIGNED TO DEVELOP SUCH RETURN. 

REPLY IN SUPPORT OF U S 
WEST'S MOTION TO EXCLUDE 
PARTICIPATION OF KLAYTON 
FOSTER FENNELL 

0 

The Arizona Corporation Commission ("Commission") must grant 

iT&T employee, Klayton Foster Fennell ("Fennell"), from reviewing 

iroprietary documents or acting as an expert in this proceeding. 

?ennell cannot serve in a confidential and fiduciary capacity on 

30th sides of the same case. 

The issues raised in U S WEST'S motion are sufficiently 

serious to fall outside the short deadline for objections imposed 

3y the Protective Agreement. Additionally, U S WEST attempted to 

informally resolve this matter with AT&T during July 1999 and 

received assurances from AT&T that U S WEST had an extension to 

object to proposed witnesses under the Protective Agreement. U S 

WEST filed its Motion to Exclude Klayton Fennell on July 22, 

1999, within the extension granted by AT&T. 
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As a Docket Manager, Fennell was involved in the original 

strategic planning of the 1999 rate case. See Smart Industries 

Corp. v. Superior Court, 179 Adz. 141, 143, 876 P.2d 1176, 1178 

(App. 1994) (paralegal's participation included "strategic 

planning for a cooperative defense"). Additionally, he has 

extensive knowledge about U S WEST's corporate policies and 

strategies in Arizona, including direct involvement in the 271 

Proceeding. Fennell's claim that his "participation in this 

docket does not compromise [his] continuing duty to U S WEST" 

proves nothing. Fennell cannot guarantee that he will not use 

the proprietary and confidential information he gained during his 

employment with U S WEST for the benefit of AT&T in the rate 

case. Under the conflict rules, disqualification is mandated; a 

former employer or \'client" is not required to rely on such 

guarantees. 

U S WEST does not seek an order excluding Fennell "from all 

case related work at AT&T." (Response at 5)  . U S WEST does 

contend, however, that Fennell has a per se conflict with working 

for both U S WEST and AT&T in fiduciary capacities when those 

entities are in litigation and Fennell is directly involved in 

the litigation. Fennell cannot review and analyze U S WEST's 

proprietary information and testify adverse to U S WEST when, by 

virtue of his employment with U S WEST as a Docket Manager, he 

owes a fiduciary duty to U S WEST. 

For all the foregoing reasons, U S WEST respectfully 

respects that the Commission enter an order, excluding Klayton 
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A PROFESSIONAL CORPORATION 

PHOENIX 

Foster Fennel1 from reviewing proprietary documents or acting as 

an expert in this proceeding. 

DATED this gth day of August, 1999. 

U S WEST COMMUNICATIONS, INC. 
Law Department 
Thomas Dethlefs 

and 

FENNEMORE CRAIG 

BY 
Ti 
Theresa Dwyer 
3003 N. Central Avenue, Suite 

Phoenix, Arizona 85012-2913 
Attorneys for U S West 

Communications, Inc. 

2600 

ORIGINAL and 10 copies of the 
foregoing hand-delivered for 
filing this gth day of 
August, 1999, to: 

Docket Control 
ARIZONA CORPORATION COMMISSION 
1200 West Washington 
Phoenix, Arizona 85007 

COPY of the foregoing hand-delivered 
this gth day of August, 1999, to: 

Maureen Scott 
ARIZONA CORPORATION COMMISSION 
Legal Division 
1200 West Washington 
Phoenix, Arizona 85007 
Ray Williamson 
Director, Utilities Division 
ARIZONA CORPORATION COMMISSION 
1200 West Washington 
Phoenix, Arizona 85007 
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Jerry L. Rudibaugh, Chief Hearing Officer 
Hearing Division 
Arizona Corporation Commission 
1200 W. Washington 
Phoenix, AZ 85007 

COPY of the foregoing mailed 
this gth day of August, 1999, to: 

Scott S. Wakefield, Chief Counsel 
Residential Utility Consumer Office 
2828 N. Central Ave., Suite 1200 
Phoenix, AZ 85004-1022 

Donald A. Low, Senior Attorney 
Sprint Communications Company, L.P. 
8140 Ward Parkway - 5E 
Kansas City, MO 64114 

Steven J. Duffy 
Ridge & Isaacson, P.C. 
3101 N. Central Ave., Suite 432 
Phoenix, AZ 85012 

Raymond S. Heyman 
Randall H. Warner 
Roshka Heyman & DeWulf 
Two Arizona Center 
400 N. Fifth St., Suite 1000 
Phoenix, AZ 85004 

Peter Q. Nyce, Jr. 
General Attorney, Regulatory Law Office 
U . S .  Army Legal Services Agency 
Department of the Army 
901 N. Stuart St., Suite 700 
Arlington, VA 22203-1837 

Richard Lee 
Snavely, King, Majoros, O’Connor & Lee, Inc. 
1220 L St., N.W., Suite 410 
Washington, D.C. 20005 
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Thomas F. Dixon 
MCI WorldCom 
707  17th St. , Suite 3900 
Denver, CO 80202 

Thomas H. Campbell 
Lewis & Roca 
40 N. Central Ave. 
Phoenix, AZ 85004 

Richard S. Wolters 
AT&T 
1875  Lawrence St., Suite 1575  
Denver, CO 80202 

Mary B. Tribby 
At &T 
1 8 5 7  Lawrence St., Ste. 1575  
Denver, CO 80202 

Charles R. Miller 
AT&T 
2800 North Central Avenue, Su 
Phoenix, AZ 85004 

Patricia VanMidde 
AT &T 
2800 N. Central, Room 828 
Phoenix, AZ 85004 

te 828 

Diane Bacon, Legislative Director 
Communications Workers of America 
Arizona State Council 
5818 N. 7th St. , Suite 206 
Phoenix, AZ 8 5 0 1 4 - 5 8 1 1  

Thomas H. Campbell 
LEWIS AND ROCA 
40 N. Central Avenue 
Phoenix, Arizona 85004 
Frank Paganelli, Esq. 
Blumenfeld and Cohen 
1615  M Street, Suite 700 
Washington, D.C. 20036 
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Lex J. Smith 
Michael W. Patten 
BROWN & BAIN, P.A. 
2901 North Central Avenue, Suite 2000 
Phoenix, Arizona 85001-0400 

Deborah R. Scott 
Citizens Utilities Company 
2901 N. Central Ave., Suite 1660 
Phoenix, AZ 85012 

Jeffrey Crockett 
Snell & Wilmer 
One Arizona Center 
Phoenix, AZ 85004-0001 

J.E. McGillivray 
300 S. McCormick 
Prescott, AZ 86303 

Jon Poston 
Arizonians for Competition in Telephone Service 
6733 East Dale Lane 
Cave Creek, AZ 85331 
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