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11 Staff of the Utilities Division (“Staff’) of the Arizona Corporation Commission

12| (“Commission”) submits its additional supplemental response to the Arizona Utility Group’s
13| (“AUG’s”) comments. Staff does support amending the proposed rule on bedding and shading to
14|| allow more flexibility in addressing steel pipe. But Staff does not support the alternative
15|| language proposed by Southwest Gas Corporation (“SWG”). Rather, Staff would support the
16|| amended language proposed by UniSource Gas, Inc. (“UNS Gas”) Staff supports language
17| further defining the term ‘failure’ within the labotatory testing subsections. Finally, this pleading
18] will indicate why the changes proposed here are not substantial changes and why a supplemental
19]| notice is not necessary.

2011 A. SWG’s comments on Staff Response to Comments from SWG on the Laboratory

21 Testing.
22 SWG filed its written comments August 2, 2004, criticizing the proposed laboratory

23| testing rules. But Staff cannot support the proposals from SWG. Staff does support the
24| comments 0 f UNS Gas, w hich further s pecifies and d elineates the kinds o fremovals that are
25|l subject to the proposed laboratory testing subsections. Staff believes UNS Gas comments address
26]| the concerns aired during the July 19, 2004, public comment hearing.

27 SWG, in its August 2, 2004, filing gave several different legal arguments as to why the

28|| proposed laboratory rules, as initially proposed should not be adopted. The issues are legitimate
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issues, and analyzing them is important. It is the intent of Staff to fully describe all of those
points here. Even so, Staff does not agree with SWG’s conclusions about the laboratory testing
rules.

1. OPS will not be an operator if the laboratory testing rules are approved.

The proposed laboratory testing rules do not make OPS an operator. An operator is
defined in the federal rules as being “a person who engages in the transportation of gas.”! These
federal rules were adopted in Arizona via A.A.C. R14-5-202.B. Neither OPS, nor Staff will be
engaged in the transportation of gas. Staff regulates gas transportation, period. Just because OPS
is taking a stricter stand over the selection of a laboratory to examine a failed section of pipeline
does not thrust it into the realm of being an operator.

SWG also impresses upon the Commission that these proposed laboratory testing rules
will render the state incompatible with the federal rules. Specifically, the proposed laboratory
testing rules will be incompatible with 49 CFR 192.617, which states “Each operator shall
establish procedures for analyzing accidents and failures, including the selection of samples of
the failed facility or equipment for laboratory examination, where appropriate, for the purpose of
determining the causes of the failure and minimizing the possibility of a recurrence.” But the two
provisions do not conflict with each other. SWG must still establish procedures, only now SWG
must work within the framework of the proposed laboratory testing rules for intrastate pipelines.
Those procedures can incorporate the laboratory testing rules. Two statutes dealing with the same
subject matter should be construed in harmony so as to give force and effect to each® . The same
principle should be applied to these two regulations, in light of the public safety interests at stake.
Staff believes the two regulations can be read in harmony and the laboratory testing rules should

not be denied for this reason.

149 CFR § 192.3.
? State Land Dept. v. Tucson Rock and Sand Company, 107 Ariz. 74, 481 P.2d 867 (1971).
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1 2. Absolute Immunity may apply; even if it does not apply, proving liability of
2|| the Commission will be difficult at best.

3 The law of government immunity against lawsuits has evolved in Arizona over the years’.

BN

In the modern day, immunity is considered the exception and not the rule. Even so, the courts in

Arizona have recognized that immunity still exists in certain circumstances, especially when

dismissing immunity would hamper important governmental objectives from b eing achieved*.
Absolute i mmunity will only apply when the government is p erforming 1 egislative or judicial

functions, or administrative functions involving fundamental governmental policy’. Fundamental

N 0 N1 N W

governmental policy usually involves considerable discretion and weighing of alternatives before
10| proceeding with one course of action’. Those functions which are routine and day-to-day
11}{ functions involving limited or no discretion are considered to be operational and are not cloaked
12| with the protection of immunity’. An example would be the difference between the decision to
13| require certification of teachers, where absolute immunity applies, and the decision to certificate
14| an individual teacher®. While the former is described as a policy decision, the latter is
15| characterized as implementation of that policy, and is not protected with absolute immunity’.

16 The purpose of these laboratory testing rules is for the public health and safety. The
17| decision to require independent laboratory testing and for OPS to choose the lab(s) for testing
18| involve considerable thought and discretion. It is fundamental governmental policy to approve of
19| these laboratory testing rules. The Commission, if it promulgates these rules, is protected by
20|l absolute immunity.

21 Whether immunity applies to the implementation of the rules fequires more
22| comprehensive analysis, because whether absolute immunity applies is not clear-cut. But OPS’

23

> See Clouse v. State, 199 Ariz. 196, 16 P.3d 757, (2001).
241 *Clouse, 199 Ariz. at 202, 16 P.2d at 763;
25 >ARS. § 12-820.01. Fidelity Security Life Insurance Co., v. State, 191 Ariz. 222, 225, 954 P.2d
580, 583 (1998).
26 :Id.

See Warrington v. Tempe Elementary School District, 187 Ariz. 249, 252-53, 928 P.2d 673,
27} 676-77 (App. Div. 1 1996).
)8 zDoe ex. rel. Doe v. State, 200 Ariz. 174, 24 P.3d 1269 (2001).

Id.,at 177,24 P.3d at 1272.
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implementation is hardly a routine, daily matter. This is different than simply certifying a
teacher, or placing a stop sign for school buses. Choosing a laboratory and choosing what types
of tests to perform will be a matter of considerable discretion, depending on the type of incident.
The determination of what types of laboratory testing should be done is comparable to the
decision of constructing a p articular building that is d escribed in the Fidelity case as being a
policy decision entitled to immunity'®. The lab test rules do not involve routine, day-to-day, and
nondiscretionary implementation of policy matters. The decision to send a removed portion of
pipeline to a laboratory — as well as the determination of the number and types of tests — is a key
decision to determine the root causes of a serious incident to better protect and preserve the
public safety. Even so, the question of to choose the number and types of laboratory testing — as
well as the laboratory itself — may not be viewed as fundamental governmental policy. But
absolute immunity is only part of the story.

Showing liability involves more than just a determination of whether absolute immunity

applies. Even if absolute immunity does not apply, any party would have to show that the duty of

the Commission was breached when OPS chose a particular lab, or when the number and types
of testing was inappropriate. None of the cases cited above held that the government entity is
liable; rather, those cases reversed rulings in favor of the state because it was not shown that
absolute immunity automatically applies''. The case, Allied Signal Inc. v. City of Phoenix,
further illustrates this point'>. The federal court, interpreting Arizona’s absolute immunity
statute, held that the negligence lawsuit by the plaintiff, a sprinkler company, against the city for
providing bad water should not have been dismissed because of the narrow scope of immunity.
But the court stated that it was not making any determinations that the city was negligent, only |

that it was unable to state that the plaintiffs could not prove negligence:

We do not, of course mean to imply that the City or one of its employees was
guilty of this or any other negligent act in implementing its water disinfection
policy. Our intent is merely to illustrate that, on its face, AlliedSignal’s complaint

'° Fidelity, at 225, 954 P.2d at 583.

" Warrington, at 253, 928 P.2d at 677, Fidelity, at 227, 954 P.2d at 585; Doe, at 178, 24 P.3d at
1273.
12182 F.3d 692 (9" Cir. 1999).

SALEGALVGELLMAN\PLEADING\04-0169 ADDTNL SPPLMNTL RSPNS 2 AUG.DOC




Page 5 Docket No. RG-00000A-04-0169

suggests the existence of negligence by the City in delivering the tainted water

1 and, given the narrow scope of governmental immunity in Arizona, if
AlliedSignal can produce such evidence showing such negligence it may be able
2 to prevail on its claim".

3|l Any person suing the Commission because of laboratory testing would have to show a breach of

4| a duty to prove negligence. If OPS personnel use proper discretion in selecting the number and

5|| types of tests, including consultation with the operator, and if OPS personnel select a laboratory
6l in accordancé with the proposed laboratory testing rules, then proving a breach of a duty will be
71 difficult at best.

8 Even when a breach is proven, to show a breach was the proximate causation of damages
9|l will be still another hurdle. Damages will also have to be shown to be caused by the OPS’
10}] selection of a laboratory and/or the number and types of tests. Since damages will more likely be
11|l theresult of the operation of the pipeline, and since OPS, as described above, will not be an
12|l operator, one is hard-pressed to concoct a scenario of how OPS’ selection of a lab is the
13|l proximate cause of any damages. No amount of creative lawyering will create something out of
14| nothing. Furthermore, qualified immunity could apply, where a showing of gross negligence or
15]| recklessness would be required per A.R.S. § 12-820.02, even if absolute immunity does not.
16|| Finally, Staff of this Commission makes many decisions implementing Commission policy
17| where absolute immunity does not apply. Yet, those decisions are made to protect and ensure the
18]| public interest. T his C ommission s hould m ake the d ecision on the 1aboratory t esting rules on
19| whether it would advance the public safety and not be paralyzed by the possibility of liability.
20|l Staff believes the benefits of these laboratory testing rules still outweigh the costs.

21 3. Suppression of evidence is appropriate only in circumstances where bad faith
22| can be shown.

23 Evidence of laboratory test results may be suppressed, but only under certain limited
24|l circumstances. Issues concerning destruction of evidence and appropriate sanctions should be
25| decided on a case-by-case basis, considering all relevant factors!®. This issue implicates the
26]| spoliation of evidence doctrine that is discussed in several cases in other jurisdictions, which is

27

B Id. at 696.

28\ 14 50070 v. Fred Carries Contracts, Inc., 191 Ariz. 247,955 P.2d 3 (App. Div. 2 1997).
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1{| that an adverse inference may only be drawn when intentional conduct causes the destruction or

15 In Arizona criminal cases, when evidence that

2|l evidence or the failure to preserve evidence
3| might have aided the defendant is lost or destroyed, a court may instruct a jury that an inference
4{l may be drawn that the lost evidence could be unfavorable to the state'®. But the testing done by
5|| the state is not suppressed and unless it is shown that the state acted in bad faith, there is no

denial of due process”. So, even prosecutors, when evidence is not intentionally destroyed, are

6

7| permitted to introduce lab results of destroyed evidence. Similarly, in certain civil proceedings,
8|| the state’s failure to preserve a sample so that the adverse party can conduct testing on its own is
9} not a due process violation and the lab results may be admitted'®.

10 It is hard to see how lab test results from an independent laboratory — which is not OPS’ |
11{| laboratory — would be suppressed even if destructive laboratory testing occurs. So long as some
12|l of the removed portion of pipeline is preserved so that other parties can conduct testing, there is

13|| no prejudice or denial of due process. Since other portions of a pipeline involved in an incident

14]} can be removed, the issue becomes more remote. Suppressing evidence is a radical remedy that
15|| only should occur in very egregious situations. And SWG fails to show how the laboratory
16| testing rules themselves contribute to the suppression of evidence. Simply by not ordering
17)] destructive testing until all parties have a chance to address that issue remedies any due process
18] concerns. The independence of laboratory testing enhances the credibility of those results. Just
19| because suppression is a possible remedy does not mean it is probable. Only in rare
20|l circumstances should evidence be suppressed.  Thus, the Commission should not fear in
21|l approving these rules just because of the remote possibility that a scenario may arise where the
22| lab results could be suppressed.

23 4. No inappropriate cost-shifting is occurring.

24 SWG relies on cases that are irrelevant to pipeline safety regulation because those cases

25|| discuss the C ommission’s c onstitutional authority t o regulate p ublic s ervice ¢ orporations. B y

26
" Hodge v. Wal-mart Stores, Inc., 360 F.3d 446 (4™ Cir. 2004)

27|| '®See State v. Youngblood, 173 Ariz. 502, 506, 844 P.2d 1152, 1157 (1993).
’g ' 1d. at 504-05, 844 P.2d at 1153-54.
' See Werner v. Prins, 168 Ariz. 271, 812 P.2d 1089 (App. Div. 1 1991).
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1| contrast, pipeline safety regulation stems from A.R.S. § 40-441 and was granted by the
211 legislature. So, the requirement is not a violation of Arizona law.

3 Furthermore, the characterization of this “cost-shifting” as punitive is not accurate. The
4|| fact is that operators pay for the testing currently and regulators can make operators pay to
5|1 perform certain functions and incur certain costs. For instance, there are federal processes, when
the National Environmental Policy Act and an Environmental Impact Statement is required,

where an entity might pay for analyses even though federal agencies select the consultant doing

the analyses and when those federal agencies dictate types of analyses conducted. That process is

O e 3 DN

hardly punitive but a legitimate exercise of government power, regardless of the outcome.
10} Furthermore, laboratory testing is often done before any report is issued and before any adversary
11|| administrative proceeding commences. Nothing precludes SWG or any other operator from
12| having its own testing done and proffering evidence and testimony from its testing. Since
13| requiring the operator to pay costs for laboratory testing is not a penalty, A.R.S. § 40-442 is not
14|| implicated.

15 S. Ultimately, the Commission should support the laboratory testing rules
16 becéuse the benefits significantly outweigh the risks.

17 Staff supports UNS Gas’ proposal because it largely achieves the appropriate narrowing
18| of the laboratory testing rules. Its proposal does not sacrifice the public interest. By contrast,
19| SWG’s proposal weakens the purpose of ensuring independent laboratory testing in order to best
20| ensure the public safety of customers and citizens in Arizona. SWG raises many arguments, some
21|l more valid than others, but all of those arguments do not fairly describe the potential risks of the
22|l laboratory testing rules. These rules, as all rules, are not without some risk, but that risk must be
23|l measured with the benefit of preserving the public safety. Staff believes these rules accomplish
24| that benefit. The Commission should only not approve these laboratory testing rules if it finds
25|| that the benefits do not outweigh the costs, after those costs have been fully explained. Staff
26|l believes it has done that here.

27
28

SALEGALVGELLMANPLEADING\04-0169 ADDTNL SPPLMNTL RSPNS 2 AUG.DOC 7




E— R, |
Page 8 Docket No. RG-00000A-04-0169
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B. Staff proposes amending R14-5-202(0) in light of comments submitted by AUG and
‘ 2l ElPaso

3 Staff understands the comments of AUG and El Paso and believes modification of the
4|| proposed rule is reasonable. Staff does believe that their concerns are legitimate and that the rule
5] canbe modified to their favor while also ensuring that steel pipe coatings are protected from

6|l damage. Staff would propose that the proposed regulation, R14-5-202(0), be modified to read as
7

follows:

8 Operators of an intrastate pipeline transporting natural gas, er other gas_or
hazardous liquid, pipeline-system that construct an underground pipeline system

9 using plastic pipe, will bury the installed pipe with a minimum of 6 inches of
sandy type soil surrounding the pipe for bedding and shading, free of any rock or

10 debris, unless otherwise protected and approved by the Office of Pipeline Safety.
Steel pipe shall be installed with bedding and shading, free of any debris or

11 materials injurious to the pipe coating, unless otherwise protected and approved

by the Office of Pipeline Safety.

12
13| Also, since R14-5-205(I) addresses bedding and shading for master meter system operators, Staff
14]| would now propose that the additional sentence addressing steel pipe separately from plastic pipe

15f| be included as follows:

16 Operators of a master meter system that construct an underground pipeline using
plastic pipe, will bury the installed pipe with a minimum of 6 inches of sandy type
17 soil surrounding the pipe for bedding and shading, free of any rock or debris,
unless otherwise protected and approved by the Office of Pipeline Safety. Steel
18 pipe shall be installed with bedding and shading. free of any debris or materials
injurious to the pipe coating, unless otherwise protected and approved by the
19 Office of Pipeline Safety.
20 '
C. Since these changes are not substantial, there is no need to provide supplemental
21
notice or to start the process from scratch.
22
23 ARS. § 41-1025(B) dictates whether a variance from the proposed rules is substantial,

24|l requiring supplemental notice and additional public comment per AR.S. § 41-1022(E). To

25|| determine whether a change from the proposed rule is substantial, the following three criteria are

26| used:
27 e The extent to which all persons affected by the rule should have understood that
| - the published proposed rule would affect their interests.
|
SALEGALNGELLMAN\PLEADING\04-0169 ADDTNL SPPLMNTL RSPNS 2 AUG.DOC 8
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1 e The extent to which the subject matter of the rule or the issues determined by that
rule are different from the subject matter or issues involved in the published

2 proposed rule.

3 e The extent to which the effects of the rule differ from the effects of the published
A proposed rule if it had been made instead".

5|| Here, the published proposed rules are those that w ere noticed in the Arizona A dministrative
6[f Register on June 4, 2004. The rules would be those ultimately submitted for review after
7\ approval by the Commission. .

8 Staff submits that, using the statutory criteria above, the changes proposed here are not
9|l substantial. The same parties are being affected: intrastate pipeline operators and master meter

10|| system operators. The changes incorporated here do not expand to encompass other persons or
11) entities. The subject matter, bedding and shading of pipelines and laboratory testing, was
12|l introduced in the published proposed rules. No new subject matter is being introduced by the
13}l incorporated changes to the published proposed rules. Furthermore, for bedding and shading, the
14| effect of the rules is still the same: to ensure steel pipelines are free from debris that may damage
15| the coating. The changes provide for more flexibility in how that is achieved for steel piping. For
16| laboratory testing, the definition of failure was refined and narrowed to make it clear that the
17| intent of these subsections was that the laboratory testing subsections to apply in certain cases.
18|l But the intent of the laboratory testing subsections has not changed with the additional changes
19|l incorporated here. Thus, Staff does not believe the changes proposed here are substantial in the
20|l sense that they require additional notice and hearings before proceeding to an open meeting for
21|f Commission approval.

22| D. Conclusion

23 Staff supports amending the rules to incorporate most of the comments provided. But
24) Staff does not support SWG’s proposed amendments to the rules. Staff believes UNS Gas’
25| amendments on the laboratory testing rules achieve the goals of appropriately scoping what types
26| of failures would mandate OPS notification and the d etermination by OPS o fthe 1ab testing.
27| Staff also believes El Paso’s and AUG’s comments on amending R14-5-202(0) are appropriate
28

19 See AR.S. § 41-1025(B).
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and should be adopted for intrastate gas operators and master meter system operators. Finally,

because the proposed amendments are not substantial changes, requiring supplemental notice and

additional hearings is not necessary. Staff recommends the Commission adopt the proposed

Pipeline Safety Rules, as amended by Staff in this pleading and in its past pleadings.
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