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IN THE MATTER OF THE APPLICATIONS ) 
OF H20, INC. AND JOHNSON UTILITIES ) DOCKET NOS. W-02234A-00-0371 
COMPANY FOR AN EXTENSION OF ) WS-02987A-99-0583 
THEIR CERTIFICATES OF CONVENIENCE ) 

IN THE MATTER OF THE APPLICATION ) 
OF JOHNSON UTILITIES, L.L.C., DBA ) DOCKET NO. WS-02987A-00-0618 
JOHNSON UTILITIES COMPANY, FOR AN ) 
EXTENSION OF ITS CERTIFICATE OF 1 
CONVENIENCE AND NECESSITY TO 1 
PROVIDE WATER AND WASTEWATER ) 
SERVICE TO THE PUBLIC IN THE ) 
DESCRIBED AREA IN PINAL COUNTY, ) 
ARIZONA. 1 
IN THE MATTER OF THE APPLICATION ) DOCKET NO. W-02859A-00-0774 
OF DIVERSIFIED WATER UTILITIES, INC. 
TO EXTEND ITS CERTIFICATE OF ) 
CONVENIENCE AND NECESSITY. 1 
IN THE MATTER OF THE APPLICATION ) DOCKET NO. W-01395A-00-0784 

EXTEND ITS CERTIFICATE OF 1 
CONVENIENCE AND NECESSITY. ) 

AND NECESSITY. 1 

) 

OF QUEEN CREEK WATER COMPANY TO ) 

DIVERSIFIED WATER UTILITIES, INC.’S 
SUPPLEMENT TO STAFF’S MAY 17,2004 REPORT ON JOHNSON 

UTILITIES, L.L.C. dba JOHNSON UTILITIES COMPANY PURSUANT TO 
DECISION NO. 65840 

Diversified Water Utilities, Inc. (“Diversified”), provides this supplement 

to the May 17, 2004 Report filed by the Utilities Division’ Staff on Johnson Utilities, 

L.L.C., dba Johnson Utilities Company (“JUC”). The purpose of this Supplement is to 

supply information not discussed by Staff and which Diversified believes are important to 
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the regulatory authority of the Commission and, if considered, will warrant issuance of an 

Order to Show Cause against JUC. 

I. AN ORDER TO SHOW CAUSE IS APPROPRIATE TO 
EXAMINE THE LEGALITY OF JUC EXPANDING ITS 
SERVICE TERRITORY BY AGREEMENT WITHOUT 
SECURING NECESSARY COMMISSION APPROVALS 

JUC has been utilizing county improvement districts to expand its service 

territory while avoiding securing a certificate of convenience and necessity or 

Commission authorization of its rates and charges. .lUC first requests the landowners to 

petition the County Board of Supervisors to form a district. JUL will testifl in favor of 

the district and publicly commit to provide utility service to the area in question. Once the 

district is formed, a long-term (e.g., 30 years) “management agreement” between the 

district and JUC is executed, whereby JUC agrees to construct, own and operate the water 

delivery system for the district and provide water service to the district. See, Water 

Service and Management Agreement dated July 11, 2001 and attached hereto as Exhibit 

A. The district is a sham to enable JUC to expand its service area without first securing 

the requisite Commission approvals. 

Diversified respecthlly suggests that a public service corporation’s 

agreement to construct a plant and provide utility service without first securing a 

certificate and Commission approval of its rates and charges to be imposed by JUC 

violates A.R.S. $5  40-281 et seq. (requiring certificates as a requisite to a public service 

corporation constructing plant) and A.R.S. $ 40-25 l(requiring Commission approval of a 

utilities rates and charges after hearing). Staff did not examine these violations. 

Diversified believes the violations warrant issuance of an Order to Show Cause by the 

Commission and, after hearing, entry of an order precluding JUC from performing under 

the existing agreements and from executing any future agreements of this nature. 

JUC first utilized this technique in the above-captioned matter to avoid the 

Commission Staffs recommendation that Diversified’s certificate be extended over an 
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area JUC desired to serve. The Skyline Domestic Water Improvement District was 

formed just twenty-four hours before commencement of the Commission’s certification 

hearing. A few months later, the Pinal County Board of Supervisors approved a 30-year 

management agreement between the district and JUC. See Exhibit A, attached hereto.’ 

Diversified is informed and therefore believes that JUC has used this same procedure on 

one or more additional occasions. 

11. AN ORDER TO SHOW CAUSE IS APPROPRIATE TO 
EXAMINE WHETHER JUC IMPROPERLY INTERFERED 
WITH DIVERSIFIED’S EFFORTS TO SECURE A NEW 
WELL 

Diversified filed an eminent domain action in 2002 to secure a much 

needed well and well site to serve its growing customer base. The well is located in 

Diversified’s certificated area and satisfies both Diversified’s growing demand and 

provides the operational redundancy otherwise lacking in Diversified’s one well system. 

In 2000, Diversified had previously reached an understanding on the purchase of this well 

with its owners. However, JUC then interfered with the transaction and the owners 

refused to negotiate further with Diversified. This action, together with others, resulted 

in Diversified requesting and receiving a Temporary Order from the Commission’s 

Hearing Division enjoining JUC from extending its facilities or service into the area 

encompassed by Diversified’s certificate. See, Exhibit C attached hereto? Subsequently, 

JUC made an appearance in the condemnation action in opposition to the acquisition 

based upon false claims delaying Diversified’s condemnation proceeding. JUC claimed 

to have a pre-existing contract to purchase the well and argued that the well would be 

1 On March 3 1 and May 5,2004, the Pinal County Board of Supervisors, after three years of 
litigation, declared the Resolution, the District and actions taken in furtherance thereof, void ab 
initio and of no force and effect. See, Exhibit B attached hereto. 

proceeding was completed and later due to the litigation challenging the Skyline Domestic 
Water Improvement District. Diversified respectfully suggests that the well issue is better 
considered with the other issues raised herein. 

2 The Hearing Division stayed further action on the Complaint first until the certification 
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used “as the primary water source for the Skyline Domestic Water Improvement 

District.” The well was located in Diversified’s exclusive certificated territory and not 

within the boundaries of the District. JUC’s efforts were without merit and Pinal County, 

acting as the Skyline Domestic Water Improvement District, took over opposition to 

Diversified acquisition of the well. This action violates both A.R.S. §40-281(A) 

(prohibiting construction of plant without a certificate), and A.R.S. $40- 

28 1 (B)(prohibiting interference with another public service corporation’s existing 

system). 

111. AN ORDER TO SHOW CAUSE IS APPROPRIATE TO 
EXAMINE WHETHER THE PAMWENT OF JUC’S FINES 
BY DEVELOPERS WAS IN THE PUBLIC INTEREST. 

During the open meeting deliberations leading to the adoption of Decision 

No. 65840, it was disclosed that developers served by JUC paid the Eighty Thousand 

Dollars ($80,000) in fines imposed on JUC by the Arizona Department of Environmental 

Quality. At the time this penalty was imposed, it was the highest penalty assessed by 

ADEQ for water quality violations. 

The purpose of imposing a financial penalty against a violator is to place a 

consequence against that violator for failure to adhere to the mandatory rules. Allowing 

JUC to transfer the penalty obligations to others significantly undermines the purpose and 

impact of the penalty. Moreover, to permit utilities offering monopoly services to cause 

its regulatory penalties to be paid by those receiving that service is improper and would 

be subject to enormous abuse and undue pressures. Common sense and the need to 

protect the public mandate a full investigation of the circumstances surrounding the 

payment of JUC’s penalties by others and the rejection of any “voluntary” payments of 

3 Within days of Diversified being notified that Pinal County would be intervening and opposing 
Diversified, George Johnson, the president of JUC made a sizeable transfer of value to the 
family of the Pinal County Manager Stanley Grifis as evidenced by Exhibit D, attached 
hereto. 
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JUC’s penalties by others. The only possible basis for such action is a breach of 

contractual obligations by a customer that lead to the violation resulting in the penalty. 

An order to show cause is appropriate to examine whether there was a legitimate basis for 

any third party payments of penalties made on behalf of JUC. 

ACCORDINGLY, Diversified respectfully supplements the Staff Report 

dated May 17, 2004 and requests the Commission to issue its Order to Show Cause on 

the topics set forth above. 

Respectfully submitted this 22nd  day of July ,2004. 

DIVERSIFIED WATER UTILITIES, INC. 

/- 

Scott W. Gray, Presided. 
2850 E. Camelback Rd., Ste. 200 
Phoenix, AZ 85016 
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PROOF OF SERVICE AND 
CERTIFICATE OF MAILING 

I hereby certify that on this a day of , 2004, I caused the 
Foregoing document to be served on the Arizona Corporation Commission by hand-delivering the 
xiginal and twenty-one (2 1) copiesof said document to: 

J u  1 y 

Docket Control 
Arizona Corporation Commission 
1200 West Washington Street 
Phoenix, Arizona 85007 

With copies of the foregoing mailed and/or hand-delivered t h i s s d a y  of ,JIY 1 y , 2004 
to: 

Marc Stern, Administrative Law Judge 
4rizona Corporation Commission 
1200 West Washington Street 
Phoenix, Arizona 85007 

Christopher Kempley, Chief Counsel 
reena Wolfe 
Legal Division 
4rizona Corporation Commission 
1200 West Washington Street 
Phoenix, Arizona 85007 

Ernest Johnson, Director 
Utilities Division 
4rizona Corporation Commission 
1200 West Washington Street 
Phoenix, Arizona 85007 

lay Shapiro 
Karen E. Errant 
Fennemore Craig 
3003 N. Central Ave., Suite 2600 
Phoenix, Arizona 85012-2913 
4ttorneys for Johnson Utilities Company 

Petra Schadeberg 
Pantano Development Limited Partnership 
3408 North 60th Street 
Phoenix, Arizona 85018-6702 
htervenor 

Charles A. Bischoff 
Jorden & Bischoff 
7272 East Indian School Road, Suite 205 
Scottsdale, Arizona 85251 
Attorneys for Queen Creek Water 

H20  Inc. 
2125 E. 5* Street, Ste208 
Tempe, AZ 85251 

Richard N. Morrison 
Salmon, Lewis & Weldon, P.L.C. 
4444 N. 32nd Street, Ste. 200 
Phoenix, Arizona 8501 8 
Attorneys for LeSuer Investments, et al. 

Kathy Aleman, Manager 
Wolfcor, LLC & Wolfkin Farms 
Southwest Properties, Inc. 
3850 East Baseline Road, Suite 123 
Mesa, Arizona 85206 ’ 

Intervenor 

Dick Maes, Project Manager 
Vistoso Partners, LLC 
1121 West Warner Road Suite 109 
Tempe, Arizona 85284 
Intervenor 
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EXHIBIT A 

COUNTY RECORD& 
L A U R A  D E A N - L Y T L E  

D A T E :  8 7 / 1 9 / 8 1  T I M E :  1 6 $ 9  

F E E  NO: 2 $ g 1 - $ 3 2 6 7 7  

- --- - ._ 

WATER SERVICE, SUPPLY AND MANAGEMENT AGREEMENT 
J 

- -  - 

e, Supply and Management Agreemat (“Agreement”) is made and 
2001, by and between Skyline Domestic Water 
to as“SDWID”), an improvement district organized 

Services Company, Inc., (hereinafter referred to as 
C., an Arizona public service company (hereinafter 

WHEREAS, the Skyline Domestic Wat knt District was organized pursuant 
oundaries established in Pinal to the laws of the Sa te  of Arizona as h&aI&: se 

‘Board of Directors for 
“SDFV?D” and desires to secure a water supply to the Distlirt- ’;s i-~ell k management of the 
water services once in place; and ,- d’ c*. 

WHEREAS, an agreement has been reached with “Johnson ‘! 
“SDWD” and with “Shea Utilities” to manage the water service wi 

t’ *, “ 
NOW, THEREFORE, it is hereby agreed as follows: .* ’ 

1. “Johnson Utilities” shall construct a water delivery system consisting of all water 
Lines, meters, pumps, valves, connections, and storage facilities to supply 
“SDWJD” water fiom “Johnson Utilities” water service system as approved by 
the Pha l  County En,gineer. 

2. “Johnson Utilities” shall provide services through six-inch (6”) or larger meter(s) 
consistent with requirements of Arizona Corporation Commission andor the 
County Planning and Development Services Department, at “Johnson Utilities” 
tariffed rates for these services within their Certificated area. 

3. “Johnson Utilities” shall provide Arizona Department of Environmental Quality 
(ADEQ) approved quantities and quality of water to “SDWID” at mutually agreed 



upon location(s) within “Johnson Utilities” Certificate of Convenience and 
Necessity. 

~ . . . . . 

4. 

5 .  

6. 

No construction costs shall be borne b y  “SDWID.” However, “Shea Services” 
may recoup those costs by charging Hook-Up Fees to be collected from 
“SDWID” Developers or Customers. These fees shall not exceed “Johnson 
Utilities” tariffed rates for these services within their Certificated area 

The v d t c  delivery system including all components and facilities within 
“SG WJZ” shall be constructed within established easements or rights-of-way or 

on Qropccy !eased, purchased, or otherwise set aside for such use. These 
zernmts”~~nal1 provide “Shea Services” access to the “SDWID” system for 

d maintenance. 

manage and coordinate all aspects of performance by 
from this agreement and once constructed, manage 
ing water service to “SDWID” which include the 

6.1 
6.2 

6.3 

6.4 
6.5 

6.6 
6.7 
6.8 

6.9 

6.10 

6.1 1 

6.12 

Conduct all water hasty/ required by all applicable rules and 

ents, including but not 
limited to those for ADEQ, 
Inspect, maintain, r 
Negotiate and prepare all H 
Line Extension A 
“SDWID .” 
Maintain all rec 

R, and Pinal County. 

“SDWID.” 
Provide all customer service functions related to iniiatki; operating, and 
maintaining water services “SDWID” including: takingorders, receiving 
payments, responding to complaints, answering inquiries related to water 
sewices and/or billing; provide on-site meter hook-up, maintenance, water 
shut offs, turn om, as well as any other service functions as deemed 
necessary by “SDWID.” 
Recommend appropriate customer rates to the “SDWID” Board of 
Directors not to exceed “Johnson Utilities” tariffed rates. 
Install meters and collecthefund meter charges set by the Board of 
Directors not to exceed “Johnson Utilities” tariffed rates. 
Read meter, collect bills for water use pursuant to rates established by the 
“SDWID” Board of Directors not to exceed “Johnson Utilities” tariffed 
rates. 

. .. 



7. 

.- . .. .. . . .. 

8. 

9. 

10. 

11. 

12. 

6.13 Pay all expenses and bills of “SDWID” as authorized by the “SWDID” 
Board of Directors. 

“Shea Services” shall fimd all operations of ‘‘SDWID” and retain those portions of 
fees collected on behalf of “SDWID” directly attributable to the operation and 
maintenance expenses. Fees collected which exceed the costs of operation of 
“SDWID” shall be divided equally between “SDWID” and “Shea Services.” 

ces” sh& be. responsible for any and all shortfalls in operating 
e.iper~es ir,cu:ed by “SDWID” during the period of this Agreement. 

i.’ 

f. ice; ’ shall pay all costs of  acquisition of property andor rights 

ent acknowledge that rates and charges are subject to 
lication by “Shea Services” and approval by the 

ates. “Johnson 
;es in effect for its potable supplies in areas 

indemnify, defend 
and hold harmless the County; it. el?& .;Xcials, officers, departments, 
employees, commissions and agent I ~ IF  h n G  2qains t  any and all suits, actions, 
legal proceedings, claims, demands f litigation, or damages 
of any kind arising out of this Contract d to the alleged acts or 
omissions of  “Shea Services” or “Jo r agents, employees, or 
anyone acting under either party’s direction or ru’-tl& bzhlf ,  whether intentional 
or negligent, in connection with or incident to thk A ~ i x ~ ~ q i . ~  

“SDWID” shall have no employees as a result of this 

1 -  “SDWID” shall not surrender ownership of its facilities to e;the; “Johnson 
Utilities” or “Shea Services” as a result of this Agreement. 

14. This Agreement shall continue in N1 force and effect for thu3-j (30) years from 
the day and year first above written and may be extended or renewed at any hme 
durFng its term upon the request and mutual agreement of the parties. 

15. This Agreement contains the entire agreement of the parties and may not be 
changed, modified or rescinded except in writing, signed by all parties hereto. 

16. This Agreement shall be binding on the parties hereto and their respective 
succe~sors and assigns. 



.. -. . ... . ~ .  _ "  

I ..:, , 

PINAL COUNTY, a political 
subdivision of the State of Arizona, 

ATTEST: 
I 

Stanfey D. Griffk, PLD., Ski 
Board of Supeniso.-s 

Date: 



EXHIBIT B 

A RESOLUTION OF THE BOARD OF SUPERVISORS OF 
PINAL COUNTY, ARIZONA SETTLING CERTAIN 
LITIGATION PENDING IN MARICOPA COUNTY SUPERIOR 
COURT ENTITLED DIVERSIFIED TKA TER UTILITIES, INC. v. 
PINAL COUNTY et al.; DECLARING VOID AB INITIO 

DOMESTIC WATER IMPROVEMENT DISTRICT AND ALL 
ACTIONS TAKEN IN FURTHERANCE THEREOF; VOIDING 
AND/OR TERMINATING THAT CERTAIN AGREEMENT 
BETWEEN THE SKYLINE DOMESTIC WATER 
IMPROVEMENT DISTRICT AND SHEA UTILITY SERVICES 
COMPANY, INC. (“SHEA SERVICES”) AND JOHNSON 
UTILITIES L.L.C., AN ARIZONA PUBLIC SERVICE 
COMPANY (“JOHNSON UTILITIES”), DATED JULY 1 1,200 1; 
DISMISSING THE PETITIONS TO FORM THE SKYLINE 
DOMESTIC WATER IMPROVEMENT DISTRICT; ADOPTING 
A POLICY GOVERNING CERTAIN PETITIONS TO FORM 
DOMESTIC WATER IMPROVEMENT DISTRICTS; FINDING 
DIVERSIFIED WATER UTILITIES, INC. TO BE A FIT AND 
PROPER WATER PROVIDER AND SUPPORTING 
DIVERSIFIED WATER UTILITIES, INC. IN ITS EFFORTS TO 
HAVE THE ARIZONA CORPORATION COMMISSION 
EXPAND ITS CERTIFICATED AREA IN PINAL COUNTY, 
ARIZONA. 

RESOLUTION NO. 031401-SDWID, THE SKYLINE 

WHEREAS, prior to February 25, 2001 petitions were submitted to the Board of 
Supervisors requesting the foniiation of the Skyline Domestic Water hnprovement 
District pursuant to Arizona Revised Statutes Sections 48-901 et seq.; 

WHEREAS, after notice a public hearing was conducted on the petitions aiid the matter 
was taken under advisement; 

WHEREAS, on or about March S, 2001 the Board of Supervisors were notified that 
petitions were being withdrawn aiid the withdrawal was accepted on March 9, 2001 ; 

WHEREAS, between March 12 aiid March 13, 2001 new .petitions were submitted 
requesting the Board of Supervisors foiiii the Skyline Domestic Water Iiiiprovement 
District (‘I Skyline”) ; 

WHEREAS, on March 14, 200 1 the Board of Supervisors suiiiiiiai-ily adopted Resolution 
No. 03 1401-SDWID purportedly creating Skyline, with the Board of Supervisors to act 
as the Board of Directors of Skyline; 



Resolution No. (3 3 '31 ovc OlclL/ 
Page 2 

WHEREAS, Diversified Water Utilities, hic. ("Diversified"), a public sei-vice coq3oratioii 
certificated by tlie Arizona Corporation Coinniission ("ACC") to serve much of the 
ten-itory encompassed by Skyline, filed an action challenging the creation of Skyline 
which action is pending in Maricopa Superior Court as Cause No. CV2002-003724 
(consolidated with Case No. CV2003-006223) aiid entitled DiveimJied Wuter Utilities, 
IJ7C. V .  Pllld COUlIt~, et 01.; 

WHEREAS, Piiial County, the Board of Supei-visors, Skyline aiid tlie individual members 
of tlie Board of Supervisors and the Board of Skyline are desirous of resolving aiid 
settling the aforenientioned litigation aiid establishing a policy setting forth certain 
criteria that must be met to demonstrate that the public convenience, necessity or welfare 
will be promoted by tlie establislmient or extension of a domestic water iinproveiiient 
district where a water provider authoi-ized by law to serve the public already exists in the 
vicinity of tlie area sought to be included in a domestic water improvement district; 

WHEREAS, the Board of Supervisors has authority, inter alia, to prosecute, defend and 
compromise actions to which tlie County is a party, pursuant to A.R.S. 4 1 1-25 1 (1 4); to 
make and enforce necessary rules and regulations for the goveiiment of its body, tlie 
preservation of order aiid the transaction of businesses, pursuant to A.R.S. $1 1-25 l(21); 
to do aiid perfoiiii all other acts aiid things necessary to tlie full discharge of its duties as 
the legislative authority of tlie county goveiiment, pursuant to A.R.S. $1 1-251(30); to 
make and enforce all local, police, sanitary and other regulations not in conflict with tlie 
general law, pursuant to A.R.S. $ 1 1-25 1(3 1); and, in the conduct of county business, to 
adopt, amend aiid repeal all ordinances necessary or proper to can-y out tlie duties, 
responsibilities and functions of the county which are not otlieiwise specifically limited 
by section 11-25 1 or any other law or in conflict with any rule or law of this state, 
pursuant to A.R.S. $1 1-251.05; 

NOW WHEREFORE, tlie Board of Supervisors, in furtherance of such settleiiient, based 
upon tlie entire record developed before tlie Board of Supervisors and in the litigation: 

FINDS, CONCLUDES AND RESOLVES that in the action entitled Diversified TVater 
utililies, lilt. v. Piizal C O U J ~ ~ J ) ,  et a]., Maricopa County Cause No. CV2002-003724, Judge 
Kenneth Fields made a deteziiiination that the requirements of A.R.S. $ 48-90G(A) aiid - 
902(G) were not or may not have been met at tlie time Resolution No. 031401-SDWID 
was adopted 011 March 14, 2001 purporting to create the Skyline Domestic Water 
Inipr ov eiiient District ; 

FURTHER FINDS, CONCLUDES AND RESOLVES that, at the time Resolution No. 
03401-SDWID was adopted on March 14, 2001, the proposed Skyline Domestic Water 
Improvement District was composed of discoiitiguous areas located within six miles of 
the boundaries of the City of h4esa aiid the Town of Queen Creek aiid that neither 
niuiiicipality had consented to tlie foiiiiation of the Skyline Domestic Water Iniprovenient 
District ; 
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FURTHER FINDS, CONCLUDES AND RESOLVES that Resolution No. 03 1401- 
SDWID, Skyline aiid all actions taken on behalf of or in furtherance of Skyline,. 
including, without limitation, any agreements entered into with Skyline or the Board on 
behalf of Skyline, were and are void ab iriitio aiid of no force or effect aiid that 
Resolution No. 03 1401-SDWID is repealed; 

FURTHER FINDS, CONCLUDES AND RESOLVES, in the exercise of its discretion 
pursuant to A.R.S. $48-906(B), that the territory set forth in tlie petitions relating to the 
request to foiiii the Skyline Domestic Water Improvement District that led to the 
adoption of Resolution No 03 1401-SDWID should not have been incorporated into an 
improvement district and all further proceedings on the petitions are hereby dismissed; 

FURTHER FINDS, CONCLUDES AND RESOLVES that at this time: 

1. 

2. 

3. 

4. 

The public convenience, necessity or welfare is not promoted by duplication 
of water providers and water systeiiis in the area described in Exhibit A 
(attached hereto aiid incorporated by reference), plus any natural fill area east 
of the railroad tracks and the area described in Exhibit A; 

Diversified holds a certificate of convenience and necessity issued by the 
Arizona Corporation Coiimissioii (ACC) to provide domestic water service to 
much of the area described in Exhibit A; 

Over the past four years through participation in proceedings before the 
Arizona Corporation Coiimiission, public hearings before this Board and 
hclaricopa Superior Court Case Nos. CV2002-003724 and CV2003-006223, 
the County Defendants have become familiar with Diversified, its operations 
aiid recognize Diversified’s ability to provide reliable water service to its 
customers and that Diversified is ready, willing and able to provide reliable 
domestic water service to tlie area described in Exhibit A, plus any natural fill 
area east of the railroad tracks and the area described in Exhibit A, in 
accordance with the rules, regulations and laws that goveiii its operations; 

Piiial County and the Board of Supervisors therefore, support tlie 
reconsideration and amendment of Arizona Corporation Conmission 
Decision No. 65840 (Docket Nos. W-02234A-00-0371 , WS-02987A-99-0583, 
WS-02987A-00-0618, W-02859A-0774 aiid W-0395A-00-0784, as aiiieiided 
and supplemented) or such other application Diversified may file during 
calendar year 2004 so that Diversified’s Certificate of Convenience and 
Necessity is expanded to include the territory described in Exhibit B (attached 
hereto aiid incorporated by reference) (Le., most of the area ACC’s Staff aiid 
ACC Hearing Division recoininended be granted to Diversified, but limited to 
the area generally falling east or the railroad tracks aiid west of the CAP 
canal) aiid furthers recoiiiinends and requests that Pinal County Staff file 
letters aiid testinioiiy iii support thereof aiid withdraw the testimony 
previously submitted in that docket on behalf of Pinal County Board of 



Resolution No. 03 /( OL/- O W L  
Page 4 

Supervisors in support of Jolinson Utilities, L.L.C.’s request to obtain 
certificate of convenience and necessity to provide doniestic water service 
the area, as may be reasonably requested by Diversified; 

a 
to 

FURTHER FINDS, CONCLUDES AND RESOLVES, in furtherance of exercising its 
authority to deteniiiiie whether tlie public convenience, necessity or welfare will be 
served by tlie foniiation of a domestic water iinproveiiient district pursuant to A.R.S. $48- 
905 aiid 43-906, petitioners seeking to foini or extend a domestic water improvement 
district over or into any area where an existing entity is authorized by law to provide 
domestic water service to the public within five (5) d e s  of the territory to be included 
within tlie domestic water improvement district, shall, no less than ten (10) days prior to 
tlie hearing required by A.R.S. tj48-905(A) or, if hearing is waived pursuant to A.R.S. 
$48-905(C), no less than ten (10) days prior to action by tlie Board, to secure aiid submit 
to tlie Board of Supervisors and existing water providers authorized to provide service 
within five ( 5 )  miles of tlie proposed domestic water improvement district or extension 
all of tlie following: 

1. 

2. 

3. 

A non-binding deteniiination as to whether tlie public convenieiice, necessity 
or welfare will be promoted by tlie foiiiiation or extension of the domestic 
water improvement district, prepared by an independent third party or entity 
(i) experienced in evaluating the water needs of similar areas, (ii) not affiliated 
with or having perfoiiiied services within the past five years for tlie petitioners 
or any water provider rendering water service within ten (1 0) miles of tlie area 
where the domestic water improvement district is sought to be foniied or 
extended aiid (iii) if the petition iiivolves any portion of tlie area described in 
Exhibit A, acceptable to Diversified, provided Diversified, if requested by tlie 
petitioners or Pinal County, provides not less than four names of persons or 
entities that it d e e m  acceptable to perfoiiii the deteiiiiination. The party 
perfoiiiiing the deterinination shall be asked to evaluate, without limitation, 
the following: whether and to the extent existing water service providers are 
unwilling or unable to render adequate water service to tlie area sought to be 
served by tlie domestic water iiiiprovenient district; whether and to the extent 
the domestic water improvement district’s facilities will duplicate existing 
facilities, whether aiid to the extent an existing water provider or tlie public it 
serves in Pinal County will be adversely affected if the District is created or 
ex tended. 

An elementary business plan, such as or similar to tlie Elementary Business 
Plan defined in Arizona Administrative Code R18-4-602, including evidence 
of the domestic water improvement district’s ability and plan to timely pay 
conipensation to the existing certificated provider; and 

Assurance that no later than one year fi-om formation or extension of the 
domestic water improvement district that a deteiiiiination will be secured from 
the Arizona Department of Enviroixiiental Quality (ADEQ) as to whether the 
domestic water iniprovenient district meets tlie teclmical, managerial aiid 
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financial capacity requirements specified in Arizona Administrative Code 
R18-4-603, R1S-4-604 and R18-4-605, as amended from time to time. 

FURTHER FINDS, CONCLUDES AND RESOLVES that it is in the public interest aiid 
in furtherance of the settlement of the action aiid Notice of Claim filed by Diversified for 
tlie County to enter into a Settleineiit Agreement with Diversified in the foiiii attached 
liereto as Exhibit C aiid a Tolling Agreement with Diversified in tlie foiiii attached hereto 
as Exhibit D aiid authorizing execution of tlie Settlement Agreement aiid the Tolling 
Agreement . 

FURTHER FINDS, CONCLUDES AND RESOLVES that this Resolutioii shall be 
effective immediately. 

PASSED, APPROVED AND ADOPTED tliis&ay of f l ,A -1, 2004, by tlie 

affimative vote of a majority of a quoi-uiii of the Board of Supervisors. 

OF SUPERVISORS 
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EXHIBIT C 

C H N  RiMqii  

J I M  IRVN _ -  
C 0 kIh'LIS S I ONER 

- 

WILLIAM A. MUNDELL 
C 0 PIMI S S ION ER 

IN THE MATTER OF THE COI\/IPLI,4NT ) 
OF DIVERSIFIED WATER UTILITIES, ) 
INC. AGAINST JOHNSON UTILITIES ) 

DOCKET NOS. W-02234-A-00-0775 

W S  - 0 2 9 8 7A -0 0 -0 77 5 COMPANY AND H20, INC. FOR ) 

OPERATIONS OF AN EXISTING LINE, ) 

1 PLANT OR SYSTEM. 

W-0 2 8 5 9 A- 0 0 -0 7 7 5 
POTENTIAL INTERFERENCE WITH THE ) <sP?&dZAnU - UWL- 

BY THE COb/LMISSION: 

This matter having been presented to the Arizona Corporation Commission on 

Diversified Water Utilities, Inc.'s Application for an Order Without Notice To Preserve Status 

QUO. and the Arizona Corporation Commission having considered the allegations of the 

Application and the First Amended Complaint and Diversified Water Utilities: Inc. 's  attorney 

having certified the efforts which have been made to give notice and the reasons silpporting 

Diversified Water Utilities, Inc. 's claim that no.tice should not be required, and it  appearing that 

immediate and irreparable injury, loss, and damage will result to Diversified Warer Utilities, Inc., 

10 wit the alienarion of property owners within Diversified Water UtiliLies: Inc.'s certiiicated 

area, the loss of a well and wellsite, infringement upon Diversified Water Utilities, Inc.'s 

certificated area by anoiher public service corporation and thd risk o f  financing that is critical to 

Diversified Water L'tilities, Inc. all of which are uncompensable afier the Faci, before notice is 

given to Johnson Utilities L.L.C. dba Johnson Utilities Company or Jol~nson I-ltilitits L.L.C.  dba 

johnson Lt~l i [ ies  Company's attorney and a heriring can br held on Diversified CVattr Utilities, I " '  

._  A 11 . A ' -  1. - 
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Utilities Company or Johnson Utilities L.L.C. dba Johnson Utilities Company’s attorney can bc 

heard in opposition, and good cause appearing therefore; 

IT IS THEREFORE OF,DERED that Johnson Utilities L.L.C dba Johnson 

Utilities Company, its officers, directors, employees, agents, servants and any and all other 

persons in active concert o r  participation with them be and hereby are immediately restralned, 

from. 

- _  
- .  - - - --. 

1. Interfering with Diversified Water Utilities, Inc.’s application for 

financing with the Water Infrastructure Financing Authority (‘.WIFA”); 

2. Extending its facilities or service into the area encompassed by 

Diversified Water Utilities, Inc.’s Certificate of Convenience and Necessity including, without 

limitation ( i )  entering into a Well Purchase Agreement relating to awellsite more fully described 

on  Exhibit A, attached hereto and (ii)  entering into a Service Agreement to provide, or otherwise 

providing water from the aforementioned wellsite to provide water service to properties within 

Diversified Water Utilities, tnc.’s Certificate of Convenience and Necessity; 

3. Contacting, speakins to, discussing and/or negotiating with 

I an do w ners an d o  r p ro s p e c ti  v e de v e 1 o p e rs with in D i v e rs i fie d W at e r Uti 1 i ti e s , In c . ’ s c e rt i fi c at e d 

area for the purpose of offering water service andor  encouraging said landowners or prospective 

landowners from seeking deletions from Diversified Water Utilities, Inc.’s certificated area, or  

otherwise filing complaints regarding Diversified Water Utilities, Inc.’s service 

IT IS FURTHER ORDERED that, unless funher extended by Order of  the 

Commission this Order shall remain in force and effect pending a hearing whereby Johnson 

Utilities, L.L.C. ,  dba Johnson Utilities Company shall appsar and show cause why the Order 

Preservins the Status Quo should not remain in effzct pending a final deterinination of  

Diversified Water Utilities, Inc.’s First ,4msndtd Complaint. 
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IT IS FURTHER ORDERED that Johnson Utilities, L.L.C , dba J o h s o n  Utliltles 

Company shall appear and show cause why the Order Preserving the Status Quo should not 

Amended Co mp I am t the 

Arizona Corporation C o m i s s ~ o  

_ _  

remain in effect pending a final Inc ' S  First 

day o f  t the offices of the 
3 
It 

at 1200 West P- [ 33 Dated this -i_ day of December, 2000. 

ADI\/IiNISTR4TIVE LAW JUDGE 
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,WHEN RECORDED RETURN TO: 

Sallquist & Dnunmond, P.C. 
2525 E. Arizona Biltmore Circle, Suite 11 7 
Phoenix, Arizona 85016 

+ Gary A. Drummond, Esq. 

@/-/42Y 9 0 5  
EXEMPT PURSUANT TO 

A.RS. 942-1614A.7. 

SPECIAL WARRANTY DEED 

For the co&idciation of the sum of Ten Dollars ($10.00) and other valuable 
ORGE H. JOHNSON and JANA S. JOHNSON, Co-Tn~stee~ 
$evocable Trust, dated July 9, 1987 (“GruntorR), do hereby 
FIS, a single woman (‘%rantee ’7, the following described 
’? ;hated in Pinal County, Arizona: 

consideration received, 
of The George ki. 50: 
convey to MICHELL 
real property (the 

‘I A’AVACHED HEWTO AND BY 
THIS RkZF33?62 A PART EREOF,  

together with all and all rights, bene and appurtenances thereto including, 
but not lirnited to, all appurtenant s and rights-of-way, any property 
lying within the bed of any roads, streets fir hi&;qs adjacent thereto, all hereditaments, 
reversionary rights, zoning, land use and ot! 
rights in any strips and gores of land adjoinin&, 
all minerals, oil, gas, and other hydrocarbons 
and any other water rights and other rights or 

such real property, 

SUBJECT TO all taxes and other assessments 
easements, rights-of-way, encumbrances, 
obligations and liabilities as may appear of record. 

AND THE GRANTOR hereby binds itself and its successors to warrant and 
defend the title against the acts of the Grantor and no other. 

In accordance with Arizona Revised Statutes Section 33-404, the names and 
addresses of the beneficiaries of Grantor are disclosed on EXarSIT B attached hereto 
and by this reference incorporated herein. 

51030.000652 
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has caused this Special Warranty Deed to 

JMA ShOHNP9N, Co-Tdstee of The 
George H. Jobi&n Revocable Trust, dated 
July 9,198 

i 

STATE OF ARlLONA 

County of Maricopa 
) ss. 

* r  

f l  
County of Maricopa 

The foregoing instrument was acknowledged before me this d/ day of 
October. 2002, by JANA S. JOHNSON, Co-Trustee of The George H. Johnson 

1987. 

51030.000652 
-2- 

- -- 
A. 



EXJ-IBIT “A” 

PrODertv 

Lot 22, of JOHNSON RANCH UNIT 1, according to the plat of record in 
the office of the County Recorder of Pind County, Arizona, recorded in 
Cabinet Cy Slide 39. 

EXCEPT THEREFROM, all coal, oil, gas and other mineral deposits as 
reserved!? the Patent recorded in Book 54 of Deeds, Page 235 and in 
Docket i42i, Page 675. 

51030.000652 
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F I T  B 

Names and Addresses of Beneficiaries 
. ’  

George H. Johnson 
5230 E. Shea Boulevard 

Scottsdale, Arizona 85254 

Jana S. Johnson 
5230 E. Shea Boulevard 

Scottsdale, Arizona 85254 


