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Introduction

In the guise of a petition for “clarification,” AT&T is asking that the Hearing Division
reverse itself on an issue that has already been decided. AT&T is again attempting to delay these
proceedings by postponing the review of performance data and the underlying performance
indicator definitions (PIDs) until after the completion of the operations support systems (OSS)
test. Judges Rudibaugh and Nally rightly rejected this ploy orally on June 9, 2000 and in the
June 12 Procedural Order. AT&T has not stated a legitimate reason to reverse that decision.
Indeed, there are many reasons why the June 12 Procedural Order should not be changed. The
procedure set forth in the June 12 Procedural Order is consistent with the practice being followed
in states across the country, including New York and Texas, and the FCC found that procedure to

be satisfactory.
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Background
On May 26, 2000, Staff and Qwest Corporation (“Qwest™)") filed a Joint Motion for

Workshops on Remaining Section 271 Issues. As part of the Joint Motion, Staff and Qwest
advocated that performance data should be “addressed in workshops before the conclusion of the

OSS Test.” In particular, the Joint Movants stated:

Another issue that needs to be addressed for each Checklist Item is whether
U S WEST is currently furnishing, or is ready to furnish, the Checklist Item in
quantities that competitors may reasonably demand and at an acceptable level of
quality. This issue also should be addressed as soon as possible. While this issue
is impacted somewhat by the outcome of the OSS Test, the parties can address all
issues contingent upon the results of the OSS Test, as has been done in other
States.

Joint Motion at 7. The Joint Movants further observed that “[bJoth New York and Texas
addressed all Section 271 issues before the conclusion of OSS testing.” Id. at 8. The result in

those states

“was that there was no unnecessary delay between the conclusion of OSS testing
and the consideration of its results by the FCC. In both New York and Texas, the
BOC was able to file with the FCC shortly after the conclusion of OSS testing. If
the Arizona Commission waits until the OSS Test is concluded to conduct
workshops on the remaining Section 271 issues, it is anticipated that at least six
months will elapse before the test results will be presented to the FCC. Delaying
workshops will run the risk that some parties will argue that the test results are out
of date. More importantly, waiting to address the remaining OSS issues will deny
Arizona consumers the benefits of a completely competitive market.

Id. at 12,

In response, AT&T and WorldCom stated they “oppose any proposal to address
performance measure data during the workshops prior to the completion of OSS testing” because
it “will only require the parties to expend unnecessary resources.” Joint Response to Joint

Motion at 7. AT&T also argued against the Joint Movants’ approach based on the possibility

' Qwest is the successor to U S WEST Communications, Inc. Qwest filed an Authority to Transact
Business application with the Commission on July 6, 2000. That application is pending.
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that the PIDs may change. Id.

The Hearing Division held a hearing on June 9, 2000 on the Joint Motion. At that
hearing, AT&T reiterated the arguments in its Joint Response regarding the timing for
consideration of PIDs and performance data and wrongly stated that data did not yet exist. Tr. at
27:17-29:1. Commission Staff and Qwest emphasized, in addition to the arguments in the Joint
Motion, that three months of historical data already existed and that the consultants had already
commenced work on an audit plan. Tr. at 24:11-25, 25:13-15, 56:5-10. In the end and after a
full airing of the issue, Judge Rudibaugh granted the Joint Motion. Tr. at 57:1-2. That ruling
was memdrialized in the June 12 Procedural Order.

Argument

Now, AT&T raises exactly the same issue again. It has not added to its arguments; nor
has it shown any error in the prior ruling. It simply is taking another bite at the apple. Although
the pleading is entitled “Request for Clarification,” it is more properly considered a motion for
reconsideration. Such motions must raise new evidence unavailable at the time of the initial
ruling or show some sort of error in the initial decision. They cannot simply reiterate the same
arguments made previously, as AT&T does here. On that ground alone, the Request for
Clarification must be denied.

In addition, the reasons why it is reasonable to consider performance results in the

workshops have not changed. In fact, they have been validated by the FCC in its order granting

SBC’s 271 application for Texas.? In the Texas Order, the FCC rejected a contention very
similar to AT&T’s argument that performance data cannot be considered before completion of an
audit. Indeed, the FCC went even further, ruling that performance data need not be audited to
satisfy the evidentiary requirement regarding the quality of provisioning of checklist items. The

FCC further stated that subjecting such data to review in the state collaborative process was

? Memorandum Opinion and Order, Application by SBC Communications Inc. et al for Provision of In-
Region, InterLATA Services in Texas, FCC 00-238 (June 30, 2000) (“Texas Order”).



sufficient:

We reject the contention that SWBT’s data are generally invalid because they
have not been audited, and thus cannot be relied upon to support its application.
We note that the data submitted by SWBT in this proceeding have been subject to
scrutiny and review by interested parties.

Texas Order, 957.

Thus, the FCC confirmed the sufficiency of the Texas process of reviewing all checklist
issues including performance before completion of the OSS test, and it eschewed the need for an
audit so long as parties were permitted to address performance in the workshop process.

The current procedure in this docket is consistent with the FCC’s ruling in the Texas
Order, as well as the overarching goal of the Act of streamlining the consideration of 271
applications. In the Texas Order, the FCC emphasized the Congressional directive to promptly
resolve 271 applications without unreasonable delays when it characterized 271 dockets as “fast-
track, narrowly focused adjudications.” Id. at §25. In contrast, AT&T’s suggestion would
clearly lengthen the 271 process and postpone competition.

In addition, the Arizona approach is consistent with the approach decided on by the
Colorado Commission. In Colorado, the commission dealt with the issue in the following

manner:

[O]nce an issue [regarding performance] has been concluded in the ROC
OSS testing process, the issue may be presented and debated in the Colorado
technical workshops.

In the Colorado technical workshops, participants in the ROC OSS testing

process should identify issues under consideration in the ROC OSS testing
process; should raise Colorado-specific OSS-related issues (if any); should

identify issues (if any) with the performance measures and standards adopted in
the ROC OSS testing process; and should put other participants on notice with

respect to any disagreement with decisions made in the ROC OSS testing process.

Participants in the Colorado technical workshops who are not participating
in the ROC OSS testing process may raise any issue pertaining to performance
measures and standards and the audit of U S WEST’s performance under those
standards and measures. The ROC OSS testing process participants have an
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obligation to listen to the issues and concerns raised by those who are not

participants in the ROC OSS testing process, to reach consensus on the issues if

possible, and to refer the issues for dispute resolution if consensus is not reached.
Colorado Procedural Order, 1925-27 (6/5/00). In other words, once a PID or a set of
performance data exists, it is fair game in the workshops.

There is no valid reason to delay consideration of performance measure results.
All available evidence should be considered in the workshops, and all parties should raise

any concerns or issues with Qwest’s performance in the workshops.

Conclusion

For the reasons stated above, the Request for Clarification should be denied.

Respectfully submitted this 21* day of July, 2000.
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