
r .  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

L A W Y E R S  

1 llllll IIII! lllll Illl!111‘1111111l!llll llllllllllll!!lIll 
0 0 0 0 0 0 8 6 4 5  

JUH 7 I-I 53 
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Chairman, 

TONY WEST, 
Commissioner 

JIM IRVIN, 
Commissioner 

Docket #U-O000@7WI? 
In the matter of US West ) 
Communications, Inc.’s Compliance ) 
With Section 271 of the ) 
Telecommunications Act of 1996 ) 

OPPOSITION OF ACI CORP. TO 
US WEST COMMUNICATIONS, INC.’S 
MOTION TO COMPEL RESPONSES TO 

DATA REQUESTS FROM ACI CORP. 

ACI Corp. (“ACI”) submits the following response and opposition to move to compel U S 

WEST Communications, Inc.’s (“U S WEST”) motion to compel answers to its Data Requests 

attached as Amendments A and B, and in support, submit the following: 

I. INTRODUCTION 

On April 2, 1999, U S WEST was ordered by a panel of three hearing officers appointed 

by the Arizona Corporation Commission (the “Commission”) in the above-captioned case to 

withdraw its initial data requests. In lieu of these, the hearing officers asked each of the parties to 

provide answers to the questions on Attachments A and B from the Commission’s May 27, 1997 

Procedural Order. On April 20, 1999, ACI served its responses and several documents on the 

Commission and U S WEST (“Initial Response”). 
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On May 12,1999, ACI and U S WEST then met and conferred regarding the data requests 

which were the subject of Attachments A & B. During the meet and confer session, ACI stated 

that with respect to certain of the data requests in the Initial Response that it would either provide 

additional information andor clarify its response. On May 21, ACI sent clarifications to its 

previous responses to U S WEST. On May 28, 1999, ACI produced a file folder’s worth of 

additional documents to U S WEST. U S WEST filed a Motion to Compel Responses upon ACI 

on or about May 27, 1999. For the following reasons, the Hearing Examiner should deny U S 

WEST’s motion to compel. 

ARGUMENT 

A. 

In Data Request 3, U S WEST seeks specific information from ACI regarding when it 

Attachment A Data Requests Have Been Answered to the Best of ACI’s 
Ability, and are a U S WEST “Fishing Expedition.” 

plans to provide business or residential exchange services in Arizona. U S WEST claims that this 

information is necessary for it to be able to gauge demand for unbundled network elements 

(“UNEs”) and other services that will be purchased by new competitors such as ACI. This is as 

specious as its claim that this information is necessary to determine if U S WEST’s section 271 

application is in the “public interest.” U S WEST has decided to once again pursue its “scorched 

earth” policy of discovery, treating this proceeding as an opportunity to engage in a fishing 

expedition to ferret out potential new entrants’ business plans. Not only does U S WEST seek to 

place an onerous document search burden upon ACI, it also seeks to place the burden on ACI and 

others to show that U S WEST should not enter the long distance market. 

The information U S WEST seeks is irrelevant. U S WEST and only U S WEST has the 

burden of proving compliance with section 271. Its obligation under the Telecommunications Act 

of 1996 is to show that it, U S WEST, is presently ready to furnish each checklist item in the 

quantities that competitors may reasonably demand. For U S WEST to attempt to shift the burden 

to ACI to prove that its requests are or will be reasonable is not only disingenuous, but also 
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pointless. ACI has only just now begun to focus on service in the State of Arizona, and so even if 

its operations were the proper analytical framework for this proceeding (which it is not), U S 

WEST could not expect to receive particularly voluminous document productions. ACI’s own 

application for a Certificate of Convenience and Necessity to provide local services in Arizona 

has not even been granted yet, with a hearing scheduled for later this month, and ACI currently 

has only made collocation requests to U S WEST. ACI has not ordered any other interconnection, 

UNEs or resale services from U S WEST, nor is ACI yet serving any customers in the State of 

Arizona. Consequently, all of the information responsive to this request can only deal with 

collocation at this time. 

U S WEST continues the fishing expedition in Data Request 5 ,  in which it seeks eight 

separate fields of information about ACI’s hture plans. Since ACI has just started its planned 

expansion into Arizona, ACI cannot be expected to have very much in the way of information 

regarding, e.g., “the number.. .of customers for which the competitors’ services are available,” or 

“the number and location of U S West’s switches that are served by U S West’s competitor’s.” 

ACI has, however, in its production to U S WEST of April 20,1999, and its supplemental 

%production of May 28, 1999, provided what ACI does have with respect to this particular data 

request. ACI has provided detailed collocation request information to U S WEST outlining the 

central offices in which ACI is interested in providing its services from. The fact that a new 

entrant such as ACI does not have the resources that might be expected from an incumbent like U 

S WEST, such as an extensive planning department, and a resultant written business plan specific 

to Arizona expansion, should not come as a surprise to U S WEST. 

B. 

For Attachment B data requests 3 through 8 and 10 through 14, U S WEST expresses 

Attachment B Data Requests Have Been Answered to the Best of ACI’s 
Ability Given ACI’s Business in Arizona. 

dismay that ACI has produced little or nothing in the way of responsive documentation, claiming 

that this information sought goes “to the very heart of this proceeding.” The simple fact is that 
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given its business in Arizona, ACI can never expect to have very much to respond to on a number 

of the section 271 checklist items. U S WEST can only be too aware of this given what it surely 

knows of ACI’s service and its business, and so its protestations of unfair deprivation of “due 

process” ring hollow. For the Commission’s benefit, though, ACI’s business plan is as follows. 

ACI intends to provide services that meet the growing needs of consumers for high-speed data 

services. ACI will provide services to support corporate offices and telecommuting by employees 

of ACI’s business customers. The Company relies on a combination of resale and facilities-based 

services to meet the pent-up demand for high-speed data services and serve telecommuters’ needs. 

ACI intends to be a market leader in providing high quality innovative services that meet 

customer needs with a focus on ease-of-use and customer service. ACI intends to provide its high- 

speed data services through the deployment of digital subscriber lines (“DSL”). DSL technology 

allows a customer to send and receive high-bandwidth information over existing copper telephone 

lines. ACI will purchase unbundled network elements, including loops, and collocate equipment 

in central offices. ACI also plans to construct its own facilities to provide facilities-based data 

services, some of which will be collocated in central offices and some of which will be placed in 

ACI’s own metro service centers. In addition, ACI will lease additional facilities to connect the 

facilities in its metro service centers with the unbundled loops that it will purchase from 

incumbent local exchange carriers. 

For purposes of this proceeding, what this means is that ACI has very limited concern 

with, and very little documentation of, matters relating to checklist items such as “poles, conduits, 

and attachments”, or “nondiscriminatory access to 91 1 and E91 1 services”, or “local dialing 

parity.” When ACI is up and running, only collocation, transport, loop provisioning and some 

limited OSS needs will be its focus. 

Since ACI is not up and running, the only one of these four matters that ACI can have any 

substantive and responsive material is the first one that it must deal with, collocation. These 
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materials have been provided to U S WEST; ACI has even surrendered sensitive internal 

documents such as its collocation logs. 

111. CONCLUSION 

For the foregoing reasons, the Commission should deny U S WEST’S Motion to 

Compel. 

Respectfblly submitted this 7th day of June 1999. 

LEWIS AND ROCA 

n 

40 N. Central Avenue 
Phoenix, AZ 85004 

- A N D -  

Colin M. Alberts, Esq. 
Blumenfeld & Cohen-Technology Law Group 
16 15 M Street, N. W. 
Suite 700 
Washington, D.C. 20036 

Attorneys for ACI Corp. 

ORIGINAL and ten (10) copies of the 
Foregoing filed t h i s 7 H  day of June, 1999, 
With: 

The Arizona Corporation Commission 
Docket Control - Utilities Division 
1200 W. Washington Street 
Phoenix, Arizona 85007 
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COPY of the foregoing hand- 
delivered this 7fli day of June, 1999, 
to: 

Paul Bullis, Chief Counsel 
Maureen Scott 
Legal Division 
Arizona Corporation Commission 
1200 W. Washington Street 
Phoenix, Arizona 85007 

Jerry Rudibaugh, Chief Hearing Officer 
Arizona Corporation Commission 
1200 W. Washington Street 
Phoenix, Arizona 85007 

Acting Director, Ray Williamson 
Utilities Division 
Arizona Corporation Commission 
1200 W. Washington Street 
Phoenix, Arizona 85007 

COPY of the foregoing mailed 
this &day of June, 1999, to: 

Pat van Midde 
AT&T Communications of the 
Mountain States 
2800 N. Central Avenue 
Phoenix, Arizona 85004 

Stephen Gibelli 
Residential Utility Consumer Office 
2828 N. Central Avenue 
Phoenix, Arizona 85004 

Lex Smith 
Michael Patten 
Brown & Bain, P.A. 
2901 N. Central Avenue 
Phoenix, Arizona 85012 

Don Low, Senior Attorney 
Sprint Communications Co., L.P. 
8140 Ward Parkway 5-E 
Kansas City, Missouri 641 14 
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Timothy Berg 
Fennemore, Craig, P.C. 
3003 N. Central Avenue 
Suite 2600 
Phoenix, Arizona 85012-3913 

Andrew D. Crain 
Thomas M. Dethlef 
Charles Steese 
US West, Inc. 
180 1 California Street, Ste. 5 100 
Denver, Colorado 80202 

Joan S. Burke 
Osborn & Maledon 
2929 N. Central Avenue 
2 1 st Floor 
Phoenix, Arizona 85067-6379 

Richard S. Wolters 
AT&T & TCG 
1875 Lawrence Street 
Suite 1575 
Denver, Colorado 82002 

Michael M. Grant 
Gallagher & Kennedy 
2600 N. Central Avenue 
Phoenix, Arizona 85004-3020 

Richard M. Rindler 
Morton J. Posner 
Swidler Berlin Shereff Friedman, LLP 
3000 K Street, N.W., Suite 300 
Washington, D.C. 20007-5 1 16 

Carrington Phillip 
Cox Communications, Inc. 
1400 Lake Hearn Drive, N.E. 
Atlanta, Georgia 303 19 

Penny Bewick 
Electric Ligktwave, Inc. 
4400 NE 77 Avenue 
Vancouver, Washington 98662 

Charles Kallenback 
ACSI 
13 1 National Business Parkway 
Annapolis Junction, Maryland 2070 1 
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Richard Smith 
Cox California Telecom, Inc. 
Two Jack London Square 
Oakland, California 94697 

Bill Haas 
Richard Lipman 
McLeod USA 
6400 C Street S.W. 
Cedar Rapids, Iowa 54206-3 177 

Joyce Hundley 
United States Department of Justice Antitrust Division 
1401 H Street, N.W. 
Suite 8000 
Washington, D.C. 20530 

Thomas F. Dixon 
MCI Tglecommunications Corporation 
707 17 Street, Suite 3900 
Denver, Colorado 80202 

Daniel Waggoner 
Davis Wright Tremaine 
2600 Centu Square 

Seattle, Washington 98101-1688 

Alaine Miller 
NextLink Communications, Inc. 
500 108 Avenue NE 
Suite 2200 
Bellevue, Washington 98004 

David Kaufman 
e-spire Communications, Inc. 
466 W. San Francisco Street 
Santa Fe, New Mexico 87501 

Steven DufQ 
Ridge & Isaacson 
3 101 N. Central Avenue 
Suite 1090 
Phoenix, Arizona 85012 

1501 1 Fou 2 Avenue 

Diane Bacon, Legislative Director 
Communigations Workers of America 
5818 N. 7 Street 
Suite 206 
Phoenix, Arizona 85014-581 1 
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Philip Doherty 
545 S. Prospect Street 
Suite 22 
Burlington, VT 05401 

W. Hagood Bellinger 
53 12 Trowbridge Drive 
Dunwoody, GA 30338 

Andrew 0. Isar 
Teleconpunications Resellers Association 
43 12 92 Avenue, N.W. 
Gig Harbor, WA 98335 
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