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IN THE MATTER OF U S WEST L
COMMUNICATIONS, INC.'S COMPLIANCE

WITH SECTION 271 OF THE Docket No. U-0000-97-238
TELECOMMUNICATIONS ACT OF 1996

ission
IPFET‘D U S WEST COMMUNICATION INC.'S OPPOSITION TO THE MOTION

OF AT&T COMMUNICATIONS OF THE MOUNTAIN STATES, INC,,
TCG-PHOENIX, MCI WORLDCOM, INC., AND SPRINT
1999 COMMUNICATIONS COMPANY, L.P,, TO COMPEL RESPONSES TO
ﬂ DATA REQUESTS JI-130, JI- 131 JI-132 AND JI-133
L AAN

L. Introduction and Summary

U S WEST Communications, Inc. ("U S WEST) submits this opposition to the motion of
AT&T Communications of the Mountain States, Inc., TCG-Phoenix, MCI WorldCom, Inc. and
Sprint Communications Company, L.P. (collectively, "ATMS") to compel U S WEST to respond
to data requests JI-130, JI-131, JI-132 and JI-133 (the "Motion to Compel"”). ATMS seek to
obtain documents and analyses that non-testifying experts prepared for U S WEST at the
direction of counsel and in anticipation of litigation. As the state commissions in Montana and
Nebraska have determined with respect to the very documents at issue here, the documents are
protected from discovery based on long-established privileges. After thorough in camera review,
Montana and Nebraska commissions have concluded that these documents are protected from
discovery based on the attorney-client and work product privileges. This Commission should be
guided by the analysis of its colleagues in Montana and Nebraska and should reach the same
result.

ATMS's effort to obtain these document implicates U S WEST's right to consult freely
with its attorneys and for those attorneys to perform investigations with the assistance of expert

consultants. ATMS would have the Commission violate applicable privileges, strip U S WEST
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of its legal rights, and act inconsistently with the fair administration of justice. For these reasons
and for the reasons set forth below, U S WEST asks the Commission to reject ATMS's Motion to
Compel.

The documents at issue consist of reports and other written materials that outside
consultants prepared to assist U S WEST's attorneys in advising U S WEST of the nature of any
litigation risks associated with the operations support systems ("OSSs") that U S WEST is
developing to provide competitive local exchange carriers ("CLECs") with access to ordering,
billing, and related functions. In addition to having been prepared for litigation, these documents
contain U S WEST counsel's mental impressions and legal theories.

Because U S WEST's counsel commissioned the reports to assist them in rendering legal
advice to U S WEST, the attorney-client privilege protects the reports from disclosure. Courts
around the country hold that the attorney-client privilege is absolute and shields privileged
documents from discovery regardless of need. The affidavits of attorneys for U S WEST, Laurie
J. Bennett and Raymond C. Fitzsimons, which are attached as Exhibits A and B, respectively,
establish that U S WEST counsel relied upon the reports in rendering legal advice to U S WEST.
Furthermore, as the Nebraska special master recognized in upholding U S WEST's claim of
attorney-client privilege, these reports constitute "communications" within the meaning of the
attorney-client privilege.

These reports are also protected from discovery by the attorney work product doctrine.
The affidavits of Ms. Bennett and Mr. Fitzsimons establish that the only reason U S WEST
requested the consultants to prepare these materials was to assist them in rendering legal advice
regarding pending and anticipated litigation arising under the Telecommunications Act of 1996
("the Act"). The consultants prepared the OSS assessments specifically to assist U S WEST in
proceedings before state commissions in which a primary issue was defining the nature of
U S WEST's OSS obligations under the Act and the FCC's First Report and Order. In addition,

U S WEST commissioned these evaluations to assess litigation risks and prepare legal strategies
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for its filings with state commissions and the FCC under section 271 of the Act. Contrary to
ATMS's assertions, these documents were not prepared in the ordinary course of business; they
never would have been prepared but for U S WEST's involvement in litigation under the Act.

Moreover, U S WEST counsel had substantial involvement in directing the consultants'
activities, reviewing their work and preparing the final reports. The reports, therefore,
necessarily reflect counsel's thought processes, opinions, and legal theories. Such opinion work
product is afforded heightened legal protection. Furthermore, the documents reflect the thought
processes and opinions of the non-testifying consultants U S WEST retained in anticipation of
litigation, which are also protected from disclosure under the Arizona Rules of Civil Procedure.
Finally, they are protected by the self-evaluation privilege, which protects from discovery efforts
of a corporation to examine its operations when protection will serve the public interest.

ATMS cannot make the type of substantial showing required to overcome the protections
afforded by these privileges. Arizona law, like the law throughout the country, recognizes that
the attorney-client privilege is absolute and that the other discovery protections can be overcome
only in limited circumstances and only, at a minimum, upon a demonstration of substantial need.
ATMS cannot demonstrate substantial need, since they are free to retain their own consultants to
evaluate U S WEST's OSSs. ATMS have both the resources and the access to U S WEST's OSS
gateways needed to conduct an evaluation. The attorney work product doctrine requires ATMS
to do their own work instead of piggybacking on U S WEST's trial preparation. Moreover,

U S WEST has provided ATMS with substantial material about OSS testing pursuant to other
discovery requests. Thus, ATMS's ability to analyze U S WEST's OSS systems will not be
hampered by failing to obtain these privileged documents.

For these reasons and the reasons set forth below, the Commission should follow the
results in Montana and Nebraska and reject ATMS's motion to compel U S WEST to respond the

data requests at issue.
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IL. Procedural History and Statement of Facts

A. Procedural History
Responding to ATMS's 287 data requests in this proceeding, U S WEST has produced

tens of thousands of pages of documents and detailed, narrative answers relating to their many
areas of inquiry. Approximately 250 of these requests concern OSS and/or performance
measures. Thus, ATMS have received substantial information from U S WEST on these topics.
U S WEST, however, has objected to a limited number of them on various grounds, including
objections based on the attorney-client privilege and the attommey work product doctrine.

Specifically, on April 26, 1999, U S WEST objected to the four data requests at issue on
the grounds that the requests seek the production of documents protected by the attorney-client
privilege, the work product doctrine and the self-evaluation privilege. Shortly thereafter, on May
7, 1999, U S WEST filed a Privilege Log identifying and describing a limited number of
documents that it was withholding from production in response to the four data requests at issue
here.! ATMS filed their Motion to Compel on May 17, 1999, seeking to compel disclosure of
the 25 privileged documents included in the Privilege Log.
B. Statement of Facts

ATMS assert that U S WEST must produce the OSS assessments. Their position rests on
two fundamentally incorrect factual premises. First, ATMS incorrectly assume that the
consultants performed their work in the ordinary course of business, not in anticipation of
litigation. Second, they wrongly contend that the documents do not reflect attorney thought

processes.

1 ATMS's assumption regarding the actual data requests at issue here, see Motion to Compel at 2,
is correct. As to data request JI-3, U S WEST has not withheld any documents to date. To the extent
such documents are withheld in the future, U S WEST will provide a privilege log.

969794.1/67817.150
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1. The Privileged Materials Were Prepared for Litigation.
The FCC has ordered that incumbent local exchange carriers ("ILECs") like U S WEST

are obligated to unbundle their OSSs and make them available to CLECs. U S WEST developed
its Interconnect Mediated Access system ("IMA"), which affords access through an electronic
gateway to U S WEST's OSSs. In mid-1997, CLECs began challenging the access that

U S WEST was providing to its OSSs, focusing primarily on the access IMA provides. These
challenges to U S WEST's OSSs have occurred in arbitrations and other litigation in federal
courts, state courts, and public utility commissions throughout U S WEST's 14-state region. A
central focus in these proceedings has been attempting to define the nature of U S WEST's OSS
obligations under the Act and the FCC's First Report and Order and evaluating U S WEST's
compliance with those obligations. For example, the Colorado Public Utilities Commission
initiated a show cause proceeding on September 30, 1997 (Docket No. 97C-432T), alleging that
U S WEST had failed to meet its OSS obligations. Affidavit of Raymond C. Fitzsimons
("Fitzsimons Aff.") {§ 3-5.

In addition to these proceedings, in the summer of 1997, U S WEST began to consider
initiating actions under section 271 of the Act to obtain authorization to provide long distance
service in its region. FCC pronouncements established that U S WEST's satisfaction of OSS
requirements would be an issue in these section 271 proceedings. Id. 9 5.2

Given the importance of OSS issues in the arbitrations, the Colorado litigation, and in the
section 271 proceedings the company was considering, U S WEST commissioned three

consulting firms to conduct separate assessments of any litigation risks associated with the

2 ATMS suggest that it is somehow significant that some of the OSS reports were prepared near
the time the FCC issued its decisions on other BOC 271 applications. Motion to Compel at 14. Those
decisions, however, confirmed that U S WEST would likely face challenges to its OSS interfaces in 271
proceedings and made it clear that OSS analyses were foundational for those proceedings. In other
words, the timing that ATMS cite actually supports the fact that the analyses were performed in
anticipation of litigation..

959794.1/67817.150
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company's OSSs. The purpose of each of these studies was to assist U S WEST's counsel in
providing legal advice and representation in the pending Colorado litigation and in the section
271 proceedings for which the company was preparing. Id. 9 6; Affidavit of Laurie J. Bennett
("Bennett Aff.") Y 3-4.

2. The Nature of the OSS Evaluations

U S WEST initiated one OSS study in October 1997 at the request of then in-house
counsel for U S WEST, Raymond Fitzsimons, Assistant General Counsel -- Litigation. Mr.
Fitzsimons requested a consulting firm to perform a study of IMA to assist U S WEST in the
Colorado litigation and to enable him and other counsel for U S WEST to provide legal advice in
connection with the section 271 proceedings. Specifically, Mr. Fitzsimons anticipated that
U S WEST would use the study to develop its responses to claims by AT&T, MCI and other
CLECs that U S WEST was not complying with its OSS obligations. The demands of litigation,
not issues arising in the normal course of business, caused Mr. Fitzsimons to request the study.
Id. 76.

From the outset, Mr. Fitzsimons told the consulting team that the study was highly’
confidential, that it was commissioned to enable U S WEST to assess and defend its OSS
performance in pending and anticipated litigation, and that the final work product was to be
provided only to the U S WEST Law Department. Throughout the period of the study, Mr.
Fitzsimons personally directed the consultant's efforts. He received periodic status reports from
the consultant, and he provided legal guidance that helped shape both the methodology the
consultant used to evaluate OSS performance as well as the scenarios it selected to simulate
actual system performance. The study and its results, therefore, contain Mr. Fitzsimons' thought
processes, opinions, and conclusions regarding legal requirements and issues raised in pending
and anticipated litigation concerning U S WEST's OSS performance. Id. ] 7-9. In addition, the

report sets forth the consultant's conclusions, opinions, and mental impressions.
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The consulting firm completed this study in May 1998. It delivered a single copy of the
final report directly to Laura Ford, an in-house attorney who succeeded Mr. Fitzsimons on the
OSS project. The cover and each page of the study contain the legend: "Privileged --
Attorney/Client Correspondence Prepared in Anticipation of Litigation." Since receiving the
report, U S WEST has maintained its confidentiality by strictly limiting its access to counsel for
U S WEST and a small group of employees directly and intimately involved in OSS issues.
Counsel for U S WEST have used, relied upon and continue to rely upon the study to provide
legal advice to U S WEST regarding pending and anticipated litigation. Id. 9 9-10.

U S WEST's Information Technologies organization commissioned a separate evaluation
of IMA in September 1997. In mid-1997, U S WEST employees from that organization were
working closely with U S WEST's Law Department to assist in defending the pending claims
relating to U S WEST's OSS performance and in preparing for the section 271 proceedings. To
that end, they requested another consulting firm to evaluate IMA and assess any litigation risks
associated with it. Their request for the evaluation arose solely in the context of litigation, not in
the ordinary course of U S WEST"s business. Id. Y 10.

Because this study was requested specifically for potential use in litigation, the
Information Technologies organization consulted with Mr. Fitzsimons concerning the steps to
take to ensure that the study would be confidential.? Based on the advice of U S WEST's
counsel, the consulting team involved in the project was instructed that the study was
confidential and that information relating to it should not be disclosed to anyone other than the
U S WEST employees who also were directly involved. Id.q 11.

Mr. Fitzsimons monitored the preparation of the report. He reviewed two drafts before

the consultants issued the final report in October 1997, and he provided substantive comments to

3 Far from weakening any privilege claim, the fact that U S WEST employees consulted with
counsel to ensure that the report at issue was adequately protected bolsters U S WEST's claim that the
documents were not prepared in the ordinary course of business and only in anticipation of litigation.
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both drafts. The report contains the conclusions, opinions, and the mental impressions of the
consulting firm. The consulting firm was fully aware that U S WEST intended to use the report
in connection with litigation. Accordingly, each page of the final report is marked with the
legend: "Confidential Attorney/Client Privilege -- Attorney Work Product." Id. 4 12. The
consulting firm produced only two copies of the report to U S WEST: one to Mr. Fitzsimons in
his capacity as litigation counsel for U S WEST and the other to the employee in the Information
Technologies organization who had consulted with Mr. Fitzsimons about the project. U S WEST
has maintained the confidentiality of that report, disclosing it only to counsel and a small group
of employees directly involved in the Colorado litigation concerning OSS performance issues.
Id. § 12.

The circumstances surrounding the preparation of the third OSS evaluation are similar to
those for the other two studies. In Summer 1997, Laurie Bennett, Corporate Counsel in
U S WEST's Law Department, engaged another consulting firm to analyze legal issues which
could arise under section 271. Ms. Bennett specifically commissioned the study for use in
preparing for proceedings under section 271. Her request for the study was motivated only by
anticipated litigation, not issues arising in the ordinary course of U S WEST's business. Ms.
Bennett oversaw the project and had the principal role in communicating with the consulting
firm. Her involvement included working closely with the consultants to develop the scope of the
project, and the study, therefore, reflects her thought processes. In addition, the study contains
the consulting firm's conclusions, mental impressions, and thought processes. Bennett Aff. | 3-
5.

When she engaged the consulting firm, Ms. Bennett explained to the consultant managing
the project that the study was confidential and that U S WEST would use it to prepare for section
271 litigation. Accordingly, the written materials the consulting firm presented to U S WEST
bear the inscription, "Prepared in Anticipation of Litigation - Attorney Client Privilege." The

study was closely held and was disseminated only to a small group of employees who were
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involved in the section 271 decision process. Ms. Bennett has relied on the study to provide

legal advice to U S WEST concerning the section 271 proceedings. Id. 9 5-6.

II. Argument

A. The Montana and Nebraska Commissions Have Already Decided that the
Documents at Issue Are Not Discoverable.

In discussing the rulings of prior commissions, ATMS fail to mention that the only two
commissions that have reached the merits of U S WEST's privilege claims based on a review,
with the benefit of reviewing the actual documents, have upheld the protections and rejected
arguments virtually identical to those ATMS now raise in support of the Motion to Compel. For
example, the Montana Commission adopted the decision of an appointed special master, made
after reviewing in camera the very documents at issue here. The special master appointed by the

Commission in that case concluded:

From all arguments presented and the discussion above, the proper legal
conclusion is that USW's OSS studies and related documents are attorney-
client privileged. The OSS studies were developed to assist in rendering
legal advice, the studies have been maintained as confidential for that
purpose, and the studies were confidentially transmitted to the attorneys. .
.. [Therefore U S WEST] need not produce the OSS studies or documents
related to those studies.

Ex. C (Montana Special Master Decision) § 37. He found further:

[I]f it were the case that USW's studies and related documents were not
attorney-client privileged (which they are) they would be protected as
opinion work product because the studies and related documents are
mental impressions, conclusions, opinions or legal theories of USW's
attorneys or other representatives. Additionally, because the requisite
showing for access to the information has not been made, to the extent that
the remaining information in issue . . . not protected by the attorney-client
privilege amounts to opinion work product . . . it is protected as opinion
work product and is not discoverable.

Id. 9 44 (parentheticals omitted, emphasis added). The Montana special master also embraced
U S WEST's claim that the documents at issue are entitled to the protection afforded by the rule

against discovery of facts known to or opinions held by non-testifying expert consultants under
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Montana's civil discovery rule, which like Arizona's Rule 26(b)(3), is based on Federal Rule of
Civil Procedure 26(b)(3). Id. at 99 45-48.

Likewise, reviewing these same documents and rejecting arguments identical to those
advanced by ATMS here, a special master appointed by the Nebraska Commission in
U S WEST'"s section 271 proceeding also held that the documents at isstie are protected from
discovery by both the attorney-client privilege and the attorney work product doctrine. Ex. D
(Nebraska Special Master Decision).

ATMS ignore the Montana and Nebraska rulings and, instead, focus on an order issued
by the New Mexico State Corporation Commission (the "New Mexico Commission") relating to
these documents. waever, they distort the result in New Mexico and wrongfully contend that
the decision there compels production of the documents in this case. Significantly, ATMS fail to
disclose some critical facts from the New Mexico decision. For example, they do not reveal that
the New Mexico Commission "assum[ed] without deciding that the consultant reports fall within
the attorney-client privilege" and observed that the documents "appear to constitute attorney
work product." See New Mexico Order §J 31-32.4

Similarly, ATMS do not disclose that the New Mexico Commission did not order
U S WEST to produce the documents at issue there to AT&T, or any other private party, and

indeed, never ruled on the merits of AT&T's motion to compel there:

AT&T's Motion to Compel Responses to its First Discovery Requests will

not be finally decided until after in camera review by the Commission of
the 25 disputed documents.

New Mexico Order § 1 at p. 28 (emphasis added). The New Mexico Commission merely

ordered U S WEST to provide the disputed documents to the commission for an in camera

4 Although the New Mexico Commission did believe that showings were made to overcome the
work product protection, the commission never ordered the production of any of the documents at issue
there. Moreover, U S WEST has provided ATMS with substantial testing materials in this proceeding,
thereby nullifying any substantial need found by the New Mexico commission.
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review. Id.5 As stated before, after in camera reviews in Montana and Nebraska, those
commissions deemed the materials protected.

As discussed above, the very issues presented here have been previously decided in
U S WEST's favor by commissions in Nebraska and Montana. Therefore, this Commission need
not spend its valuable time and resources in re-evaluating ATMS's unpersuasive arguments yet a
third time.® The documents at issue are not discoverable, and the Commission should, therefore,
deny ATMS's Motion to Compel in its entirety.
B. The Attorney-Client Privilege Bars Production of the Reports.

The attorney-client privilege in Arizona protects the documents listed in the Privilege
Log from disclosure. As the Supreme Court of the United States recently observed, the attorney-
client privilege is one of the law's oldest and most venerable privileges in the law. Swidler &

Berlin v. United States, 118 S. Ct. 2081, 2084 (1998). Arizona law confers strong protection to

communications between attorneys and their clients. The privilege afforded to attorney-client
communications is embodied in statute: "An attorney shall not, without the consent of his client,
be examined as to any communication made by the client to him, or his advice given thereon in
the course of professional employment." A.R.S. § 12-2234(A) (1998).

The Arizona Supreme Court has stated that the fundamental purpose of the attorney-client
privilege is "intended to encourage the client in need of legal advice to tell the lawyer the truth"

with the assumption that "[u]nless the lawyer knows the truth, he or she cannot be of much

5 The documents were never produced to the commission because U S WEST withdrew its
section 271 petition in New Mexico.

6 ATMS appear to suggest that "[o]ther state administrative agencies" have ordered the
production of privileged studies like these at issue here. See Motion to Compel at 8-9. However, none
of these decisions, as described by ATMS, involved an agency's consideration of a motion to compel the
production of documents over decisions of privilege or other protections as in this case. The fact that a
Texas commission "ordered Southwestern Bell Telephone Company to engage in extensive workshops
regarding OSS," or that another BOC expert "testified extensively regarding [OSS expert] reports in
support of BellSouth's alleged compliance with its OSS obligations under the Act" is simply of no
moment here. See id.
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assistance to the client." Samaritan Found. v. Goodfarb, 176 Ariz. 497, 501, 862 P.2d 870, 874
(1993). Thus, while recognizing that the privilege "is not without costs," Arizona courts have
steadfastly declared that "the privilege is central to the delivery of legal services in this country."
Id. (citation omitted).

The privilege protects the relaying of information to attorneys to enable them to give
sound and informed advice, as well as the advice itself. See Up_jbhn Co. v. United States, 449
U.S. 383, 390 (1981). Because of the importance of the attorney-client privilege, a showing of
need cannot overcome the privilege. See A.R.S. § 12-2234 (providing no exception for
"substantial need"); Admiral Ins. Co. v. United States Dist. Ct., 881 F.2d 1486 (9th Cir. 1989);
Arcuri v. Trump Taj Mahal Assocs., 154 F.R.D. 97, 101 (D.N.J. 1994); State ex rel. United
States Fidelity & Guar. Co.. v. the Montana Second Judicial Dist. Court, 783 P.2d 911, 915, 917
(Mont. 1989); 8 Wigmore, Evidence § 2292 (McNaughton rev. 1961).

Consistent with the goal of enabling attorneys to provide the best possible legal advice,
courts routinely hold that communications between attorneys, their clients, and other
professionals who assist attorneys in rendering legal advice fall within the attorney-client

privilege. See, e.g., United States v. Alvarez, 519 F.2d 1036, 1045-46 (3d Cir. 1975)

(communications with psychiatrist); United States v. Cote, 456 F.2d 142, 144 (8th Cir. 1972)
(communications with accountant); United States v. Judson, 322 F.2d 460, 462-63 (9th Cir.

1963) (same); United States v. Kovel, 296 F.2d 918 (2d Cir. 1961) (same); Golden Trade SR.L.

v. Lee Apparel Co., 143 F.R.D. 514 (S.D.N.Y. 1992) (communications with patent agent);
Baxter Travenol Lab. v. Lemay, 89 F.R.D. 410 (S.D. Ohio 1981) (communications with
litigation consultant); Cold Metal Process Co. v. Aluminum Co. of America, 7 F.R.D. 684 (D.
Mass. 1947) (expert in minerology and crystallography could not be compelled to testify where
hired by plaintiff's attorneys to aid in preparation of confidential report). State courts, too, have
recognized this aspect of the attorney-client privilege. E.g., State v. Thompson, 495 S.E.2d 437

(S.C. 1998) (communications with psychiatrist retained to assist counsel with defense covered by
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attorney-client privilege); Brown v. State, 448 N.E.2d 10 (Ind. 1983) (privilege covered

communications between defendant and polygraph expert where expert retained to assist attorney
in rendering legal advice to defendant); Conforti & Eisele, Inc. v. Dep't of Treasury, 405 A.2d
487 (N.J. Super. 1979) (construction/engineering consultants hired to assist with litigation are
agents of attorney and covered by attorney-client privilege).

These courts recognize that with the increasingly technical and complex issues that

require legal advice, the attorney-client privilege covers communications with subject matter

experts who assist attorneys in rendering legal advice. As the court in Kovel stated, "the
complexities of modern existence prevent attorneys from effectively handling clients' affairs
without the help of others . .. ." 296 F.2d at 921. Analogizing to a client who speaks a foreign

language, the Kovel court noted that accounting concepts -- like systems and software

engineering -- are a foreign language to most attorneys. Id. at 922. Thus, the use of an
accountant to interpret a client's complicated tax story should no more destroy the privilege than
the presence of an interpreter because "the presence of the accountant is necessary, or at least
highly useful, for the effective consultation between the client and the lawyer which the
[attorney-client] privilege is designed to permit." Id. (footnote omitted). So long as the third
party agent maintains the confidentiality of client communications and his participation is for the
purpose of providing legal advice to the client, the privilege extends to the agent's
communications with the attorney. Id.

Recognizing the complexity of modern business and the sometimes difficult application
of the attorney-client privilege in the corporate client context, Arizona has codified these
principles. In addition to codifying the generic privilege, the statute further provides in relevant
part:

For purposes of subsection A, any communication is privileged between
an attorney for a corporation . . . or other similar entity . . . and any
employee, agent or member of the entity . . . regarding acts or omissions

of or information obtained from the employee, agent or member if the
communication is either:
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1. For the purpose of providing legal advice to the entity or. . . to
the employee, agent or member.

2. For the purpose of obtaining information in order to provide
legal advice to the entity or . . . the employee, agent or member.

AR.S. § 12-2234(B)(1) &(2); see also State ex rel. Corbin v. Ybarra, 161 Ariz. 188, 192, 777

P.2d 686, 690 (1989) (noting that both attorney-client privilege and work product protection
"must apply not only to attorneys but their agents as well").

In this case, the consultants’ reports fall squarely within the privilege. As the affidavits of
Mr. Fitzsimons and Ms. Bennett establish, U S WEST commissioned all three evaluations
specifically to enable its counsel to render legal advice relating to the defense of actions
involving OSS issues and the furtherance of section 271 filings. OSS issues are extremely
technical and highly complex; in-depth understanding of these issues is beyond the reach of most
attorneys. Without the evaluations from these expert consultants, U S WEST's counsel would
have been significantly handicapped in providing legal advice to the company. Because the
information in the reports was important to the cqnsultations between U S WEST and its counsel
and was treated confidentiality, it is protected from discovery by the attorney-client privilege.

In an attempt to prevent application of the attorney-client privilege, ATMS incorrectly
assert that the written reports of expert consultants submitted to attorneys are not "attorney-client
communications" and, accordingly, are not privileged. Motion to Compel at 11. Of course, there
can be no serious dispute that the attorney-client privilege attaches to both oral and written
communications, and that a written consultant's report prepared at the request of and submitted to
an attorney constitutes a communication.

By citation to Southern Bell Tel. & Tel. Co. v. Deason, 632 So. 2d 1377 (Sup. Ct. Fla.
1994), ATMS apparently are arguing that the reports are not the sort of communication that is
protected by the attorney-client privilege. Southern Bell is so readily distinguishable from the
present circumstances as to be wholly inapposite. In that case, Southern Bell attorneys requested

Southern Bell employees to conduct a series of audits of trouble repair reports, a collection of
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data of over 1,000,000 such reports. There is no suggestion in the case that the audits contained
any expert opinion or analysis, or the mental impressions or legal theories of lawyers. Since
those audits comprised solely factual data, the court held that they were not the sort of
communications to which attorney-client privilege attaches, although they did constitute attorney
work product prepared in anticipation of litigation.

In contrast to Southern Bell, the OSS studies in this case were prepared by outside
experts not corporate employees. Equally important, unlike the Southern Bell, the OSS studies
here are not merely collections of factual data. They comprise the expert opinions and analyses
of the consultants, they contain evaluations and recommendations regarding OSS performance,
and they reflect attorneys' methbdologies to support legal theories and arguments for
U S WEST'"s position in the state arbitrations, federal court actions and section 271 proceedings.
Consequently, the holding of Southern Bell regarding the attorney-client privilege for internal
audits has no relevance to the instant motion.

As set forth above, there can be no serious question that reports or analyses of technical
consultants who assist attorneys qualify as attorney-client privileged material. In most instances,
courts determine that technical reports are or are not privileged based on the evidence of the
attorneys who retained or supervised the consultants. See, e.g., Ford Motor Co. v. Leggat, 904
S.W.2d 643, 648 (Sup. Ct. Tex 1995) ("In support of this claim, Ford submitted affidavits from
both in-house and outside counsel. . . . The affiants affirmatively state that the material was
gathered and prepared in a specific form for use by Ford's attorneys and was treated as
confidential by the attorneys and Ford. Information gathered in this way falls within the confines
of the privilege as explicated in Upjohn Co."). The evidence that U S WEST provides clearly

establishes that the reports are privileged communications.”

7 ATMS also appear to suggest that U S WEST voluntarily provided the documents at issue here
to the Colorado Commission. See Motion to Compel at 16. U S WEST has not introduced the reports in
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ATMS also suggest that Mr. Fitzsimons and Ms. Bennett were acting not as attorneys
rendering legal advice, but rather as corporate officials, in connection with the documents sought.
See Motion to Compel at 11-12. A plain reading of the sworn affidavits makes it abundantly
clear that Mr. Fitzsimons' work in connection with the documents arose from his role as legal
counsel, and not from general corporate duties. Fitzsimons Aff{ 9 3,6,7,8,9,10,11,12.

The objections to the adequacy of U S WEST's privilege log are similarly without merit.
See Motion to Compel at 11-12. ATMS's claim that U S WEST is not specific enough in
describing the nature of the privileged documents. Id. The purpose of a privilege log is to make
a prima facie showing that the elements of the privilege are sati’sﬁed. See In re Grand Jury
Investigation, 974 F.2d 1068, 1071 (9th Cir. 1992). U S WEST's log and affidavits amply meet
these requirements, showing that communications were made to U S WEST attorneys for the
purposes of providing legal advice. Clearly, U S WEST is not required to reveal the "contents"
of those reports, as ATMS suggest, since that could waive U S WEST's privilege claims.

ATMS further suggest that it cannot discern the nature of the documents in U S WEST's
privilege log. See Motion to Compel at 11-12. ATMS are well aware of the issues surrounding
OSS access. From the privilege log and affidavits, it knows for whom these documents were
prepared and why. Moreover, one of the movants, AT&T, also has already sought these
documents in three other states, clearly demonstrating that it has sufficient information to
challenge U S WEST's privilege claims. U S WEST's privilege log provides sufficient
information to establish U S WEST's privilege claims without waiving them and has provided

ATMS with sufficient information to challenge U S WEST's claims.

this or any other proceeding, and, contrary to ATMS's speculative assertion, U S WEST will not
introduce them in proceedings before the FCC.
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C. The Work Product Doctrine Also Bars Production of the Reports.

1. Because the reports were prepared for litigation, they are work
product.

The OSS documents are also protected by the attorney work product doctrine. Although
the work product doctrine overlaps to some degree with the attorney-client privilege, it is
nonetheless distinct. Rule 26(b)(3) of the Arizona Rules of Civil Procedure, which governs the

disclosure of attorney work product, provides:

Trial Preparation Materials. Subject to the provisions of subdivision
(b)(4) of this rule, a party may obtain discovery of documents and tangible
things otherwise discoverable . . . and prepared in anticipation of litigation
or for trial by or for another party or by or for that other party's
representative (including his attorney, consultant, surety, indemnitor,
insurer or agent) only upon a showing that the party seeking discovery has
substantial need for the materials in the preparation of the party's case and
that the party is unable without undue hardship to obtain the substantial
equivalent of he materials by other means. In ordering discovery of such
materials when the required showing has been made, the court shall
protect against disclosure of the mental impressions, conclusions, opinions
or legal theories of an attorney or other representative of a party
concerning the litigation.

Like the federal counterpart, by its own terms, Arizona Rule 26(b)(3) bars production not
only of documents that attorneys prepare, but also materials prepared by consultants and other

agents of a party when prepared in anticipation of litigation. Ariz. R. Civ. P. 26(b)(3); see also

United States v. Noble, 422 U.S. 225, 238-39 (1975) ("[The work-product] doctrine is an
intensely practical one, grounded in the realities of litigation in our adversarial system. One of
those realities is that attorneys often must rely on the assistance of investigators zind other agents
in the compilation of materials in preparation for trial. It is therefore necessary that the doctrine
protect material prepared by agents for the attorney as well as those prepared by the attorney
himself"). The Advisory Committee notes to Fed. R. Civ. P. 26(b)(3), upon which the Arizona
rule is based, emphasize that work of non-lawyers performed in anticipation of litigation is

protected under the work product doctrine.

[Rule 26(b)(3)] reflects the trend of cases by requiring a special showing
not merely as to materials prepared by an attorney, but also as to materials
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prepared in anticipation of litigation or preparation for trial by or for a
party or any representative acting on his behalf.

Fed. R. Civ. P. 26(b)(3) advisory committee's note.

Numerous courts recognize that documents prepared in anticipation of litigation, even by
non-attorneys, fall within the work product doctrine. See, e.g., Longs Drug Stores v. Howe, 134
Ariz. 424, 429, 657 P.2d 412, 417 (Ariz. 1983) (noting that "trial preparation materials prepared
by a party's representative are within the protection of the Rule") (citation omitted); Martin v.
Bally's Park Place Hotel & Casino, 983 F.2d 1252, 1258-61 (3d Cir. 1993); Maertin v.
Armstrong World Indus., Inc., 172 F.R.D. 143, 150-51 (D.N.J . 1997); Eoppolo v. Nat'l Railroad
Passenger Corp., 108 F.R.D. 292 (E.D. Pa. 1985); Fontaine v. Sunflower Beef Carrier, Inc., 87

F.R.D. 89 (E.D. Mo. 1980); Spaulding v. Denton, 68 F.R.D. 342, 345-46 (D. Del. 1975); Empire
Box Co. v. Illinois Cereal Mills, 90 A.2d 672 (Del. 1952). Furthermore, courts routinely hold
that documents prepared in connection with or in anticipation of administrative proceedings are
prepared in anticipation of litigation within the meaning of the work product doctrine. E.g.,
Martin, 983 F.2d 1252; Briggs & Stratton Corp. v. Concrete Sales & Services, 174 F.R.D. 506,
509 (M.D. Ga. 1997); Maertin, 172 F.R.D. at 149; Martin v. Monfort, Inc., 150 F.R.D. 172, 173

(D. Colo. 1993).
Finally, many courts, including the United States Court of Appeals for the Tenth Circuit,
have concluded that the work product doctrine is not confined to materials specifically prepared

for the litigation in which it is sought, but, "extends to subsequent litigation." Frontier Ref., Inc.

v. Gorman-Rupp Co.. Inc., 136 F.3d 695, 703 (10th Cir. 1998) (collecting cases); see also United

States v. Phizer. Inc., 560 F.2d 326, 335 (8th Cir. 1977) (extending the work product doctrine to

materials prepared in anticipation of any other litigation regardless of whether related); Duplan
Corp. v. Moulinage et Retorderie de Chavanoz, 487 F.2d 480, 484-85 (4th Cir. 1973) (same); In

re Grand Jury Proceedings, 43 F.3d 966, 971 (5th Cir. 1994) (recognizing that the work product
doctrine applies to subsequent litigation); United States v, Leggett & Platt. Inc., 542 F.2d 655,
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660 (6th Cir. 1976), cert. denied, 430 U.S. 945 (1977) (same); Republic Gear Co. v. Borg-
Wamner Corp., 381 F.2d 551, 557 (2d Cir. 1967) (same). This result has found support in the
Supreme Court's statement in FTC v. Grolier, Inc., 462 U.S. 19, 25 (1983), that Rule 26(b)(3) of

the federal rules "protects materials prepared for any litigation or trial as long as they were
prepared by or for a party to the subsequent litigation."

Application of these principles to the consultant reports clearly demonstrates that the
reports are attorney work product. The affidavits of Ms. Bennett and Mr. Fitzsimons
conclusively establish that the reports were prepared for litigation, not in the ordinary course of
b;siness, Bennett Aff. § 3-4; Fitzsimons Aff. § 6. As these affidavits demonstrate, the reports
would not have been commissioned but for the pending and anticipated litigation in which
U S WEST was engaged. The motivation for the reports had nothing to do with issues arising in
the ordinary course of U S WEST's business. Id. Under these circumstances, the documents
clearly qualify for protection under the work product doctrine. See Martin, 150 F.R.D. at 172
(studies prepared after party is aware of potential for litigation squarely fall within work product
privilege).?

ATMS allege without foundation that the studies were prepared "for ordinary business
purposes” because, they argue, at the time U S WEST and its attorneys commissioned and
prepared the studies, there was only a "remote possibility of litigation." Motion to Compel at 13-

14. ATMS could not be further off the mark. The Telecommunications Act of 1996 requires

non-discriminatory access to network elements, and the FCC previously determined that OSSs

8 ATMS's citation of Lumber v. PPG Indus., 168 F.R.D. 641, 646 (D. Minn. 1996) is inapposite.
See Motion to Compel at 13. There, the court stated that a party could not shield documents from
discovery by delegating business functions to outside counsel. Here, the affidavits of U S WEST counsel
conclusively establish that the reports were not prepared in the ordinary course of business.
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are a network element. U S WEST's provision of non-discriminatory access to OSS was, at the
time the OSS studies were commissioned, in litigation in 14 state public utility commissions and
some number of federal courts. ATMS are each keenly aware of this litigation, as they are
parties to most of the proceedings. In addition, U S WEST anticipated that AT&T, MCI and
other interexchange providers would oppose its compliance in section 271 proceedings planned
in other states, precisely as they have done in this proceeding. The litigation which prompted the
OSS studies was real, ongoing, and immediate, as well as reasonably anticipated in other
contexts.

ATMS's reliance on the Arizona Supreme Court's decision in Brown v. Superior Court,
137 Ariz. 327, 670 P.2d 725 (1983), is misplaced and their claim that "U S WEST has made no

showing whatsoever that any information pertaining to the five factors!0 identified in Brown
would establish that the documents were prepared in anticipation of litigation" is preposterous.
Motion to Compel at 13-14. In Brown, the court held, in contrast to ATMS's position here, that

the only materials not entitled to work product immunity were those prepared before the party

claimed that it anticipated litigation -- the court held that all of the remaining materials, prepared
after the date on which the party stated it anticipated litigation, were protected attorney work
product. Brown, 137 Ariz. at 335-36, 670 P.2d at 733-34. All of the documents in question here

were prepared in anticipation of litigation.

9 In AT&T Corp. v. Iowa Utils. Bd., 119 S. Ct. 721 (U.S. 1999), the United States Supreme
Court vacated the FCC rule that defined the network elements incumbent local exchange carriers must
unbundle under 47 U.S.C. §§ 251(c)(3) and 251(d)(2). Accordingly, there is currently no valid FCC rule
defining the elements U S WEST must unbundle, nor is it clear whether the FCC will require incumbent
LECs to unbundle OSS when it issues its new unbundling rules in response to the Supreme Court's
decision.

10 Although ATMS's listing of the factors set forth in Brown is generally accurate, see Motion to
Compel at 12-13, as discussed below, however, their proposed application of those factors in this case is
plainly erroneous.
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More importantly, however, the sworn affidavits of Mr. Fitzsimons and Ms. Bennett
clearly establish that the OSS studies at issue were prepared in anticipation of litigation under the

factors listed in Brown. Mr. Fitzsimons and Ms. Bennett attest to the fact that the sole purpose of

the OSS studies was to seck expert opinion and recommendations to assist lawyers in advising
the company in connection with ongoing and anticipated litigation and administrative
proceedings, including é show cause proceeding relating to U S WEST's OSS obligations before
the Colorado Public Utilities Commission. See Fitzsimons Aff. Y 4, 6, & 11; Bennett Aff. 9 4.
Indeed, that the studies were protected attorney work product created in anticipation of litigation
is not casually asserted; it pervades the sworn affidavits of officers of the court. Fitzsimons Aff.
19 4,5,6,8,9,10,11,12; Bennett Aff. 9 3,4,5,6. In addition, each affidavit states that the studies
were commissioned by counsel solely for litigation and were not prepared in the ordinary course
of business. Fitzsimons Aff. 1 6 & 11; Bennett Aff. § 4. Finally, because of their intimate
involvement in the conduct of the testing and the rendering of the reports, the studies necessarily
contain the attorneys' thought processes, conclusions and legal opinions regarding the
requirements of the Act and U S WEST's OSS capabilities. See Fitzsimons Aff. § 8; Bennett
Aff. 411

ATMS claim that the OSS studies were prepared for an ordinary business purpose
because they were undertaken to assess U S WEST's compliance with the Telecommunications
Act. Motion to Compel at 14. This is simply a non-sequitur. U S WEST's compliance with the

Act in its provision of OSS is a core issue in state arbitrations, cost dockets and federal court

11 This issue is well illustrated by Santiago v. Miles, 121 F.R.D. 636 (W.D.N.Y. 1988). In
Santiago, an attormey developed a computer program to perform a statistical analysis of raw data to test
the correlation of prison job assignments and ethnicity in anticipation of defense of a law suit. The court
found that, although the raw data on computer printouts would not normally be protected by the work
product doctrine, "the printouts themselves reflect, because of counsel's participation in developing the
computer program, an attorney's 'selection process [which] itself represents defense counsel's mental
impressions and legal opinions as to how the evidence in the documents relates to the issues and defenses
in the litigation."' Id. at 638 (quoting Sporck v. Peil, 759 F. 2d 312, 315 (3d Cir. 1985)).
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litigations that were pending at the time the studies were commissioned. That OSS access may
be required by the Act does not alter the fact that U S WEST's OSS compliance is a key issue in
various litigated matters and it does not transform the purpose of the studies from litigation
preparation to the ordinary course of business.

Accordingly, like the Montana and Nebraska commissions,, the Commission should hold

that the documents at issue are protected from discovery by the work product doctrine.

2. The reports are opinion work product subject to the highest
protection.

The reports also qualify for the higher protection that the law affords opinion work
product. Mr. Fitzsimons' and Ms. Bennett's affidavits establish that they had significant
involvement in the preparation of the reports. Because of their involvement, the reports reflect
their opinions, legal theories, and litigation strategies. As discussed earlier, Mr. Fitzsimons had
direct input into the methodology and scenarios the consultants selected for one of the studies,
and he provided detailed, substantive comments on drafts of the other study in which he was
involved. As aresult, the reports contain and reflect his thought processes and legal strategies.
Likewise, Ms. Bennett was intimately involved in deciding upon the nature and scope of the
study she oversaw; the study, therefore, necessarily reflects her thought processes. Cf. Barrett

Indus. Trucks, Inc. v. Old Republic Ins. Co., 129 F.R.D. 515, 519 (N.D. Ill. 1990) (defendant

could not discover questions counsel asked consultant or even learn of aspect of case to which
counsel directed majority of questions as that would reveal the attorney's thought processes).
Under the Arizona Rules of Civil Procedure, the mental processes, strategies and opinions
of attorneys are afforded even greater protection than ordinary work product. See Ariz. R. Civ.
P. 26(b)(3) (even if required showings are made and discovery is ordered, "court shall protect
against disclosure of the mental impressions, conclusions, opinions, or legal theories of an
attorney or other representative of a party concerning litigation"). As Rule 26(b)(3) expressly

provides, this protection of "opinion work product” extends not only to attorneys, but also to
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"other representatives of a party." Id.; 8 Charles A. Wright, Arthur R. Miller, Richard L. Marcus,
Federal Practice and Procedure § 2026 at 403 (2d ed. 1994) ("the reference in the rule to
'representative’ is consistent with cases that have refused to order discovery of material
containing the impressions of claims agents and other assisting in preparation of the case")
(emphasis added). Thus, the work product doctrine strictly protects not only the mental
impressions of U S WEST's in-house counsel, but also those of its consultants as reflected
throughout the reports where those consultants were retained in anticipation of litigation. Barrett

Indus. Trucks, Inc., 129 F.R.D. at 519. The protection afforded opinion work product is near-

absolute and cannot be overcome by a mere showing of need, or even an inability to secure
equivalent materials without undue hardship. See Longs Drug Store, 134 Ariz. at 430, 657 P.2d
at 418 ("Where the material being sought, however, contains nothing but impressions, theories
and the like, there will ordinarily not be grounds for production™); Upjohn Co. v. United States, -
449 U.S. 383, 399-401 (1981).

ATMS élaim that U S WEST has made no showing that the reports contain the opinion
work product of its consultants cannot be taken seriously in light of the affidavits of Ms. Bennett
and Mr. Fitzsimons. See Motion to Compel at 14. The reports necessarily contain not only the
opinions of U S WEST's attorneys, but also consultants' mental impressions, conclusions and
opinions, and U S WEST asserts that the reports are protected on this ground as well. As Mr.
Fitzsimons states: "Throughout the study period and based upon my experience as an in-house
counsel for a large computer equipment and software manufacturer, [ personally‘directed the
consultant's efforts, and received status reports. I provided guidance on the particular
methodology to be used to evaluate the OSS performance, and participated in the selection of
scenarios for the simulation of actual system performance." Fitzsimons Aff. § 8. Therefore, as
Mr. Fitzsimons states, the OSS study reflects his legal opinions and conclusions. Id.

With respect to the September 1997 report, Mr. Fitzsimons states that he substantively

commented on multiple drafts of the report. Id. § 13. Thus, that report also contains his and the
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consultants' mental impressions, conclusions and opinions. Similarly, in paragraph 4 of her
affidavit, Ms. Bennett stated that the third study reflects her thought processes because she
"worked closely with the consultants to develop the scope of the project." Thus, the affidavits
provide evidence not only that the OSS studies were prepared in anticipation of litigation, but
also that they contain legal opinions and not merely fact\ual matter.

3. ATMS have not met their heavy burden of proving need.

Because the reports are opinion work product, ATMS may not discover them even if it
could demonstrate need. But even if the reports could be discovered based on a showing of need,
ATMS have not met their burden.

To discover non-opinion work product, ATMS have the burden of establishing that they
have a substantial need for the reports and are unable to obtain substantially equivalent
information by other means without undue hardship. See Ariz. R Civ. P. 26(b)(3); Hickman v.
Taylor, 329 U.S. 495, 512 (1947); see also Longs Drug Stores, 134 Ariz. at 428, 657 P.2d at 416

(noting that "Arizona practice has always conformed to the Hickman rule" on these issues).
ATMS cannot meet this heavy burden. It is well established that a party cannot obtain work
product analyses of an adversary if the party has the ability to perform similar analyses itself or
can obtain comparable information through other means. See Martin v. Bally's Park Place Hotel
& Casino, 983 F.2d 1252, 1262-63 (3d Cir. 1993) (where OSHA had ability and resources to
conduct own testing it could not obtain test report of defendant's consultant); Hendrick v. Avis
Rent A Car Sys., Inc., 916 F. Supp. 256, 260-61 (W.D.N.Y. 1996) (plaintiff failed to establish
substantial need to attend defendant's crash tests where did not demonstrate its own independent

expert's attempts to perform similar tests); Martin, 150 F.R.D. at 173 (no substantial need shown

where party could have performed own time and motion analysis in 1990, when defendant
conducted its analysis, and could perform such analysis now); Juedeman v. Montana Deaconess
Med. Ctr., 726 P.2d 301, 322-23 (Mont. 1986) (where plaintiffs could retain own pathologist to

analyze records, exceptional circumstances warranting discovery of non-testifying expert
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opinions is not present). Here, ATMS have access to IMA. Nothing prevents them from
retaining their own consultants to evaluate the system. Moreover, they already have hundreds of
pages of documents from U S WEST regarding IMA. These were provided pursuant to hundreds
of data requests concerning OSS propounded by ATMS in this docket. Furthermore, ATMS
have ample access to actual CLEC experience using IMA. With these other avenues available to
them, it clearly would be improper to allow ATMS to exploit U S WEST's protected work
product. See United States v. Beiersdorf-Jobst, Inc., 980 F. Supp. 257, 262 (N.D. Ohio 1997)

(intent of work product doctrine is to prevent an adversary from piggybacking on the efforts of
its opponent's counsel).

Based on vague and unsubstantiated claims of lack of "access" and "cooperation," ATMS
assert that they cannot replicate the OSS studies and that, in any event, to do so would be an
"arduous and unrealistic task." Motion to Compel at 16-17. ATMS do not explain why this is
so. Just as U S WEST has, ATMS are free to retain their own experts and to elicit from those
experts whatever they can in support of its opposition to U S WEST's section 271 compliance.
And, as set forth above, they can obtain additional information through written discovery if the

gateways are insufficient for their analytical purposes. DeBartolo-Aventura, Inc. v. Hernandez,

638 So. 2d 988 (Fla. App. 1994) (work product protection not overcome where plaintiff has
standard discovery tools available to her).

While it is true that ATMS do not have unfettered access to U S WEST employees, that
unavoidable circumstances is not reason to pierce attorney-client and attorney work product
privileges. Ifit were, the privileges would be wholly diluted and largely unavailable to
corporations. ATMS also claim that they should have access to the reports because the
consultants prepared them early in the development of IMA when technical conditions were
different from what they are now. See Motion to Compel at 17. This point, however,

undermines rather than supports their position. Only the current version of IMA is relevant in

this proceeding; thus, this argument does not establish "need." In fact, the OSS reports at issue
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are so dated, and the changes to IMA since their preparation so substantial, ATMS cannot
establish that the reports are even relevant, let alone that they are so "necessary" as to overcome
applicable privileges and protections.

ATMS's reliance on Southern Bell is once again misplaced. In that case the withheld
audits were simply raw data of over 1,000,000 trouble repair reports. There was no expert
evaluation, consultant's opinion or recommendations to attorneys. It was not opinion work
product as are the OSS studies here, nor did the audits reflect legal impressions and theories.
Although the Florida Supreme Court held that the audits were work product, since they were not
attorney-client privileged, overriding the work product protection in that case did not disclose
privileged communications or reveal expert opinion, as it would here. The factual differences
between Southern Bell and this case are so great as to make that case inapplicable. Under these
circumstances, ATMS cannot overcome the protection to work product that Arizona Rule

26(b)(3) affords the documents at issue.

D. Arizona Rule of Civil Procedure 26(b)(4)(B) Prevents Discovery Regarding
the Opinions and Conclusions of Non-Testifying Experts.

The reports are also immune from discovery because they were prepared by experts
retained in anticipation of litigation, and who will not be called as witnesses in this proceeding.

Rule‘26(b)(4)(B) of the Arizona Rules of Civil Procedure provides:

A party may through interrogatories or by deposition discover facts known
or opinions held by an expert who has been retained or specially employed
by another party in anticipation of litigation or preparation for trial and
who is not expected to be called as a witness at trial, only as provided in
Rule 35(b) [relating to physical or mental examinations] or upon a
showing of exceptional circumstances under which it is impracticable for
the party seeking discovery to obtain facts or opinions on the same subject
by other means.

Many courts have affirmed the principle of precluding discovery of such expert reports absent

exceptional circumstances. See Durflinger v. Artiles, 727 F.2d 888 (10th Cir. 1984); Wolt v.

Sherwood, 828 F. Supp. 1562, 1566-68 (D. Utah 1993); see also Hartford Fire Ins. Co. v. Pure

Air on the Lake, Ltd., 154 F.R.D. 202, 207-10 (N.D. Ind. 1993); In re Shell Qil Refinery, 132
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F.R.D. 437 (E.D. La. 1990). Indeed, Arizona courts have long recognized that the rule
"distinguishes sharply between testimonial and consulting experts, prohibiting discovery from

the latter except 'upon a showing of exceptional circumstances." Emergency Care Dynamics,
Ltd. v. Superior Court, 188 Ariz. 32, 36, 932 P.2d 297, 301 (Ct. App. 1997) (also noting Rule
26(b)(4) "imposes a substantial barrier against discovery from consulting experts").

As set forth above, nothing precludes ATMS from retaining their own experts to evaluate
U S WEST's OSSs. Since they are free to do so, ATMS cannot meet the heavy burden of
proving exceptional circumstances warranting disclosure of the reports. See, e.g., Hartford Fire
Ins. Co., 154 F.R.D. at 208-10 (no exceptional circumstances where plaintiffs' experts had ample
opportunity to conduct their own analysis of collapsed pipes); In re Shell Oil Refinery, 132

F.R.D. at 443 (no exceptional circumstances where plaintiffs' experts could conduct tests

plaintiffs sought to obtain from defendants' non-testifying experts); see also In re Pizza Time

Theatre Sec. Litig., 113 F.R.D. 94, 96 (N.D. Cal. 1986) (privilege is designed "to discourage lazy
or unscrupulous lawyers from trying to cut case-preparation corners by leaching basic
information or valuable opinions from experts retained by their opponents"). Instead, ATMS
have demonstrated no interest in implementing IMA and have abandoned entirely
implementation of U S WEST's EDI operational support system.

The non-testifying expert privilege is designed to prevent a party from unfairly taking
advantage of the work and effort undertaken by another. See In re Pizza Time Theatre Sec.
Litig., 113 F.R.D. at 96. ATMS have the resources, ability and opportunity to conduct their own
investigations on these issues. This Commission should not destroy U S WEST"s privileges and
protections simply to relieve ATMS of the standard burdens of case preparation.

E. The Documents are Protected Under the Self-Evaluation Privilege.

Even if the long-standing attorney-client privilege and the attorney work-product and

non-testifying expert doctrines did not apply, the corporate self-evaluation privilege would

protect these documents from disclosure.
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Numerous courts have recognized the corporate self-evaluation privilege. See. e.g.,

Joiner v. Hercules, Inc., 169 F.R.D. 695- 698-99 (S.D. Ga. 1996); Sheppard v. Consolidated

Edison Co., 893 F. Supp. 6, 7-8 (E.D.N.Y. 1995); Reichold Chems., Inc. v. Textron, Inc., 157

F.R.D. 522 (N.D. Fla. 1994); In re Crazy Eddie Sec. Litig., 792 F. Supp. 197, 205 (E.D.N.Y.
1992). The privilege permits individuals and corporations to assess candidly their compliance
with legal or regulatory requirements without creating evidence that may be used by opponents

in future litigation. Reichold Chems., 157 F.R.D. at 524. Courts reason that self-evaluation

|| fosters compliance with the law and, thus, serves a compelling public interest. See Sheppard,

893 F. Supp at 7 ("The self-evaluation privilege is based on the notion that disclosure of

documents reflecting candid self-examination will deter or suppress socially useful investigations

or evaluations or compliance with the law or professional standards") (quoting Reilly v. Metro-
North Commuter R.R. Co., No. 93 Civ. 7317, 1995 WL 105286, *1 (S.D.N.Y. Mar. 13, 1995)).
To suggest that the corporate self-analysis privilege is barred by Arizona law, ATMS cite
a district court case from Kansas, Mason v. Stock, 869 F. Supp. 828 (D. Kan. 1994). AT&T
Supplemental Memo at 3 n.1. This case is wholly inapposite. First, the court in Mason
considered a "self-policing' privilege asserted by law enforcement officers that was distinct from
the corporate self-critical analysis privilege asserted here. Id. at 834. Second, the court's initial
ground for rejecting the privilege was federalism concerns — specifically, the need for a federal
court to avoid creating common law. Id. Third, the case involved federal civil rights violations
allegedly committed by law enforcement officers. The court was simultaneously concerned
about allowing state officials to shield themselves from federal civil rights statutes, and leery of
the idea that policemen would somehow shirk their normal duties without access to the privilege.
Id. The cases ATMS ascribe to Judge Weinstein for additional support of its position also
involves law enforcement officers — and similar issues. Denver v. Lichtenstein, 660 F.2d 432

(10th Cir. 1981).

969794.1/67817.150

-28-




O 00 9 N W b W N =

NN N N NN e e e e e ek e e e e
wnm A WN = O N 00NN N R W= O

26

FENNEMORE CRAIG
A PROFESSIONAL CORPORATION
PHOENIX

To assert the self-analysis privilege, a party generally must meet a four-part test: (1) the
information must result from critical self-evaluation undertaken by the party seeking protection;
(2) there must be a strong public interest in preserving the free flow of the type of information
sought; (3) the information must be of a type whose flow would be curtailed if the privilege did
not apply; and (4) the information must be prepared with the expectation that it would be kept
confidential. Dowling v. American Hawaii Cruises, Inc., 971 F.2d 423, 425 (9th Cir. 1992). The
documents U S WEST seeks to withhold easily satisfy each of the four factors.

First, the reports result from, at a minimum, critical self-evaluation that U S WEST
initiated of its OSS systems. Second, the public has a strong interest in encouraging ILECs like
U S WEST to conduct such analyses in order to foster competition in the local telephone market
and to satisfy its OSS obligations under the Act. Indeed, this Commission has a particularly
strong interest in encouraging U S WEST to conduct such analyses so that U S WEST may
assess its satisfaction with the Act before seeking to enter the long-distance telephone market in
Arizona. Third, if these reports are not privileged, U S WEST and other utilities will be strongly
discouraged from conducting similar analyses in the future. If its competitors can discover these
analyses, U S WEST will clearly have no incentive to conduct them in the future. Finally, as
noted above, U S WEST has strictly protected the confidentiality of the reports, permitting only
U S WEST counsel and a limited number of employees directly involved in OSS compliance to
have access.

U S WEST seeks simply to preserve its legal rights, and to prevent the forced disclosure
of information that is protected by well-settled, cognizable legal privileges. The Commission
should resist AT&T's efforts to compel discovery of what is clearly confidential and privileged
information.

IV.  Conclusion
For the foregoing reasons, the Commission should reject ATMS's motion to compel

responses to data requests JI-130, JI-131, JI-132, and JI-133 from U S WEST.
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DATED this 24™ day of May, 1999.
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U S WEST COMMUNICATIONS, INC.

By K,%%)

Andrew D. Crain
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Thomas M. Dethlefs

1801 California Street, Suite 5100
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(303) 672-2948
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Timothy Berg

3003 North Central Ave., Suite 2600
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(602) 916-5421

Attorneys for U S WEST
Communications, Inc.

ORIGINAL and 10 copies of the foregoing hand-delivered

for filing this 24 day of May, 1999, to:

Docket Control

ARIZONA CORPORATION COMMISSION
1200 W. Washington St.

Phoenix, AZ 85007
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ARIZONA CORPORATION COMMISSION
1200 W. Washington St.

Phoenix, AZ 85007

Ray Williamson, Acting Director

Utilities Division
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1200 W. Washington St.
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1200 W. Washington

Phoenix, AZ 85007

Steven Dufty

Ridge & Isaacson

3101 North Central Avenue, Suite 1090
Phoenix, Arizona 85012
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Thomas Campbell
Lewis & Roca
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Thomas F. Dixon
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707 17* Street # 3900
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Stephen Gibelli

Residential Utility Consumer Office
2828 North Central Ave., Suite 1200
Phoenix, AZ 85004

Michael M. Grant
Gallagher & Kennedy
2600 N. Central Ave.
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Andrew O. Isar

Telecommunications Resellers Association
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400 North 5™ Street, Suite 1000
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Joyce Hundley

U.S. Dept. of Justice
Antitrust Division

1401 H Street, NW, # 8000
Washington, DC 20530

Michael Patten

Lex J. Smith

Brown & Bain
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Daniel Waggoner

Davis, Wright & Tremaine
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AT&T Law Department
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this 24™ day of May, 1999, to:
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¢.spire Communications, Inc.
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Diane Bacon, Legislative Director
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Penny Bewick
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Philip A. Doherty
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BEFORE THE ARIZONA CORPORATION COMMISSION

IN THE MATTER OF U S WEST

COMMUNICATIONS, INC.'S COMPLIANCE
WITH SECTION 271 OF THE Docket No. U-0000-97-238
TELECOMMUNICATIONS ACT OF 1996

U S WEST COMMUNICATION, INC.'S OPPOSITION TO THE MOTION
OF AT&T COMMUNICATIONS OF THE MOUNTAIN STATES, INC.,
TCG-PHOENIX, MCI WORLDCOM, INC., AND SPRINT
COMMUNICATIONS COMPANY, L.P.,, TO COMPEL RESPONSES TO
DATA REQUESTS JI-130, JI-131, JI-132 AND JI-133

Exhibits and Other Attachments

Exhibits
A. Affidavit of Laurie J. Bennett
B. Affidavit of Raymond C. Fitzsimmons
C. September 4, 1998 and October 30, 1998 Decision of Montana Special
Master
D. August 14, 1998 Decision of Nebraska Special Master

Relevant Statutory Provisions

AR.S §12-2234

Selected Case Authority

United States v. Kovel, 296 F. 2d 918 (2d Cir.1961)
Longs Drug Stores v. Howe, 134 Ariz. 424, 657 P.2d 412 (1983)

Santiago v. Miles, 121 F.R.D. 636 (W.D.N.Y. 1988)
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Exhibit A.

Affidavit of Laurie J. Bennett



AFFIDAVIT OF LAURIE J. BENNETT

CITY AND COUNTY OF DENVER )
) ss.
STATE OF COLORADO )

Laurie J. Bennett, being sworn, deposes and says:

1. I am over the age of twenty-one and am competent to testify to the facts
set forth in this affidavit.

2. From February 1986 to July 1998, I was employed as an attorney by
U S WEST, Inc. I now provide legal consulting services to U S WEST on a periodic
basis.

3. While I was an employee with U S WEST, in preparation for
proceedings before state public utility commissions and the FCC under section 271 of
the Telecommunications Act of 1996, the U S WEST Law Department engaged a firm
to undertake analyses of the issues U S WEST would face when it files petitions
pursuant to section 271, with a focus on OSS issues. Two contracts reflecting this
engagement were entered intQ in the Sumrﬁer and Winter of 1997.

4. I commissioned these analyses for use in preparing for proceedings
under section 271 of the Act. Irequested the analyses solely because of anticipated

litigation, not because of issues arising in the ordinary course of U S WEST's

[13141-0207/DOCUMENT.DOC] 5/19/99



I declare under penalty of perjury that the foregoing is true and correct to the

best of my knowledge and belief.

DATED this*¢/X. day of %ng , 1999.

Laurie J. Beﬁnett

SUBSCRIBED AND SWORN to before me this20%day of _2%_&
1999, by Laurie J. Bennett.

Witness my hand and official seal.

My commission expires: \777/47, )7 Aoog

| Seisen Bef

o {SEAL) Notary'Pub‘ﬁc

-~

[13141-0207/DOCUMENT.DOC] -3- 5/19/99



business. I was the contact person with respect to the project, and I had the principal
role in communicating with the firm. I also worked closely with the consultants to
develop the scope of the project, and the study, therefore, reflects my thought
processes.

5. I explained to the manager of the project the confidential nature of any
studies or materials that would be created, and that they were to be used to prepare for
litigation relating to section 271 of the Act. All written analyses that were presented
to U S WEST bore the inscription "Prepared in Anticipation of Litigation - Attorney
Client Privilege." Iin fact used the analyses to formulate legal advice. Furthermore,
the written analyses reflect the mental impressions, thought processes, opinions and
conclusions of the consultants regarding the section 271 and OSS issues they were
retained to analyze.

6. No final reports were ever produced or disseminated. All drafts have
been kept confidential, pursuant to my direction, and shown only to a small number of

people who were working on section 271 issues.

{13141-0207/DOCUMENT.DOC] -2- 5/19/99
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DEPARTMENT OF PUBLIC SERVICE REGULATION
BEFORE THE PUBRLIC SERVICE COMMISSION
OF THE STATE OF MONTANA

IN THE MATTER OF The Investigation intn

U 8 WEST C scations, Ino.'s UTILITY DIVISION
Compliance with Saction 271 of the
Telecommmunications Act of 1996 DOCKET NO. D97.5.87

AFFIDAVIT OF RAYMOND C. FITZSIMONS

CITY & COUNTY OF DENVER )
)ss.
STATE OF COLORADO )

Raymond C. Fitzsimons, being swom, deposes and says:

1, I am over the age of twenty-ons and am competent to tegtify to the facts sct
forth in this affidavit.

2 1am an atomsy employed by U S WEST, Ine. (U S WEST) inthe U § WEST
Law Department, My titles arc Assistant General Counsel - Litigation; and Excoutive
Director - Productivity & Technology Management,

3. InJuly 1997, begen advising U S WEST's Information Technology
organization addressing Operational Suppart Systems (OSS) issues. My role in this project
was to advise U S WEST as to issues which could arise under the Telscommunications Act of

1996 (the Act) and to advocate positions on OSS issues in various litigstions.

BA981770.008
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4. TJ 8 WEST is involved in litigation throughout its fourteen state service area
concerming these matters. Since the passage of the Act, lawsuits have been filed in the sate
and fadera] eourts of Colarado, Arizans, Washington, Iows, Minnesota, Nebraska, and New
Mexico. Each of these lawsuits concerned legal issues relating to OSS access. For example, 1
defended U S WEST in a show cause proceding initiated by the Colorado Public Utllities
Commisgion dated September 30, 1997 (Dockst 97C-432T), alleging that U § WEST had
faﬂedmmeetitsoﬁobligaﬁmmdnthom

5. U S WEST is also involved in contested heerings before state public utility
commissions relaring to matters that arise undar the Act. These matters include arhitrations
and cost proceadings with wlecommunications companics that have sought to intercormect
with UJ § WEST's telephone nstwork. These matters also include proceadings under section
271 of the Act in which U S WEST is secking certification to enter the long-distancs
telephano markst. By the Swnmer of 1997, U § WEST was considering initiating
Proceedings under section 271, U S WEST has long anticipated that theze will be subsequent
liigation in most, if not all, of thess states rogardiess of the outcorne of these hearings.

6.  InOctober 1997, I commissionsd a study of the performance of U S WEST's
OSS system for use by U § WEST counsel in defending the various lawsuits that involve this
issue, and in preparing for proceedings tmder section 271 of the Act. | commissioned the
study for purposes of rendering legal advice to U 8 WEST in connection with litigation then
pending against U S WEST and to pernit legal analysis in conncction with section 271.
Specifically, I anticipated that U S WEST would use the stady to develop responses to claims
by AT&T, MCI, and other competitive local exchange carriers that U § WEST was not

SAPE1770.008 2
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complying with the Act. I commisgioned the study solely for litigation, not because of issues
arising in the ordinary coursc of U S WEST's business.

7. metheomlt&ldthnmnsulﬁngtcmthmhsmdywashishly ..
confidential, that it was commissioned to enable U S WEST to assess and defend its OSS
performance for use in pending and anticipated litigation, mdmanheﬁnalwérkprnductmust
only be provided to the U S WEST Law Department, These requirements were imposaed in
order to maintain the privileged nawre of results of the study.

g Throughout the study period and based upon my ¢xperience as an in-house
mmwlﬁrahgemmﬂnequlpmemﬁmﬁwmmuﬁcMu,Ipmomuydkmmdmc
conguitant's efforts, and reccived status reports. I provided guidance on the particular
methodology to be used to evaluate the OSS perforance, and selected secnarios for the
simulation of actual system performance. The sty and its results therefore cuntain my
thought processes, opinions, and conclusions regarding the requirements of the Act and issues
raised in pending and anticipated litigation conceming U S WEST's OSS performance,

9, This study was completed in May 1998. A single copy of the preliminary draft
was sent to me. A single copy of the final report was delivered to Laura Ford, an attomey
who succeeded me on the OSS project. The cover and each page of the report contain the
legend Privileged - Attegney/Client Comrespondence Prepared in Anticipation of Litigation.
The report reflects and contains the mental impressions, canclusions end opinions of the
consultant retained to assiet U S WEST in anticipation of litigation.

10.  Since recciving the roport, U S WEST has maimained its confidentiality by
gtrictly limiting access to it to counsel for U § WEST and a small group of employees dircctly
and intimately involved in OSS issues. I have used, relied upon, and continue to use and to

SA9EI770.008 3
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rely upon the report in tendsring legal advics w U S WEST regarding pending and anticipated
lidgation, Tothebmdwwedgc,mﬁmﬂﬁof&emdyhvamtbmmveﬂdm
anyone that was not intimately and divectly igvolved in litigation concerning U 8 WEST's
0SS performance.

11.  US WEST's Information Technologies organization commissionad another
analysis in September 1997, In mid-1997, U S WEST employees from that organization were
warking closely with me and other U § WEST lawycrs to asgist in defending the pending
claims relating to U S WEST's 0SS pexformanee and in preparing for the section 271
proceedings. To that end, they requested another consulting firm to evaluate issues
surrounding U S WEST's OSS systems obligations and to assess any litigation risks
assaciated with them. Mmqmnﬁrﬁ:mmmhlyhtha contenxt of litigation,
not in the ordinary course of U 8 WEST's buginess.

12.  Because this study was requested specifically for potential use in litigation, the
Information Technologies organization consulted with ma concerning the steps to take to
ensure that the study would be confidential. Based on my advice, the consulting tearn
involved in the project was instructed that the study was confidential and that information
1elating to it should not be disclosed to anyone othar than the U S WEST employees who also
were directly involved |

13,  I'monitared the proparation of the repart and roviewd two drafis befors the
consultants issued the final report in October 1997; I provided substantive comments to both
drafts, The consulting firm was fully awars that U S WEST intended to use the report in
connection with litigation., Amdingly,nchmeofthéﬁnalrepmtismarkﬂdvﬁththe
legend: "Confidentia] Attorney/Client Privilege ~ Attamney Work Product,” The consulting

SA981770.008 A 4



" TRO US WEST LAW DEPARTMENT (MON) 5.24"99 14:44/5T. 14:42/NO. 4662192459 P 6

firm produced anly two copics of the repart to U S WEST: ons was seof to e as lifigation
counsel for U § WEST and the other 1o the employee in the Information Technologies
arganization who had consulted with me ebout the project. The repart contains and reflects
the ments) impressions, opinions, and conclusions of the consulting firm regarding the issues
they were retained to analyzs.

4. US WEST has maintained the confidentiality of this report, disclosing it only
to connsel and a small group of employees directly involved in the Colorado litigation
conceming OSS performance igsuss.

Ideclmmdﬂpenﬂtyofpnjmyﬂmthnmegoinsisu‘u:mdmmmthebestnf
my knowledge and belief,

DA'I‘EDtbugdayof |
5% ﬁﬁfﬂf—
Rzymondc.Fnzsmons/

sunscnmmmswommbefmmtthdayof
Raymond C. Fitzsimons.

Witness my hand and official seal.

My commission cxpires:

(SEAL)

: LDURDES SANCHEZ
ARY PUBLIC
STATE OF COLORADO

My Commisalon Expires 1210212000

SA981770.008 5
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Exhibit C

September 4, 1998 and October 30, 1998
Decision of Montana Special Master
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DEPARTMENT OF PUBLIC' SERVICE REGULATION
BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MONTANA

¥k Ekw W

IN THE MATTER of the Investigation ) UTILITY DIVISION

into U 8 WEST Communications, Inc.'s )

Compliance with Section 271(c) of the ) DOCKET NO. D97.5.67
Telecommunications Act of 1896. )

SECOND DECISION OF SPECIAL MASTER ON DISCOVERY ISSUE

1.-  On October 15, 1998, AT&T Communicatione of the Mountain States, Ine.
(AT&T), filed a Motion for Compliance with Discovery Order. In its motion AT&T
questions whether U S West Communications, Inc. (USW), has complied with the
Public Service Commission's (PSC) September 11, 1998, Order on Raconsideration of
Order Compelling Discovery, PSC Order No. 5882h, which adopted the September 4,
1008, Deciglon of Special Master on Discovery lssue (previous order). On Qctober 22,
1998, USW filed a Response to AT&T's Motion for Campliance with Discovery Order.

In its reaponse USW supplements one of the data responses at which AT&T's motion is
directed, but argues that the remaining USW data responses and USW objections in
lleu of data responses are in compliance with the previous crder. The PSC has
appointed the undersignad as a speclal mastar 1o declde the matter.

2. ATAT states that the previous order requires USW to regpond to joint
intervenor data requests numbered JI-018(a), (b), (¢), and (d), and JI-048(b), (¢), and
(d). These data raquests pertain to information regarding three USW operational
support systems (OS8) studles and, in part, request USW to identify the ijectives and
the resuits of the studies. A third data request, JI-244, Is aiso involved, but it merely
pertains to updates to the data requests in issue and need not be discussed separately.
In its motion AT&T argues that the previous order requires narrative respenses by
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USW, AT&T notes that USW has supplied narrative responses to JI-018 (in part) and
JI-048(b) and (¢), but the remaining USW data rezponses, J-018 (in remaining part)
and JI-048(d), are not in narrative form, are simply & collection of print-outs, and include
nothing responsive or Identifying either the objectives or resuilts of USW's OSS studies
or any other analysis of USW's OSS, .

3 In response 10 AT&T's motion USW includes a supplement to USW's
previous responses to JI-018. Revigw of the supplement, as well as previous USW
responses to JI-018, demonstrates that USW has now responded regarding all
objective-related aspects of JI-018. Review also demonstrates that USW has
responded to the result-related aspects of JI-018, except for identifying the rasults of
certaln Interface testing pertaining to one of the three USW OSS studies (regarding the
other two studles USW has responded that no tests were conducted). Pertaining to the
remaining result-reated data requests (L., JI-018(d), one study, and JI-048(d), all three
studies) USW argues that it has produced all information required by the previous order
and all remaining information which would be responsive to the identified data requests
is privileged in accordance with the previous order. USW argues that it has responded
completely and directly to all fact-specific data requests In this docket and has not
withheld responses to such data requests on the grounds that the information is in the
possession of atterneys or non-testifying consuitants. USW argues it is not required by
the previous order or discovery rules in general to extract facts from privileged report
information and assemble those facts into a non-privileged format (e.g., AT&TSs
requested namrative response). USW has cited to one case wherein a federal court has
held that it would not require extraction and production of facts from privileged
documents becausae it is often impossible to separate the facts from the privileged
information. Medjcal Waste Technologies v, Alexian Brothers Madical Center, Cause
No. 87 C 3805 (N.D. lll., 1998),

4, Given the above, it appears the issue for this speclal master decision is
‘whether USW is required to provide narrative responses to the reauu-reiated data
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requests, J1-018(d) (résults of interface testing regarding the one study wherein tests
were conducted) and J1-048(d) (the concerns, problems, and deficlencies identified
during each of the three studies). The previous order held that facts underlying the
studies or related documents which qualify as mental impressions, conclusions,
opinions, or legal theories of USW's attorneys or other representatives, or which qualify
as facts known or opinions held by non-testifying experts are net discoverable. All '

' other facts underlying privileged communications were held discoverable, Pertaining
specifically to data request JI-018(d) and JI-048(d), the previous order held that the
requests pertain to facts underlying privileged communications and such facts are not
privileged, but specifically noting that it is more than probable that the requested USW
0SS study resulte will include opinion werk product and facts known and opinions held
by non-testifying experts. The previous order fequired USW to supply the requested
information, but In a format that does not include the mental impressions, conclusions,
opinions, or legal théoriee of its attorneys or other representatives,

5. This special master intandad through the previous order that USW be
required to respond to JI-018(d) and JI-048(d) in some fashion clearly communicating
the requested information, but protecting privileged information. A narrative response
was not directed, but a narrative response seems t0 be the most suitable format for
responding and protecting privileged information at the same time. An important
qualification intended by this special master and implied in the previous order, is that
USW be required to respond only if a meaningful response could beé developed without
divulging the protected mental impressions, conclusions, opinions, or legal theories of
USW's attorneys or other representatives. It would be meaningless for USW to attempt
o extract, reassemble, and supply facts from USW's OS8S studies if thoge faets ¢ould
not be readily understood without having access to the related privileged information.
That might be what has occurred in USW's most recent effort to respond to the data
requests in issue, The in camers review preceding the previous order did not focus on
whether it would be impossible for USW to formulate 8 meaningful response without
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divulging privileged information. However, the in camera review was sufficlent to
determine that impossibility could be the case.

8.  Inanyevent, it was intended by this special master, and possibly should
have been more directly stated in the previous order, that the impossibllity of USW
providing a meaningful response without divulging privileged information is a possibility.
Nevartheless, it is unclear whether USW is in compliance with the previous order
regarding responses to the result-related data requests. In one regard USW appears to
argue that it is not required by the previous order or discovery rules in general to extract
facts from privileged documents and assemble and provide those facts in a format that
protects privileged information. However, the previous order requires USW to do
exactly that (i.e., extract facts from the reperts and provide those facts In response to
the data requests), if a meaningful response can be provided without divulging the
privileged aspects within the documents. In another regard USW.generally indicates
that it has atternpted to determine whether it Is passible to assemble and convey a
response without divuiging privileged information and it has provided a collection of
documents which are apparently intended to be responsive.

7. It Is this special master's decislion to disagree with the only case law or
law of any nature cited by either party in support of the present arguments ~ USW's
cited Medical Waste Technologies, supra. The privileges and resulting protection of
information provided USW to date should not be eéxpanded to ancompass additional
facts merely because it often Is Impossible to separate those facts from privileged
information. What needs to be known is whether it actually is imposeibie in the present
instance. Therefore, if USW has not done %0 already, USW must review its O8S
studies and related documents, determine whether facts pertinent to the results (9.,
identified concerns, problems, or deficiencies) can be assembled intc a format clearly
communicating a readlly understandable narrative response without divulging protected
information. If USW can assemblie such response it muet do §0 and provide it. If USW
determines that It I Imposeible to assemble such response it should 5o state, with
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.reasom (brief) why such is the case, in lieu of responge. This special master fully
understands that this decislen relies on a good faith effort by USW. Nothing known to
this special master indicates that USW will not make such effort, if USW has not done

50 already. _
Dated this 30th day of October, 1998.

Martin Jacobson
PSC-Appointed Speclal Master
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Service Date: November 6, 496K
' /I
DEPARTMENT OF PUBLIC SERVICE REGULATION .
BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MONTANA

LI LR

"IN THE MATTER of the Investigation )  UTILITY DIVISION

into U S WEST Communicstions, Inc.'s, )

Compliance with Section 271(c) of the )
)

Telecommunicaﬁons Act of 1990,

. DOCKET NO. D97.5.87
ORDER NO. 5982i

ORDER G SEC DECISIO
. 8PECIAL MASTER ON DISCOVERY I

AT&T Communications of the Mountain States, Inc. (AT&T) has filed a Motion for
Compliance with Discovery Order, requesting that the Public .S:mricc Commission (PSC) appoint
the same special master authoring the September 4, 1998, Decision of Special Master on
Discovery Issue to determine if U § West Communications, Inc. (USW), is in compliance with
that decision, USW has filed a response to AT&T's motion. The PSC has appointed the special
master to rule on the matter. The special master submitted a ruling to the PSC on October 30,
1998. '

IT IS HEREBY ORDERED that the PSC adoptsthe October 30, 1998, Second Decision
of Special Master on Discovery Issue (copy attached) as the PSC's Order on AT&T's motion.

Done and dated this 30th day of October, 1998, by a vote of 5-0.
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BY ORDER OF THE MONTANA PUBLIC SERVICE COMMISSION

&,ﬂg_} i, a ﬁ. J
DAVE FISHER, Chair

CAFFREE, Vice

BOB ANDERSON, Commissioner

ARZAC

BOB ROWE, Commissioner

DANNY Oizﬂ, C%

A@ T:c. :’/)Z
Kathlene M. Anderson
Commission Secretary

(SEAL)

NOTE:

Any interested party may request the Commission to reconsider this decision, A

motion to-reconsider must be filed within ten (10) days. See 38.2.4806, ARM.
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MONTANA PUBLIC SERVICE COMMISSION
C!%.RTIFICATE OF SERVICE
TR E R RN
I hereby certify that a copy of an ORDER ADOPTING SECOND DECISION OF

SPECIAL MASTER ON DISCOVERY ISSUE, ORDER NO. 5982i, in Docket No. D97.5.87, in
t.he matter of PSC INVESTIGATION INTO USWC'S COMPLIANCE WITH SECTION 271 (c)
OF THE TELECOMMUNICATION ACT OF 1996, dated October 30, 1998, has today been
served on all parties listed on the Commission's most recent service list, updated 11/5/98, by

mailing a copy thereof to cach party by first class mail, postage propaid.

Date; November 6, 1998 .
' “tdot %M,omz
For The Commission

Intervenors

Montana Consumer Counsel

Montana Department of Administration, Information Services Bureau
Eclipse Communications Corp.

AT&T Comimunications of the Mountain States, Inc.
ICG Telecom Group, Inc.

MC]I Telecommunications Corporation

McLeod, USA, Inc,

Montana Independent Telecommunications Systems
Montana TEL-NET

Northwest Payphone Association

Skyland Technologies, Inc.

Sprint Communications Company L.P.
Telecommunications Resellers Association

Touch America

Ronan Telephone Company

Hot Springs Telephornie Company

Montana Telephone Association (withdrew)
Teleport Communications Group, Inc.
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DEPARTMENT OF PUBLIC SERVICE REGULATION
BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MONTANA

L R B

IN THE MATTER of the Investigation UTILITY DIVISION

)
_into U S WEST Communications, Inc.'s )
Compliance with Section 271(c) of the )

)

DOCKET NO. D97.5.87
Telecommunications Act of 1996, '

DECISION OF SPECIAL MASTER ON DISCOVERY ISSUE

I. INTRODUCTION
1. On August 6, 1998, the Public Service Commission (PSC) issued Order
No. 5882f in the abave-entitled matter, appointing the undersigned as special master to
decide a pending discovery issue. The issue involves discovery rules pertaining to the
attorney-client privilege, ordinary work product, opinion work product, and non-testifying
experts. In some instances, and the present instanee ia one of those, proper
application.of these rules requires a review of the discovery-requested information. The
PSC's appointment of the special master, legally required or not, should reduce or
eliminate any fact-finder tainting concerns that might exist if the PSC itself, as ultimate
fact finder in the proceeding, were to review the materiéls directly, especially if following
review of the information the PSC determined the information is not discoverable,
2. In general terms, the discovery issue is whether certain U § West
Communications, Inc, (IJSW), operational support systems (OS§) studies or reports,
“documents related to those studies (e.g., memoranda, contracts), and other information
pertaining to the studies (e.g., names of consultants engaged, methodologies applied in
the studies) are discoverable. The discovery issue arises from data requests (the
primary method of discovery in PSC contested case proceedings, ARM 38.2.3301)
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directed to USW by joint intervenors in the proceeding. With a few exceptions the data
requests in issue remain unanswered by USW. The diségreement as to whether USW
must respond to the data. requests appears to be primarily between USW and ATAT
Communications of the Mountain States, In¢. (AT&T), one of the joint intervenors.

3.  ‘The issue is now on reconsideration before the PSC. In May 1998, and
again in June 1998, AT&T filed a motion to compel USW responses to certain joint
intervenor data requests, including the several data requests pertaining fo USW's 0S8 * .-
studies and now.in issue. On June 29, 1998, the PSG issued Order No. 5982, .
granting AT&T's motion. USW has requested that the PSC reconsider Order 59828
insofar as it csbmpele USW responses to the data requests pertaining to USW's 0SS
studies. Arguments on reconsideration, written and oral, have been submitted by USW
and AT&T. USW has provided copies of the OSS studies and related documents for an
in camera review by the special master.

. DISCUSSION

A. EACTS
4, The PSC commenced the above-entitled matter for the purpose of

obtaining information that might assist the PSC in its anticipated fact-finding and
consuitative rola before the Federal Communications Commission (FCC), when USW
files with that federal agency for a determination regarding whether USW's
telecommunications system is open to and capable of administering local competition
and whether USW should be allowed to compete in providing certain long distance
telecommdnications'sewices. The status of USW's OSS will be an important
consideration in the FCC's decision. Therefore, that etatus is an important
consideration for the PSC, in regard to the PSC's anticipated role before the FCC. The
status is also an important consideration for AT&T and other intervenors (many being
cdmpetitive long distance carriers and potential competitors of USW as local exchange
carriers) in their participation in the present proceeding before the PSC and in the future
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proceeding before the FCC.
5. USW is a public utility providing regulated telecommunications service in
‘Montana and other western states, primarily as a local exchange carrier. USWis a |
corporation. [t has an Internal corporate structure that includes a law department
staffed by attorneys who are employed by USW. Its internal corporate structure also
includes other departrents, with various functions, staffed by employees of USW. At
times USW also engages attorneys and consultahts.through coniract.
6. ° Several data requests (numbered JI-018, JI-048, and JI-049) directed to
USW by the joint intervenors in the proceeding are involved in the issue now before the
PSC. Data request JI-018 requests information related to USW's OSS studiés,
including dates, objectives, methodologies used, and results of certain interface testing.
USW has, at least to some extent, responded to JI-018 regarding the objectives and
methodalogies aspects, but not otherwise. Data request JI-048 requests information
related to USW's OSS studies, including the consultant engaged, date engaged,
beginning and ending dates of the review, and a description of concemns, problems, and
deficiencies identified during the studies. USW's response to JI-048 is an objection
- based on the attorney-client privilege and attorney work product. Data request JI-049
| requests production of USW's 0SS studies and related documents. USW's response to
J1-049 is the same as its responsa to JI-048 (i.e., an objection). |
7. USW has submitted affidavits of two attorneys employed, at all times
relevant, by USW as members of USW's law department and assigned by USW to the
projects which genéraied the discovery-requested information now in issue before the
PSC. One attorney is Raymond C. Fitzsimons and the other is Laurie J. Bennett. The
Fitzsimons affidavit references a third attorney, Laura Ford, also a member of USW's
law department, who succeeded Fitzsimons in regard to one or more of the USW OSS |
projects.
8. it is possible that one or more of the above-named attorneys may act in
more than one eapacity on behalf of USW (e.g., the Fitzsimons affidavit discloses his
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job titles as "Assistant General Counsel — Litigation™ and "Executive Director -
Productivity and Technology Manégement"). However, the above-named attorneys
.were acting in the capacity of attorneys for USW when involved with the information
now in issue before the PSC. '

9. Fitzsimons states (through affidavit) that he commissioned one
performance study of USW's OSS system for the purpose of permitting legal analysis
and rendering legal advice to USW and not for a purpose in the ordinary course of '
USW's business. He states the study was designated and maintained as confidential
and provided only to USW's law department. Fitzsimons states that he directed the
consultants' efforts in regard to the study and provided guidance to the consultants and
the study therefore includes his thought processes, opinions, and conclusions. He also
states that the study reflects and contains the mental impressiohs, conclusions, and
opinions of the consultants retained. Fitzsimons states that he has used and relied on
the study to render legal advice to USW. He states that the study has remained
confidential.

10. Fitzsimons also states (through affidavit) that he was involved as USW's
attorney regarding another OSS-related performance study commissioned by USW's
Information Technologies Organization, members of which worked closely with him to
defend pending claims. Fitzsimons states that this second study was also prepared
solely for legal purposes and not for purposes in the usual course of USW's business.
He states that he monitored the breparation of the study and reviewed and commented
at the draft stages. He states that the study, one copy provided to him and one copy
provided fo USW's Information Techhologies Organization, was designated and
maintained as confidential and has remained conﬂdéntial. He also states that the study
reflects and containg the mental impressions, conclusions, and opinions of the
consultants retained.

11.  Bennett states (through affidavit) that she commissioned a consulting firm
to perform analyses of § 271 of the federal Telecommunications Act of 1986, with the
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focus on OSS matters. She states that the purpose of engaging the firm waé solely for
preparation of proceedings before federal and state authorities and anticipated litigation
and was not for any purpose in the ordinary course of USW's business. Bennett states )
that she was the USW contact person fm_' purposes of the study and had the principal
role in communicating with the consultants, She states that she worked closely with the
consulting firm tp develop the scope of the project and the study therefore reflects her
thought processes, Bennett states that the study and materials created have been
designated and maintained as confidential, She states that the analyses in the study
have been used td formulate legal advice. She states that the analyses reflect the
mental impressions, thought processes, opinions, and conclusions of the consultants.
Bennett states that the project produced several drafts, but no final study.

12.  Fitzsimons's and Bennett's above-referenced consultant analyses, In the
form of final or draft studies, and documents related to them are the information USW
has submitted for in camera review. Factually, the studies and related documents are
what USW claims them to be and what the USW attorney affidavits describe them to
be. They are 0S8 s,tu‘dies. they are commissioned by USW, they are performed and
prepared by consultants, and they and all parts of them, and for the most part each of
their pages, are clearly marked in some fashion indicating that they are in anticipation '
of litigation and are attorney-client privileged, The studies include mental impressions,
thought processes, opinions, and conclusions. The documents related to the 0SS
studies are contracts, memoranda, and other communications between or among USW,
USW's law department, and the consultants engaged to perform the studies.

13. The afﬁdavits, studies, and related documents evidence USW's law
department being at the center of all study-rolated events — USW communicated to its
law department requesting legal advice, USW's law department engaged the
consultants on USW's behalf or directed USW's engagement of the consultants, the
consultants performed the requested studies, USW's law department communicated
with the consultants regarding development and direction of the studies, the consultants
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directed the product of their efforts to USW's law department, and USW's law
department communicated to USW regarding legal advice. Also regarding all study- ‘
related events the affidavits, studies, and related documents evidence that USW's law
departmant and certain USW technical or consulting staff worked together, but, agéin,
USW's law department remained at the center of the process. USW's technical and
consulting staff, as well as the consultants engaged, provided subject matter expertise
to USW's law departiment. The OSS studies and related documents include information
USW's law department would find important, if not indispensable, in providing legal
advice to USW.

14,  The connection of the studies and related documents to actual (i.e., then
pending) litigation Is vague by way of USW's attorney affidavits. The information made
available for in camera review strengthens the connection in regard to at least one of
the studies. However, the connéction of the studies and related documents to
anticipated litigation is reasonably clear by affidavit and is fully supported through in
camera review. Furthermore, given the subject matter of the information in issue and

. i{s direct relationship to substantial changes occurring in the telecommunications
industry and regulation of that industry, it would seem unreasonable for USW to have _
anticipated anything less than a one hundred percent chance of Iitiga;ion, of one kind or
another. In any event, in regard to the purpose of the studies much more than a rembte
possibility of litigation existed at all times relevant. '

B. LAW
Summiary of Arguments
18. USW argues that long-astablished privileges and related legal rights allow
persons to freely and confidentially consult with their attomeys, including as such
consultations might involve the results of attorney investigations assisted by others
providing subject matter expertise {e.g., consultants). USW argues that the PSC's
order compelling USW's disclosure of the information in issue viclates applicable
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privileges and related legal rights as those are provided by Montana law at: § 26-1-803,
MCA, the attorney-client privilege; Rule 26(b)(3), M.R.Civ.P., discovery and the attomey
work product; and Rule 26(b)(4)(B), M.R.Civ.P., discovery and non-testifying experts.
16.  AT&T argues that the PSC has fully and properly addressed all of the

issues through Order No. 5982e (PSC order granting AT&T's motion to compel) and
USW has not presented a factual or legal basis demonstrating that the PSC's action
should be reconsidered. AT&T argues that the attorney-client privilege, to the extent it
might be applicable, protects communications not the underlying facts,; and, to the
extent that such facts might be subject to protection as work produc-:t.‘recognized
exceptions apply and USW must supply the requested information. AT&T also argues

. that consideration of facts related to the above-referenced rules pertaining work product
and non-testifying experts demonstrate that the information in issue has not been
generated by USW in a legal-advice, litigation-specific context, but merely in a
regulatory duties and ndnnal courge of business context, where the rules do not apply.

Discovery and the Attorney-Client Privilege

17.  Primarily as a matter of convenience the following discussion focuses on
the law as it applies to the discovery-requested production (i.e., providing copies) of
USW's OSS studies and related documents. Of course, more than production of these
documents is In issue. Two of the data requests in issue (JI-018 and JI-D48) do not
request production, but only request general information pertaining to USW's dSS
studies and related documents. Additionally, in its pursuit of reconsideration USW
requests that the PSC issue an order of protection encompassing more than simply
production of documents, also seeking protection from providing general information

| about the OSS studies and related documents in all pending discovery, future
discovery, and at hearing. Discussion of these non-production aspects of the discovery
In issue will follow discussion of the production aspect.
18.  As ancther preliminary point, one important aspect of law regarding
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proper application of the attorney-client privilege to USW's production of the OES
studies and related documents is that aspect which pertaina to communications of
persons who are integrally involved in the attormey-client relationship, but who are not A
the attorney and not the client. Primarily for convenience these other persons will be
referred to in this discussion as "agents.” Thié term of choice is merely intended to
categorize the persons in a way that generally reflects that what they have done or
communicated in regard to the attorney-client relationship is at the direction of or on
behalf of the client or the attorney. The term is not intended to convey any other legal
connotation (e.g., the laws of agency or principal and agent).

19. In contested case proceedings, which the above-entitled PSC matter is,
Montana administrative agencies, including the PSC, must follow the common law and
siatutory provisions of evidence. § 2-4-612, MCA. PSC procedural rules acknowledge
this. ARM 38.2.4201, Regardinkg discovery in PSC contested case proceedings the
PSC has adopted Montana Rules of Civil Procadure pertaining to disbovery. ARM
38.2.3301. Rule 26, M,R.Civ.P., one of the rules so adopted by the PSC, precludes
discovery on privileged information, which Includes information that is attorney-client
privileged. Therefore, whether at the hearing stage or the discovery stage of PSC
contested case proceedings, the law of attorney-client privilege applies.

20. Privileges, including the attorney-client privilege, may impede fact finding
and access to the truth. The law recognizes this. See generally State ex rel., Uniigq
States Fidelity and Guaranty Co. v. District Court, 240 Mont. §, 12, 783 P.2d 911, 915
(1990). Nevertheless, the law recognizes a greater benefit in maintaining such
privileges, including the attomey-client privilege. Support for this includes § 26-1 -805.
MCA (i.e., the privilege axiste by statute). The attorney-client privilege enables an

- attorney to provide the best possible legal advice and encourage clients to act within

the law. Palmer v. Farmers Insurance Exchange, 261 Mont. 91, 106, 861 P.2d 895,
————————804(1993). With the privilege clients are free from consequences and apprehension in
disclosing confidential information, encouraging them to be open and forthright with the
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attomey. /d. The privilege fosters the attorney-client relationship by ensuring that
attorneys are free to give accurate and candid advice without fear that the advice will
later be used againsat the client. /d., 261 Mont. at 107, 861 P.2d at 905.

21. Section 26-1-803, MCA, is Montana's statutory provision of evidence
pettaining to the attomey-client privilege. It has two related parts, each having several
elements. One part relates to examination of the attorney ~- unless the client in the
attorney-client relationship consents, examination of the attorney regarding
communications made by the client to the attorney and advice made by the attorney to
the client in the course of professional employment is prohibited. § 26-1-803(1), MCA.
The other péu‘t relates to examination of the client — except when voluntary on part of
the client, examination of the client regarding such communications and advice (i.e.,
communications made by the client to the attorney and advice made by the attomey to
the client in the course of professional employment) is also prohibited. § 26-1-803(2),
MCA. o

22.  Asthe facts in the; present case demon;strate. more persons than simply

- the attorney and the client can be integrally involved In the attorney-client relationship.
Clients, attorneys, or both might retain agents (e.g., investigators, experts, consultants)
to assist in analyzing a matter. USW's atiorneys, on behalf of USW, have done so in
the present casa. Clients, particularly clients that are entities (e.g., corporations), might
engage agents (e.g., employees, contractors) to assist the corporate attorney or other
employees or contractors engaged by that attomey. To some extent USW's employees
have been involved with development of the information at issue in the present case.
Section 26-1-803, MCA, does not expressly address communications of agents

. involved in the attorney-client relationship. It speaks only in terms of "communications
made by the client" and "advice given to the client [by the attomeyl." However, tﬁe

~ common law (i.e., case law, primarily from other jurisdictions, as there appears to be no

S 7Mpntamm&%&wﬁch—&mdfdmimﬁhﬂmhﬁbﬁnmfms
‘the attorney-client privilege to communications involving agents in some instances, but
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not in others. See discussion infra paras. 35-36.

23. InOrder No. 5982e (6rder granting AT&T's motion to compel)' the PSC
déetermined that the attorey-client privilege has limited scope and provides only a
qualified immunity. /d., paras. 9 and 10. In regard to this the PSC made several
determingﬁoné. including: the product of a consulting expert is not privileged merely
because an attorney has retained the consulting expert or supervised the consulting
expert in preparation of the product; the limited scope of the privilege prevents a party
from asserting it for improper reasons merely because the attorney hired or supervised .
the expert; the privilege cannot be created merely by transmitting information to an
aftorney; and information that cannot be accurately descnbed as legal advice is not
protected by the privilege. Id. .

24. ThePSC's detenmnahon relating to the producl ofa consultmg expert not
being privileged merely because an attorney has retained the consulting expert or
supervised the consulting expert in preparation of the product, if intended by the PSC to
mean that there must be more involved thari the attorney's mere hiring or supervising of
a consultant, could be correct. However, the facts regarding the USW attorneys'
refationships with the consulting experts in the present matter demonstrate that USW's
attorneys did more than merely hire or supervise the consultants. The USW attorneys
not only engaged the consultants or directed USW's engagement of the consultants
and supervised the consultants, but also monitored progress or the product, contributed
to the product, and relied on the subject matter expertise of the consultants in -
development of legal advice, all in a context designated and maintained as confidential
and with the stated expectation that the efforts and the products were to be attorney
work product and attorney-client privileged.

25.  In support for its determination that the privilege cannot be created merely
by transmitting information to the attorney the PSC cited to Clark v. Norris, 226 Mont.

overruled evidentiary objection based on the attorney-client privilege. The abjection

43,734 P.2d. 182 (1987). Clark, a medical malpractics case, pertaine in parttoan
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had sought prbtection of a client-prepared incident report. On appeal it was determined
that the purpose of the report was not clear and the confidentiality of the report was not
demonstrated and "the attorney-client relationship does not automatically give rise to '
immunization of every piece of paper a [client] files with its attomey™ and "[the] privilege
cannot be created in a subject matter merely by transmitting it to an attorney.” /d., 226
Mont. at 50-51, 734 P.2d at 187. However, it was further expressed that the existence
of the privilege as it might relate to information transmitted to an atiomey (e.g., the
"plece of paper” or the "subject matter” referenced above) is to be determined by the
purpose underlying transmittal of the information and, if the purpose is for confidential
transmittal to the attorney, it may be privileged. /d.

_ 26. In Clark the client in the attorney-client relatlonshlp is a hospital.
Hospitals are entities (e.g., corporations), hot individuals, Actions of entities, in most
cases, can be accomplished only through agents. In Clark the client, through its agents
(i.e., employees), made the communication in issue (i.e., the incident report). In the
matter now before the PSC the client, through its agénts (i.e., contractors), is also
making the communication in issue (i.e., the OSS studies). The fact that USW's law
department engaged or directed the engagement of the consultants does not, in any
legal sense, make the consultants something other than contractors of USW. Unlike in
Clark, the present record is clear that the OSS studies and related documents were for
confidential transmittal to the attorney (the fact that one of the two copies of the second
OSS report referenced in Fitzsimons' affidavit was delivered to USW staff working on
the project_. does not diminish the confidentiality of the report, all othe( factors
considered). There is no reason to distinguish between client communications through
employee agents and client communications through contractor agents. The Clark
holding that information confidentially transmitted to the attorney may be privileged
applies and the communications in-issue are privileged, at least insofer as the Clark

27.  In support for its determination that the information in issue must be legal
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_advice for the privilegé to apply the PSC cited to K uiper v. District Court, 193 Mont. 452,
| 632 P.2d 694 (1 981) ‘Kuiper, & civil action relating to des:gn of a tire rim that exploded
and caused injury, involves review of a trial court’s grant of a motion to compel
responses to requests for admission of the genumeness of documents, over ob]ections
in part based on the attorney-chent privilege. What can be extracted from the opinion .
as the law of atlornéy-client privilege, and what Kuiper applies in an. exhibit-by-exhibit l
| analyses of the documents there in |ssue. is that "[the] privilege only applies statutorily
in Montana to communlcatlons made by a client to his attorney and legal advice given
in response thereto. dunng the course of professional employment. Section 26-1-803,
MCA.” Kuipér, 193 Mont. at 461, 632 P.2d at 699. The statute's "advice” ie referred to
by the court as "legal advice," the adjective probably implied by context, but a helpful
 clarification in any event. However, Kuiper does not define "legal advice" and Kuiper's
'exhibit-by-exhibit analysis of documents there in issue sheds no dispositive light on the
legal advice aspects of the information in issue before the PSC. |
28. The Kuiper holding regarding the privilege only protecting advice that is
legal advice needs to be considered only if USW's OSS studies and related documents
are not properly client conimunications (see discussion of Clark, supra, paras. 25-26),
which obviously need not be legal advice. However, if it were the case that the
consultants' communications (i.e., the OSS studies) to USW's attorneys ara not
privileged client communications, the facts demonstrate that they are legal advice, at
Ieaét a combination of: (a) legal advice, because USW's attoreys were integrally '
involved in the development of them; and (b) relevant nonlegal considerations (i.e.,
subject matter expertise} contributing to the development of legal advice. In Palmer,
supra, 261 Mont. at 109, 861 P.2d at 906, the court maintained that the attorney-client
privilege is not lost merely because the attorney communication contains relevant
nonlegal considerations. As far as the Kuiper opinlon is concerned, USW's O8S

. studies and related documents Jegmmatemfall wlthmﬁqecaiegemofadweethatm legal —
advice.
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29. USWargues that the attorney-client privilege extends absolute immunity
(.e., USW contests the PSC's determination that the priVilege is a qualified immunity).
USW's assessinent is cormect, if USW means when the privilege applies, the privilege |
extends absolute immunity (i.e., when it applies, it is not of limited scope or qualified
immunity). In support of its argument USW cites to several cases, including Palmer,
supra, 261 Mont. 91, 861 P.2d 895, and United States v. Rowe, 96 F.3d 1294 (9th Cir.
1996). o
_ 30. In Palmer, a case involving insurance bad faith, the trial.court had
compelled an insurer to produce information claimed to be attorney-client privileged;
basing its action on a showing of need by the insured. Appeal resulted in a reversal. A
showing of need may overcome an immunity from discovery given to an attorney’s work
product, but it does not overcome immunity based on the attorney-client privilege. Id.,
261 Mont. at 112, 861 P.2d at 908, Palmer applied the policies underlying the privilege
(see discussion supra, para. 20) to the issues presented there, most discussion of

which (e.g., first-party versus third-party bad faith cases, waiver, timing of objections) is
not pertinent to the issues presently before the PSC. In relevant part, Paimer does
reiterate the Kuiper holding that, absent a voluntary waiver or an exception, the
privilege applies to all communications from the client to the attorney and to all advice
given to the client by the attorney in the course of the professional relationship. Palmer,
261 Mont. at 108-109, 861 P.2d at 908,

31.  Rowe, Is a case involving the handling of client funds by an attorney in a
law firm and the attorney-client privilege as it might extend to the law firm's investigation
of that attorney. An aspect of the Rowe decision that is arguably relevant to the issue
now before the PSC is the court's determination that fact-finding which pertains to legal
advice is "professional legal services” (reférring to an earlier determination in Rowe that
the attorney-client privilege can exist only after a client consults an attorney for the

e -purpose-of facliitating the rendition of "professionatiegal sérvices"), not ordinary
business purposes. Rowe, 96 F.3d at 1297. Rowe (citing to other cases) indicates '
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UpJohn, infra, has been interpreted as precluding any finding that fact gathering by
attorneys on behalf of a corporate client can be for business, not legal, purposes. /d.
Regarding the issues now before the PSC USW's engagement of the consultants is for
the purpose of fact finding and the context pertains to legal advice,

.32.  Inresponse, AT&T argues that the attorneyjcliént privilege is subjéct to .
carefully crafted limitations, one being that § 26-1-803(1), MCA, protects
communications only, not underlying facts. Although "carefully crafted limitations” isa
debatable description, AT&T is correct in concept ~ not everything done by clients,
attorneys, or agents in the attorney-client relationship is privileged. In support of its
arguments AT&T cites to UpJohn v. United States, 440 U.S. 383 (1981).

- 33. UpJohn is an opinion of the United States Supreme.Court, ¢ited in several
of the cases referenced above. UpJohn discusses the attorney-client privilege,
particularly as that privilege relates to corporate clients and attorneys. Much of what .
Upylohn discusses regarding the corporate setting is not related to matters in issue
befora the PSC. At one point UpJohn does discuss corporate employees and the
.attorney-cliént relationship, essentially holding that & common legal theory up to that
point, confining application of the privilege to. communications of the oérporate control
group (l.e., management), 'is contrary to the purpose of the privilege and the privilege
should extend to all corporate employees. /d., 449 U.S. at 396-397. At another point
where UpJohn e arguably relevant, AT&T argues that UpJohn articulates the identical
view on the scope of the privilege as does Montana's statute — the privilege protects the
communications not the underlying facts disclosed by others to the attomey. AT&T'S
assessment is accurate, as UpJohn does state the privilege protects communications
(449 U.S. at 395) and § 26-1-803, MCA (attomey-client privilege), doas state the
privilege protects communications.

34. AT&T's referenced "communications not the underlying facts” concept
naturally extends to communications of agents involved in the attorney-client

relationship, including agents who are-expert consultants retained by the attorney or the
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client to assist in rendering legal advice. However, the point of the "communications
not the underlying facts” concept Is not that communications must be disciosed if they
contain facts, it is that facts cannot be éonoealed merely because they are included in a
communication qualifying as privileged. See generally, UpJohn, 449 U.S. at 395-396.
The communication itself, if privileged, remains privileged, the underlying facts do not.
The correct avenue towards discovery, if not barred by other rules, is to direct discovery
. at the facts, not the communications. Two of the joint infervenor data requests now in
Issue (1-018 and JI-048) are properly directed at the facts.

35. USW argues that the privilege extends to reports provided to attorheys by
others, ¢iting to several cases, including United States v. Kovel, 296 F.2d 918 (1961).
In Kovel an accountant employed by a law firm to assist in tax cases refused to testify
before a grand jury, asserting ettorney-client privilege. The accountant was jailed for
contempt. On appeal the court discussed the application of the privilege to those who
are not attorneys, but who are engaged by aftorneys to assist in matters. lThe court
discussed the positions of several legal commentators on the subject and, in part
arguably relevant to the issue now before the PSC, concluded that the privilege applies
to communications made In confidence to those who are not attorneys, bui are
engaged by attorneys to assist, if done for the purpose of cbtalning legal advice from an
attorney. Kovel, 208 F.2d at 922. It is unclear whether AT&T disputes what Kovel
holds regarding communications, but AT&T argues that Kovel is inapplicable, as neither
Kovel nor any other case cited by USW on the particular point extends the privilege
beyond the communications to encompass underlying facts, data, and analysis
contained in the reports of those assisting the attorneys. USW replies that a
consultant's report to an attorney is a communication,

36. ATA&T acknowledges that the privilege can so extend; but only under
limited circumstances (e.g., agent retained by the attomey, resulting report integral to

o —legal advice, not in the ordinary course of business), which AT&T argues are

circumstances not existing in the present matter before the PSC. AT&T argues that the



) FROM US WEST LAW DEPARTHENT (MON) 5. 24'99 14:722/ST. 14:14/N0. 4662192457 P 29 :

DOCKET NO. D97.5.87, DECISION OF SPECIAL MASTER . 18

privilege does not extend to certain reports provided to attomeys by others, citingto -
Southern Bell Telephone and Telegraph Company v, Deason, 632 So.2d 1377 (1994).

" In ‘Southern Bell the court was reviewing Florida PSC action (in four investigative .
proceedings consolidated with a rate case) directing telephone companies to disclose
certain documents claimed to be privileged. At issue (in one of the investigative -
proceedings) were telephone company audit department investigative audits, requested -
from company staff by company legal counsel. . The court simply concluded, without ..
discussion, that such audits, which were systematic analyses of data, cannot be
considered the type of statement traditionally classified as a commhnicaﬁon for the
purposes of the attorney-client privilege. Id., 632 S0.2d at 1384. USW argues
Southern Bell deee not apply to the issue now before the PSC because, rather than
involving mere systematic analyses of data by employees, the Information in issue
before the PSC involves opinions and analyses of outside experts and the mental
impressions and legal theories of attorneys. USW is correct, The circumstances -
underlying the issues now before the PSC are distinct from those in Southern Bell,

37. From all arguments presented and the discussion above, the proper legal

| conclusion is that USW's 0SS studies and related documents are attorney-client
privileged. The OSS studies were developed to assist in rendering legal advice, the
studies have been maintained as confidential for that purpose, and the studies were
confidentially transmitted to the attorneys. To the extent the studies are not

‘communications, they are legal advice as they include legal advice and are otherwise
comprised of relevant nonfegal considerations contributing to the development of lagal '
advice. The studies have been developed in the context and course of professional
employment of legal counsel and whether properly deemed client communications,
attorney legal advice, or both in that context, they can be nothing else, The studies are
therefore privileged under § 26-1-803, MCA, and case law interpreting that statute. The

Dwmpﬂwlﬂgm&upheubys&ceneludm& -USW need not produce the 0SS

studies or documents related to those studies. The proper legal conclusion also
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includes that the privilege extends only to the actual OSS studies and the documents
related to those studies, not the facts underlying them. The attorney-client privilege
protects communications, not the facts underlying the communications.

: '38. As previously indicated, the above discussion focuses on the law as it
applies to USW's productio'n of the OSS studies and related documents, but more
information is involved. Data request JI-018 requests the dates of USW OSS interface
testing, the objectives of the tests, the methodologies used in the tests, and the results
of the tests. These requests primarily pertain to facts underlying the studies. Data
request JI-048 requests the identification of consultants retained for the studies,
inquires about dates, and requests an identification of what the studies discovered (i.e.,
the results; coneerns, problems, and deficiencies identified in the studies). These
requests also primarily pertain to facts underlying the studies, Such facts are not
privileged. The attomey-client privilege protects communications, not the underlying '
facts. Unless protected from disclosure by other applicable rules (see discussion of
work product and non-testifying witnesses infra, paras. 39-48), USW must respond to
data requests JI-018 and JI-048 (i.e., the non-production data requests).

Discovery, Work Product, and Non-Testifving Experts
General -
39, As determined above, the joint intervenors are not entitled to USW's 0SS

studies or the documents related to those studies. The studies and related documents
are attorney-client privileged. However, unless protected from disclosure by other

~ provisions of law, USW must respond to all parts of JI-018 and JI-048 (i.e., the non-
production data requests). USW's responses, if required, would undoubtedly be based
on the studies, but as uhderlying facts rather than communications. There are other
provisions of law arguably applicable to the underlying facts. These pmvisfons arein

———Rule 26, M.R.Civ.P,;-and ere categorized as rules pertaining to "trial preparation” (i.¢.,
information developed or obtained in anticipation of litigation).
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. 40: . AT&T argues that USW has not demonstrated that the data requests in
issue pertain to materials prepared or witnesses engaged in anticipation of litigation. If
such were the case the prohibition against discovery on work product and non-testifying
experts would not apply and the circumstances allowing exceptions to that general
pfohibition would not need to be considered. The facts do not support AT&T's position. ..
USW's 0SS studies and the documents related to those studles were prepared In
anticipation of litigation (see discussion supra, para. 14). I

41. Rule 26 has been adopted by the PSC for discovery purposes. ARM S
'38.2.3301. Rule 26, implying that information develope‘d.or' obtained in anticipation of ...
litigation fs generally not discoverable, provides for special circumstances under which it
is. So Ibng as certain conditions exist, Rule 26(b)(3) permits discovery of material
prepared in anticipation of litigation by a party, including that prepared by or for the
party’s attorney. The information ét which the rule is directed is commonly referred to as
work product. So long as certain requirements are met, a second rule, Rule '
26(b)(4)(B), allows discovery of facts known and opinions held by experts retained in
anticipation of litigation dr preparation for trial, but not expected to be called as
witnesses. Discovery under these rules does not override any prlvllagé. Both
provisions require that the material sought be otherwise discoverable under Rule
26(b)(1). Rule 26(b)(1) expressly precludes discovery of privileged material. Because
USW's OSS studies and documents related to those studies are privileged, they remain
undisoo\)erabla.

Work Product

42.  In order to obtain discovery of work product that Is otherwise discoverable,
Rule 26(b)(3) requires a showing that the party seoking discovery has a substantial
need of the materials in the preparation of its case and is unabie without undue
__hardship to obtain the substantial equivalent of the materials by other means. tfthe —
showing is made, the rule requires that the court (i.é., the PSC in the present instance)
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shall protect against disclosure of the mental impressions, conclusions, or legal theories

. ofan attorhey or other representative of a party conceming the litigation. Because of

this required protection; there are essentially two types of work product, ordinary work
product (i.e., that which is not mental impressions and so forth) and opinion work
product (i.e., that which is mental impressions and so forth), As is the case with the
attomey-clieht privilege. work product protection does not extend to facts. By its own
terms the work product rule applies to documents and tangible things, not facts '
conceming creation of the work product or facts within the work product. 6 James Wm.
Moore et al., Moore's Federal Practics para. 26.70(2)(b) (3d ed., 1997).

rdin Produ .
43.  The present discussion on the issues before the PSC has already

reached the point, through application of the attorney-client privilege, where the tangible

thinge and documents in issue (i.e., the communications) are not discoverable and the
facts underlying the tangible things and documents are discoverable. Therefore,
ordinary work product need not be discussed (see discussion supra, para. 42, i.e., work
product only protects materials, not facts). Under the circumstances surrounding the
issues now before the PSC, nothing about ordinary work product would either add to or
subtract from the effect of the previous discussion on attomey-client privilege.

Opinion Work Product

44. The discussions of work product and ordinary work product apply to
opinion work product as well, except there are two reasens justifying at least some
further discussion. One ié that the material protccted by the attomey-client privilege is °
also protected as opinion work product. The other is that some of the information (i.e.,
facts uriderlying the communications) not protected by the attorney-client privilege may

is not the rule-referenced "substantial need" and "undue hardship” applicable to
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ordinary work product The rule itself, Rule 26(b)(3), can easily be interpreted as ‘an
absolute bar to obtaining opinion work product (l ., "the court shall protect against
disclosure of the mental i impressions, conclusions or legal theories of an attorney or
- other representative of a party concerning the litigation”). The Montana Supreme Court
has not held that the provision is an absolute bar, but It has endorsed the statement
"opinion work product enjoys nearly absolute immunity and can be discovered only in

very ra'fe and extraordinary circumstances” (citations omitted). Palmer, supra, 261 s
Mont. 91, 116-117, 881 P.2d 895, 911 (1993). "Rare and extraordinary circumstanoes” .. .
means that the mental impressions actually are the issue in the case. /d. Mental
impressions are not the isaue in the present case before the PSC and the required rare
and extraordinary clrcumstances therefore do not exist. Given this, if it were the case

that USW's studies and related documents are not attorney-client privilegéd (which they
are) they would be protected as opinion work product because the studies and related
documents are mental impressions, conclusions, opinions, or legal theories of USW's
attorneys or other representatives. Additionally, because the requisite showing for

access to the information has not been made, to the extent that the rernaining

information in issue (i.e., infformation requested by the non-production data requests)

not protected by the attorney-client privilege amounts to opinion work product (i.e., a
mental impression, conclusion, opinion, or lagal theory of USW's aﬂc;rneys or other
rapresentatives) itis protected as opinion work product and is not discoverable.

Non-Testifving Experts
45.  The final "trial preparation” rula arguably applicable is Rule 26(b)(4)(B). It
pertains to discovery of facts known and opinions held by experté retained in
anticipation of litigation or preparation for trial, but not expected to be called as
witnesses. As indicated above, the rule does not override the attorney-client privilege.
R ——In order to obtain discovery of the facts known and opinions held by non-testifying
experts there must be exceptional circumstances under which it is impractical for the
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- party seeking discovery to obtain facts and opinions on the same subject by other
means. The rule extends to the identity of the witness as well as the facts known and
opinions held by the expert. Burlington Northern v. District Court, 239 Mont. 207, 216, |
779 P.2d 885, 890 (1989). The meaning of the rule-referenced "exceptional
clrcumstances” and "impractical to obtain™ has not been judicially determined in

~ Montana. However, the rule is identical to the federal rule on the same subject.

46. AT&T argues that the protection provided by Rule 26(b)(3) is subjec:t to
Rule 28(b)(4)(B). if AT&T's argument is intended to mean that dlsmvery under Rule
26(b)(4)(B) is not affected by the prqvision in Rule 26(b)(3) regarding protection of
mental impressions, coﬁclusions_, opini'ons. or legal theories, it is correct only in regard
to the experts. The introductory provision of Rule 26(b)(3) (i.e., "[s]ubject to the
provisions of subdivision (b)(4) of this rule") does not limit the second sentence in Rule
26(b)(3), regarding fnental impressions, conclusions, opinions, or legal theories of
attorneys. Bogosian v, Gulf Oil Corp., 738 F.2d 587, 594 (3rd Cir., 1984).

47. AT&T argues that relevant federal decisions have established at least two
situations satisfying the exceptuonal circumstances standard: whera the object or
condition is no longer observable by an expert of the party seekmg discovery; and
where it may be possible to replicate discovery but the costs would be judicially
prohibitive. Bank Brussells | ambart v. Chase Manhattan Bapk, 175 F.R.D. 34, 44
(S.D.NY,, 19067). ATET argues that the first instance exists where access is‘ refused to
the location necessary to replicate the efforts of the non-testifying expert. /d. AT&T
argues that the situation in the present case before the PSC mekes these conditions
applicable. AT&T argues that it has had no opportunity to observe and test USW's
0SS functions, that it has neither been granted accass to the functions nor offered the
same level of cooperation from USW employees as USW consultants have obtained,
and it does not have the intimate knowledge necessary to conduct the tests. There is

____ also the question of whether the costs for one or more of the intervenors wouldbe
judicially prohibitive. The facts do not show that USW has denied AT&T access. The
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facts do not show ';hat the costs of replicating discovery would be judicially prohibitive.
48, - .ﬁégarding non-téstifying experts, ATST also argues that to the extent

“ Usws testifying experts have relied on, seen, ot used the opinions or conclusions of

USW's non-testifying exberts USW has opened the door to discovery. AT&T is correct

in concept. Documents obtained from a retained non-testifying expert and provided to

Moore et al.; Moore's Federal Practice para. 26.80(2) (3d ad., 1997). However, the
facts indicate that the documents have remained confidential. There Is no indication -
that the documents have'been provided fo any testifying witness. Furthermore, absent
“circumstances amounting to a waiver, if the documents were so provided the attorney-
client privilege r'nay.remfain applicable, if the testifying witnesses, like the non-testifying
witnesses in this matter before the PSC, are in a privileged attomney-client relationship.

ill. DECISION

40, USW's OSS studies and documents related to those studies are
communications between attomey and client, transmitted in the coﬁtext ofa
professional relationship, and are p}ntected by the attorney-client privilege, 'USW need
not produce copies of the OSS studies or the documents related to those studies.
However, the attomey-client privilege protects the actual communications, not the fa_cts
underlying those communications. Therefore, unless the facts underlying the
communications are protected through other means, USW could be required to réapond
to all joint intervenor data requests directed at the facts underlyinﬁ the OSS studies and
the documeqts related to those studies. Other means of protection applicable to the
facts'underlying the communications have been considered. Ordiﬁary work product is
one of them. However, in effect similar to the attomey-client privilege, it protects only '
documents and tangible things, not the underlying facts. So, nothing would be gained

_ by discuss ing it. Opinion work product is-another. itisapp m&m T

facts underlying the communications, it extends protection to any mental impressions,
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conclusions.-qpinidné. and legal theories of USW's attorneys or other representatives.

In providing facts underlying USW's OSS studies and related documents, USW heed
not provide mental impressions, conclusions, opinions, or legal theories of its _attomeyé
or other representatives, Non-testifying expetts is another means of protection of facts
underlying communications. The standards which aflow an exception to the general
prohibition on discovery of trial preparation, non-testifying experts, has not been met.
Therefore, what is not discoverable iﬁ this case includes UUSW's 0SS studies and

related documents and any facts underlying the studies or related documents which
qualify as mental impressions, conclusions, opinions, or legai theories of USWs_
attorneys or other representatives, or which qualify as facts known or opinions held by
the non-testifying experts, and the identity of the non-testifying axberts. What is
discoverable is all other facts underlying the dommunications.‘ For each intervenor data
requeast in issue, item-by-item, proper application of this decision is as follows. ‘

a, Data request JI-018(a) inquires as to the dates of USW OSS interface
testing. Data request JI-048(b) and (c) inquire as to the dates of USW agreements with
the consultants performing the studies and the dates of the resulting studies. The dates
are facts underlying privileged communications and ordinary work product. As such
they are not protected under the attorney-client privileged or as ordinary work product.
The dates do not qualify as opinion work product or trial prepafétion facts exclusively
known to non-testifying experts. USW must supply the requested dates.

b.  Data request JI-018(b) inquires as to the objectives of the USW 0SS
interface tests. Data request JI-018(c) inquires as to the methodologies used in the'
fests. It appears that USW has attempted to respond to these inquiries. To the extent
USW has not fully or clearly responded, these inquiries also pertain to facts underlying
privileged communications and ordinary work product, and are therefore not protected
under the attorney-client privileged or as ordinary work product. It is doubtful, but
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must sqpﬁly--the reql.;ésted information, but in a format that does not include the mental
' impmssioné. céncfuslons. opinions, or legal theorles of its attorneys or other

representatives, or facts-exclusively known or opinions held by non-testifying experts.

c. Data reqtjest JI-018(d) inquires as to the results of the tests. Data request
JI-048(d) requests identification of what the studies discovered. These requests also
pertain to facts underlying privileged communications. Such facts aré not privileged.
However, it is more than probable that the requested results and identification of what
the studies discovered will include opinion work product and facts known and opinions
held by non-testifying experts. USW must supply the requested information, but in a
format that does not include the mental impressions, conclusions, opinions, or legal
theories of its attorneys or other representatives.

d. JI-048(a) requests identification of the consultants. The names of the
consultants are not discoverable and USW need not provide them. -

“e.  JI-049 requests production of documents related to USW's 0SS studies.

The documents are attorney-client privileged and USW need not produce them.

Dated this 4th day of September, 1998,

(MON) 5. 24' 99 14:25/8T. 14:14/NO, 4862192_457 P 37 o
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Service Date: September 11, 1998 -

DEPARTMENT OF PUBLIC SERVICE REGULATION
BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MONTANA

&% &k &k

IN THE MATTER of the Investigation ) UTILITY DIVISION
into U 8 WEST Communications, Inc.'s, )
)  DOCKETNO.D97.5.87
)

ORDER NO. 5982h

Compliance with Section 271(c) of the
Telecommunications Act of 1996,

ORDER ON RECONSIDERATION
OF ORDER COMPELLING DISCOVERY

U 8 West Communications, Inc, (USW), has filed a motion for reconmdernuon ofthe
Public Service Commission's (PSC) June 29, 1998, Order No. 5982¢. That order required USW
to respond to certain joint intervenor data requests (i.e., discovery) in the above-entitled matter,
- IJSW's motion for reconsidcration was briefed and arguea orally before the PSC.
For reasons related to the nature of the discovery-requested information in issue, on
August 6, 1998, the PSC appointed a special master to review the facts and arguments involved.
.On Septenibet 4, 1998, the appointed special master issued a report, i;lnthe form of a decision, to )
the PSC.. The PSC has reviewed and considered the special master's decision and determines that
it should be adopted as the PSC’s order on USW's motion for reconsideration.

" ITIS HEREBY ORDERED that the PSC adopts the September 4, 1998, Decision of
Special Master on Discovery Issue (a copy of which is attached) as the PSC's Otder on
Reconsideration.

Done and dated this 9th day of September, 1998, by a vote of 5-0.
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DOCKET NO. D97.5.87, ORDER NO. 5982h | 2
BY ORDER OF THE MONTANA PUBLIC SERVICE COMMISSION

DAVE FISHER, Chair

-z

N CCAF ice Chair

BOB ANDERSON, Commissioner

AE (5

DANNY oﬁﬁ, Commissio#

it s

Comumission Secrétary

“
\

(SEAL)
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MONTANA PUBLIC SERVICE COMMISSION
CERTIFICATE OF SERVICE
kk ok k%
I hereby certify that a copy of sn ORDER ON RECONSIDERATION OF ORDER .
COMPELLING DISCOVERY, in Docket No. D97.5.87, ORDER NO. 5962h, in the matter of
' PSC INVESTIGATION INTO USWC'S COMPLIANCE WITH SECTION 271 (c) OF THE

' mLﬁcomnﬁCATmN ACT OF 1996, dated September 11, 1998, has today been served on

all parties listed on the Commission's most recent service list, updated 8/27/98, by mailing a copy

thereof to each party by ﬁrst class mail, postage prepaid.

Date: September 11, 1998 ; :’: E

For The Commlssnon

nterven

Montana Consumer Counsel

Montana Department of Administration, Information Servwes Bureau
Eclipse Communications Corp.

AT&T Communications of the Mountain Sta:es, Inc
ICG Telecom Group, Inc. '

MCI Telecommunications Cofporation

McLeod, USA, Inc.

Montana Independent Telecommunications Systems

Montana TEL-NET

Northwest Payphone Association

Skyland Technologies, Inc. :

Sprint Comnmnications Company L.P.

Telecommunications Resellers Assocmtmn

Touch America

Ronan Telephone Company

Hot Springs Telephone Company

Montana Telephone Association (withdrew)

~ Teleport Communications Group, Inc.”
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Exhibit D

August 14, 1998 Decision of
Nebraska Special Master
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4

AEFORE THE NEBRASKA PUBLIC SERVICE COMMISSION

In the Matter of US West . ) Application C-1830

Communications, Inc., £iling of }

its notice of intention to file )

Saction 271(c) application with ) PROCEDURES

the FCC and request for Commission ) PROGRESSION ORDER #%

to ver:l.fz US West compliance with }
7

Seation 271(c). Entered: August /<, 1998

On July 21, 1998, the Mebraska Public Service Commission (the
"Commission*) entered Procedure Progresalon Order #2 agpai.ntingtha
undersigned a= a Special Master to hear and rule uwpon discovery and
othex related issues. On July 21, July 27, July 29, and July 30,
1998, the Special) Master held hearings after due notice with all of
the interested parties present, some by telephone conference call.
At such hearingas, objections to varlous requests for admission and
motions to compel answers were discussed and argued by the parties.
On July 31, 1998, Procedure Progression Order #3 was entered by the
Speclal Master ordering am in camera review of certain material in

.the possession of US West, respecting which it claimed the
attorney-client, work product, and self-evaluation privileges.

. That material has been submitted to the Special Master, and an in
camera review has been conducted. Other pending objectione to the
reaponaivenesa of ceaertain requests, previously ' taken under
submission, have been considered. Accordingly, the Special Master
makes the following findings and rulings respecting all discovery
issues which are pending as of this date:

1. Regpecting Aliant Midwest and Mcleod USA, all
objections have heen agread upon bestween the partias with the
exception of US West’s objection to the relavance of its
withdrawal of the Centrex system. The Special Masteyp
previously advised the parties that since the circumstances of
such withdrawal were relevant under the public interest
requirement of Section 271, this objection was overruled, and

© US West ordexed to xespond accordingly.

: 2. Joint intervenors submitted 158 requests for
information, to most of which U2 West objected, and the
intervenors moved to compel. At varioue prior hearings, the
Special Master gave his rulings on the record respecting
objections to many of those requests. A general relevance
obdection to Section 272 issues was overruled, to allow this
Commission to make a proper record for the FCC to determine
whether Section 272 has been satisfied. Othera were agreed
upon ‘and resolved between the parties. A few were taken under
submission by the Special Master subject to further review and
the :I.r.n camera inspection. For clarification, the statua of

compliance, cbijections and rulinga by the Special Master will

be set forth respecting each request as follows:
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Réquest 1. On July 29, the intervenors stated the
responase was satisfactory. :

Request 2. On July 30, the intervenors stated the
response was satisfactory.

Request 3. On July 29; the intervenors stated tha
response was satisfactory. ,

Request 4, On July 29, the iﬁtervenprs stated the
response was gatisfactory.

Raquantls. On July 30, the intervenors stated the
responsa was satisfactory.

Request 6, The intervenors stated the anawar was
not responsive, and a ruling was requested on July 20.
The Special Master finds that the first question could
have been answered "yes" or "no" and, therefore, was not
responsive. The first two sentences of the second
quastion are sufficiently compound to prevent US West
from making a response.

Request 7. US West had not responded on July 29
other than referring to Montana material. On July 30,
intervenors stated they would see if the four boxes of
recently received material satisfied the requeat.

Request 8. On July 29, US West had not complied.
On July 20, it advised that a further response was baing
furnished.

Request 9. On July 29, US West had not complied
other than to refar to Montana material. On July 30, the
intervenors stated they would see if the fouxr boxes of
material asatiasfiad the request.

Request 10. On July 30, a satisfactory response was
given.

Requeat 1l. As of July 27, US West had not complied
other than to refer to Montana material., On July 30,
intervenors stated that they would see if the four boxes
of material satisfied the request.

Recuest 12. On July 29, intervenors stated the
responee was satisfactory.

Request 13. On July 29, US West had not responded
other than referring to Montana material. On July 30,
intervenors stated they would see if the four boxes of

~ material satisfied the request.

Request 14, On July 29, US West had not responded
other than referring to Montana material. On July 30,

-2~
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intervenors stated they would see 1f the four boxes of
material satisfied the reqguest.

, Request 13. On July 29, US West had not responded
othar than referring to Montana material. On July 30,
intervenors stated they would see if the four boxes of
material satisfied the requeat. '

Request 16. On July 29, US West had not responded
other than referring to Montana and Wyoming material. On
July 30, intervenors stated they would see if the four
boxes of material satisfied the request.

Request 17. On July 29, US West had not responded
other than referring to Montana matexial. On July 30,
intervenors stated they would zee if the four boxes of
material satisfied the request.

Roequest 18. On July 29, US West had not rasponded
other than referring to Montana material. On July 30,
intervenors stated they would see if the four boxes of
material satisfied the request.

Request 1%. On July 29, intervenors stated the
response was satisfactory.

Request 20. On July 29, intervenors stated the
response was satisfactory.

Request 21. On July 30, intervenors stated the
response was not responsive. The Special Master agrees.
If U5 West cannot state how many CLE design and non-~
design orders per day can be manually processed at the
specified delivery centars, it should 8o state.
Otherwise, it should furnish the specific number.

i Reguest 22. On July 29, intervenors stated the
response was satisfactory.

Request 23. On July 29, intervenors stated the
response waa satisfactory.

Request 24. On July 29, intervenors stated the
response was satisfactory.

Request 25. On July 29, intervenors stamted the
response was satisfactory.

Request 26. On July 29, intervenors stated the
response was satisfactoxy.

Request 27. On July 29, intervenors stated the

response was satisfactory.
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Request 286. on July 29, intervenors atated the
rasponse was satisfactory.

Regueat 29. On July 29, intervencrs stated the
response was satisfactory.

Request 30. As of July 29, US West had not
responded. On July 30, it stated that it would do so.

Request 31. On July 29, intervenors stated the
response was satisfactory. ‘

Requast 32, On July 29, intervenors stated the
response was satisfactory.

Requast 33. On July 29, intervenors stated the
response was satisfactory.

Reguest 34. As of July 29, cexrtain attachments were
missing, which were furnished on July 30.

Request 35. On July 29, intervenore stated the
response was satisfactory.

Request 36. On July 29, intervenors stated the
response was satisfactory.

Regquest 37. US West did not furpnish any information
pursuant to this request, but objected based upon the
attorney=-client, work product, and self-avaluation
privilege. It subsequently furmnished to the Special
Master three reports for an in camera review. The same
have been reviewed, and the Special Master finds that
material contained therein is subject to the attorney-
client and work product privilege, and need not be
produced. That is because these reports were made to
facilitate the rendition of legal services to US West.
The primary motivation for the surveys was to aid in
pending and anticipated litigation. The material
furnished will be ssaled subject to appellate review, as
‘per V. Wal-Ma 2, 253 Neb. 32, 567 N.W.2d
560 (1997). However, the underlying factz upon which the
surveys were baged are not privileged, simply because
they were incorporated in the reports.

_ .Requeat 38, US Weat did not furnish any information
pursuant to this request, but objected based upon the
attorney-client, work product, and self-evaluation
privilege. It eubseguently furnished to the Special
Master three reports for an in camera review. The same
have been reviewad, and the Special Master finds that

material contained therein is subject to the attorney-
—oclient and work product privilege, and need not be
produced. That is because these reports were made to
facilitate the rendition of legal services to US Wesat.

-4 -
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The primary motivation for the surveys was to aid in
pending and anticipated litigationm. The material
furnished will be sealed subject to appellate review, as
per Greenwalt v, Wal-Mart Stores, 253 Neb. 32, 567 N.W.2d
560 (1997). However, the underlying facts upon which the
surveys were based are not privileged, simply because
they were incorporated in the reports.

Regquest 39. On July 30, intervenors stated the
response was satisfactory.

Request 40. On July 29, US West had not responded
other than referring to Montana material. On July 30,
intervenors stated they would see if the four boxes of
material satisfied the request.

Request 41. US West did not furnish any information
pursuant to this regquest, but objected based upen the
attorney=client, work product, and self-evaluation
privilege. It subseguently furnished to the Special
Master three reportas for an in camera review. The same
have been reviewed, and the Special Master finds that
material contained therein is subject to the attorney-
client and work product privilege, and need not be
produced, That ie because these reports were made to
facilitate the rendition of legal services to US West.
The primary motivation for the surveys was to aid in
pending and anticipated 1litigation. The matarial
furnished will be sealed subject to appellate review, as
per Greenwalt v. Wal-Mart Stoxes, 253 Neb. 32, 567 N.W.2d
560 (1997). However, the underlying facts upon which the
surveys were based are npnot privileged, simply bhecausa
they were incorporated in the rxeporkts.

Reqguest 42. US West did not furnisgh any information
pursuant to this request, but objected based upon the
attorney-client, work product, and self-evaluation
privilege. It subsequently furnished to the Special
Master three reports for an in camera review. The same
have been reviewed, and the Special Master finda that
material contained therein is subject to the attorney-
client and work product privilege, and need not be
produced. That is because these reports were made to
facilitata the randition ¢f legal services to US West.
The primary motivation for the surveys was to aid in
pending and anticipated litigation. The material
furnished will ba saaled subjact to appellate review, aa
per Greenwalt v, Wal-Mart Stores, 253 Neb. 32, 567 N.W.2d
560 (1997). However, the underlying facts upon which the
surveys were based are not privileged, simply bhecause
they were incorporated in the reports.

Request 43. As of July 29, US West objected to the
. request as burdensome, and the joint intervenors objected
to the response as not being responsive. The objection

-5-
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that the request is burdensome is overruled, The
responses to questions A, B and C are rasponsive, ?he
answer to guestion D is not responsive as the quesation
agks for a number, rather than a "yes" or "no" answer.
The answer to question E is not responsive as it asks for
the production of copies of certain agreements. Such
copies should either be produced or, if they do not
eximt, US West should so state.

Request 44. On July 29, intervenors stated the
response waa satisfactory.

Request 45. On July 29, US West had not responded
other than referring to Montana material. O©On July 30,
intervenors stated they would see if the four boxes of
material satigsfied the request.

Request 46. ©On July 29, intervenors stated the
reaponse was satisfactory.

Request 47. US West had not responded aszs of
July 29, but objected to the request as burdensome. That
objection has been overruled and on July 30, US Wast
stated that it would furnish the requested material.

Request 48. ©On July 29, intervenors stated the
response was satisfactory. ’

Request 49, US West had not responded by July 29.
On July 30, it stated it would furnish a response.

Request 50. On July 29, intervenors stated the
response was satisfactory.

Request 51. US Wesat made a partial response by
July 29, and on July 30 stated that it would furnish a
further reasponse.

Request 52. On.July 29, intervenors stated the
response was satisfactory.

Request 53. On July 29, interxvenors stated the
response was satisfactory.

Request 54. On July 29, US West had not responded
otheér than referring to Montana material. On July 30,
intervenors stated they would see if the four boxes of
material satisfied the request.

Request 58%. US West‘’s initial response did not
include attachments, which were furnished as of July 30.

Request 56. On July 29, US West had not responded
other tham referring to Montana material. On July 30,

-6-
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intervenors stated they would smes if the four boxes of
material satisfied the request.

Request 57. On July 29, intervenors stated the
response was satisfactory.

Regquest 58, on July 29, intezrvenors stated the
response was satisfactory.

Request 59. On July 29, intervenors stated the
reasponsa was asatisfactory.

Requaest 60. Prior to July 27, US West objected that
the request was burdensoms and the material was subject
to a protective order in the State of Iowa. The
objection is sustained, If the joint intervenors wish
this information, they should apply to the State of Iowa
for the same.

Request 61. On July 29, intervenors stated the
ragponse was gsatiscfactory.

Request 62. On July 29, intervenors stated the
response was satisfactory.

Request 63. On July 29, intervenors stated the
response was satisfactory.

Ragquest 64. On July 29, intervenors etated the
response was satisfactory.

Request 65. On July 29, US West partially had
responded, and the joint intervenors objected that the
material was not fully responsive. The Special Master
concurs. If the requested information is not available,
US West should so state and should also adviase when the
information will be available.

Request 66. - On July 29, intervenors stated the
response was satisfactory.

Request 67. On July 29, intervenors stated the
response was satisfactory.

Reguest 66. On July 29, US West had not responded.
On July 30 it advieed that it was furnishing information
on that date.

Request 69, On July 29, US Wegt had not reseponded.
On July 30 it advised that it was furnishing information
on that date. ‘

Request 70. On July 29, intervenors stated the
response was satisfactory.

-7 =
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Reguest
response was

Request
response was

Request
response was

Request
response was

Request
regsponge was

Request

of fourteen categories.
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71. On July 29,
satizfactory.

72. On July 29,
satisfactory.

73. On July 29,
satisfactory.

74. ©On July 30,
satisfactory.

75. On July 29,
satisfactary.

76.

intervenors.

intervenors

intervenors

intervenors

intervenors

stated

stated

stated

stated

gtated

it would answer the remainder prior to July 31.

Reguest
response was

Request

77. On July 29,
satisfactory.
78.

the

thea

the

the

the

US West’s initial response answered gix
On July 30, US West advised that

intervenors astated the

other than referring to Montapa material.
intervenors stataed they would see if the four boxes of
material satisfied the request.

Request
responge was

Request
response was

Request
response was

Request
LeSpOnNse wae

Request

the request was burdensome.
response was
objection is overruled.

the

79. On July 29,
satisfactory.

80. On July 29,
satisfactory.

81. On July 29,
satisfactorxy.

82. On July 29,
satisfactory.

83.

non-responajive.

intervenors

intervanors

intervenors

intervenors

stated

stated

stated

stated

On July 29, US West had not responded
On July 30,

the
the
the

fhe

Prior to July 27, US West objected that
The joint intervenors stated
Tha burdensoma
The Special Master interprets

the response as stating that the information is not

available.

Request 84,

Prior to July 27, US West objected that

the request was burdensome, which ohjection is overruled.
The joint intervenors objected that the response was not

complete and responsive.
and documents should be furnished.
West should so state,

The requested surveys, plans
If none exiast, US
Reference to and attachment of the

responses in Montana and Wyoming are not adequate,
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Request 85. oOn July 29, US West had not responded
other than referring to Montana and Wyoming materjals.
- On July 30, intervenors stated they would see if the four
boxes of material satisfied the request.

Request 86. On July 29, US West had not reeponded
other than referring to Montama and Wyoming materials.
On July 30, intervenors stated they would see if the fou
boxes of material satisfied the request. .

Request B87. On July 29, US West had not responded
other than referring to Montana and Wyoming materials.
On July 30, intervenors stated they would see if the four
boxes of material satisfied the request.

Raquest B88B. On July 29,
response was satisfactory.

intaervenora stated the

Request 89, On July 29, US West had not responded

other than referring to Montana matexial.
intervenors stated they wounld see if the four boxes of
material satisfied the request.

Requast

90.

other than referring to Montana material.
intervenors stated they would see if the four boxees of
material satiasfied the request.

On -July 30,

On July 20, US West had not responded
Oon July 30,

Request 91. On July 29, intervenors stated the
response was satisfactory.

Recuest 92. On July 29, intervenors stated the
responge was satisfactory.

Raquest 93. On July 29, intervenors =tated the
response was satiszfactory.

Ragquest 94. On July 29, interxrvenoxrs stated the
response was satisfactory.

Request 95. .~ Om July 29, intervenors stated the
response was satisfactory.

Request 96. On July 29, intervenorg stated the
response was satisfactory.

Request 97. On July 29, intervenors stated the
response was satisfactory. :

Ragquest 98, On July 29, intervenors stated the
response was satisfactory.

—99+—0nJuly 29+ intervenors stated the

response was

satisfactory.

ugu
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100. On July 29, intervenors stated the

response was satiefactory.

Reguest 101. )
other than referring to Montana material.

On July 29, US West had not resgonded
On July 30,

intervenora stated they would gee if the four boxes of
material satisfled the request.

Request 102, On July 29, US West had not responded

other than referring to Montana material.

On July 30,

intervenors stated they would see if the four boxes of
material satisfied the request.

Request

other than referring te Montana material.

103. On July 29, US West had not respondad

On July 30‘

intervenors stated they would see if the four boxesa of
material satisfied the request.

Request.
responsge was

Request
response was

Request
response was

Request
response wap

Raequest
responce was

Raquest

104. On July intervenors stated the

satisfactory.

29,

105. Or July 19. intervenors stated the
satisfactory.

106. On July
satisfactory.

107. On July
satisfactory.

108. On July
satisfactory.

29, intervenors stated the

29, intervenors stated the

29, intervenors stated the

109. Prior to July 27, US West objected to

" the requesat as being over-broad and buxdensome, which was

sustained in part.

list. As of

DS West was directed to submit a
July 29, such list had not been furnished,

but was furnished as of July 30,

Requeet
rasponse was

Request
response uwas

Request
response was

Request

an attachment,

Requesat

110. On July 29,
eatigfactory.

intervenora stated the

111. On July 29,.
satisfactory.

intervenors stated the

112. On July 29,
satiafactory.

intervenors stated the

113. US West responded, but did not include

This was furnished as of July 3iC.

114. On July 29, US WRest had not responded

————other than referring to Montana material: On July 30, —

intervenors stated they would see if the four boxes of
material satisfied the requast.
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Request 115. On July 29, US Weat had not responded
other than referring to Montana and Wyoming materials.
On July 30, intervenors stated they would see if the four
boxes of material satisfied the request.

Request 116. On July 29, intervenors stated the
response was satisfactory.

Request 117, US West objected to this request as
being burdenscme, which objection is overruled. The
response referrad to material furnished in Wyoming, which
was objected to by the joint intervenors as being non-
responsive. The Special Master agreea that the response
is not responsive. Although the word *actions* is vague,
the word "meetings* is not. U5 West should produce any
notices, agendas and minutes of such meetings, but need
not furnish any other correspondence, memoa or documents
which may refer to the meetinga.

Request 118. On July 29, intervenors stated the
responsa wasg satisfactory.

Reguest 119. On July 29, US West had not responded’
other than referring to Montana and Wyoming materials.
On July 30, intervenors stated they would see if the four
boxes of materlal satisfied the request,

Request 120. US West had net fully responded to
thie request as of July 29, but stated on July 30 that it
would do so prior to July 31.

Request 121. On July 29, intervenors stated the
response was satisfactory.

Request 122. ©On July 29, intervenors stated the
responsea was satisfactory.

Request '123. On July 30, US West stated that it
will comply on or before July 31.

Reguest 124. On July 29, US West had not responded
other than referring to Wyoming material. On July 30,
intervenors stated they would see if the four boxes of
material satisfied the request.

Request 125. On July 29, US West had not responded
other than referring to Montana material. On July 30,
intervenora stated they would see if the four boxes of
material satisfied the reguest.

Requeat 126. On July 29, intervenors stated the
response was satisfactory. ==

Request 127. On July 29, intervenors stated the
response was satisfactory.

-11-
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Requeat 128, On July 29, intervencrs stated the
reaponse was satiafactorye.

Request 129, On July 29, US West had not responded
other than referring to Wyoming material. Om July 30,
intaervenors stated they would see if the four boxes of
material satistied the request.

Request 130. On July 29, US West had not responded
other than referring to Montana material. On July 30,
intervenors stated they would sae if the four boxes of
material satisfied the request.

Request 131. On July 29, US West had not responded
other than referring to Wyoming material. On July 30,
intervenors stated they would mee if the four bhoxes of
material satisfied the request,

Reguest 132. On July 29, intervenors stated the
response was satisfactory. :

Request 133. ©On July 29, intervenors stated the
response was satisfactory.

Request 134. On July 29, intervenors stated the
response was satisfactory.

' Request 135. Attachments A and B of this request
were initially miesing, but were furnished as of July 30.

Reguest 136, On July 29, intervenors stated the
response was satisfactory.

Request 137. On July 29, intervenors stated the
responge was satisfactory.

Request 138. On July 30, intervenors stated the
responsq wag eatisfactory.

Request 139. On July 29, US West had not responded
other than referring to Montana material. On July 30,
intervenors stated they would =zee if the four boxes of
material satisfied the request.

Reguest 140. As of July 29, intexvenors stated the
response was satisfactory.

Request 141. On July 29, US West had not responded
other than referring to Montana material. On July 30,
intervenors stated they would see if the four boxes of
material satisfied the request.

~Requesat 142. As of July 30, intervenors stated the —
response was satisfactory. US West stated that it would

-12-
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furnigh more information 1f and when the same became
available,

Request 143. On July 30, intervenora atated the
response was satisfactory. .

Request 144. On July 29, intervenors stated the
response was satisfactory.

Request J45. On July 29, intervenors stated the
response was satisfactory.

Request 146. On July 29, US West had not responded
other than referring to Montana and Wyoming materials.
On July 30, intervenors stated they would see if the four
boxes of material satisfied the reguest.

Request 147. On July 29, US West had not xeaponded
other than referring to Montana and Wyoming materials.
On July 30, intervencrs gstated they would see if thae four
boxes of material satisfied the request.

Request 148. As of July 29, intervenors stated the
response was satisfactory. .

Request 149. ' US West did not furnish any
information pursuant to this request, but ocbjected based
upon the attorney-client, work product, and self-~
evaluation privilege. It subsequently furnished to the
Special Master three reports for an in camera review.
The sama have been reviewed, and the Special Master finds
that material contained therein is subject to the
attorney-client and work product privilege, and need not
be produced. That is because these reports were made to
facilitate the rendition of legal services to US Wast.
The primary motivation for the surveys was to aid in
pending and anticipated litigation. The material
furnished will be sealed subject to appellate review, as

per Greenwalt v, Wal-Maxt Stores, 253 Neb. 32, 567 N.W.2d

. 560 (1997). However, the underlying facts upon which the

surveys were baged are mnot privileged, eimply because
they wers incorpoxated in the reports.

Request 150. On July 30, intervenors stated this
response was satisfactory.

Request 151. On July 29, intervenors stated this
response was satiafactory.

Request 152. On July 29, intervenors stated this
responase was satisfactory.

Request 153. Joint intervenors withdrew their
motion to compel as of July 29, and no further response
by US Wast is required.

-13~
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Request 154. Joint intervenors withdrew their
motion to compel as of July 29, and no further response
by US West is required.

Request 155. Joint intervenors withdrew theixr
motion to compel as of July 29, and no further response
by U8 West is required.

Réquest 156. Joint intervenors withdrew their
motion to compel as of July 29, and no further responsae
by US West is required.

Request 157. On July 29, intervenors stated this
response is satisfactory.

Request 158. Joint intervenors withdrew their
motion to compel as of July 29, and no further response
by US West is required.

IT IS 80 ORDERED, thigs ﬁf& day of August, 1998.

el Van Pelt
Special Master

usvwestl.w
0R1498 e
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§ 12-2234. Attorney and cliept .- = oo nr. :

A. Ina civil action an attorney shall not, without the consent of his elient, be examined as
to any communication made By ‘the ‘cliént to him, ‘or his advice given'thereon in the course of
professional employment. An attorney’s paralegal, assistant,-secrotary, stenographer or elerk
shall - not, without the consent of his employer, be examined concerning any fact the
knowledge of which was acquired in such capacity.

B. For purposes of subsection A, any.communication is privileged between an atiormey for
a corporation, governmental entity, partnership, business, association or other similar entity
of an employer and any employee, agent or member of the entity or employer regerding acts
or omissions of or information obtained from the’employee, agent or member if the
commyinication i§ either: . . W ,

1. For the purposé of providing legal advice to the entity ar employer or to the employee,
agent or member. T S .

.2 [For the purpose of obtaining information in.order to pr()‘yide legal advice to the entity
or empleyer. or to the employee, agent or meémber. :

C.. The privilege defined in this section shall not be construed to allow the employee to be
relieved of a duty to.diselose the facts solely because they have been communicated to an
q.ttumey:-... o D RO - .
Ari¢nded by Laws 1994, Ch. 834, 1.. "< - o o TR
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§ 12-2235.

serior Canrt in - The 1924 amendment designated subsec. A, in-
Viv.l 1995) 13} serted in the second sentence thareof “paralegal,
aview grantad, .assistant”, and added subsecs. B and C.
Ariz." 410> 02§ el e d T i
o Forms ) )
. See West's Arizona Legal Forms, Civil Proce- - | T
survives mar- dure. :
and for, Coun- ' o :
Ariz. 482,909 ) ) Law Review and Journal Commentaries ‘
Teview vacalth Drawing negative inferences vpon a cla1m of the *  She’s gotta have it now: ‘A qualified rape crisis
24 P24 109. attorney-clientl,g privilege.’ Deboxghm Stavile Bartel, counsclor-vietim privilege. 17 Cardozo L.Rev. 141
R 60 Brook.L.Rev. 1355 (1993). (1995). _—
ggﬂ,ﬂ‘mm 't Notes ‘of Decisions
& from fnter- 7 1. Construction and application rior Court, in_and for. County of Coconino (App.
any cdnversa: Attorney-client privilege is in same category as  Div.l 1995) 184 Ariz. 382, 9809 P.2d 449, corrected,
t place during other professional privileges, such as physician- - review granted, review vacated, review denied 186
‘could depose | patient, . psychologist-patient, clergyman-penitent,  Ariz 419,924, P.2d 109, .-
jatlers except and accountant-chient privileges.§ Ulibarri v. Supe- ; )
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UNITED STATES of America, Appelice, v, Lonis KOVEL, Defendant-Appellant

No. 168, Docket 27207

UNITED STATES COURT OF APPEALS SECOND CIRCUIT

296 F.2d 918; 1961 U.S. App. LEXIS 3045; 62-1 U.S. Tax Cas. (CCH) P9111; 9
A.F.T.R2d (RIA) 366; 96 A.LR.2d 116

November 2, 1961, Argued

December 5, 1961, Decided

COUNSEL:
[**1]

Louis Bender, New York City (Louis Bender and
Jerome K.amerman), Mew York City, for appellant,

Gerald Walpin, Asst. U.8. Atty.,, New York City
(Robert M. Morgenthan, U.S, Atty. for Southern Dist. of
New York, David Klingsberg, Asst. 1S, Atty., New
York City, of counsel), for appellee,

New York County Lawyers' Association, New York
City (Boris Kostelanetz, Jules Ritholz and Bud G.
Holman, New York Cily, of counsel), submitted a brief
as amicus curiae.

JUDGES:
Before CLARK, HINCKS and FRIENDLY, Circuit
Judges.

OPINIONBY:
FRIENDLY

OPINION:

[*919)

This appeal from a sentence for criminal contsmpt
for refusing to answer a question asked in the course of
an inquiry by a grand jury raises an important issue as to
the application of the attorncy-client privilege to a non-
lawyer employed by a law firm. OQur decision of that
issue leaves us with the further problem of what
disposition is appropriate on a record which, due to the
extreme positions erroneously taken by both parties in
the court below, lacks the evidence needed to determine
whether or not the privilege existed. We vacate the
judgment and remand so that the facts may be developed.

Kovel is a former Internal Revenue agent [**2]

having accounting skills, Since 1943 he has been
employed by Kamerman & Kamerman, a law firm

specializing in tax law. A grand jury in the Southern
District of New York was investigating alleged Federal
income tax violations by Hopps, a client of the law firm;
Kovel was subpaenaed to appear on September 6, 1961,
a few days before the date, September 8, when the
Government fearcd the statute of limitations might run,
The lagw firm advised the Assistant United States
Attorney that since Kovel was an employee under the
direct supervision of the partners, Kovel could not
disclose any communications by the client of the result
of any work done for the clent, uniess the laiter
consented; the Assistant answered that the attorney-client
privilege did not apply to one who was not an attorney.

The record reveals nothing as to what ocowrred on
September 6. On September 7, the gramd jury appeared
before Judge Cashin. The Assistant United States
Attorney informed the judge that Kovel had refused to
answer ‘several questions *** on the grounds of gitormney-
client privilege'; he proffered 'tespectable authority ***
that an accountant, even if he is retained or employed by
a firm of attorneys, [**3] cannot take the privilcge.' The
Jjudge answered "You don't have to give me any authority
on thal.' A court reporier testified that Kovel, after an
initial claim of privilege had admitted receiving a
statement of Hopps' assets and liabilities, but that, when
asked 'what was the purpose of your receiving that,’ had
declined to answer on the ground of privilege ‘Because
the communication was received with a purpose, as
stated by the clien(’; later questions and answers
indicated the communication was a letter addressed to
{*920] Kovel. After verifying that Kovel was not a
lawyar, the judge dircctcd him 1o answer, saying "Yuou
have no privilege as such.’ The reporter then read another
question Kovel had refused to answer, 'Did you ever
discuss with Mr. Hopps or give Mr. Hopps any
Information with regard to treatment for capital gains
purposes of the Aulantic Beverage Corporation sale by

“him?—The judge again ditected Kovel to answer,

reaffirming '"There is no privilege -~ you are entitled to
no privilege, as T understand the law.' Kovel asked
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whether he might say something; the judge insiructed
him to answer, saying 'I'm not going to listen.” Kovel also
declined to tell what Hopps [**4] had said concerning a
transaction underlying a bad debt deduction in Hopps'
1954 return, and whether Hopps had told him that a
certain transfer of sccuritics 'had no effect whatsoever'
and was just a form of accommodation; the judge gave
similar directions after the reporter had read each
question and refusal to answer, Then the grand jury, the
Assistant and Kovel returned to the grand jury room.

Later on September 7, they and Kovel's employer,
Jerome Kamerman, now acting as his counsel, appeared
again before Judge Cashin, The Assistant told the judge
that Kovel had 'refused to answer some of the questions
which you had directed him to answer.’ A reporter reread
so much of the transcript berctofore summarized as
contained the first two refusals. The judge offered Kovel
another opportunity to answor, reiterating the view,
'There is no privilege to this man at all.' Counsel referred
to New York Civil Practice Act, § 353, which we quote
in the margin, nl1 and sought an adjournment until co-
caunse] could appear; the judge put the matter over until
the next morning.

On the morning of September §, the same dramatic
personae, plus the added counsel, attended in open court.
Counsel reiterated [**5] that an employee ‘who sits with
the client of the law fum *** uccupies the same status
*** a5 a clerk or stenographer or any other lawyer ® * *
The judge was equally ¢lear that the privilege was never
‘extended beyond the attormey.! In the cowrse of a
colloquy the Assistant made it plain that further
questions beyond the two immediately at issue might be
asked. Afler the judge had briefly retired, leaving the
Assistant and Kovel with the grand jury, proceedings in
open court resumed. The reporter recited that in the
interval, on reappearing hefore the grand jury and being
asked "What was the purpose communicated o you by
Mr. Hopps for your receiving from him an asset and
liability statement of his personal financial situation?,
Kovel had declined to answer. On again being directed
to do so, Kovel declined 'on the ground that it is a
privileged communication’ The court held him in
contempt, sentenced him to & year's imprisonment,
ordered immediate commitment and denjed bail. Later
in the day, the grand jury having indicted, Kovel was
released until September 12, at which time, without
opposition from the Government, I granted bail pending
determination of this appeal. [**6]

Here the parties continue to take generally the same
positions as below -~ Kovel, that his status as an
employee of a law firm automaticaily made all
communications to him from clients privileged; the
Government, that under no circumstances could there be

supporting appellant's position.
L

Decision under what circumstances, if any, the
attorney-client privilege [*921] may include a
communication to a nonlawyer by the lawyer's client is
the resultant of two conflicting forces. One is the general
teaching that 'The investigation of truth and the
enforcement of testimonial duty demand the restriction,
not the expansion, of these privileges,' &8 Wigmore,
Evidence (McNaughton Rev, 1961), § 2192, p. 73. The
other is the more particular lesson 'That as, by reason of
the complexity and difficulty of our law, litigation can
anly be propetly conducted by professional men, it is
sbaolutely necessary that a man *** should have
recourse to the assistance of professional lawyers, and
*** it is equally necessary *** that he should be [**7]
able to place unrestricted and unbounded ¢onfidence in
the professional agent, and that the communications he
so makes to him should be kept secret * ® *,' Jessel, M.R.
in Anderson v. Bank, 2 Ch.D. 644, 649 (1876). Nothing
in the policy of the privilege suggests that attorneys,
simply by placing accountants, scientists or investigators
on their payrolls and maintaining them in their offices,
should be able to invest all communications by clients to
such persons with a privilege the law has not seen fit to
extend when the latter are operating under their own
steam. On the other hand, in contrast to the Tudor times
when the privilege was first recognized, see 8 Wigmore,
Evidence, § 2290, the complexities of modern existence
prevent attomeys from effectively handling clients'
affairs without the help of nthers; few lawyers could now
practice without the assistance of secretarics, file clerks,
telephone operalors, messengers, clerks not yet admitted
to the bar, and aides of other sorts, 'The assistance of
these agents being indispensable to his work and the
communications of the client being often necessarily
committed to them by the attorney or by the client
himself, the privilege [**8)] must include all the persons
who act as the attorney's agents.' 8 Wigmore, Evidence, §
2301; Annot.,, 53 AL R. 369 (1928). n2

Indeed, the Government does not here dispute that
the privilege covers communications to non-lawyer
employees with ‘a menial or ministerial responsibility
that involves relating communications to an attorney.’
We cannol regard the privilege as confined to 'menial or
ministerial' employees. Thus, we ¢an see no significant
difference between a case where the anomey sends a
client speaking a foreign language to an interpreter 10
make a literal translation of the client's story; a second
where the attorney, himself having some little knowledge
of the foreign tongue, has a more knowledgeable non-
lawyer employee in the room o help out; a third where
someone 1o perform that same function has been brought

privilege with respect to commumications to an
accountant. The New York County Lawyers'
Association az amijcus curiae has filed a brief generally

- along by the client; and a fourth where the attomney,

ignorant of the forelgn language, sends the client to a
non-lawyer proficient in it, with instructions to interview
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the ¢lient on the attorney's behalf and then render his
own summary of the situation, perhaps drawing on his
own knowledge in the process, so that the allomey can
give the client proper legal [**9] advice. All four cases
meet every element of Wigmore's famous formulation, §
2292, '(1) Where legal advice of any kind is sought (2)
from a professional legal adviser in his capacity as such,
(3) the communications relating to that purpose, (4)
made in confidence (5) by the client, (6) are at his
instance permanently protected (7) from disclosure by
himself or by the legal adviser, (8) except the protection
be waived,' save (7); literally, none of thern is within (7)
since the disclosure [*922] is not soupght to be
compelled frum the client or the lawyer. Yet § 2301 of
Wigmore would clearly recognize the privilege in the
first case and the Govemment goes along to that extent;
§ 2301 would also recognize the privilege in the second
case and § 2311 in the third unless the circumstances
negated confidentiality, We find no valid policy reason
for a different result in the fourth ¢asc, and we do not
read Wigmore as thinking there is. Laymen consulting
lawyers should not be expected to anticipate niceties
perceptible only to judges -- and not even to all of them,

This analogy of the client speaking a foreign
language is by no means irelevant to the appeal at hand.
Accountityg [**10] concepts are a foreign language to
some lawyers in almost all cases, and to almost all
lawyers in some cases. Hence the presence of an
accountant, whether hired by the lawycr or by the clicnt,
while the client is relating a complicated tax story to the
lawyer, ought not destroy the privilege, any more than
would that of the linguist in the second or third variations
of the foreign language theme discussed above; the
presence of the accountant is necessary, or at least highly
nseful, for the effactive consultation between the client
and the lawyer which the privilege is designed to permit.
n3 By the same token, if the lawyer has directed the
client, either in the specific case or generally, to tell his
story in the first instance to an accountant engaged by the
lawyer, who is then to interpret it so that the lawyer may
better give legal advice, communications by the client
reasonably related to that purpose ought fall within the
privilege; there ¢an be no more virtue in requiring the
lawyer 10 sit by while the client pursues these possibly
tedious preliminary conversations with the accountant
than in insisting on the lawyer's physical presence whilc
the cliant dictates a statement [**11] to the lawyer's
secretary or In interviewed by a clerk not yet admitted to
practice. 'What is vital to the privilege is that the
communication be made in confidence for the purpose of
obtaining legal advice from the lawyer. Tf what is sought
is not legal advice but only accounting service, as in
Olsndar v, United States, 210 F.2d 795, 805-806 (9 Cir.
1954), see Reisman v. Caplin, 61-2 US.T.C. P9673

between a case where the ¢lient communicates firet to his
own accourttant (no privilege as to such communications,
even though he later consults his lawyer on the same
matter, Gariepy v. Uniled States, 189 F.2d 459, 463 (6
Cir. 1951)), n4 and others, where the client in the first
instange consults a lawyer who retains an accountant as a
listening post, or consults the lawyer with his own
accounitant present. But that is the inevitable
consequence of having to reconcile thc absence of &
privilege for accountants and the effective operation of
the privilege of client and lawyer under conditions where
the lawyer needs outside [**12] help. We realize also
that the line we have drawn will not be so casy to apply
as the simpler positions urged on us by the parties -- the
district judges [*923] will scarcely be able to leave the
decision of such cases to computers; but the distinction
has t6 be made if the privilege is neither to be unduly
expanded nor to become a trap. n3

1L

The application of these principles here is more
difficult than it ought be in future cases, because the
extromo positions taken both by appellanlt and by the
Government, the latter's being shared by the judge,
resulted in a record that does not tell us how Hopps came
to be communicating with Kovel rather than with
Kamerman. The Government says the burden of
establishing the privilege was on Kovel and, since he did
not prove all the facts essential to it even on our view,
the sentence must stand. Kovel rejoins that the
Gouvernment always has the burden of showing a
criminal defendant's guilt and, since the proof does not
negate the possible existence of a privilege, the sentence
roust fall.

We follow the Government's argument at least to
this extent; If we were here dealing with a trial at which
a claim of privilege like Kovel's [**13] had been
overruled and the witness had answered, we should not
reverse, since ' 'the burden is on the objector to show that
the relation' giving rise to the privilege existed.
Woodrum v. Price, 104 W.Va. 382, 389, 140 S.E. 346,
349 (1927). Om the other hand, appellant is right that, in
a prosecution for criminal contempt, the ultimate burden
of persuasion on the issue of privilege remains the
Government's, see Michaelson v. United States, 266 U5,
42, 60, 45 8.Ct. 18, 69 L.Ed. 162 (1929); United Stales v.
Fleischman, 339 U.S, 349, 70 5.C1. 739, 94 I.LEd 906
(1930); United States v. Patterson, 219 F.2d 659 (2 Cir.
1955); e.g., if Kamerman had testified he had 1old Hopps
preliminarily to discuss with Kovel the transactions
Kovel declined to disclose, and the Govemment
challenged this testimony, it would have had the burden
of convincing the judge on the facts, The burden that the
Government's proof did shift to Kovel was that of going

{2861);-or if the advice sought is the accountant's ather
than the lawyer's, no privilege exists. Wa recognize this
draws what may seem to somc a rather arbitrary line

forward with evidence supporting the claim of privilege,
United States v. Flelschman, supra. Kovel did not
discharge that burden, on our view of the law; he claims
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he was relieved of any need of doing so since the course
of the procecdings had made it [**14] apparent that no
evidence he could have submitted would have influenced
the district judge and the law does not require the ritual
performance of a useless act, citing United States v.
Zwillman, 108 F.2d 802 (2 Cir. 1940). However, the
needs of the appellate court also must be considered; in
order to preserve Kovel's position on appeal counsel
should have proffered the necessary evidence and, if the
Jjudge would not receive it, should have made an offer of
proof, along the lines prescribed in civil cases by
F R.Civ.Proc. 43(c), 28 U.K.C. Without this we are left
in the dark whether a remand will serve any purpose;
although the Zwillman opinion dispensed with a formal
offer, 108 F.2d p. 804, the record there afforded more
assurance that the evidence the judge had refused to
consider might sustain the privilege than we have here
with fespect to evidence not mentioned before the judge,
whetheér or not it exists in other grand jury minutes.
However, the uncertainty as to the applicable legal
principle, the fixed view of the judge, and the haste with
which the proceedings were here conducted because of
the prospective running of the statute of limitations,
extettuate atthough they do not [**15] altogether excuse
the failure of Kovel's counsel to make a proper offer of
proof; and a remand for determination of a few simple
facts by the judge will not be burdensome. With
petitioner's liberty at stake, we believe that the proper
course, 28 US.C.' § 2106.

A fmal point requires consideration, namely, the
Government's contention that the question appellant
declined to answer was dcsigned to provide the [*924]
very factual basis which, on our view, was needed to
determine whether the privilege existed. On one reading
it was exactly that, If the judge had so explained the
question, Kovel would have been bound to angwer it to
him; a witness claiming the attorney-client privilege may
not refuse to disclose to the judge the circumstances into
which the judge must inquire in order to rule on the
claim, People’s Bank of Byffalo v. Brown, 112 F, 652 (3
Cir. 1903); Steiner v. United States, 134 F.2d 931, 935
(3 Cir. 1943); Schwimmer v. United States, 232 F.2d
855, 864 (8 Cir.), cert. denied, 352 U8, 833, 77 S.Ct. 48,
] LEd2d 52 (1956). However, the question was
susceptible of other meanings; Kovel could well have
understood it as ¢alling for an answer relating 1o the
substance [**16] of what Hopps had told him, a
substance that might have included admissions whose
disclosure would be seriously damaging. On the
previous day the direction to answer this question had
been linked with two others relating to substance and,
Jjust prior to the critical refusal, the Assistant had made it
plain thet still other questions might come, Although not
enhrely clear, it seems that the 'purpose’ of Hopps in

-may have been stated in a letter. If

so, Kovel would doubtless have been thinking of

whatever the letter said and we do not know what that

was; yet the idea of allowing the judge preliminarily to
examine the letter was not advanced by anyone,
Moreover, the proper practice is for the judge to conduct
his preliminary inquiry into the existence of the privilage
with the jury excused, see Steiner v. United States, supra,
134 F.2d at 934-935; here the question was asked with
the jury present. Kovel's understanding of the question
also may be explored on the remand -- although, in view
of what we have been compelled (o say on the subject,
perhaps without too much practical effect.

The judgment is vacated and the cause remanded for
further proceedings consistent [**17] with this opinion.

nl. 'An attorney or counselor at law shall not
disclose, or be allowed to disclosc, a
communication, made by his elient to him, or his
advice given thereon, in the course of his
professional employment, nor shall any clerk,
stenographer or or other person employed by
such antorney or counselor *** disclose, or be
allowed to disclose, any such communication or
advice.'

n2. N.Y.Civil Practice Act, § 353, is a
Iegislative recognition of this principle. We
doubt the applicability of the New York statute in
a Federal grand jury proceeding; plainly, under
F.R.Crim.Proc. 26, 18 U.S.C,, it would not be
applicable in a Federal criminal trial and we
cannot believe the framers of the Criminal Rules
intended state law to apply in the former case
when it would not in the latter. However,
decision of the issue i3 ynnecessary, for there is
nothing to indicate the New York legislature
intended to do more than enact the principles of
the common law.

n3. To such extent as the language in
Himmelfarb v. United States, 175 F.2d 924, 939
(9 Cir. 1949), may be contra, we must
respectfully disagree. The amicus curize brief
suggests the actual decision in Himmelfarb may
be supported because the record there shows the
information had been given by the ¢licnt for the
precise purpose of transmission to a special agent
of the Internal Revenue Service and had in fact
been so transmifted pursuant to the client's
authorization; if that be so, the necessary element
of confidentiality was lacking. [**18]

nd, We do not deal in this opinion with the
question under what circumstances, if any, such
communications could be deemed privileged on
the basis that they were being made to the

—--accountant as-the-client's-agent for the purpose of ——

subsequent communication by the accountant to
the lawyer; communications by the client's agent
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Mfz. Co. v. Haberman Mfg. Co., 87 F, 563 generally with the above analysis.
(C.C.3.D.N.Y., 1898).

ns. City & Counly of San Francisce v.
Superior Court, ete., 37 Cal.2d 227, 231 P.2d 26,
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OPINION:

[*426] [**414] By special action, petitioners
challenge an order of the trial court which required
production of statements and reports. There being no
remedy by appeal and the issues raised in this special
action heing sufficiently important to justify review,
Jolly v. Superior Court of Pinal County, 112 Ariz. 186,
188, 340 F.2d 638, 660 (1973); Zimmerman v. Superior
Court, 98 Ariz. 83, 87, 402 P.2d 212, 213 (1963), we
accepted jurisdiction pursuant to Ariz. Const. att. 6, §
5(4).

Maricopa County against the petitioners hete, Longs
Drug Stores and sevemul of its employees (Longs).
Sorman alleged he was wrongfully discharged from his
employment with [***2] Longs and sought damages for
wrongful termination of the cmployment contract.

The incomplete record before us indicates that
immediately after Sorman was terminated, he retained
the services of counsel. Longs leamned of this and one of
its executive employees requested Longs' house counsel,
Barker, to gather the facts and render legal advice.
Assuming that litigation was possible, if not probable,
Barker pathered some information with regard to the
nature of the claim, discussed the matter with Sorman's
counsel, and then requested that representatives of
Farmers Insurance Group (Farmers) undertake an
investigation of the circumstances surrounding Sorman's
termination. An employce of Farmers undertock an
investigation which included discussions with Longs'
employees, taking recorded statements made by Longs'
employees and “reviewing those statements with such
employees.” Reports and copies of the statements were
then provided to Barker and reviewed by him as part of
his evaluation of the case and, presumably, formed the
basis for whatever legal advice he may have rendered 1o
Longs.

The investigator ook the statements in May of 1982.
Sorman later requested production of the statements
[***3] and reports pursuaat to Ariz.R.Civ.P. 34. n]l On
August 2, 1982, Longs rcsponded, refusing to produce
the statements or reports on the grounds of the
“"attorney/client and work product privileges." Sorman
then moved under Rule 37 for an order requining Longs
to produce the following:

Any and all reports written by independent investigators

William A. Sorman (Sorman) and Toria Vanee
Sorman brought an action in the Superior Court of

included T wotT limited t0 George Columbo [the
Farmers claims investigator] which describe or in any
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way relate to plaintiff Wiliam Sorman and/or his
termination from Longs.

By minute entry order dated October 1, 1982, the trial
¢ourt granted Sorman’s motion. Longs then filed this
special action, claiming that the order requiring them to
produce the witmesses' statements and investipative
reports was arbitrary, capricions and am abuse of
discretion. We find that on the facts of this case the
breadth of the trial court's order exceeded the limits set
by Rule 26(b)(3).

nl The Arizona Rules of Civil Procedure
will hereinafter be referred to as Rule ___.

THE [***4] ATTORNEY-CLIENT PRIVILEGE

Longs claims that the reports made by Columbo and
staternemts taken by him are [*427] [**415] immune
from discovery under the attorneyclient privilege.
AR.S. § 12-2234. This argument rests upon a two-3tep
analysis. First, Longs claims that Columbo was an agent
of its attorney, Barker. Thus, any communications
received by the investigator from Barker's "client” were
privileged. Second, based upon the recent United States
Supreme Court decision in Upjokn Co. v. United Siates,
449 U.S. 383, 101 8.Ct, 677, 66 L.Ed 2d 584 (1981), n2
Longs claims the communications made by Longs'
lowet-level employees to the investigator were
cotnmunications from the "clicnt" and were protected by
the privilege.

n2 The Court in Upjohn held that
communications made by lower-level Upjohn
employees to counsel for Upjohn at the direction
of cotporate superiors of the company, in order
for the counsel to provide legal advice to the
company, were protected against compelled
disciosure by the attorney-client privilege, Jd
449 US. a1 394, 16 5.Ct. ar 685. The Court
rejected the "control group” test which applied
the privilege only to communications directed to
the lawyer from those corporate cmployees who
wounld be part of the group which would control
implementation of the lawyer's advice or
instructions. Id ar 396, 101 S.Ct. o 686,

[#i#s]

Addressing the first prong of this argument, we
recognize that some courts have extended the privilege o
commuuications relayed from client to attorney through
the latter's

investigators, Sec United States v. Kovel, 296 F.2d 9183,
920-23 (2d Cir.1961); American National Watermattress

agents and  intermediaries, including

Corp. v. Manville, 642 P.24 1330, 1333-34 (Alaska
1982); City and County of San Francisco v. Superior
Cuurl, 37 Cal2d 227, 234-38, 231 P.2d 26, 29-32
(1951); 1 M. Udall & J. Livermore, Arizona Practice,
Law of Evidence § 74, at 140-41 (2d ed. 1982). Even
assuming, without deciding, that we were to adopt this
reasoning, we do not agree that the Farmers investigator
was an agent of Barker to the extent that the atforney-
client privilege is applicable.

We have previously held that statements taken from
an insured by insurance investigators working on a case
in anticipation of litigation are not communications to
counsel and are not within the attomeyeclient privilege.
Butler v. Doyle, 112 Ariz. 522, 525, 544 P.2d 204, 207
(1973); see also State Farm Insurance Company V.
Raberts, 97 Ariz, 169, 175, 398 P.2d 671, 674 (1945).
Longs attempts [***6] to distinguish Butler on the
grounds that the record in this case docs not indicate that
Farmers was investigating the claim because of any
interest of its own as insurer, but was doing so only at the
request of Barker. This is true; however, the record also
fails to provide any imformation at all with respect to the
reagon for Farmers' involvement. Longs argues that on
thie record the trial court was bound to assume that
Farmers had "lent” its claims investigator to Longs for
the purpose of making this investigation, and that
Farmers was not involved in the case as an insurer. We
do not belicve the trial judge is required to indulge in
assumptions so contrary to common experience. Iff
Columbo had been lent to Longs so that his services
were petformed only for Longs and it was wark in which
Farmers had necither interest nor right, then it was
incumbent upon Longs to make a specific record on that
point. n3 Having failed to do so, Longs [*428] [**416]
failed in its burden of cstablishing that the material in
question fell within the attorney-client privilege. The
trial court was correct in concluding that the rule of
Butler v. Doyle was applicable and that the material
[***7] was not within the attorney-client privilege,

n3 It is common knowledge that insurance
vompanies perform investigations on claims for
which they provide coverage or on which thay
may have some risk or exposure of coverage. In
such situations, the results of their investigation,
including the statements which they may take
from the insured, are not within the privilege.
Butler v. Doyls, supra. Whilc it is certainly
possible that Farmers might lend its investigator
to Longs in a cage in which Farmers had no
iiterest as an insurer, so that the Farmers
employee was aclually acting as an employce of
Longs and an agent of its house counsel, the

~affidavits supporting Longs motion in the court
below fall far short of establishing such an
vnusual situation, The affidavit of Barker, the
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house counsel, states that be “requested” Farmers'
representative to "undertake an investigation of
Mr. Sorman's termination in anticipation of
possible litigation ...." The affidavit further states
that the investigation “undertaken at my direction
included” various activitics and that the results of
the investigation and the statements taken by the
investigator "have been provided to me for my
review in anticipation of litigation ... as well as
the formation of legal advise [sic] to Longs." No
other explanation was given of the relationship
between Longs and Farmers. On this record, the
trial court was not compelled to assume that the
Farmers claims investigator was acting solely as
an investigatar for Longs' house counsel and that
the matter was one in which Farmers had no
congern whatsoever,

[***8]

Having concluded that the investigator was not
acting solely as an agent of the attorney, we need not
reach the second issue concerning the applicability of the
Upjohn decision to these facts.

TRIAL PREPARATION MATERIAL

Longs next asserts that the statements and reports
were made and obtained in anticipation of litigation and
are therefore immune from discovery under the "work
product privilege.”

We note at the outset that the concept of "work
product" immunity was never a "privilege” in American
jurisprudence as it was in England. Hickman v. Taylor,
329 US 495, 509-10. 67 S.Ct. 383, 393, 9] LEd 45!
(1947). The Court in Hickman recognized, however, "the
general policy against invading the privacy of am
atlorney's course of preparation” that is "so essential to
an orderly working of our system of legal procedure.” /4
al 512, 67 8.Ct, at 394. In order to effectuate this policy
and provide prolection to material such as witness
statements 1aken during the course of an attomey's
preparation, the Court stated that it was incumbent on the
party seeking discovery of "relevant and non-privileged
facts" in the other party's possession o “establish
adequate reasons [***9] to justify production.” nd I ar
511-12, 87 8.C1. at 304,

n4 When Hickman was decided, Rulo 34
required a showing of "good cause” in order to
obtain an order requiring another party to produce
documents. This language was construed by the
Hickman court as implicitly requiring a showing
of necessity by the moving parly before such

e ~— materials would be discoverable. 72 at 512, 67

8.C1 at 394,

The Court afforded more protection, however, to
materials which reflect the attorney's mental impressions
or opinions about a case. The Court reasoned that:

Were such materials open ta opposing counsel on mere
demand, much of what is now put down in writing would
remain wnwritten. An attorney's thoughts, heretofore
inviolate, would not be his own. Incfficiency, unfaimess
and sharp practices wounld inevitably develop in the
giving of legal advice and in the preparation of ¢cases for
wial. The effect on the legal profession would be
demoralizing. And the interests of the clients and the
canse [***#10] of justice would be poorly served,

Id at 511, 67 8.Ct. at 393-94.

Arizona practice has always conformed to the
Hickman rule on the question of discovery of an
attorney's trial preparation materials. See Zimmerman v.
Superior Court, 98 Ariz. 85, 402 P.2d 212 (1965),; Dean
v. Superior Court, 84 Ariz, 104, 324 P.2d 764 (1958).

The protection for trial preparation materials was
reformulated in the revision of the discovery rules in
1970. In pertinent part, Rule 26(b)(3) now provides:

Subject to the provisions of subdivision (b)(4) of this
rule, a party may obtain discovery of documents and
tangible things otherwise discoverable under subdivision
()(1) of this rule and prepared in anticipation of
litigation or for trial by or for another party or by or for
that other party's representative (including his attorney,
consultant, surety, indemnitor, insurer, or agent) only
upon a showing that the party seeking discovery has
substantial need of the materials in the proparation of his
cas¢ and that he is unable without undue hardship to
obtain the substantial equivalent of the materials by other
mcans. In ordering discovery of such materials when the
required [***11) showing has been made, the ¢court shall
protect against disclosure of the menial impressions,
conclusions, apinions, or legal theorics of an altomney ot
other representative of a party concemning the lhigation,

[*429] [**417] The 1970 revisions eliminated the
"good cause” language as a predicate to production under
Rule 34. With respect to trial preparation materials, Rule
26(b)(3) substituted as a requirement a showing of both a
"substantial meed” for the materials and an inability
"without wndue hardship” fo ohtain the substantial
equivalent of the materials by other means, As indicated
by the Siate Bar Commitiee's Notes to the 1970
amendments, the reformulation was not intended to
materially change the previous standard applied to the
production of trial preparation materials under the old

""" —rule-n5-fnaddition, trial preparation materials prepared

by a party's representative are within the protection of the
Rule. As the language of the Rule indicates, this would
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include a party's insurer. Butler v. Dovle, 112 Ariz. at
524, 544 P.2d at 206.

n5 The standards of the [new] Rule
[26(b)(3)] are very much in accord with Deun v.
Superior Court, 84 Ariz. 104, 113, 324 P.2d 764
(1958) ... As in Zimmerman v. Superior Couri,
98 Ariz. 85, 402 P.2d 212 (1965, the Rule, while
it gives strong protection to work product, does
not extend the quality of absolute protection
beyond the "mental impressions, conclusions,
apinions or legal theories” of the person who is
entitled to this protection.

State Bar Committee Note.

[lk!tlllzl

It is clear, therefore, that the statements and reports
in this case are frial preparation materials which fall

within the protection of Rule 26(b)(3). Hickman v.
Taylor, supra; Dean v. Suparior Court, supra.

With this in mind, we tum now to cansideration of
that portion of the frial court's order which required
production of the statements taken from the witnesses.
The standard of review is whether the trial court abused
its discretion in determining that the requirements of
Rule 26(b)3) had been met. Cf. Watts v. Superior
Court, 87 Ariz. 1, 4, 347 P.2d 565, 566-67 (1259).

Ordinarily, if witnesses are available and can be
interviewed by a party, there will be no grounds upon
which to order production of the statements taken by the
opposition. Dean v. Superior Court, 84 Arviz. at 113, 324
P.2d gt 770, If, however, pood cause is shown that the
statements are sought to impeach or determine the
credibility of the witnesses, or there is a sufficient
showing of the unavailability, hostility or problems of
recollection of the witnesses, then the court may order
the production of the statements. See Hickman v. Taylor,
329 US. at 511, 67 SCt at 394; Dean v. Superior
[**¥13] Court, 84 Ariz. at 113, 324 P.2d ot 770; 8 C.
Wright & A, Miller, Federal Practice and Procedure §
2025 (1970). Similarly, the trial court may order
production upon a showing, that the statements contain
admissions or are unique because they were taken soon
after the event, Butler v. Dayle, 112 Ariz. at 524, 544
P.2d at 206.

In this case, Sorman alleges that the statements may
contain admissions helpful to the case, Sorman also
claims that Barker had instructed Sorman's attorney not
to interview any Longs employees except in Barker's
presence. Under these circumstances, Sorman arpues

The trial court could have determined that witnesses who
are employees of the defendant might not be as
forthcoming to the plaintiff as ordinary witnesses and
that interviews in the presence of defense counsel would
not be very useful or informative, Defendant argues that
plaintiffs chose to do nothing, let the defense do all the
work, and are now alttempting to gain the benefits of
defendant's preparation. While the record would support
a finding to this offect and a consequent [***14] refusal
to order production, the trial court apparently rejected
that contention by ordering production of the statements.
On these facts, it was within its discretion to do so.

Given the above factors and Sorman's sudden
termination without notice or previous warning, we hold
that the wial court did not abuse its discretion in ity
determination that Sorman had a substantial need for the
statements and was unable without undue hardship to
obtain the substantial equivalent by other means.

[*430} [**418) We have much more difficulty,
however, with the portion of the order which would
compe] production of the reports written by investigators
"ineluded but not limited to0 George Columbe which
describe or in any way relate to ... Sorman and/or his
termination from Longs." As noted earlier in this
opinion, Rule 26{b)(3) expressly extends the protection
afforded trial preparation material to material prepared
by a pary's represemtatives, including attorneys and
insurers.

From our review of the record, it appears that the
reports made by the investigator contained summaries of
his interviews with Longs' employees and contained his
subjective views and interpretations of the [*#*15] facts
he collected. While trial preparation materials such as
statements from wilnesses may be disclosed upon a
showing of substantial need and undue hardship,
materials which reveal the attomey's mental processes
are entitled to special protection. Scc Upjohn Ca. v.
United States, 449 U.S. ai 400, 101 5.Ct a 638;
Hickman v. Taylor, 329 U.S. at 512-]3, 67 5.Ct. ar 394-
95. As we stated in Dean:

[S]tatements of progpective witnesses, whether obtained
by counsel in preparation for trial or by other persons,
should be disclosed upon a showing of good canse ...
u[6] In construing this precise point we do not in any
manner moan to iofer that the work preduct of the
attorney prepared in anticipation of litipation which
concerns memoranda, briefs and writings prepared by
counsel for his own use, as well as related wrilings which
reflect an attormey's mental impressions, conclusions,
opinions or legal theories, are subject to discovery upon
a showing of good cause. It is immaterial whether the

that it would be impossible to obtain the substantial
equivalent of the statements procured by the investigator.

immun Wwﬁtﬁ_agﬁmtinvadm&rﬁm—pﬂmy—ofn— e e

attorney's course of preparation for trial is based upon
privilege or public policy as we think the meed for
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itmmunity [**%16] is so well recognized that it is n7 Some <¢ourts have held that wilhoui

essential to an orderly working of our system of legal
procedure.

Dean v. Superior Court, 84 Ariz. at 111, 324 P.2d at 769.
The different treatment given to trial preparation material
which rveflects the attorney's mental impressions,
conclusions, opitions and theories is now explicitly
recognized in the rules. Rule 26(b)(3) now provides thal
in ordering production of trial preparation material "the
court shall protect agzinst disclosure of the mental
impressions, conclusions, opinions or legal theories of an
attorney or other representative of a party concermning the
litigation.” (Emphasis supplied.) Thus, memoranda or
reports which contain a mix of factual information and
information containing a lawyer's thoughts and
conclusions may be produced if the trial court is able to
protect against the disclosure of the lawyer's impressions,
conclusions, opinions or theories. Duplan Corp. v.
Moulinage et Retorderie de Chavanuz, 509 F.2d 730,
736-37 (4th Cir. 1974); 8 C. Wright & A. Miller, supra §
2026, at 231-32; cf, Jolly v. Superior Court of Pinal
County, 112 Ariz. a1 192, 540 P 2d at 664. Where the
matetial being sought, however, ([***17] contains
nothing but impressions, theories and the like, there will
ardinarily not be grounds for production. » re Grand
Jury Investigation, 599 F.2d 1224, 1231 (3d Cir.1979).
n7

n6 Now, upon a showing of substantial need
and inability to duplicate.

exception this type of trial preparation material is
immune from discovery, Duplan Corp. v,
Moulinage et Retorderie de Chavanoz, supra; In
re Grand Jury Proceedings, 473 F.2d 840 (8th
Cir.1973). We do not decide that issue in this
case.

In the case at bench, the record falls far short of
providing support for an order requiring production of
any portion of the reporis, The names of witnesses were
available through interrogatories and their statements
have been ordered produced. The plaintiffs can draw
their own concluzions and legal theories from this
material without invading the privacy of the preparation
of petitioner's attorney or those working for or with him,
including the insurer.

Accordingly, we hold [***18] that the portion of
the trial court's order requiring production [*43]]
[**419] of the investigators’ reports was contrary to
settled law and was an abuse of discretion. Gramt v,
Arizona Public Service Co., 133 Ariz. 434, 652 P.2d 507
(1982).

The prayer for relief is granted in part. That portion
of the discovery order which requires production of the
investigators' reports is vacated, and the case is remanded
for further procecdings.
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OPINIONBY:
FISHER

OFPINION:

[*637] DECISION AND ORDER

KENNETH R. FISHER, UNITED STATES
MAGISTRATE

This is a ¢lass action purseant to 42 US.C. § 1981
and § 1983 on behalf of black and hispanic prisoners at
the Eilmira Correctional Facility, Plaintiffs allege
intentional discrimination in the assignment of housing,
in the assignment of programs, and in the administration
of discipling by defendants who are employees of the
New York State Department of Correctional Services at
Elmira Correctional Facility.

Plaintiffs have moved to compel discovery of
several docurnents as follows: (1) all inmate grievances
filed at the Elmira Correctional Facility between January,
1984 and the present, (2) a list of preferred program
assignments refarred to by Richard Cerio in his
December 8, 1987 deposition, (3) all weekly reports of
preferred program assignments at the Elmira facility, (4)
computer printouts from Albany showing all of the work
locations in Elmira and the ethnicity of inmates in those
[**2] locations, and (5) the complete personnel file of
Correction Officer Art Wichtowski, First Officer of the

Cage Floor at Elmira Correctional Facility. Thig motion
has been referred to the Magistrate pursuant to 28 {/.S.C.

§ 636(bX(1)A).

The parties have resolved all but one of these
requests at oral argument of the motion. Lefl for decision
is the motion to compel discovery of computer generated
material, Samples of the printouts have been submitted in
camera, and they fall within two oategorios. The first set
of documents was directed to be prepared in carly 1987,
after this lawsuit began, by Assistant Attorney General
Richard Batrantes, then an asgistant counsel with the
Department of Correctional Services. In response to the
filing of the lawsuit, Barrantcs met with Elmira
Correctional Facility officials and then developed a
computer program -with another unspecified DOCS
employce which generated these documents.

Barrantes describes this process as follows: "The
purpose of these meetings was 10 discuss the present 42
US.C. § 1983 civil rights action, relevant case law and
the data, to wit: statistical analysis, deponent ¢considered
necessary in preparation of a defense to this [**3]
action.,” (Barrantes supplemental affidavit, at para. 8).
The unnamed DOCS employee “transmitted” printouts in
this first category directly to Barrantes. Included in these
documents are a “statistical analysis" of the disparity in
Jjob assignments hy ethnicity and “raw data pertaining to
the ethnic distribution of inmates in preferred
assignments" (Barrantes supplemental affidavit, at para.
10).

For awhile, these same printonts were also sent to
officials at Elmira because the “raw data facilitated the
preparation of ... ethnic distribution reporls ... by
Richard Cerio at Elmira Correctional Facility."
(Barrantes supplemental sffidavit, at para. 11), Since
Septetnber of 1985, thesc cthnic breakdown lists lad
been prepared at the facility. The computer material sent
to Elmira was later "modified to exclude, among other
things, the statistical analysis and the programs not
regarded as preferred” (Barrantes supplemental affidavit,



* FROM US WEST LAW DEPARTMENT

(MON) 5. 24" 99 14:%5/8T. 14:14/NC. 4662192457 P T

Page 2

121 F.R.D. 636; 1988 U.8. Dist. LEXIS 9363

at para. 12). Bamrantes admits that the computer
documents in this second category were used by Cerio
for business purposes, but contends that, because “all of
the Information contained i Exhibit B [the second
catagory] ... is derived from the information [**4]
contained inn Exhibit A [the first category] ...., both of
these documents should be considered as work product
and deemed privileged" (Barrantes affidavit at para. 14).

Defendants have consented to discovery of Cerio's
maonthly/weekly ethnic breakdown lists, but they resist
digcovery of the computer generated documents. The
latter differ in that both sets of computer generated
material contain a “"cross-tabulation ... showing the
statistical significance of [*638] any disparily in the
distribution of job assignments by cthnicity.” (Bamrantes
original affidavit at para. 5).

Analysis of defendants' attorney work-product
objection to discovery of these documents begins with an
examination of Fed. R. Civ. P. 26(b)(3), which provides
ag follows:

{A) party may obtain discovery of documents and
tangible things otherwise discoverable under subdivision
()(1) of this rule and prepared in anticipation of
litigation or for trial by or for another party or by or for
that other party's representative ..., only upon a showing
that the party seeking discovery has substantial need of
the materials in the preparation of his vase and that he is
unable without undue hardship to obtain the substantial
equivalent [**5] of the materials by other meams. In
ordering discovery of such matcrials when the required
showing has been made, the court shall protect against
disclosure of the mental impressions, conclusions,
opinionz, or legal theories of an atiorney or other
representative of & party conceming the litigation.

See Hickman v. Taylor, 329 U.S. 495, 91 L. Ed 43], 67
8 Ct 385 (1947).

There can be little doubt that the printouts produced
from a computer program developed by ¢ounsel and
another government employee in response 1o the filing of
this lawsuit are “documents and tangible things ...
prepared in anticipation of litigation or for trial” within
the meaning of Rule 26(b)(3). The documents in the first
categoty are therefore subject to the qualified immunity
provided for in the rule, and plaintiffs do not seriously
dispute this proposition (Supplemental Memorandum, at
4). The issue in this case is whether defendants may
avoid discovery, even in the face of plaintiffs' asserted
showing of substantial need, because an examination of
the printouts would involve “disclosure of the mental
impressions, conclusions, opinions, or legal theories of
an attormey or other representative of a party concerning
the litigation.” [**6] Fed. R. Civ. P. 26(b)(3).

The computer printouts, produced from a program
developed by counsel for this very litigation, contain raw
data not protected by the attorney work product doctrine.
However, the printouts themselves reflect, because of
counsel's participation In developing the computer
program, an attorncy's “selection process [which] itself
represents defense counsel's mental impressions and
legal opinions as to how the evidence in the documents
relates 1o the issues and defenses in the litigation.”
Sporck v. Peil, 759 F.2d 312, 315 (3rd Cir. 1945}, cert.
denicd, 474 U.S. 903, 88 L. Ed 24 230, 106 8. C1. 232
(1985). As stated in Sporck, "We believe that the
selection and compilation of documents by counsel in
this case in preparation for pretrial discovery falls within
the highly-protected category of apinion work product.”
Id, 759 F.2d ar 316, Accord, Shelton v, American
Motors Corporation, 805 F.2d 1323, 1329 (&h Cir.
1986); James Julian, Inc. v. Raytheon Company. 93
FRD. 138, 144 (D. Del 1982); Berkey Photo, Inc. v.
Egstran Kodak Compuny, 74 F.R.D, 613, 616 (S.D.N.Y.
1977).

The Second Circuit has recoghized the selection and
compifation doctrine as a "nasrow exception” [**7) to
the general rule that documents received by lawyers from
their clients, "which would not be protected if they
remained in the clients' hands, would not acquire
protection merely because they were transferred” to the
lawyer. Gould Inc. v. Mitsul Mining & Smelting Co.,
Lid, 825 F.2d 676, 679-80 (2d Cir. 1987). However, the
circuit ocourt held that application of this narmow
exception "depends upon the existence of a real, rather
than speculative, concern that the thought processes of
... counse] in relation to pending or anticipaied litigation
would be exposed." Jd, at 680, In addition, the court
stated that application of the Sporck exception may
depend on the equities of the case, which includes
consideration whether "the files from which documents
have been culled by ... [counsel] were not otherwise
available to .... [the party] or were beyond the reasonable
aceess to [the party]." Id, 825 F.2d at 680.

The discussion of the equities of the case might, at
first glance, suggest a retreat from the nearly “absolute"
protection afforded [*639] mental impression work
product under Fed, R. Cilv. P. 26(b)3). See In re
Murphy, 560 F.2d 326, 336 (8th Cir. 1977); Duplan
[**8] Corporation v, Moulinage et Retorderie de
Chavanaz, 509 F.2d 730, 733-35 (4th Cir. 1974), cert,
denied, 420 U.S. 997, 43 L. Ed 2d 680, 95 §. C1. 1438
(1975). The Supreme Court has made "clear" that mental
impression "work product cannot be disclosed simply on
a showing of substantial need and inability to obtain the
equivalent without undue hardship.” Upjoln Company v.
United States, 449 U.S. 383, 401, 66 I. Ed 2d 584, 10]
S Ct 677 (1981) (reversing a Magistrate's discovery
order upon such a showing). The Court refused,
however, to decide whether mental imnpression "matcrial
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is always protected hy the wotk-product rule,” and
instead simply stated that "a far stronger showing of
pecessily and unavailability by other means" is made
applicable to mental impression work product than is
made applicable to other work product by Fed. R, Civ. P.
26(b)Y(3). Ugjohn Company v. United States, 449 U.S. at
401-02,

The Second Circult has also not decided whether
mental impression work product is always protected. In
In re John Doe Corporation, 675 F.2d 182 (2d Cir.
1982), the Court recognized that Upjohn left the issue
open when it observed that "work-product involving the
mental processes of atterneys need to be divulged, if at
all, [**9] only on a strong showing 'of necessity and
unavailability by other means. 449 U.S. at 402." In re
Jokn Doe Corporation, 675 F.2d at 492. The court stated
that such work product is "entitled to the greatest
protection available under the work-product itununity,”
id, 675 F.2d at 423, and it described the case before it as
"the kind of rare occagion in which an attorney's mental
processes are not immune." Id, 675 F.2d at 492 (wark
product in aid of a criminal scheme) (citing Jn re
Murphy, 560 F.2d t 336 n. 19, which states: "The
delimitations of any rare exceptions to opinion work
product immunity ¢an await future adjudication™).

Accordingly, this court considers the Second
Circuit's slatement in the Gould ¢ase, suggesting that the
equities of whether the matenal is "not otherwise
available" or is "beyond the reasonable access of a
party, as but an application of Upjohn and its prior
decigion in the John Doe Corporation case. Access to
mental impressions, if ever to be permitted, may occur
"only on a strong showing 'of neccssity and
unavailability by other meamns In re John Doe
Corparation, 675 F.2d at 492 (quoting Upjohn).

Without referring [**10] to the Gould case,
plaintiffs contend that "these printouts appear to be the
only documents that contain information about race and
program assignments for all assignments, and not just
those designated by defendants as ‘preferred programs.'
(Supplemental Memorandum, at 4) (emphasis supplied),
Although plaintiffs refer to certain deposition testimony
of CIiff Murphy to sustain this claim, the one page
appended to their supplemental memotandum appears to
refer exclusively to housing assignments. Moreover, the
deposition testimomy of Richard Cerio establishes that
"when program assignments are made, they're also
tecorded in the central office”" (Cerio deposition, at §).
Cerlo testified to "preferred program assignments” (id.)
and a list of "about 30 of them" that he prepared (id., at
8). However, without evidence to the contrary and
because it just makes common sense, the court takes the
above quoted testimony as establishing that all program
assignments are recorded in the cenmmal office,
presumably in a computer data base.

The suggestion repeatedly made by the court during
oral argument, that these records of assignmenis may be
obwined via a properly designed [**11] computer
request, has not been refuted by defendants. Plaintiffs’
speculation that defendants' silence on the issue
forecloses the pussibility of these records’ procurement
asks the court to assume too much. If the computer
program was modified to generate a discrete set of
documents for Cerio (see below), it may clearly be
modifled to generate a printout containing the raw data
plaintiffs [*640] need, i.e., a printout showing all of the
wark locations at Elmira and the ethnicity of inmates in
those locations. A request for raw infonnation in
computer banks is proper and the information is
obtainable under the discovery mles. Daewoo
Electronies Company, Ltd, v. United States, 650 F. Supp.
1003, 1006 (CI1T. 1986); Bills v. Kennecott
Carporation, 108 F.RD. 459, 461-62 (D. Utah 1083);
National Union Electric Corporation v. Matsushiia
Electric Indusirial Co., Lid., 494 F. Supp. 1257, 1260-62
(E.D. Pa. 1980).

Therefore, with respect to the first category of
computer printouts, it is appropriate to apply the Sporck
doctrine to this case. There can be little question on this
record, which establishes that then assistant counsel
Barrantes participated in the design of the computer
[**12) program generating this material in connection
specifically with preparing a defense to this lawsuit, that
disclosure of the first set of documents would violate the
Hickman v. Taylor doctrine and Fed. R. Civ. P. 26(b)(3).
Gould Inc. v, Mitsui Mining and Smelting Co., Lid,, 825
F.2d ai 680; Sporck v. Peil, 759 F.2d at 315-17. As to
these documents the motion to compel is denied, and the
cross-motion for a protective order is granted,

The second calegory of computer generated
materials prescnts a more difficult problem. As a
preliminary maner, the fact that documents in the first
category were, Tor a briefl time, forwarded to Richard
Cerio at the facility for assistance in preparing the
monthly/weekly breakdown reports does not deprive
them of their character under the rule as attorney work
product. Simply delivering attomey work product
revealing counsel's mental processes to a governmental
client’s subordinate employees is a  fortuitous
circumstance in the work product analysis unless such
delivery "has substantially increased the opportunities for
potential adversarics Lo obtain the information.” 8 Wright
& Miller, Federal Practice and Procedure § 2024 p. 210
(1970). [**13] See Transamerica Computer Company,
Inc. v, International Business Machines Corperation,
373 F.2d 646, 647 n.1 (9th Cir. 1978) (Waterman, 1.). As
stated in In re Doe, 662 F.2d 1073 (4th Cir. 1981), cert.
denied, 455 UJS. 1000, 71 L. Ed. 2d 867, 102 8. Ct. 1632
(1982), "the forfeiture or waiver must be cousistent with
a conscious disregard of the advantage that is otherwise
protecied by the work product rule,” Id, 662 F.2d at
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1073.

Disclosure to a person with am interest common to that of
the attormey or the client normally is not inconsistent
with an intent to invoke the work product doctrine's
protection and would not amount to such a waiver.
However, when an attorney freely and voluntarily
discloses the contents of otherwise protected work
product Lo someone with interests adverse to his or those
of the client, knowingly incrensing the possibility that an
opponent will obtain and use the material, he may be
deemed to have waived work product protection.

Id, 662 F.2d et 1081. See In Re Grand Jury Subpoenas
Dated December 18, 1981, 561 F. Supp. 1247, 1257
(ED.NY. 1982); 4 Moore's Federal Practice para.
26.64[4] (2d ed. 1984).

Because the disclosure here was to a DOCS
employes and there [**14] is no reason to believe that
delivery of the work product to Cerio was "deliberately
employed to prepare — and thus, very possibly, to
influence and chape -- testimony, with the anticipation
that these efforts should remain forever unknowable and
undiscoverable" Berkey Photo, Inc. v. Easiman Kodak
Compemy, 74 F.RD. a 616 or to ‘interlac[e]"
discoverable fact "with care work product” Bagosian v.
Gulf Qll Corporation, 738 F.2d 587, 395 (3rd Cir.
1984), there is no waiver of the work product immunity
for those few documents in the first category which were
delivered to Cerio. Disclosurs (0 Cerio was made for the
sole purpose of "facilitating” his preparation of the
monthly/weekly ethnic breakdown reports which
defendants have now turned over to plaintiffs while
steadfastly maintaining the confidentiality of the
computer material itself. United Siates v. Gulf Qil
Corporation, 760 F.2d 292, 295-96 (Em. App. 1983).

[*641] After an initial period when the printouts
sent to Barrantes were forwarded to Cetio at Elmira, the
central office modified the format sent to Cerio, This
second category of documents was not sent to Rarrantes;
indeed Barrantes has only second hand information
[**#15] concerning how the program was modified
(Barrantes supplemental affidavit at para. 12 is based on
"information and belief*). Barrantes does not specify
who made the modification or for what purposc, but he
admits that the second categoty of printouts are
“presently wansmitted to the Elmira Correctional
Facility” (Barrantes supplemental affidavit, at para, 13).

That the computer printouts it the second category
were prepared for Cerio's use in the preparation of his
monthly/weekly ethnic breakdown reporis concerning
preferred job assignments is 4 critical fact, because the
monthly/weekly breakdown reports were not prepared in
anticipation of litigation, As Barrantes stated in his
original affidavit, they "were being prepared on a

monthly bagis gince Septomber, 1985," well before
initiation of the lawsuit (Barrantes affidavit at para. 4).
And as defendant Donald McLaughlin testified at a
deposition, these reports were conceived as part of a
program developed at Elmira which responded to inmate
administrative  grievances  conceming  program
assipnments. Apparently, at Elmira, the inmates have
formed an Inmate Liaison Committee and in 1985 this
committee "brought up" the "possibility” [**16) of "an
ethnic disproportion of inmates into various good jobs”
(McLaughlin deposition at 53). Elmira officials assured
the Inmatec Liaison Committee that "we will now
confinually monitor that" (id,, at $4) and McLaughlin
otdered a monthly report for the purpose (id., at 55, 58).
McLaughlin testified that this reporting process was
ordered by him "long before the suit came down" (id., at
55). Defendant Miles indeed confirmed that the
breakdowns "were first prepared an or ahout September,
1985 to assist in a review of facilities program
assignment policies." (Miles affidavit at para. 5).

Cerio "looked at" the momthly/weekly reports as
they came in, "and balance[d] ... [them] against our
ethnicity percentages." (Deposition of Cerio, at 6). Cerio
then referred the data, or his interpretation of it, to "the
program committee” headed by defendant MeLaughlin
with appropriate recommendations concemning any
disparity. According to Barrantes, the process of
examination intensified when the lawsuit was filed (e.g.,
by preparation of weekly reports), bur this basic scenario
had been in place several months before the lawsult
¢commenced or even was envisioned by defendants
(McLaughlin [**17] deposition, at 55, lings 15-23).

The generally accepted test of whether a document
falls within the work product doctrine was set forth in
United States v. Gulf Qil Corporation, 760 F.2d at 296:

Our inquiry should be to dctermine the “primary
motivating purpose behind the creation of the
document.” Sec United States v. Davis, 636 F.2d 1028,
1040 (3:th Cir. 1987). If the primary motivating purpose
behind the creation of the document is not to assist in
pending or impending litigation, then a finding that the
document enjoys work product immunity is ot
mandated.

See also, United States v. El Paso Company, 682 F.2d
330, 542-43 (5th Cir. 1982), cert. denied, 466 U.S. 944,
80 L. Ed 2d 473, 104 5 Ct. 1927 (1984); Colton v.
United States, 306 F.2d 633, 639-40 (2d Cir. 1962), cert.
denied, 371 U.S, 951, 9 L. Ed 24 499, 83 8. Ct 505
(7963), The court finds that Cerio's original preparation
of the monthly/weekly reports was in the ordinary course
of the business of the Elmira Cotrectional Facility to
facilitate inmate relationships with DOCS officials by
prompt response to administrative inmate complaints.
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Defendants' have offered no reason to suppose that
Cerio's preparation of the weekly/monthly reports is now
any less [**18] related to the admitted business purpose
for their creation simply because of the institution of this
lawsuit. In this case, the computer printouts in the second
category which assisted Cerio in this endeavor are, upon
the court's in camera examination, see Gouwld inc. v,
Mitsui Mining & Smelting [*642] Co., Inc., 825 F.2d at
680, wholly different in formn and somewhat different in
content from the printouts in the first category sent to
Barrautes. While there is ample reason to assume thai the
second category printouts used by Cerio are now
prepared with the pending litigation in mind, the primary
motivation for their creation concerns the on-going effort
In the normal course of business at Elmira, begun well

-prior to litigation and not in conternplation of it, to
appropriately 1cspond w inmate grievances presented
through the Inmate Liaison Committee. The nature of
these second category printouts thus preclude any work
product dootrine protection. Mercy v. Caunty of Suffolk,
93 F.R.D, 520, 522 (EDN.Y, 1982},

Finally, confraty to defendants' contention, the
derivation of the second category printouts from the first
category documents sent to Barrantes is not controlling,
especially [**19] in view of the lack of any specific
showing that these quite different documents would
reveal Barrantes' mental impressions. The facus of the
court's inquiry is instead on the "primary motivating”

force behind the creation of the documents. It is clear
that the primary impetus for the first category documents
was the litigation Barrantes faced. It is equally clear that
the creation of the second categary printouts was for the
dominant purpose of assisting Cerio in the normal eourse
of a well established and commendable pattem of
business at Elmira Cotrectional Facility to respond to
inmate complaints,

CONCLUSION

The motion to compel discovery of the computer
matcrial sent to assistant counse! Barrantes is denied, and
a protective order is hereby granted as to it. The motion
o compel discovery of the computer material of the
second category sent to Richard Ccrio is granted as
indicated herein,

The foregoing constitutes a decision and order
pursuant to 28 US.C. § 636(b)(1)(A). The parties should
be on notice that, pursuant to 28 US.C. § 636(X1) and
Local Rule 37(a}2), this order shall be final unless
within ten (10) days after being served with a copy
thereof a party files with [**20) the Clerk and serves
upon opposing counsel a written appeal specifying the
party's objections and the manner in which it is ¢laimed
that this order is clearly erroneous or contrary to law.

$Q ORDERED.,
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