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11
12 U S WEST Communications, Inc. (“U S WEST”) respectfully submits this Reply to the

13 | Commission Staff’s Response to U S WEST’s Notice of Intent to File With the FCC and
14 | U S WEST’s Motion for Immediate Implementation of Procedural Order. In response to the

15 | Commission Staff’s filing, U S WEST states as follows:

1. U S WEST agrees with the Commission Staff that U S WEST’s application
16 should not be dismissed and that U S WEST is entitled to full discovery.

17

18 U S WEST appreciates that the Commission Staff has acknowledged that the Intervenors’

19 Motion to Dismiss is without merit and should be denied. U S WEST also appreciates that the

20 Commission Staff has recognized that U S WEST should have the right to conduct full discovery

’1 in this matter and that that discovery should begin before U S WEST files its direct testimony.

2 As U S WEST has stated before, it needs to conduct discovery before it files direct

’3 testimony. Much of the relevant information in this case is in the possession of the Intervenors.

Y For example, the FCC has indicated that a 271 applicant must establish that it can provision

55 checklist items in quantities that competitors may reasonably demand. See FCC Order on

2 BellSouth’s Louisiana II Application, § 54. The FCC also looks to whether an applicant’s OSS
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1 [ systems are “designed to accommodate both current demand and projected demand of competing

[\

carriers.” FCC Order on Ameritech’ Michigan 271 Application, § 137. To develop its case,
U S WEST must conduct discovery on, among other things, the projected demand of the

Intervenors for each checklist item.

BHW

U S WEST issued discovery to Intervenors on February 19, 1999. The Intervenors have
not yet responded, despite being obligated to do so under the previous procedural order.

Intervenors should be ordered to respond within four business days.

2. U S WEST’s proposed procedural order would not shift the burden of proof.

O 0 N9 N W

U S WEST disagrees with the Commission Staff’s recommendation that U S WEST be

10§ ordered to file testimony before the Intervenors. The Commission Staff bases its

11 | recommendation solely on its mistaken belief that ordering the parties to file testimony

12 concurrently will shift the burden of proof in this case. That is not the case. The burden of proof

13 llis not contingent on the order that testimony is filed. If U S WEST’s proposed procedural

14 | schedule is adopted, U S WEST will still have the burden of proof. None of its proposals would

15 change that.

16 U S WEST’s proposed procedural order is based upon its experience in 271 proceedings

17 1 in other states and is designed to avoid problems that arose in those proceedings. In those

18 proceedings, U S WEST filed direct testimony, the intervenors filed rebuttal testimony and

19 1 U S WEST filed rebuttal. Each phase was followed by a discovery period. The result of that

20 lengthy process was that significant changes to the evidence had occurred between the time that

21 | the application was filed and the time of the hearing.

22 U S WEST is attempting to avoid those problems in this proceeding. It has proposed a
23 | schedule which allows the parties to obtain relevant general discovery first, and then file

24 testimony. This is a reasonable process whicﬂ would eliminate the problem of U S WEST’s
25 | direct testimony being out of date by the time of the hearing.

26
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1 3. U S WEST must be allowed to introduce new evidence when conditions change
or when new issues are raised.

The Commission Staff recommends that U S WEST be ordered to file in its direct
testimony all of the information it intends to file with the FCC. If that recommendation is
adopted, the procedural order must make clear that U S WEST is not precluded from later
introducing new evidence in this proceeding or before the FCC.

U S WEST has always intended to include in its direct testimony all of the information it
currently intends to file with the FCC. However, it cannot know at this point what evidence will

eventually be filed with the FCC. The record cannot be frozen at the time that U S WEST files

O 0 N &

its direct testimony. This proceeding will take several months to complete, and the FCC will

1 . o\ . . .
0 take an additional 90 days to issue an order. The competitive landscape in Arizona will

1 significantly change in that time, and U S WEST’s systems will have evolved. In addition, U S

12 o
WEST will have several months of additional performance measure results to report. To the

1 . . .
3 extent that the facts change, U S WEST must be allowed to include the changed circumstances in

14 | . " . . . . .
its FCC filing. In addition, the intervenors in 271 cases continue to raise new issues and to make

15 . . . .
new arguments. U S WEST must be allowed to include in its later filings and testimony

16 . ) : .
additional information to address new concerns and arguments raised by the Intervenors. The

1 . : .
7 Intervenors have recognized this. In a recent oral argument in the appeal of U S WEST’s 271

18 case in Montana, AT&T admitted that U S WEST cannot be bound to file the same evidence

19 . o . . :
with the FCC that it filed in written testimony in the state proceeding.

20
4, U S WEST is submitting an alternative procedural order.
21

27 U S WEST firmly believes that its original proposed order should be entered. If,
23 |t however, U S WEST is ordered to file its direct testimony first, U S WEST recommends that it
14 | file testimony on March 24, rather than March 30. U S WEST has prepared and submits an

25 [ alternative procedural order, which should be used if Commission Staff’s proposal is accepted.
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For all of the foregoing reasons, U S WEST respectfully requests that the Commission

grant U S WEST’s Motion for Immediate Implementation of Procedural Order.

DATED this2~< day of March, 1999.
Respectfully submitted,

By

U S WEST COMMUNICATIONS, INC.

Yo

ORIGINAL and ten copies of
the foregoing filed this 2™ day
of March, 1999, with:

Docket Control

Vincent C. DeGarlais &
Andrew D. Crain

Charles W. Steese
Thomas M. Dethlefs

1801 California Street, Suite 5100
Denver, CO 80202

(303) 672-2948

FENNEMORE CRAIG, P.C.
Timothy Berg

3003 North Central Ave., Suite 2600
Phoenix, AZ 85012

(602) 916-5421

Attorneys for U S WEST
Communications, Inc.

ARIZONA CORPORATION COMMISSION

1200 West Washington Street
Phoenix, Arizona 85007

COPY of the foregoing hand

delivered this 2" day of March, 1999, to:

Christopher Kempley
Legal Division

ARIZONA CORPORATION COMMISSION

1200 West Washington Street
Phoenix, Arizona 85007
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1
Ray Williamson, Director
2 | Utilities Division
ARIZONA CORPORATION COMMISSION
3 | 1200 West Washington Street
Phoenix, Arizona 85007
4
COPY of the foregoing mailed this
5 | 2™ day of March, 1999, to:
6 || Michael M. Grant Penny Bewick
GALLAGHER AND KENNEDY Electric Lightwave, Inc.
7 I 2600 North Central Avenue 4400 NE 77" Avenue
Phoenix, Arizona 85004-3020 Vancouver, Washington 98662
8 || Attorneys for U S West New Vector Group
Stephen Gibelli Thomas L. Mumaw
9 Residential Utility Consumer Office SNELL AND WILMER, L.L.P.
1 2828 North Central Avenue, #1200 One Arizona Center
0 Phoenix, Arizona 85004 Phoenix, Arizona 85004-0001
1 Attorneys for Brooks Fiber
Kath Thomas Robert Munoz
12 |l Brooks Fiber Communications WorldCom, Inc.
1600 South Amphlett Boulevard, #330 185 Berry Street, Building 1, #5100
13 | San Mateo, California 94402 San Francisco, California 94107
Richard M. Rindler Donald A. Low
14 Morton J. Posner Sprint Communications Company L.P.
SWIDLER BERLIN SHEREFF FRIEDMAN, LLP 8140 Ward Parkway 5E
15 3000 K Street, N.-W., Suite 300 Kansas City, Missouri 64114
Washington, D.C. 20007
16 Attorneys for GST
17 | Lex J. Smith Charles Kallenbach
Michael Patten American Communications Services, Inc.
18 || BROWN & BAIN, P.A. 131 National Business Parkway
2901 North Central Avenue Annapolis Junction, Maryland 20701
19 || P.O. Box 400
Phoenix, Arizona 85001-0400
20 [ Attorneys for e-spire, Cox, and ELI
21 Carrington Phillip Richard Smith
Cox Communications, Inc. Director of Regulatory Affairs
1400 Lake Hearn Drive, N.E. Cox Communications
22 Atlanta, Georgia 30319 2200 Powell Street, Suite 795
23 Emeryville, California 94608
Karen L. Clausen Thomas Campbell
24 || Thomas F. Dixon LEWIS AND ROCA
MCI Telecommunications Corporation 40 North Central Avenue
25 11 707 - 17™ Street, #3900 Phoenix, Arizona 85004
Denver, Colorado 80202 Attorneys for MCI and ACI Corp.
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1 Bill Haas Richard M. Rindler
5 Richard Lipman Antony Richard Petrilla
McLeod USA AWIDLER BERLIN SHEREFF FRIEDMAN, LLP
3 6400 C Street SW 3000 K Street, N.-W., Suite 300
Cedar Rapids, Iowa 54206-3177 Washington, D.C. 20007-5116
4 || Richard S. Wolters Joan Burke
AT&T & TCG OSBORN MALEDON, P.A.
5 |l 1875 Lawrence Street, Suite 1575 2929 North Central Avenue, 21* Floor
Denver, Colorado 80202 P.O. Box 36379
6 Phoenix, Arizona 85067-6379
Attorneys for AT&T and NEXTLINK
7 Joyce Hundley Daniel Waggoner
8 United States Department of Justice DAVIS WRIGHT TREMAINE
Antitrust Division 2600 Century Square
9 1401 H Street, NW, Suite 8000 1501 Fourth Avenue
Washington, D.C. 20530 Seattle, Washington 98101-1688
10 Attorneys for NEXTLINK
Alaine Miller Christine Mailloux
11 || NEXTLINK Communications, Inc. BLUMENFELD & COHEN
500 108" Avenue NE, Suite 2200 Four Embarcadero Center
12 [ Bellevue, Washington 98004 San Francisco, California 94111
Attorneys for ACI Corp.
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BEFORE THE ARIZONA CORPORATION COMMISSION

IN THE MATTER OF U S WEST
COMMUNICATIONS, INC.’S
COMPLIANCE WITH § 271 OF THE
TELECOMMUNICATIONS ACT OF

1996

Docket No. T-00000B-97-0238

ORDER

S N et e’ s’ g’ s’ s’ s’

Upon reading U S WEST’s Motion for Immediate Implementation of Procedural Order,

and upon good cause showing,

IT IS ORDERED adopting the Procedural Schedule for the remainder of this docket:

February 19, 1999

On or before March 8, 1999
On or before March 8, 1999
March 24, 1999

March 31, 1999

April 6, 1999

On or before April 12, 1999
April 19, 1999
April 23, 1999

April 29, 1999

May 3, 1999
May 4, 1999

/935005.1/67817.150

U S WEST issued focused discovery on Intervenors
Intervenors to submit written objections to discovery demands
Intervenors to respond to discovery demands

U S WEST to file direct testimony, which shall include all
information it currently intends to file with the FCC. This
order shall not be construed to preclude U S WEST from later
filing additional or new information or evidence in this
proceeding or with the FCC.

Intervenors issue focused discovery upon U S WEST
concerning written direct testimony; deadline for Intervenors
issuing discovery

U S WEST submits written objections, if any, to discovery
demands

U S WEST responds to discovery demands

Intervenors submit written Rebuttal Testimony

U S WEST submits focused discovery upon Intervenors
concerning written Rebuttal Testimony; deadline for

U S WEST issuing discovery

Intervenors submit written objections, if any, to discovery
demands

Intervenors response to discovery demands

U S WEST submits written Rebuttal Testimony
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May 17, 1999 Hearing begins

June 4, 1999 All parties submit Post-Hearing briefs and Proposed Findings
of Fact

On or before June 21, 1999 Commission issues Decision and Findings of Fact

All motion to compel shall be filed within three business days of service of discovery
responses. All responses to motions to compel shall be filed within three business days of
service of the motion to compel. All replies shall be filed within two business days of service of
the response. Oral argument will be held two business days following filing of the reply. A
decision shall issue within three days of oral argument. Responses to discovery previously
objected to shall be served within seven business days of the ruling.

IT IS ALSO ORDERED modifying the Commission’s May 27, 1997 order from this
docket to the extent it contradicts any aspect of this new Order.

Dated this day of , 1999.

BY THE COMMISSION:

JIM IRVIN, Chairman

TONY WEST, Commissioner

CARL J. KUNASEK, Commissioner

/935005.1/67817.150




