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Please take notice that intervenors Constellation NewEnergy, Inc. and Strategic 

Energy, L.L.C. have filed in the docket in these cases a copy of the Memorandum of 

Amici Curiae Constellation New Energy, Inc. and Strategic Energy, L.L.C. In 

Opposition to Petition for Review filed in Matter No. CV-04-0 148-PR in the Supreme 

Court of Arizona on June 4,2004 and a copy of Appendix to the Memorandum filed 

with the Supreme Court in the same matter. These documents were referenced at the 

oral argument before Administrative Law Judge Rodda on June 1 1,2004 and copies of 

the documents were given to Judge Rodda and Commissioner Gleason at that time. 

Copies were also made available to counsel who appeared at the hearing. In the 

Appendix, Tab 6 has been corrected to include page 76 of the Texas Report on the 

Scope of Competition in Electric Markets in Texas. 

RESPECTFULLY SUBMITTED this ,/g' day of June, 2004. 

SACKS TIERNEY P.A. 

Charlene Gibson Robertson 
4250 North Drinkwater Boulevard, Fourth Floor 
Scottsdale, Arizona 8525 1-3647 
Attorneys for Constellation NewEnergy, Inc. and 

Strategic Energy, L.L.C. 

2q 
ORIGINAL AND SCOPIES OF THE 

this /&ay of June, 2004, to: 
FORESO G HAND-DELIVERED 

Arizona Corporation Commission 
Docket Control Division 
1200 W. Washington Street 
Phoenix, Arizona 85007 
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COPY OF THE FOREGOING 
MAILED this ,&/+A day of 
June, 2004, to: 

MARC SPITZER, Chairman 
Arizona Corporation Commission 
1200 West Washington Street 
Phoenix, Arizona 85007 

WILLIAM A. W E L L ,  Commissioner 
Arizona Corporation Commission 
1200 West Washington Street 
Phoenix, Arizona 85007 

JEFF HATCH-MILLER, Commissioner 
Arizona Co oration Commission 

Phoenix, Arizona 85007 

MIKE GLEASON, Commissioner 
Arizona Co oration Commission 

Phoenix, Arizona 85007 

1200 West ;e ashington Street 

1200 West # ashington Street 

KRISTIN K. MAYES, Commissioner 
Arizona Corporation Commission 
1200 West Washington Street 
Phoenix, Arizona 8 5 007 

Jane L. Rodda 
Administrative Law Judge 
Hearing Division 
Arizona Co oration Commission 

Phoenix, Arizona 85007 
1200 West # ashington Street 

Ernest G. Johnson, Director of Utilities 
Utilities Division 
Arizona Corporation Commission 
1200 W. Washington Street 
Phoenix, Arizona 85007 

Janet Wagner, Attorney 
Legal Division 
Arizona Co oration Commission 

Phoenix, Arizona 85007 
1200 West t6 ashington Street 

537904~ i/CO302-00002 - 3 -  
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COPY OF THE FOREGOING 
MAILED this day of 
June, 2004, to: 

C. Webb Crockett, Esq. 
Fennemore Craig PC 
3003 N. Central Avenue, Suite 2600 
Phoenix, Arizona 85012-2913 
Attorneys for Phelps Dodge Mining 

Company, Successor in Interest to Cyprus 
Climax Metals Company; ASARCO 
Incorporated; Cyprus Climax Metals 
Company; and Arizonans for Electric 
Choice and Competition 

Russell E. Jones, Esq. 
Waterfall Economidis Caldwell 
Hanshaw & Villamana PC 

Suite 800 
52 10 East Williams Circle 
Tucson, Arizona 8571 1-7497 
Attorneys for Trico Electric Cooperative, 

Inc. 

Christ0 her Hitchcock, Esq. 

Post Office Box 87 
Bisbee, Arizona 85603-0087 
Attorneys for Sulphur Springs Valley 

Electric Cooperative, Inc. 

Paul R. Michaud, Esq. 
Martinez & Curtis 
27 12 North 7th Street 
Phoenix, Arizona 85006- 1003 
Attorneys for Mohave Electric Cooperative, 

Law 0 P fices of Christopher Hitchcock PLC 

Inc. 

Michael M. Grant, Esq. 
Gallagher & Kennedy PA 
2575 East Camelback Road 
Phoenix, Arizona 85016-9225 
Attorneys for Arizona Electric Power 

Cooperative, Inc.; Duncan Valley Electric 
Cooperative, Inc.;. and Graham County 
Electric Cooperative, Inc. 

Jeffery B. Guldner 
Snell & Wilmer 
One Arizona Center 
400 East Van Buren Street 
Phoenix, Arizona 85004-2202 
Attorneys for Arizona Public Service 

Company 

537904~ l/CO302-00002 - 4 -  



Brown & Bain PA 
2901 N. Central Avenue 
Phoenix, Arizona 8500 1- 
Attorneys for Illinova 

Douglas C. Nelson 
Douglas C. Nelson PC 
7000 North 16th Street 
Phoenix, Arizona 8 5 020-5 547 
Attorneys for Commonwealth 

ACAA 
2627 North 3rd Street 
Suite Two 
Phoenix, Arizona 85004 

37904~ l/CO302-00002 - 5 -  



Marvin S. Cohen 0,000923 
Charlene Gibson P d  obertson 0.019580) 
SACKS TIERNEY P.A. 
4250 North Drinkwater Blvd., 4fh Floor 
Scottsdale, Arizona 8525 1-3693 
Telephone: (480) 425-2600 

Attorneys for Constellation NewEnergy, Inc. and Strathgic Energy, L.L.C. 

IN THE SUPREME COURT 
STATE OF ARIZONA 

PHELPS DODGE CORPORATION. 
PHELPS DODGE MORENCI, INC.; 
PHELPS DODGE formerl known as 
CYPRUS CLIMAX M E T L S  
CORPORATION and formerly known 
as CYPRUS SIERRITA 
CORPORATION and formerl known 
s CYPRUS BAGDAD COPPJR 
CORPORATION and formerl known 
as CYPRUS MINERAL PAI& 
CORPORATION. AJO IMPROVEMENT COMPANY 
MORENCI WATER & ELEC~RIC 
COMPANY: ASARCO 
INCOBOUTED; M Z O N A  
MINING ASSOCIATION. ARIZONA 

and ARIZONANS FOR ELECTRIC 
ASSOCIATION OF IND~STRIES 

CHOICE AND COMPETITION 
(collectively AECC), 

Intervenors-Appellants, 
Cross Appellees, 

RESIDENTIAL UTILITY 
CONSUMER OFFICE, 

Intervenor-Appellant , 
THE ARIZONA CORPORATION 
COMMISSION, an agency of the State 
of Arizona, 

Defendant- Appellant, 
Cross Appellee, 

Supreme Court 
NO. CV-04-0 148-PR 

CourtofA eals 
No. 1 CA-(% 01-0068 

MARICOPA COUNTY 
Superior Court 
NO. CV 1997-003748 

CONSTELLATION 
NEWENERGY INC. AND 
STRATEGIC ~ N E R G Y  
L . L . c . ~ ~  NOTICE OF E ~ T A  
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ARIZONA ELECTRIC POWER 
COOPERATIVE INC.; DUNCAN 

COOPERATIVE INC.; GRAHAM 

COOPERATIVE INC: SULPHUR 

COOPERATIVE, INC.; and TRICO 
ELECTRIC COOPERATIVE, INC. 

VALLEY E L E C ~ C  

COUNTY ELEC~RIC 

SPRINGS V A L L ~ Y  ELECTRIC 

Plaintiff-Ap ellees, 
Cross Appe R ants 

ARIZONA CONSUMERS COUNCIL, 

Plaintiff 
Cross Appellant 

NOTICE IS HEREBY GIVEN that Constellation NewEnergy, Inc. and 

Strategic Energy, L.L.C. inadvertently omitted page 2 of Attachment 6 to the 

Appendix to Memorandum of Amici Curiae filed with the Court on June 4, 2004. 

A copy of page 2 is appended hereto for the convenience of the Court. 

DATED this 1 I >ay of June, 2004. 

SACKS TIERNEY P.A. 

Charlene Gibson Robertson 
Attorneys for Constellation 

NewEnergy, Inc. and Strategic 
Energy, L.L.C. 
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ORIGINAL, and 6 COPIES 
filed with Supreme Court Clerk and COPIES 
mailed this / 'f day of June, 2004, to: 

Michael M. Grant, Esq. 
Todd C. Wiley, Esq. 
Gallagher & Kennedy, P.A. 
2575 East Camelback Road 
Phoenix, Arizona 850 16-9225 
Attorneys for Arizona Electric Power Cooperative, Inc., 
Duncan Valley Electric Cooperative, Inc. and 
Graham County Electric Cooperative, Inc. 

Janet Wagner 
Janice Alward 
Legal Division 
Arizona Corporation Commission 
1200 West Washington Street 
Phoenix, Arizona 85007 
Attorneys for the Arizona Corporation Commission 

Webb Crockett, Esq. 
Jay Shapiro, Esq. 
Fennemore Craig, PC 
Suite 2600 
3003 North Central Avenue 
Phoenix, Arizona 850 12-29 13 
Attorneys for AECC 

Christopher Hitchcock, Esq. 
Hitchcock & Hicks 
Post Office Box 87 
Bisbee, Arizona 85603 
Attorneys for Sulphur Springs Valley Electric Cooperative, Inc. 
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Russell E. Jones, Esq. 
Waterfall Economidis, et al. 
Suite 800 
52 10 East Williams Circle 
Tucson, Arizona 8571 1 
Attorneys for Trico Electric 

Scott Wakefield, Chief Counsel 
Residential Utility Consumer Office 
1 1 10 West Washington Street 
Suite 220 
Phoenix, Arizona 85007 
Attorneys for RUCO 

Timothy Hogan, Esq. 
Arizona Center for Law in the Public Interest 
Suite 153 
202 East McDowell Road 
Phoenix, Arizona 85004-4533 
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Scope of Competition in Electric Markets in Texas January 2003 

I 
I IV. EFFECTS OF COMPETITION ON RATES AND SERVICE 

I I 

At this early stage, competitive forces appear to be working to bring many competitors to 
the retail market, encourage thousands of customers to choose a new provider, and reduce the 
electricity rates paid by consumers in Texas. In total, there are over 25 active REPs operating 
in the Texas market, and all classes of customers have a number of REPs offering service. 

Since the ERCOT market transitioned to a single control area on July 31, 2001, daily 
wholesale power prices in ERCOT have remained reasonable, in both the bilateral and ancillary 
services markets. Temporary price spikes in August 2001 appear to be related to transmission 
congestion that occurred on these days, as well as market participants learning the new 
procedures of the ERCOT market after the transition to a single control area. 

Retail customers in Texas are paying significantly less for electricity in 2002 as 
compared to the regulated rates in effect in 2001. Residential customers saved approximately 
$900 million in 2002 compared to regulated rates in 2001. Low-income residential customers 
have received an additional $68 million in discounts, or an average reduction of $136 per 
customer, through the end of October. 

Residential customers have the opportunity to save even more by choosing another 
electric provider. As of December 2002, additional savings off the price to beat of up to 14% 
were available to residential customers. 

Through August of 2002, commercial customers have saved, in total, approximately $420 
Industrial customers appear to have saved at least million compared to rates in effect in 2001. 

$225 million compared to rates in effect in 2001. 

Another way customers have been able to save money is by aggregating their energy load 
and negotiating with REPs as one buying unit. Eighteen different aggregation groups, 
including schools, and municipal and county electric customers, .report estimated savings of 
approximately $123 million compared to the price to beat and over $134 million compared to 
rates the customers paid in 200 1. 

Customers in all customer classes have taken advantage of the opportunities available to 
them to switch providers. As of September 2002, over 400,000 retail customers were taking 
service from REPS not affiliated with their local transmission and distribution utility. Over 6% 
of residential customers were served by a non-affiliated REP, while 9% of small commercial, 
and over 16% of larger commercial and industrial customers receiving service from a non- 
affiliated REP in September 2002. For customers without a price to beat available from the 
affiliated REP, both the competitive REPS and the affiliated REPs can offer competitive rates. 
As of September 2002, over 85% of these customers have negotiated a competitive contract with 
either the affiliated REP, or another REP. 

Page 76 of 139 



Fa Ci INAL 
RECElVED 

Marvin S. Cohen No. 000923 
Charlene Gibson B obertson ( N' 0 .  019580) 
SACKS TIERNEY P.A. 
4250 North Drinkwater Blvd., 4& Floor 
Scottsdale, Arizona 8525 1-3693 
Telephone: (480) 425-2600 

JUN - 4 2004 

CLERK SUPREME COURT 

Attorneys for Constellation NewEnergy, Inc. and Strategic Energy, L.L. C. 

IN THE SUPREME COURT 
STATE OF ARIZONA 

Intervenors- Appellants, 
Cross Appellees, 

RESIDENTIAL UTILITY 
CONSUMER OFFICE, 

Intervenor- Appellant, 

THE ARIZONA CORPORATION 
COMMISSION, an agency of the State 
of Arizona, 

Defendant-Appellant, 
Cross Appellee, 

Supreme Court 

CourtofA eals 
No. 1 CA-?%01-0068 

MARICOPA COUNTY 
Superior Court 
NO. CV 1997-003748 

CONSTELLATION 
NEWENERGY, INC. AND 
STRATEGIC ENERGY. 
L.L.C.'S MOTION TO ' 
PARTICIPATE AS AMICI 
CURIAE IN OPPOSITION TO 
PETITION FOR REVIEW 



DATED this 4* day of June, 2004. 

SACKS TIERNEY P.A. 

B 

Charlene Gibson Robertson 
Attorneys for Constellation 

NewEnergy, Inc. and Strategic 
Energy, L.L.C. 

MEMORANDUM OF POINTS AND AWTHORITUES 

Constellation and Strategic Energy are electric service providers (“ESPs”) 

selling retail electric service in Texas, California, Massachusetts, Pennsylvania, 

Ohio and other states. Constellation is the successor in interest to NEV Southwest, 

L.L.C., the holder of a certificate of convenience and necessity (“CCN”) granted 

by the Arizona Corporation Commission (“Commission”) on or about April 21, 

1999. Constellation plans to offer competitive retail electric service in Arizona. 

Strategic Energy plans to offer competitive retail electric service in Arizona and to 

obtain a CCN for that purpose fiom the Commission. In furtherance of their intent 

to provide retail electric service in Arizona, Constellation and Strategic Energy 

have intervened and are participating in the current Arizona Public Service 

(“AI’S”) Rate Case before the Commission. (Docket No. E-0 1345A-03-0437). 

- 3 -  



ARIZONA ELECTRIC POWER 
COOPERATIVE INC.; DUNCAN 

COOPERATIVE, INC.; GRAHAM 
COUNTY ELECTRIC 
COOPERATIVE7 INC: SULPHUR 

COOPERATIVE, INC.; and TRICO 
ELECTNC COOPERATIVE, N C .  

VALLEY ELECTRIC 

SPRINGS VALLEY ELECTRIC 

Plaintiff-Ap ellees, 
Cross Appe R ants 

ARIZONA CONSUMERS COUNCIL, 

Plaintiff 
Cross Appellant 

Pursuant to Rule 16 and Rule 23 (k) of the Arizona Rules of Civil Procedure, 

Constellation NewEnergy, Inc. (“C~nstellation~~) and Strategic Energy, L.L.C. 

(“Strategic Energy”), through the undersigned counsel, respectfully request 

permission to participate in this matter as amici curiae and to file a memorandum 

in opposition to the Petition for Review filed May 4, 2004 by Plaintiff-Appellee, 

Cross Appellant Trico Electric Cooperative (“Trico”). Specifically, Constellation 

and Strategic request permission to file the “Memorandum of Amici Curiae 

Constellation NewEnergy and Strategic Energy In Opposition to Petitions For 

Review” in the form lodged simultaneously with this motion. This Motion is 

supported by the attached Memorandum of Points and Authorities, the attached 

affidavits of Mona Tiemey and Jennifer Chamberlin, and the entire record before 

the Court in this case. 

- 2 -  



While .the Court of Appeals decision below vacated certain rules and 

decisions of the Commission, it upheld the right of the Arizona Corporation 

Commission to allow ESPs to offer retail electric service within the territory of an 

electric utility holding a CCN. The decision also recognized that the Commission 

could determine a just and reasonable range of rates that can be charged by an ESP 

and is not limited to setting just one rate. The decision holds that any property 

rights that might be conferred under Article 15 Section 7 of the Arizona 

Constitution to Trico and other cooperatives by a CCN protect only their right to 

construct and operate lines to transmit and distribute electricity. In essence, the 

decision allows implementation of the retail competition for the provision of 

electricity called for in Arizona Revised Statutes $40-202.B. Trico is seeking to 

overturn the decision and prohibit such competition. If the decision is: overturned 

on the grounds asserted by Trico, Constellation and Strategic will not be able to 

offer retail electric service in Arizona. 

No ESPs are parties in this case. Constellation and Strategic seek the 

opportunity to file a Memorandum in Opposition to Trico’s Petition for Review so 

that the Supreme Court will have the benefit of receiving for its consideration the 

perspective of electric service providers who are perhaps the entities most seriously 

affected by the outcome of the case, but who have not been before the Court as 

parti e s . 

- 4 -  



Constellation and Strategic have reviewed the Petition for Review filed by 

Trico. Constellation and Strategic submit that their unique perspective on the 

issues raised in the Petition for Review would benefit the Court in reaching its 

decision. The attached Memorandum, which Constellation and Strategic seek 

permission to file as  amici curiae, offers additional insights on the issues 

presented. These issues are of significant concern to all potential providers of 

competitive electric services throughout the state. 

Constellation and Strategic respectfully request that the Court grant their 

Motion to Participate as Amici Curiae and decline Teview of the issues set forth in 

the Petition for Review by Trico. Alternatively, if the Court chooses to accept 

review, Constellation and Strategic urge the Court to affirm the decision of the 

Court of Appeals. 

RESPECTFULLY SUBMITTED this day of June, 2004. 

SACKS TIERNEY P.A. 

Charlene Gibson Robertson 
Attorneys for Constellation 
NewEnergy, Inc. and Strategic 
Energy, L.L.C. 



ORIGINAL and 6 COPIES 
filed with Supreme Court Clerk and COPIES 
mailed this 4* day of June, 2004, to: 

Michael M. Grant, Esq. 
Todd C. Wiley, Esq. 
Gallagher & Kennedy, P.A. 
2575 East Camelback Road 
Phoenix, Arizona 850 16-9225 
Attorneys for Arizona Electric Power Cooperative, Inc., 
Duncan Valley Electric Cooperative, Inc. and 
Graham County Electric Cooperative, Inc. 

Janet Wagner 
Janice Alward 
Legal Division 
Arizona Corporation Commission 
1200 West Washington Street 
Phoenix, Arizona 85007 
Attorneys for the Arizona Corporation Commission 

Webb Crockett, Esq. 
Jay Shapiro, Esq. 
Fennemore Craig, PC 
Suite 2600 
3003 North Central Avenue 
Phoenix, Arizona 850 12-29 13 
Attorneys for AECC 

Christopher Hitchcock, Esq. 
Hitchcock & Hicks 
Post Office Box 87 
Bisbee, Arizona 85603 
Attorneys for Sulphur Springs Valley Electric Cooperative, Inc. 
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IN THE COURT OF APPEALS 
STATE OF ARIZONA 

DMSION ONE 

PHELPS DODGE CORPORATION; 
PHELPS DODGE MORENCI, NC., 
"HELPS DODGE formerly known as 
XPRUS CLIMAX METALS 
2ORPORATION and formerly known as 
CIYPKUS SIERRITA CORPORATION 
md formerly known as CYPRUS 
3AGDAD COPPER CORPORATION 
ind formerly known as CYPRUS 
ViINERAL PARK CORPORATION; AJO 
MPROVEMENT COMPANY; 
ViORENCI WATER & ELECTRIC 
ZOMPANY; ASARCO 
NCORPORATED; ARIZONA MINING 
4s SOCIATI ON; ARIZONA 
iSSOCIATION OF INDUSTRIES and 
WZONANS FOR ELECTRIC CHOICE 
AND COMPETITION (collectively 
E C C ) ,  

Intervenors-Appellants, 
Cross- Appellees, 

RESIDENTIAL UTTLITY CONSUMER 
DFFICE, 

Intervenor- Appellant, 

rmz ARIZONA CORPORATION 
COMMISSION, an agency of the State of 
&zona, 

Defendant-A pellant, 
Cross-Appel P ee, 

ARIZONA ELECTRIC POWER 
COOPERATIVE, NC.; DUNCAN 
VALLEY ELECTRIC COOPERATIVE, 
[NC.: GRAHAM COUNTY ELECTRIC 
COOPERATIVE, LNC.; SULPHUR 
SPRINGS VALLEY ELECTRIC 
535180 

NO. 1 CA-CV 01-0068 

AF'FIDAVIT OF JENNIFER 
CHAMBERLIN 



Russell E. Jones, Esq. 
Waterfall Economidis, et al. 
Suite 800 
521 0 East Williams Circle 
Tucson, Arizona 857 1 1 
Attorneys for Trico Electric 

Scott Wakefield, Chief Counsel 
Residential Utility Consumer Office 
11 10 West Washington Street 
Suite 220 
Phoenix, Arizona 85007 
Attorneys for RUG0 

Timothy Hogan, Esq. 
Arizona Center for Law in the Public Interest 
Suite 153 
202 East McDowell Road 
Phoenix, Arizona 85004-4533 

[535 112v3/C0302-00003] 
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COOPERATIVE, INC.; and TRICO 
ELECTRIC COOPERATIVE, INC. 

Plaintiff-Appellees 
C ross-Appellants, 

ARIZONA CONSUMERS COUNCIL, 

Plaintiff 
Cross-Appellant. 

I, Jennifer ChamberIin, being been frst duly sworn, upon my oath, hereby testify as 
follows under penalty of perjury: 

1. I am the Manager of Regulatory Affairs, for Strategic Energy, L.L.C. 
“Strategic”). 

2. Strategic is an energy management company that provides electric load 
Lggregation and power supply coordination services. Founded in 1986, Strategic has 
ransformed itself fiorn an energy-consuiting fm into one of the largest competitive retail 

:nergy service providers in the United States. Strategic now has more than 42,000 

:ommercial and industrial customers in states that have enacted retail choice, including 

’ennsylvania, Ohio, New York, Massachusetts, Texas, and California-with many more 

ltates expected to come online in the next few years. More than 170 full-time energy 
irofessionals at its headquarters in Pittsburgh, Pennsylvania and in offices across the 

:ountry are devoted to objective electricity and natural gas management and consulting. 

3. Strategic procures and manages more than $2 billion of electricity and natural 
:as per year and has never had a customer interrupted. 

35180 



4. Strategic Energy is preparing and plans to file with the Arizona Corporatior 
Commission (“Commission”) an application for a CCN to supply competitive services a! 

an ESP in Anzona. 

5 .  Strategic has intervened in the current Arizona Public Service (“AI’S’’) rat( 

case before the Commission (Docket No. E-0134514-03-0437) and is fully participating ir 

the case because it wants to preserve retail competition in Arizona, enter the Arizona retai. 

electric market and offer competitive retail electric service to customers now served b j  

US. 

FURTHER AFFIANT SAYETH NAUGHT. 

berlin \ 

SUBSCRIBED AND SWORN TO before me this / 6 y d a y  of May, 2004, bj 
ennifer Chamberlin. 

dy Commission Expires: 

‘5180 - 3 -  



IN THE COURT OF APPEALS 
STATE OF ARIZONA 

DIVISION ONE 

PHELPS DODGE CORPORATION; 
PHELPS DODGE MORENCI, INC., 
PHELPS DODGE formerly known as 
CYPRUS CLIMAX METALS 
CORPORATION and formerly known as 
CYPRUS SIERRITA CORPORATION 
md formerly known as CYPRUS 
BAGDAD COPPER CORPORATION 
2nd formerly known as CYPRUS 
MINERAL PARK CORPORATION; AJO 
[MPROVEMENT COMPANY; 
MORENCI WATER & ELECTRIC 
ZOMPANY; ASARCO 
NCORPORATED; ARIZONA MINING 
4SSOCIATION; ARIZONA 
4SSOCIATION OF INDUSTRIES and 
WZONANS FOR ELECTRIC CHOICE 
WD COMPETITION (collectively 
=cc>, 

Intervenors-Appellants, 
Cross- Appellees, 

ESIDENTIAL UTILITY CONSUMER 
IFFICE, 

Intervenor- Appellant, 

-HE ARIZONA CORPORATION 
:OMMISSION, an agency of the State of 
Lrizona, 

Defendant-A pellant, 
Cross-Appel P ee, 

LRIZONA ELECTRIC POWER 
IOOPERATIVE, INC.; DUNCAN 
'ALLEY ELECTRIC COOPERATIVE, 
NC.; GRAHAlvf COUNTY ELECTRIC 
IOOPERATIVE, INC.; SULPHUR 
PFUNGS VALLEY ELECTRIC 
15175 

NO. 1 CA-CV 01-0068 

AFFIDAVIT OF MONA TIERNEY 

i 



COOPERATIVE, INC.; and TRICO 
ELECTRIC COOPERATIVE, INC. 

Plainti ff-Appellees 
Cross-Appellants, 

ARIZONA CONSUMERS COUNCIL, 

Plaintiff 
Cross-Appellant. * 

I, Mona Tierney, being been first duly sworn, upon my oath, hereby testify as 

Follows under penalty of perjury: 

1. 

:‘Constellation”). 
I am the Director of Government Affairs for Constellation NewEnergy, Inc. 

2. Constellation is the nation’s leading competitive retail electric service provider 

:“ESP”) serving commercial and industrial customers in California, Texas, Illinois, Ohio, 

’ennsylvania, Maryland, Delaware, New Jersey, New York, Massachusetts, Rhode Island, 

\Jew Hampshire, and Maine. 

3 .  Constellation is a wholly owned subsidiary of the Constellation Energy Group 

W S E :  CEG), a leading global power company comprised of competitive generation, 

listribution, and retail businesses around the world. Constellation offers energy products 

ind services including both electricity and natural gas. The company also provides 

:ustomized solutions to achieve additional control and savings through energy efficiency, 

oad management, and other specialized services. Constellation customers currently 

.epresent more than 8,000 megawatts of peak electric load and more than 250 billion cubic 

‘eet of annual natural gas consumption. 
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4. On or about April 2 1, 1999, the Arizona Corporation Commission (“Commission” 

granted NEV Southwest, L.L.C.’s application for a Certificate of Convenience anc 

Necessity (“CCN’) to supply competitive services as an ESP in Arizona. Constellation is i 

mccessor in interest to this CCN. 

5 .  Constellation has intervened in the current Arizona Public Service (“APS”) rate cast 

3efore the Commission (Docket No. E-01345A-03-0437) and is fully participating in the 

:ase because it wants to preserve retail competition in Arizona, enter the Arizona retai 

:lectric market and offer competitive retail electric service to customers now served b j  

WS. 

FURTHER AFFIANT SAYETH NAUGHT. 

hw7&v 
Mona Tierney 

SUBSCRIBED AND SWORN TO before me this & day of May, 2004, by Mona 
7 .  ierney. 

dy Commission Expires: 

6175 

/ 
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SUPREME COURT OF ARIZONA 

Plaintiff- Ap ellees, 
Cross Appe K ants, 

+NZ0N14 CONSUMERS COUNCIL, 

1 

Intervenors- Appellants, 
Cross Appellees, 

RESIDENTIAL UTILITY CONSUMER 
OFFICE, 

Intervenor- Appellant, 

rm ARIZONA CORPORATION 
2OMMISSION, an agency of the State of 
4 ri 7,nn 2 

V d  
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INTRODUCTION 

Pursuant to Rules 16 and Z(k)  of the Arizona Rules of Civil Appellate 

INTRODUCTION 

Pursuant to Rules 16 and Z(k)  of the Arizona Rules of Civil Appellate 

Procedure, Constellation NewEnergy, Inc. (“Constellation”) and Strategic 

Energy, L.L.C. (“Strategic”) submit this Memorandum as amici curiae in 

Opposition to the Petition for Review filed by Plaintiff-Appellee, Cross Appellant 

Trico Electric Cooperative, Inc. (“Trico”). 

Constellation and Strategic ask that the Court deny review or, alternatively, 

a f f i  the decision of the Court of Appeals. 

CONSTELLATION A i i  STRATEGIC 

Constellation is a large competitive retail electric service provider (“ESP”) 

serving commercial and industrial customers in California, Texas, Illinois, Ohio, 

Pennsylvania, Maryland, Michigan, New Jersey, New York, Massachusetts, 

Rhode Island, New Hampshire, and Maine. Constellation is a wholly owned 

subsidiary of the Constellation Energy Group (NYSE. CEG), a large global 

power company comprised of competitive generation, distribution, and retail 

businesses around the world. Constellation offers energy products and services 

including both electricity and natural gas. The company also provides 

customized solutions to achieve additional control and savings through energy 

efficiency, load management, and other specialized services. Constellation 
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customers currently represent more than 8,000 megawatts of peak electric load 

and more than 250 billion cubic feet of annual natural gas consumption. 

On or about April 21, 1999, the h z o n a  Corporation Commission 

(“Commission”) granted NEV Southwest, L.L.C.’s application for a Certificate of  

Convenience and Necessity (“CCN”) to supply competitive services as an ESP in 

Anzona. Constellation is a successor in interest to this CCN. Constellation is 

planning to offer competitive retail electric service in Arizona.’ 

Strategic is an energy management company that provides electric load 

aggregation and power supply coordination services. Founded in 1956, Strategic is 

one of the largest competitive retail energy service providers in the United States. 

Strategic has more than 42,000 commercial and industrial customers 

have enacted retail choice, including Pennsylvania, ohlo, 

in states that 

New Y ork, 

Massachuseas, Texas, and California-with more states expected to come online in 

the next few years. It employs more than 170 full-time energy professionals at its 

headquarters in Pittsburgh, Pennsylvania and in ofices across 

Strategic procures and manages more than $2 billion of electsicity 

per year and has never had a customer interrupted. 

the country 

and natural 3 ..as 

Affidavit of Mona Tierney, 77 3 though 4, copy submitted in Appendix as 
Attachment 1; original filed with Motion to Participate as Amici Curiae in 
Opposition to Petition for Review. 
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Strategic is preparing and plans to file with the Commission an application 

for a CCN to supply competitive services as an ESP in Arizona.2 

Constellation and Strategic have intervened in the current Arizona Public 

Service (“APS”) rate case before the Commission (Docket No. E-0 1345A-03- 

0437) and are fully participating in the case because they want to preserve retail 

competition in Anzona, enter the Arizona retail electric market and offer 

competitive retail electric service to customers in the state.’ 

THE RESTRUCTURING OF THE ELECTRIC LIBUSTRY. 

The electric industry generally consists of three hnctional elements: 

generating facilities that produce the electricity, transmission facilities that carry 

the power to communities, and distribution facilities that deliver the power to 

customers. The transmission and distribution facilities are generally considered 

to be natural monopolies, but the generating facilities can compete against one 

another if they have access to transmission facilities to deliver their products. 

Prior to 1993, the general pattern in the electric industry was for one company in 

an area to be vertically integrated, that is, to own the production, transmission and ” 

3 - Affidavit of Jennifer Chambedin, 17 2 through 4, copy submitted in 
-4ppendix as Attachment 2; original filed with Motion to Panicipate as Amici 
Curiae in Opposition to Petition for Review. 

j m. 

i ierney and Chamberiin Affidavits, 7 5. 



4 distribution facilities needed to serve its customers. Tne provision of electricity 

by investor owned utilities was fully regulated as to both price and quality of 

service. h 1992, federal legislation required open access to transmission 

networks and allowed the independent owners of electric generating facilities to 

deliver their energy through these networks. Since 1994, states have been 

changing their laws to allow competition in the provision of generating services.’ 

By the end of 2003, competitive retailers were serving over 52,000 Mw in the 

United States.6 For comparison, the Anzona Public Service load in 2001 was 

about 5,700 A January 2003 Report to the 78th Texas Legislature by the 

Public Utility Commission of Texas estimates that, compared to rates in effect In 

200 1, Texas residential, commercial 

~ 

4 There were some exceptions 

and industrial electric customers saved close 

with regard to municipalities and cooperatives 
which tended to own distribution, and possibly transmission, facilities and bought 
their power at wholesale from companies owning generating facilities. 

SALLY HUNT, M m G  COMPETITION WORK IN ELECTRICITY (John Wiley & 5 

Sons) (2002), pages 1-5, submitted in Appendix as Attachment 3. 

I(EAM4 Press Release dated January 29, 2004, Comperitive Retail Power 
iWarkets Advance Rapidly in ,3003, Surpass SO, 000 iMegawnn iVhrk, 
<http ://ragtime xenergy . codxenhome .nsUhtmldocs/ 1 - about?>, submitted in 
Appendix as Attachment 4. 

6 

December 31, 2001, FERC Form No. 1 Annual Report of iMajor Electric 
LWiIies? Licensees and Others, Arizona Public Service Co., at 401, submitted in 
&~pelzdix as Attachment 5. 
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to $1.7 billion in 2003 because of retail competition.' The Center for the 

Advancement of Energy Markets, a non-profit thuds tank, issued a study in 

September 2003 that estimated more than $3 billion In savings for electric 

consumers in 3,002 in the Mid-Atlantic region-Pennsylvania, Maryland, 

Delaware, New Jersey and the District of Columbia.' The Department of Defense 

estimates that between 1999 and 2002, it saved $36 million in costs of electricity 

by buying in competitive markets" 

CONPETITION IN THE PROVISION OF ELECTRIC GENERATING 
SERVICES IS ARIZONA PUBLIC POLICY 

In December 1996, the Commission adopted rules establishing a 

framework for the introduction of retail electric competition in Arizona. Arizona 

Administrative Code ("A.A.C.") R14-2-1601 , et seq. Under these rules, 

Scope of Competition in Electric -Markets in Texas, Report to the 7Sth 
Texas Legislature, Public Utility Commission of Texas, January 2003, page 76, 
submitted in Appendix as Atrachment 6. 

8 

Dr. Ronald J. Sutherland, Estiman'ng the Benefits of Resauctuuing 
Electvicizy il.larkets: An Application to the PAW Region, Center for the 
Ad.fancement of Energy Markets, (September 2003), and related press release 
<hnp: / /mw. caem. org!'website/?agesi'pJM.htm>, submitted in ,4ppendix as 
,4tLachment 7 .  

9 
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electricity generation, metering and billing would become competitive; customers 

could choose to obtain these services from ESPs. Distribution and transmission 

remained noncompetitive. 

In 1998, the Arizona Legislature enacted H.B. 2663, Laws 1995, Ch. 209 

that established electric power competition as the public policy of the state. The 

Act amended Titles 10, 30 and 40 of the Arizona Revised Statutes to provide in 

Title 10 for electric cooperatives to participate in competition with other entities 

in the electric energy market (A.R.S. 5 10-257.4), to provide in Title 30 the rules 

for electric competition involving public power entities (A.R.S. $ 30-801 et seq.), 

and to provide in Title 40 for a transition by regulated electric public service 

corporations to canpetition for electric generation service (A.R.S. $ $ 40-202- 

209.) A.R.S. 5 40-202.B was amended to read, in pertinent part: “It is the public 

policy of this state that a competitive market shall exist in the sale of electric 

generation service,. . .” In Section 3 5 of the 1998 Act, the legislative ;;ntent of the 

Act was stated, in pertinent part, as follows: 

The legislature intends by this act to promote and protect the interests 
of retail electric power customers and the state as a whole by moving 
from the regulatory framework for delivery of electric generation to a 

10 Defense Energy Support Center Fact Book 3003, page 55, 
<h.~p:~/m.desc.dla.mil/DCMITiles/factO2>, submitted in Appendix as 
A z a c h e n t  8. 
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fi-amework under which competition is allowed in the sale of 
electricity to retail customers. Furthermore, it is in the public interest 
for the legislature to establish policies for the state to ensure an 
orderly transition to a competitive market in the retail sale of 
electricity that should allow citizens of this state and businesses 
operating in this state to achieve the economic benefits from industry 
restructuring.. . . 

Both the Anzona Corporation ComnGssion and the Anzona Legislature, 

the two institutions with plenary power over the subject, have clearly and 

unequivocally established as public policy that consumers in h z o n a  should have 

the choice of alternative suppliers of electric generating services in a competitive 

system. 

TRICO HAS NO CWDIBLE BASIS FOR ITS PETITION--THE COURT 
OF APPEALS DECISION WAS CORRECT. 

Trico contends that, notwithstanding the actions of the Commission and the 

Legislature establishing competition in the provision of electric generating 

servi-ces as the public policy of Arizona, t h s  Court should abolish competition 

and re-instate regulated monopolies for the provision of these services. In support 

of this contention, they claim to have an exclusive right to sell electricity in their 

certificated xeas; they also claim that the Commission cannot authorize a range 

of rates but must establish the specific rates to be charged. These arguments have 

previously been presented to t h s  Court and have been unequivocally rejected. 

7 
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In US West Communications, Inc. v. Ariz. Corp. Commn., 197 Anz. 16, 3 

P.3d 936 (App. 1999) (“US West 7, )  the Coun: of Appeals ruled specifically that 

the nature of the relationship between a regulated public service corporation and 

the Commission is not conbactual. Ths  Court denied a petition for review from 

that decision. Last year this Court had occasion to directly review a claim, in 

another context, that a contract had been created by statute. Proksa v. Arizona 

State School for the Deaf and the Blind, 205 Ariz. 627, 74 P.3d 939 (2003). 

There former employees of the Anzona State Schools for the Deaf and Blind 

asserted that they had contract rights and property r i g h t s  in their continued 

employment under A.R.S. 5 15-1326 prior to its amendment in 1993 and that 

their termination in 2002 violated those rights. This Court rejected that argument 

relying, in part, on US West I, and citing with approval National R.R. Passenger 

coup. v Atchison, Topeka & Snnta Fe Ry. CO., 470 U.S. 45 1,465-66, 54 L. Ed. 2d 

432, 105 S. Ct. 1441 (1985), the same case on whch  ;he Court of Appeals had 

relied in LS West 1. With regard to the claimed prope- right, this Court in 

Proksa quoted with approval from Gattis v. Gravett, 506 F.2d 775, 751: “The 

legislature whch creates a property interesr may rescind it. .  .whether the interest 

is an entitlement to economic benefits, a statutory cause of action or civil service 

job protection.” 74 P . 3  at 944. In. establishng competition in the provision of 



electric generating service as the public policy of the state, the k izona  

Legislature and the Commission clearly rescinded any entitlement to the 

economic benefits of monopoly that public service utilities may have previously 

held with regard to the sale of electric generating services. The law is settled in 

Arizona that Trico had no contractual relationship with the state resulting from its 

CCN and has no property right to exclusivity in its sales of electric generation. 

There is no reason to change this law. 

With regard to the C~rmnission’s power to establish a range of rates, it was 

clearly established in US West v. Arizona Corporation Commission, 201 Ariz. 

242, 34 P.3d 351 (2001) (“US T e s t  I.’), that the Commission has such power. 

There it was asserted, as Trico here asserts, that the Commission is 

constitutionally obligated to set rates for public service corporations on the basis 

of a fair value rate base.” While this Court determined that, In the context of 

telecommunications, the h z o n a  Constitution requires a determination of the fair 

value of every competitive local exchange carrier (“CLEC”)”, the Court went on 

to hold that the Commission has considerable latitude and discretion in its use of 

There the telecommunications industry was involved, but the provisions of 
the Arizona Constitution at issue apply equally to all public service corporarions - 
those providing teiecommunicarions service as well as those providing electric 
services. *kiz. Const. &. 15 $ $  3, 3 ,  13. 

11 
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the fair value determination for purposes of rate making. h SO holding, the Court 

observed as follows: 

But while the constitution clearly requires the Arizona Corporation 
Commission to perform a fair value determination, [*246] [**355] 
only o u r  jurisprudence dictates that  this finding be plugged into a 
rigid formula as part of the rate-setting process. Neither section 3 
nor section 14 of the constitution requires the corporation 
commission to use fair value as the exclusive "rate basis.". ... 

As we have seen, a line of cases nearly as old as the state itself has 
sustained the traditional formulaic approach. The commission and the 
CLECs correctly point out, however, that those decisions were 
rendered during a time of monopolistic utility markets. In such a 
setting, where rates were detennined by giving the utility a reasonable 
return on its h z o n a  property, the fair value requirement was 
essential. 

We still believe that when a monopoly exists, the rate-of-return 
method is proper. Today, however, we must consider our case law 
interpreting the constitution against a backdrop of competition. 
In such a climate, there is no reason to rigidly link the fair value 
determination to the establishment of rates. We agree that our 
previous cases establishing fair value as the exclusive rate base are 
inappropriate for application in a competitive environment. 

34 P.3d at 355. (Emphasis supplied). 

In its Petition, Section I1 D, Trico contends that Article 15, $ 3 of the 

Arizona Constitution does not pennit the Commission to set a range of rates. In 

malung ths assertion, Trim totally ignores the above-quoted holdings in US Ves t  

l 3  A CLEC is the telephone industry equivalent of an ESP in the power 

10 



I]; it makes no attempt to distinguish this case from US West I1 and offers no 

basis for k s  Court to overturn that decision. 

CONCLUSION 

The Court of Appeals opinion is based on recent decisions of h s  Court. 

The Petition for Review offers no convincing basis for this Court to depart from 

those decisions. The Arizona Corporation Commission and the Anzona 

Legislature have recognized the potential benefits to Anzona consumers fYom 

allowing competition in the provision of electric generating services. Consumers 

in other states have realized significant benefits from such competition. The 

Arizona Courts have correctly decided that the Anzona Constitution does not 

prohibit competition in the sale of electricity. There is no reason for this Court to 

grant review. If review is granted, the Court of Appeals ruling should be 

affirmed. 

industry. 
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(“ESP”) serving commercial and industrial customers in California, Texas, Illinois, Ohio, 

Pennsylvania, Maryland, Delaware, New Jersey, New York, Massachusetts, Rhode Island, 

New Hampshire, and Maine. 

3.  Constellation is a wholly owned subsidiary of the Constellation Energy Group 

(TU’YSE: CEG), a leading global power company comprised of competitive generation, 

distribution, and retail businesses around the world. Constellation of€ers energy products 

ind services including both eiecrricity and natural gas. The company also provides 

:ustomized solutions to achieve additional control and savings through energy efficiency, 

oad management, and other specialized services. Constellation customers currently 

-epresent more than 8,000 megawatts of peak electric load and more than 250 billion cubic 

k e t  of annual natural gas consumption. 
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I, Mona Tierney, being been first duly sworn, upon my oath, hereby testify E 

follows under penalty of perjury: 

1.  

(“Constellation”). 

I am the Director of Government Affairs for Constellation NewEnergy, Inc. 

2. Constellation is the nation‘s leading competitive retail electric service provide1 
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4. On or about April 2 1. 1999, the Arizona Corporation Commission (“Commission 

granted NEV Southwest, L.L.C.’s application for a Certificate of Convenience ax 

Necessity (“CCN”) to supply competitive services as an ESP in Anzona. Constellation is 

successor in interest to this CCN. 

5 .  Constellation has intervened in the current Arizona Public Service (“MS7’) rate ca: 

before the Commission (Docket No. E-0 134jA-03-0437) and is fully participating in tk 

:ase because it wants to preserve retail competition in Arizona, enter the Arizona reta 

:lectnc market and offer competitive retail electric service to customers now served b 

4PS. 

FURTHER AFFIANT SAYETH NAUGHT. 

SUBSCRIBED AND SWORN TO before me this / 9 day of May, 2004, by Mon; 
7 .  ierney. 
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IN THE COURT OF APPEALS 
STATE OF ARIZONA 

DMSION ONE 

PHELPS DODGE CORPORATION; 
PHELPS DODGE MORENCI, INC., 
PHELPS DODGE formerly known as 
ZYPRUS CLIMAX METALS 
ZORPORATION and formerly k n o w  as 
ZYPRUS SIERRITA CORPORATION 
ind formerly known as CYPRUS 
3AGDAD COPPER CORPORATION 
md formeriy known as CYPRUS 
\/fMERAL PARK CORPORATION; AJO 
MPROVEMENT COMPANY; 
ViORENCl WATER & ELECTRIC 
2OMPANY; ASARCO 
NCORPORATED; ARTZONA W G  
USOCIATTON; ARIZONA 
4SSOCIATION OF INDUSTRIES and 
N Z O N A N S  FOR ELECTRIC CHOICE 
4.ND COMPETITION (collectively 
=cc), 

Intervenors- Appellants, 
Cross-Appellees, 

ESIDENTTAL UTTLITY CONSUMER 
IFFICE, 

Intervenor-Appellanf 

"E ARIZONA CORPORATION 
30M?vffSSION, an agency of the State of  
kizona, 

Defendant-A pellant, 
Cross-Appei P ee, 

WZONA ELECTRIC POWER 
:OOPERATIVE, INC.; DUNCAN 
{ALLEY ELECTRIC COOPERATIVE, 
NC.: GRAHAh4 COUNTY ELECTRIC 
IOOPERATIVE. INC.; SULPHUR 
;P€UNGS VALLEY ELECTRIC 

NO. 1 CA-CV 0 1-0068 

AFFIDAVIT OF JENNIFER 
CHAMBERLEV 



COOPERATIVE, INC.; and TRlCO 
ELECTRIC COOPER4TIVE, MC. 

Plain tiff- Appellees 
C ross-Appellants, 

ARIZONA CONSUMERS COUNCIL, 

Plaintiff 
Cross- Appellant. 

I, Jennifer Chamberlin, being been frst duly sworn, upon my oath, hereby testify a: 

‘ollows under penalty of perjury: 

1. I am the Manager of Regulatory Affairs for Strategic Energy, L.L.C 

“Strategic”). 

2. Strategic is an energy management company that provides electric loac 

Founded in 1986, Strategic hE .ggregation and power supply coordination smices .  

ransformed itself f?om an energy-consulting f m  into one of the largest competitive retail 

nergy service providers in the United States. Strategic now has more than 42,000 

ommercial and industrial customers in states that have enacted retail choice, including 

‘ennsylvania, Ohio, New York, Massachusetts, Texas, and California-with many more 

tates expected to come online in the next few years. More than 170 hll-time energy 

rofessionals ac its headquarters in Pittsburgh, Pennsylvania and in offices across the 

ountry are devoted to objective electricity and natural gas management and consulting. 

3. Strategic procures and manages more than $2 billion of electricity and natural 

as per year and has never had a customer intempted. 

5180 



4. Strategic Energy is preparing and plans to file with the Arizona Corporatioi 

Commission (“Commission”) an application for a CCN to supply competitive services a 

an ESP in Anzona. 

5 .  Strategic has intervened in the current Arizona Public Service (“APS”) rat( 

case before the Commission (Docket No. E-0 1345A-03-0437) and is f1.111~ participating ir 

the case because it wants to preserve retail competition in Arizona, enter the Arizona retai 

electric market and offer competitive retail electric service to customers now served b j  

U S .  

FURTHER AFFIANT SAYETH NAUGHT. 

SUBSCRJBED AND SWORN TO before me this /fday of May, 2004, by 
lennifer Chamberlin. 

d y  commission Expires : 

d73hP& 



3 



I 



- ..-_ 

. :-. . 
-. . . 



-$  



4 



x s  Release Document  Page 1 of  1 

Competitive Retail Power Markets Advancir Rapidly in 2003, Surpass 50,000 Megawatt Mark 

IRLINGTON, Mass ...( 01129/2004) - .According to KEMA analysis publisned this month, US retail power campetition experienced 
,~ostantial progress in 2003 Over 52,000 MW of estimated peak electricity demand IS now being comoetirlvely served, an increase 
?{ 12 000 MW over the past 12 months and 35,000 MW Since the California energy crisis subsided In 2001 Tne 52 000 MW 

resents 7 percent of the approximately 720,000 M W  of total US peak summer demand 

'Competition in power markets, primarily for large buyers, continues its rapid advance," asserts Taff Tschamler Director of the 

- .  er the coming year or two are likely to further accelerate competition across the Us " 

MA s Retail Energy Markets advisory Service "Although the momentum to open up new markets nas stopped since California, 
lse that are already open have resulted in substantial and growing market activity Reforms expected in several ooen markets 

o Texas market leads the country in terms of customer load migration, new entrants and choice of competitive offers Of the 
000 MW switched in the competitive markets nationwide in 2003, Texas accounted for approximately 17 000 MW By 

:omparison, Illinois, California, New York, Pennsylvania and Ohio each accounted for over 3,000 MW 

2 growth in customer participation IS occurring In conjunction with an increase in the number and the market share of new 
=drants. Over the past year, more than 20 firms have entered competitive retail power markets while the too five competitlve 
3-7viders now serve between 2,500 to 10,000 MW of customer peak demand, equivalent to a mid to large sized regulated US utility 

I though some individual firms continue to struggle, the Overall financial health of competitive providers has unquestionably 
moroved over the past two years as the Scale and scope of these organizatlons increases and they gain experience and build 

astructure to profitably compete for customers," said Tschamler 

vir Tschamler will present findings of the US market analysis at the upcoming Retail Power Markets Summrt held by the Center for 
? Sines Intelligence in Orlando, Florida February 25th and 26th For more information on the Retail Power Markets Summit visit 

w cbinet comlevents/PB432/index html 

-nr more information about KEMA's Retail Energy Markets (REM) advisory sewice, please contact Taff Tschamler at 720-241-0168 
~ tschamler@kema-Aeneray com 

lbout  KEMA 
< MA'S Retail Energy Markets (REM) program IS the leading research and advisory sewice to competitive power markets KEMA 

been providing market intelligence and analysis on retail energy markets since 1996 Originally initiated by XENERGY Inc , 
(ich was acquired by KEMA in 2000, the REM service IS designed specifically to assist clients that need reliable and detailed 

tnowledge of competitive energy markets 

MA is an independent comoany with an international reputation for high-level technical and management consultancy testing, 
nSpeCti0nS and certification for businesses In the energy industry assisting more than 500 clients in more than 70 countries 
-I 3dquartered in Arnhern, the Netherlands with subsidiaries and offices wcrldwiae, KEMA employs more than 1 500 full-time 

fessicnals and leading expens in many facets of the energy utility industry Founded in 1927 KEMA serves the complete 
dCTfUm of Darticipants in the energy marketplace and offers a full carnplement of Services supportlng generation througn the 

:onsumer side of the meter KEMA s North American business operarions are heaaquartered in Burlington Massachusetts K E W  
- :suItinq 

Jennifer Krabbenhceft, Director, Strategic Marketing 
7 - 3 )  708-9355 or e-mail at jkrabbe~hoeft65kemaconsultina :om 

;ten Kruger, Senior Consultant 
731) 273-5700 Ex1 230 or e-mail at kkruqer@reiercv corn 
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Form Approved 

(Expires 3/31/2005) 
OMB NO. 1902-0021 

FERC Form No. I: 
ANNUAL REPORT OF MAJOR ELECTRIC 

UTILITIES, LICENSEES AND OTHERS 

This report IS mandatory under the Federal Power Act, Sections 3, 4(a), 304 and 309, 
and 18 CFR 141 1 Faiiure to report may result in c:rminai fines, civil penalties and other 
sanctions as provided by law The Federal Energy Regulatory Commission does not 
consiaer lhis report lo be of a confidential nature 

- 
Year 

Dec. 

cf Report 

31. 2901 

I 



Name or Respondent 
Arizona Public Service Company 

This Report Is 
(1) a A n  Orrgmai 
(2) B A  Resubmission 

Total Monthly Energy 

Date of Reporl Year ai 

Dec. 31 (Ma. Da, 'fr) 
a m  3 m 0 3  
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Report to the 78th 
Texas Legislature 

Scope of Competition 
in EZectric Markets 
in Texas 

Public Ut i l i t y  Commission of Texas 
January 2003 
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Benefits of Competition in the 
Mid-Atlantic: $3 Billion Saved in 

2002, $28.5 Billion Future 

Click Here to Download the Benefits of Competition Report 
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CAEMBenefts of Competition Study 

Estimating the Benefits From 
Restructuring Electricity Markets: 
An Application to the PJMRegim 

Executive Summary 

This study estimates the benefits ftom restructuring the electricity market in the PJM' region. 
Benefits are estimated to reflect current restructuring efforts, not future efforts. Current 
restructuring efforts have reduced the price of electricity to ultimate customers. This price decline 
produces current benefits to customers plus an additional benefit that -barali accrue in the indefinite 
future. These future benefits are summed and discounted to produce a p s e n t  value estimate of 
the benefit of current restructuring efforts. Hence, the benefit estimated in this study is the direct 
increase in economic value to ultimate customers resulting primarily from the decline in electricity 
prices from 1997 through 2002. Additional macroeconomic benefits are likely to double the direct 
customcr bcncfits. 

The table on the following page depicts the PJM states and the three sectors of ultimate customers: 
residential, commercial and industrial. The second column shows elechcity costs by state and 
sector in year 2002 measured in constant dollars. As depicted in the nex% column, ultimate 
customers in the PJM region saved about $3.2 billion in 2002 fiom c m m t  restructuring efforts. 
This saving is about 15 percent of their 2002 electricity bill. For instance, residential households 
in Pennsylvania saved, on average, about $1 17 on their electric bill in year 2002.2 Additional 
saving will occur in the indefinite future. The value of future saving is summed and discounted to 
the present and is estimated to be $28.5 billion, These future savings exceed total electricity costs 
for the year 2002 ($22 billion).' Each household in PA will save, 0n average, about $1,262, 
measured as present value of the sum of fbture ~ a v i n g . ~  

The last column shows the present value of this future saving relative to 2002 electricity expenses. 
On average, ultimate customers in the PJM region may obtain total l i f b e  dollar savings from 
current restructuring efforts that exceed their electricity bill for a single year. For some lower 
income households, the saving in their annual electric bill will exceed the saving resulting from the 

' The PJM region considered here includes: PA, NJ, MD, DE and DC. The PJM region was expanded in 2002 to 
include parts of OH, WV and VA that are served by Allegheny Power Co. 

The table shows savings in the PA residential sector to be $558.22 million in year 2M2, and there were 4.777 million 
households in PA in year 2000, for an average saving of $117 per household in 2MQ. Household data are obtained 
&om the US. Bureau of Census, Statistical Abstract in the United States,2002, Washington DC, Table No. 53, p. 50. 

The present value of electricity price declines in the PJM region in constant d~llrap~ is $38.7 billion (Tables 4 and 
Al); however, about $10.2 billion of cost reduction value would have occurred withoat restructuring. 
' Lifetime saving per household is estimated as present value of savings in PA in 2W2 ($6,027 million) divided by 
number of households (4.777 million). 

Center for the Advancement of Energy Markers 
Discovering Consumer, Business, and Environmental Advantage in Enmgy Markets 

Transformed by Technology and Competition 

Page 4 



CAEM Benefits of Competition St&y 

2003 federal income tax legi~lation.~ The benefits to consumers from restructuring efforts, 
particularly in the wholesale electricity market, in the PJM region are substantial. By most 
measures, the PJM model is successful and would be appropriate €or other regions in the United 
States. 

Savings By State and Sector in PJM Region 
(in millions of constant dollars) 

Electricity Cost Saving Present Value Percent 
2002 Costs In 2002 Future Savings Saving 
$ mil. Real $ mil. Real 2002, Real Col. 2ICoI. 3 

New Jersey 
Residential 
Commercial 
Industrial 
Total 

Pennsylvania 
Residential 
Commercial 
Industrial 
Total 

Maryland 
Residential 
Commercial 
Industrial 
Total 

Washington 
Residential 
Commercial 
Industrial 
Total 

$2,464.10 

$991.86 
$6,359.25 

$2,877.29 

$4,394.75 
$3,345.24 
$2.5 1 2.59 
$10,398.06 

$1,828.17 
$1,360.61 
$558.15 

$3,826.53 

DC 
$1 38.1 7 
$574.62 
$1 2.87 
$748.47 

Delaware 
Residential $274.50 
Commercial $202.22 
Industrial $164.70 
Total $647.82 

Total PJM $21,980.1 3 

$680.14 
$738.89 
$139.02 

$1,468.34 

$558.22 
$359.04 
$261 .SO 
$993.97 

$32 7.49 
$143.91 
$95.37 
$622.39 

$3.81 
$67.25 
-$0.28 
$74.05 

$51.86 
$17.65 
$38.23 
$97.62 

$3,256.38 

$4,633.74 
$5,034.04 
$947.17 

$10,003.76 

$6,027.1 1 
$4,403.75 
$3,874.6 1 
$13,108.83 

$2,231.18 
$980.48 
$649.74 

$4,240.35 

$25.93 
$458.20 

$504.52 
-$I .93 

$353.30 
$120.24 
$260.43 
$665.10 

$28,5243 

188.05% 
178.68% 
95.49% 
157.31% 

137.14% 
131.64% 
154.21 Yo 
126.07% 

122.04% 
72.06% 

1 1  6.41 % 
1 1  0.81 % 

18.77% 
79.74% 
-15.07% 
67.41 % 

128.71% 

158.1 2% 
102.67% 

59.46% 

129.77% 

Source: Derived from Tables AI and A2 

Alan Friedlander, “How New Federal Tax law Will Affect Brackets, Bill” Your Local News, Newspapers Online, 
September 17, 2003. Friedlander notes that the lowest income households may save only $100 in taxes from the Jobs 
and Growth Tax Relief Reconciliation .4ct of2003. 

5 

Center for the Advancement of Energy Markets 
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As shown in the table, the present value of the reduction in electricity costs in the PJM region 
differs between states and sectors, but the largest benefit appears in the residential sector. Lower 
and middle income households spend on average a much larger share of their income on electricity 
than high income households. Therefore, lower and middle income households are probably the 
greatest beneficiaries of the PJM restructuring effort. 

The total United States and three nearby states to the PJM region are also experiencing declining 
electricity prices in constant dollars. However, the present value of these cost decreases is much 
less than in the PJM region. The estimates presented in the above table are “relative” cost 
reductions, because they are over and above the cost reductions that characterize neighboring 
states and the entire United States. Hence, restructuring efforts in the PJM region are a main 
contributor to the large declines in electricity prices. The PJM region is thereby gaining an 
economic advantage relative to states that are not restructuring. As further restructuring is 
implemented - and payments for stranded costs reduced - the PJM region will realize very large 
economic benefits, especially relative to other regions which have not restructured their markets. 

The estimated present value benefits are the dollar value to ultimate customers from electricity 
price decreases from 1997 through 2002, and aSsume that such price decreases remain constant in 
the future. This assumption is admittedly precarious because there are indications that future cost 
savings will be larger than estimated here, but other indications of smaller benefits. The 
trends in the PJM wholesale market are in the direction of increasing efficiencies, which should 
produce larger future cost saving. The completion of stranded cost recovery will increase benefits 
to customers over time. The expiration of negotiated retail price decreases will encourage the 
development of retail competition. Hence, benefits estimated here are likely to be understated. 

The estimated cost saving in Maryland typifies the region. Cost saving in the electricity bill in 
year 2002 is more than 10 percent of the 2002 electricity bill. The largest saving is in the 
residential sector. Future electricity cost savings from current efforts exceed the year 2002 
electricity bill. The electricity cost saving in PA is, in percentage terms a little larger than in MD. 
Pennsylvania customers are currently receiving a cost reduction benefit from restructuring; even 
though a substantial share of the benefit is deferred until stranded costs are repaid. 

The estimated cost saving to New Jersey customers in year 2002, of about $1.4 billion has been 
realized, but future benefits are less certain. The decreases in retail prices in New Jersey resulted 
from a bargain that included initial price declines of 15%. That bargain expired in August 2003, 
and rates in nominal terms returned to their initial levels. However, the inflation rate fiom 1997 
through 2003 was about 2 percent p a  year (1 0% for 5 years), which means that New Jersey 
customers still have a 10 price decline in electricity rates since 1997 in constant dollars. h 
addition, with efficiencies achieved in the wholesale PJM market passed forward to customers, 
some nominal price declines are plausible. The retail price increase in New Jersey in 2003 will 
providc a much nccdcd inccntivc towards rctail compctition, which may ultimatcly makc 
customers better of than commission mandated price declines. Overall, it appears that with the 

Center for the Advancement of Energy Markets 
Discovering Consumer, Business, and Environmental Advantage in Energy Markets 

Transformed by Technology and Competition 
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CAEM Benefits of Competition Study 

expiration of the negotiated price declines, New Jersey customers will still see future benefit in 
constant dollars, but perhaps not as large as in the above table. 

The above table presents benefit estimates of restructuring efforts currently in place. On balance, 
it is likely that the benefits estimates for New Jersey are optimistic. However, the benefit 
estimates of the other states are probably conservative, and larger benefits are plausible. 

The table presents estimates of the benefit of existing restructuring efforts, which are significant; 
however, even larger benefits will result from future efforts. 

This study considers four main sources of benefits: the wholesale market, the retail market, the 
capacity market, and price-demand response mechanisms. At this point, PJM has successfully 
restructured much of the wholesale market, which is the main source of the benefit produced so 
far. The real time and day ahead auction markets implemented by PJM produce significant 
efficiencies and cost reductions relative to markets subject to traditional utility regulation. The 
PJM region has been in restructuring mode for about five years and has been highly successful in 
the wholesale market, with some success in retail markets. With transition costs repaid, price- 
demand mechanisms implemented, and a robust competitive retail market with product 
differentiation, the benefits from restructuring should be much larger than obtained from current 
price declines. Such benefits, when fully realized, should be sufficient to produce some 
competitive advantage over states that do not successfully restructure. 

The market for total capacity does not yet include significant price-demand response, and only 
small benefits are accruing from this market. The PJM Interchange recognizes the need for 
efficient pricing. The benefits from efficient pricing are likely to be large, but are still in the 
future. Retail restructuring is described as a deal that includes stranded cost recovery, negotiated 
price declines and other factors. Retail competition currently provides some cost reduction 
benefits to customers, but the main benefit from retail competition will occur when the transition 
deal is complete and a price-demand mechanism is implemented. The suggested conclusion is that 
the largest benefit from retail competition, as well as restructuring overall, is in the future. 

Under PJM’s auction system, reliability has improved in the PJM region. From 1994 through 1997 
the forced outage rate averaged about 10 percent, but decreased to about 4.5 percent during 2001 
and 2002. The incentives inherent in the PJM wholesale market encourage reliability in capacity 
and penalize unreliability . The reduced forced outage rate and increased availability are expected 
efficiency improvements resulting from the design features of the restructured PJM market. 

Finally, while difficult to measure, restructuring efforts in the PJM region and within the states 
themselves are expected to result in a range of non-price benefits. Expected consumer benefits 
could range from enhanced customer service, more product offerings, new technologies, more 
billing options and morc product and scrviccs tailorcd to individual consumcr nccds. Duc to 
increased numbers of marketers in the PJM region, consumers are already beginning to see some 
of the non-price benefits associated with restructuring. For example, consumers are now being 

Center for the Advancement of Energy Markets 
Discovering Consumer, Business, and Environmental Advantage in Energy Markets 
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CAEM Bene$ts of Competition Study 

offered more “green options” and more billing options than before. However, the expectation is 
that once retail competition in the Mid-Atlantic states develops fully, these benefits will grow. in 
fact, as with competition in telecommunications services, there is a reasonable expectation that the 
largest benefit to consumers from retail competition could be these set of non-price benefits over 
time rather than simply lower costs. 

The PJM region is highly touted for its successful restructuring. This analysis of the PJM 
wholesale market concurs that such acclaim is warranted. Several factors that explain this success 
are as follows: (1) the PJM power pool has over 70 years experience that provides a basis for 
developing a more competitive market, (2)  the region applies a well-specified auction market 
model based on real time and day ahead prices, (3) the PJM region is large enough so that the 
auction market model is well-functioning, (4) spot prices from the auction market model provide 
an incentive to attract sufficient investment in generating capacity, (5) authority over wholesale 
restructuring is with the PJM Interchange and with the FERC, who are strongly committed to 
developing competitive markets. 

The benefits from restructuring in the PJM region result from improving market efficiency and 
removing some o f  the inefficiencies associated with the traditional regulation o f  electric utilities. 
The benefit estimates are not associated with the level of electricity prices. Hence, the benefits 
estimated here should apply to other states regardless of electricity prices. Major benefits derive 
from the PJM power pool because of its real time and day ahead prices for energy, capacity and 
related markets. The incentives inherent in the auction market encourage cost reduction relative to 
the incentives inherent in traditional utility regulation. Although restructuring in other states in a 
more competitive direction would enhance the interest of electricity customers, it may not enhance 
the self-interest of commissioners and legislators. Restructuring is an economic investment; it 
requires an upfront commitment of mostly political capital to produce a long term economic 
payoff. In those states averse to restructuring, the best chance for improved efficiency is probably 
in the wholesale market. The development of retail competition may require prior demonstrated 
successes from regions such as PJM. 
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electricity and natural gas markets. Ron began his professional career as an economics professor with the 
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issues. Ron wrote several articles for Energy Policy and The Energy Journal on utility deregulation, energy 
conservation (DSM) programs and long-term contracts. Ron was also a senior economist for the American 
Petroleum Institute (API). While with API, Ron produced reports and articles on the economics of climate 
change and energy subsidies. 

At present, Ron is an independent consulting economist, as well as a Senior Center Scholar at the Center for 
the Advancement of Energy Markets and Adjunct Professor of Law at the George Mason University, 
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School of Law. Ron provides economic expertise on a variety of energy related issues, but focuses mostly 
on electricity and natural gas regulatory and restructuring issues. As a Center Scholar for the Center for the 
Advancement for Energy Markets, Ron wrote a paper “The Role of Default Provider in Restructuring 
Energy Markets” and has just completed “Estimating the Benefits from Restructuring Electricity Markets: 
An Application of the PJM Region’’ Ron can be reached at -g and at 
sutherlandron@hotmail.com. 
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